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cession and annexation, federal lands "subject to alien­
ation" by the United States. Id. § 99, 31 Stat. 141, 161 
(emphasis added) (App. 5a); see also note 25, infra. 

This provision supports two conclusions. First, 
Congress recognized that the ceded lands as a whole­
including all "crown" lands, which would henceforth be 
treated like the "government" lands-should be 
deemed "free and clear from ... all claim of any nature 
whatsoever," including the types of claims respondents 
raise here. Second, Congress found that "alienation" of 
such lands was entirely appropriate. Section 73 of the 
Organic Act also recognizes that the territorial gov­
ernment would alienate ceded lands for agricultural 
uses and directs it to use "[alll funds arising from the 
sale ... of such lands ... for the benefit of the inhabi­
tants of the Territory of Hawaii," as anticipated under 
the Newlands Resolution. App. 4a (emphasis added). 

Similar conclusions also follow from subsequent 
amendments to the Organic Act. In 1921, Congress de­
fined the term "public lands" as it appears in the Act to 
mean "all lands in the Territory of Hawaii [previously 1 
classed as government or crown lands," except (among 
other qualifications) "lands to which the United States 
has relinquished the absolute fee and ownership." Ha­
waiian Homes Commission Act, 1920, Pub. L. No. 67-34, 
§ 304, 42 Stat. 108, 116 (1921) (App. 6a). That proviso 
would have been nonsensical if the United States had 
never obtained "absolute fee and ownership" of the 
ceded lands to begin with. Congress drove this point 
home when, in 1952, it amended the Organic Act to au­
thorize "sales of Gove1'nment lands" even "for business 
uses" whenever the relevant territorial official deemed 
"such sale ... to be in the interest of the development of 
the community or area in which said lands are located." 
Act to Amend Section 73(1) of the Hawaiian Organic 
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Act, Pub. L. No. 82-483, 66 Stat. 515, 515-516 (App. 7a) 
(emphasis added); see H.R. Rep. No. 82-1120, at 1 (1952) 
(explaining that "[tlhe present law," which the amend­
ment revises, "is restrictive in that it does not permit 
the sale of public lands for ... uses which would tend to 
aid the economic conduct of modern business"). Like 
Section 99 of the Organic Act, this provision under­
scores Congress's determination that federal law not 
only permitted, but often affirmatively encouraged, 
"sales" of ceded lands to private parties. 

The Admission Act, passed in 1959, reaffirmed 
these same conclusions. Congress there "grant[edl to 
the State of Hawaii, effective upon its admission into 
the Union, the United States' title to all the public 
lands and other public property" within Hawaii, defined 
as "the lands and properties that were ceded to the 
United States by the Republic of Hawaii" under the 
Newlands Resolution. Admission Act § 5(b), (g) (Pet. 
App. 115a, 117a).21 Because the United States' own ti­
tle was perfect and unchallengeable, the Admission Act 
transferred perfect and unchallengeable title to the 
State, unencumbered by any competing legal claims 
brought by Native Hawaiians or anyone else. 

21 The Admission Act made an exception for those ceded 
lands uncler the clirect control of the federal government, such as 
military bases. Admission Act § 5(d) (Pet. App. ll5a-ll6a) . .lLthe 
Apology Resolution placecl a "cloud on the t itle" of the ceded lancls 
owned by the State, it would presumably also place a cloud on me 
t itle" of the ceded lancls retained by the federal government- and, 
under the logic of the Hawaii Supreme Court's decision, would ap­
parenti bar the fecleral government from selling such lands until 
it reaches its own po itica reso utlOn wIth ative awaiian . 

ee et. pp. a n. tlmate y, ative Hawaiians seek re-
turn of [the cecled lands] from both the state and federal govern­
ments.") (internal quotation marks and brackets omitted), 
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Just as Congress had imposed various trust obliga­
tions on other States upon their admission to the U n­
ion, see, e.g., Lassen v. Arizona, 385 U.S. 458, 460 & n.2 
(1967), the Admission Act required the State to use the 
ceded lands, and the proceeds from their sale or other 
disposition, to promote one or more of the five trust ob­
jectives listed in Section 5(t'). Again, in its description 
of those objectives, "the Admission Act itself makes 
clear that the 1.2 million acres is to benefit all the peo­
ple of Hawaii," not just Native Hawaiians. Rice, 528 
U.S. at 525 (Breyer, J. concurring) (emphasis in origi­
nal). And, as discussed, the Admission Act reaffirms 
that alienation of ceded lands comports with the State's 
trust obligations under Section 5(t') and is indeed neces­
sary to fulfill one of Section 5(f)'s purposes. See p. 5, 
supra. 

The only remaining question is whether, as the 
Hawaii Supreme Court believed, the Apology Resolu­
tion repealed all of these prior enactments sub silentio, 
recognized competing claims, and placed a "cloud" on 
Hawaii's title to the ceded lands. The Apology Resolu­
tion did no such thing. As discussed in Part II.A, it is a 
symbolic enactment that apologizes for the role of U.S. 
officials in the 1893 overthrow of the Hawaiian monar­
chy. The Resolution "does not result in any changes in 
existing law," S. Rep. No. 103-126, at 35 (1993) (empha­
sis added), let alone repeal Congress's 1898 assertion of 
perfect and unchallengeable title to the ceded lands and 
its 1959 transfer of that title to the State. See generally 
Pennhurst State School & Hospital v. Halderman, 451 
U.S. 1, 18-19 ("[A] general statement of 'findings' ... is 
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too thin a reed to support the rights and obligations 
read into it by the court below.,,).22 

Finally, legislation enacted aftf31' the Apology Reso­
lution provides yet further confirmation of these same 
points. In 1994, just one year after the Apology Reso­
lution, Congress enacted the Native Hawaiian Educa­
tion Act, Pub. L. No. 103-382, § 9202, 108 Stat. 3518 
(1994) (NHEA), which provides various educational 
benefits to Native Hawaiians. In this legislation, Con­
gress expressly found: 

In 1898, [the Newlands Resolution] ceded abso­
h.te title of all lands held by the Republic of 
Hawai 'i, including the goven~ment and CTown 
lands ofthefonne?' Kingdom of Hawai'i, to the 
United States, but mandated that revenue gen­
erated from these lands be used "solely for the 
benefit of the inhabitants of the Hawaiian Is­
lands for educational and other public pur­
poses." 

20 U.S.C. § 7512(6) (emphasis added). If, in the Apol­
ogy Resolution, Congress had meant to repeal the pre­
clusive effect of the Newlands Resolution on claims of 
preexisting Native Hawaiian title to the ceded lands, it 
would not have made this finding one year later, reaf­
firming that Congress could and did take "absolute ti­
tle:; to those lands from the congressionally recognized 
Republic of Hawaii. Nor would Congress have used 
this same language (as it did) when it reenacted the 

" -- Indeed, as discussed in Part II.C below, Congress would 
lack constitutional authority to impair the State's title to this land 
after granting the State free and clear title upon its admission to 
the Union. 
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NHEA in 2002. See Pub. L. No. 107-110, § 7202, 115 
Stat. 1425 (2002). 

2. Congress's Foreclosure Of Native Hawaiian 
Land Claims Is Not Subject To Judicial In­
validation 

Respondents have suggested that, even if the 
Apology Resolution did not by its terms repeal Con­
gress's 1898 decision to eliminate any competing claims 
of title to the ceded lands, it nonetheless endorsed his­
torical propositions that support a new legal challenge 
to that decision. For example, invoking the Apology 
Resolution's recitation of facts, respondents ar at 
the United States I ega y overthrew "the Kingdom 
of Hawai'i ". in violation of international law." J.A. 
115a (internal quotation marks omitted); see also Pri­
vate PIs.' Mem. in Opp. to State's Mot. to Dismiss 10, 
ROA V. 5, at 10 (April 29, 1998) ("[Alt trial, Plaintiffs 
will put on historical evidence to establish that the 
overthrow was illegal, the ceded lands were illegally 
obtained, and [Nativel Hawaiians never relinquished 
their claims to ceded lands."). 

No matter what the historical record might show, 
however, !l0thing in "international law" or any other 7 
body of jurisprudence permits n court to invalidate 
teN ewlands esolution's preclusive effect on an and 
all claims of preexls mg or competing title. First, it is 
well established that, in cases of conflict, specific fed-
eral statu rum l'eexistin treaties and principles 
of customary international law? Thus, even I I'espon-

23 See B"ea"d v. Oreene, 523 U.S. 371, 376 (1998) (pel' curiam) ~ I 
("[AJn Act of Congress ". is on a full parity with a treaty, and ". 
when a statute which is subsequent in time is inconsistent with a 
t reaty, the statute to the extent of conflict renders the t reaty 
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dents were correct in contending that the N ewlands 
Resolution's abrogation of any Native Hawaiian title 
conflicted with international law in 1898, that conflict 
would have no bearing on the Resolution's legal validity 
in U.S. courts. 

N or could respondents have any plausible basis for 
a judicial challenge to the Newlands Resolution under 
the Takings Clause or any other constitutional provi­
sion. For the purpose of assessing challenges to the 
Newlands Resolution, ll: Native Hawaiian polity could 
have stood in no stronger legal position than the sover­
eIgn Indian natIOns that were dIsplaced 01' dispossessed 
9Y American expansIOn in the 19th century. As this I A 

Court has repeatedly held, "[tJhe power of Congress" to LJ-l ~ JI«:fV­

extinguish "Indian title based on aboriginal possession 
... is supreme. The manner, method and time of such 
extinguishment raise political not justiciable issues." 
United States v. Santa Fe Pacific R.R. Co., 314 U.S. 

null.") (first ellipsis in origina\) (quoting Reid v. Cove-rt, 354 U.S. 1, 
18 (1957) (plurality opinion)); Whitney v. Robertson, 124 U.S. 190'J ? ' 
194 (1888) ("[IJf there be any conflict between the stipulations of ' . 
[aJ treaty and the requirements of the law, the latter must con-
trol."), Similarly, "Cf}J1(rreSS may enact laws superseding 'the law ~ 
ofnatians'" and His not bound b international law." United States [.::/ 
v. ousej; 327 F.3d 56, 109 n.44 (2d Cir. 2003) (quoting, inte,' alia, 
McCul/och v. Sociedad Nacional de Marineros de Hondums, 372 
U.S. 10, 21-22 (1963»; acc01'd Sosa v. Alva1'ez-Machain, 542 U.S. ? 
692, 734 (2004) (courts may "cautiously" consult principles of cus­
tomm'Y intel'nationallaw H[w]here there is no treaty, and no con­
trolling executive or legislative act or judicial decision" on point) 
(emphasis added) (quoting in part The Paquete Habana, 175 U.S. ~ 
677,700 (1900»; Tag v. Rogers, 267 F.2d 664, 666 (D .C. Cir. 1959) 
("There is no power in this Court to declare null anel void a statute 
adopted by Congress ... merely on the ground that such provision 
violates a principle of international law.") (citing, inte'l' alia, The 
Paquete Habana). 

I 
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339, 347 (1941); acc01'd '( ee-Hit-Ton Indian.s V United 
States., 348 U.S. 272,281 (1955); Johnson v. McIntosh, , 
21 U.S. (8 Wheat.) 543, 587-588 (1823). Similarly, this 
Court has "long ... held that the taking by the United 
States of 'unrecognized' or 'aboriginal' Indian title is 
not compensable under the Fifth Amendment." United 
States v. Sioux Nation of Indians, 448 U.S. 371, 415 
n.29 (1980) (quoting Tee Hit-Ton, 328 U.S. at 285).24 

These principles apply with greatest force in the 
context presented here: congressional extinguishment 
of land claims now asserted on behalf of indigenous 
g1'O~tps. Perhaps there might once have been a plausi­
ble basis for a just compensation claim against the 
United States if, counterfactually, (i) Executive Branch 
officials alone rather than Congress had asserted title 
for the United States; (ii) the land claims arose from a 
congressionally recognized property right; and (iii) the 
case involved claims of private title by individual own­
ers rather than public title by Native Hawaiians as a 
gTOUp. All three of those factors are missing here. 
First, Congress, rather than errant federal officials act­
ing alone, extinguished any pre-annexation title to the 
ceded lands. Second, the claims do not derive from any 
plausible assertion of federal statutory entitlement. 
Finally, respondents assert title to these lands in the 
aggregate on behalf of "the Native Hawaiian people" as 

24 See also Te1'l'it01'Y v. Kapiolani Estate, Ltd., 18 Haw. 640, 
645-646 (1908) ("The validity of the declaration in the constitution 
of the Republic of Hawaii, under which the present title is derived, 
does not present a judicial question. Even assuming, but in no way 
admitting, that the constitutional declaration was confiscatory in 
its nature, this court has no authority to declare it to be invalid. 
The subsequent derivation of the title by the United States, as 
above stated, is clear."). 
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a whole; they do not assert just compensation claims on 
the basis of any individual's private title to specific par­
cels ofland.25 

Each of these three considerations individually suf­
fices to distinguish this case from Lane v. Pueblo of 
Santa Rosa, 249 U.S. llO (1919), on which the Hawaii 
Supreme Court erroneously relied (Pet. App. 95a-98a). 
In Lane, this Court concluded that Executive Branch 
officials could not simply "confiscat[ej" land belonging 
to an incorporated town (the Pueblo) in southern Ari­
zona if, as alleged, the town had "complete and perfect 
t itle" to the land and Congress preserved that title in 
the Gadsden Treaty. 249 U.S. at 113; see also id. at 112 

? 
-, Cmn71a1'e em'ina v ~'t of Pbilippine /sland§, 

212 U.S. 449, 459-460 (1909) (invo Gng p,:operty rights guaranteed 
by federal statute to reject effort of government officials to occupy 
a 370-acre farm in the Philippines that, "as far back as testimony 
or memory goes ... has been held by individuals under a claim of 
private ownership/' such that "it will be presumed ... never to 
have been public land"), with Tee·Hit·Ton Indians, 348 U.S. at 
284-285 n.18 (upholding congressional abrogation of Native Alas­
kan land claims and distinguishing Cm~no on the ground, among 
others, that it involved claims of private title to a single farm 
rather than a "communal claim to a vast uncult ivated area"), 
There could never have been a valid claim of private title to these 
lands in the first place, because the "ceded lands" to which the 
United States acquired "absolute fee and ownership" under the 
Newlands Resolut ion had been public "[gJovernment" and 
"[cJrown" lands. App. la; see genemlly Lili"okalani, 45 Ct. Cl. 418 
(1910) (holding that Queen Lili'uokalani never owned personal fee 
simple title to "crown lands" under pre-1893 Hawaiian law; that 
Section 99 of the Organic Act divested any personal interest she 
might once have had (see pp. 35-36, wpm); and that the statute of 
limitations barred any just compensation claim arising from that 
divestiture). In any event, the statute of limitations on just com­
pensation claims relating to the Newlands Resolution expired 
more than 100 years ago. See 28 U.S.C. § 2501. 
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(noting that Congress had "provided that the inhabi­
tants of any Indian pueblo having a grant or concession 
of lands from Spain or Mexico, such as is here claimed, 
should be ... capable of suing or defending in respect of 
such lands"). 

This case is the reverse of Lane in all pertinent re­
spect~b In Lane the plaintiffs claimed that Executive 
Branc officials were wrongdoers in that they had de­
fied the will of Congress, whereas here respondents 
claim that Congress itself was the wrongdoer in recog­
nizing the Republic of Hawaii and enacting the 
Newlands Resolution. In Lane, this Court assumed 
that Congress had pTese1"Ved claims of preexisting title, 
whereas here there is no question that Congress acted 
to jOTeclose such claims. Finally, the Pueblo in Lane 
was exercising its statutory right to sue as a "body cor­
pOl'ate" (id.) in defense of its title to specific lands it oc­
cupied, whereas here respondents dispute title to 1.2 
million acres of public lands on behalf of the "Native 
Hawaiian people" as a whole, wherever they may cur­
rently live, on the theory that Native Hawaiians "were 
and remain the ultimate owners of the trust corpus." 
OHA Supp. S.J. Opp. 9, ROA V. 3, at 26 (Mar. 27, 1996); 
see also Private PIs.' Proposed Findings of Fact and 
Conclusions of Law 48, ROA V. 12, at 50 (Nov. 5, 2001) 
(predicting that title to "at least some" of the lands will 
eventually be vested in a "sovereign [Native] Hawaiian 
entity."). 

In short, this Court's precedent forecloses any legal 
theory that, like respondents', assumes that Congress 
acted wrongfully or "illegally" (J.A. 115a) when it took 
absolute title to the ceded lands for the United States, a 
measure that necessarily extinguished any competing 
Native Hawaiian claims to the same lands. Whether 
another nation "has just cause of complaint" for its past 
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treatment by Congress, and whether "our country was 
justified in its legislation, are not matters for judicial 
cognizance .... Considerations of that character belong 
to another department of the government. The duty of 
the courts is to construe and give effect to the latest 
expression of the sovereign will." Whitney v. Robe1·t­
son, 124 U.S. 190, 194-195 (1888); see note 23, supra. 

Similarly. while Native Hawaiians, like other 
wronged and displaced peoples, have strong moral 
claims on the olitical branches of government for rec­
ompense, the courts have no 1'0 e to play in determming 
whether Congress should have made different 01' addi­
tional provision for N a . awaiians to compensate 
them for heir rave losses If "[g]enerous provision 
has been willingly made to allow [indigenous peoples] 
to recover for wrongs" perpetrated by the United 
States, it has been "as a matter of gl'ace, not because of 
legal liability." Tee-Hit-Ton Indians, 348 U.S. at 281-
282. We do not argue here that congressional provisionJ 

(

has been sufficiently generous. Our point is rather that 
such determinations have never been and are not now 
for the courts to make. 

The political branches of Hawaii's state govern­
ment have discretion, within broad limits imposed by 
federal law, to take native Hawaiian interests into ac­
count in fulfilling their trust responsibilities under Sec­
tion 5CD of the Admission Act. The State has indeed 
promoted such interests by, among other things, using 
proceeds from the ceded lands to subsidize the opera­
tions of respondent OHA, which reports that its assets 
traceable to the ceded lands reached almost half a bil­
lion dollars as of mid-2007. See p. 7, s~'pm. And Ha­
waii's political branches could further decide, <for exam-

ple, that they will not ~i~~: ~:p:~~ :~~P~ lands if 
tfiey conclude that tho;; bndg arB;;;;P;;;;; preserved 
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for "the betterment of the conditions of native Hawai­
ians" rather than, for example, "the development of ... 
home ownership on as widespread a basis as possible." 
AdmISSIOn Act, § 5(f) (Pet. App. 116a). But neither the 
Apology -Resolution nor any other source of law, state 
or federal, authorizes any court to tell Hawaii's political 
branches that they may not alienate those lands on the 
theory that Native Hawaiians may have enforceable 
legal rights to them. The N ewlands Resolution and 
subsequent federal enactments confirm that no such 
rights exist, and the Supremacy Clause precludes any 
court decision based on a contrary premise.26 

26 Even apar t from this point, the Admission Act also imposes 
independent constraints on a state court's authority to restrict the 
State's use and disposition of the ceded lands in accordance with 
the Act's purposes. "[Alt least at the outer limits federal law must 
act as a barrier beyond which the State cannot go in its admini­
stration of the ceded lands pursuant to section 5(f)." P" ice v. Ha· 
waii , 921 F.2d 950, 955 (9th Cir. 1990); see genemlly Lassen v. A,~· 
zona, 385 U.S. 458 (1967); Bmnson School Dist. v. Rom.", 161 F.3d 
619,633-643 (lOth Cir . 1998). For example, a state court could vio­
late the Admission Act if it disregards "the constitution and laws" 
of Hawaii (Pet. App. 116a)-which pe"nit sales of ceded lands (see 
p. 6, wpm)-by categorically p1'Ohibiting such sales even when 
they are deemed necessary to promote the Act's tm st objectives. 
Likewise, any such judicial bar on such sales would need to be ana­
lyzed in light of the "purposes of Congress" (Lassen, 385 U.S. at 
467) in admitting Hawaii, "which ha[dl been an integnl, 'incorpo­
rated' part of the United States for 60 years, into the Union as a 
fu ll and equal sovereign state." S. Rep. No. 86-80, Rep. of the S. 
Comm. on Interior and Insular Affairs Regarding the Hawaii Ad­
mission Act, "ep'~nted in 1959 U.S.C.C.A.N. 1346, at 1. These fed­
erallaw constraints would bind the Hawaii state courts in any pro­
ceedings on remand from this Court, as would the independent 
Supremacy Clause constraint (discussed in the text) against any 
injunction based on Native Hawaiian land claims that have been 

? 
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c. The Doctrine Of Constitutional Avoidance Re­
quires Reversal 

Finally, even if there were some basis for constru­
ing the Apology Resolution to place a "cloud on the ti­
tle" to the ceded lands, any such construction would 
violate the rule of constitutional avoidance. It is a "car­
dinal principle" of statutory interpretation that, when 
Congress's intent is ambiguous, courts should construe 
statutes to avoid interpretations that would raise 
"grave and doubtful constitutional questions." Harris 
v. United States, 536 U.S. 545, 555 (2002). Here, even if 
Congress's intent were ambiguous, the Apology Reso­
lution should be interpreted to leave the State's sover­
eign authority over its lands intact, because otherwise 
the Resolution would raise grave constitutional con­
cerns. 

In 1959, Congress invited Hawaii to join the Union 
on the premise that the new State would receive the 
federal government's absolute title to the ceded lands 
and, along with that title, discretion to make use of the 
lands as it deemed best, so long as it promoted one or 
more of the five objectives set forth in Section 5(t) of 
the Admission Act. Congress underscored the central­
ity of this land grant to the new State's sovereign iden­
tity by providing that the lands were offered "in lieu of 
any and all grants provided for [other] new States." 
Admission Act § 5(b) (Pet. App. 115a). The people of 
Hawaii embraced this specific arrangement when they 
voted overwhelmingly for statehood later in 1959. In­
deed, the Admission Act made statehood contingent on 
a majority vote in favor of a ballot proposition that 

foreclosed by the Newlands Resolution and later federal enact­
ments. 
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"[a]ll provisions of the [Admission Act] ... prescribing 
the terms or conditions of the grants of lands or other 
property therein made to the State of Hawaii are con­
sented to fully by said State and its people." Id. § 7(b) 
(Pet. App. 118a-119a). 

Under the Hawaii Supreme Court's view of the 
Apology Resolution, Congress took from the State in 
1993 what it gave in 1959-it placed a cloud on the title 
to property that it had previously conveyed free and 
clear of all claims, and it "dictate[d]" (Pet. App. 85a) 
that the State relinquish its core prerogative to realize 
the value of that property through sale. Congress has 
no authority to "dictate" any such thing. 

First, the Constitution bars Congress from trying 
tD rescind property rights that a State preyiously as.,­
sumed upon jts admjssion to the Union. In particular, 
as this Court has explained, Congress may not "grant 
lands to a State on certain specific conditions and then 
later, after the conditions had been met and the lands 
vested, succeed in upsetting settled expectations 
through a belated effort to render those conditions 
more onerous." ASARCO Inc. v. Kadish, 490 U.S. 605, 
632 (1989); accoj·d Idaho v. United States, 533 U.S. 262, 
280 n.9 (2001) ("Congress cannot, after statehood, re­
serve or convey submerged lands that 'hal vel already 
been bestowed' upon a State.") (quoting Shively v. 
Bowlby, 152 U.S. 1, 26-28 (1894) (alteration in original)); 
id. at 284 (Rehnquist, C.J., dissenting) (same). En­
forcement of that constitutional principle is particularly 
critical here, where the hypothetically rescinded prop­
erty rights encompass not just (for example) an isolated 
riverbed, but virtually all public land within the State 
and nearly a third of the State's total land mass. See 
genemlly Coyle v. Smith, 221 U.S. 559, 579 (1911) 
(striking down federal legislation dictating location of 
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state capital as violation of state's "jurisdictional sover­
eignty"). 

Indeed, far lesser intrusions on state proper ty, 7 I .7'. 
while not Tenth Amendment violations in themselves, 
would trigger the federal government's Fifth Amend-
ment obligation to provide just compensation to the 
State. See Block v. NOTth Dakota, 461 U.S. 273, 291 
(1983); United States v. Carmack, 329 U.S. 230, 241 
(1946); see also Isaak v. Trumbull Sav. & Loan Co., 169 
F.3d 390, 397 (6th Cir. 1999) ("Property is not merely 
the ownership and possession of land .. .. It also em-
braces the unrestricted right to use, enjoy and dispose 
of lands .... Anything [that] destroys any of these ele-
ments of proper ty, to that extent destroys the property 
itself."). Nothing in the Apology Resolution suggests 
that Congress wished to make the federal Treasury po-
tentially liable to Hawaii for impairing its title to these 
lands, and the Resolution should be construed to avoid 
the risk of such liability. See Bell Atl. Tel. Cos. v. FCC, 
24 F.3d 1441, 1445 (D.C. Cir. 2004). 

Finally, if the Hawaii Supreme Court's interpreta­
tion were correct, the Apology Resolution would vio­
late federalism principles in another respect as well. 
As noted, the court found that the Resolution "dic­
tate[d]" an indefinite moratorium on the sale of ceded 
lands in order to promote a "reconciliation" process be­
tween the State and Native Hawaiian groups. Pet. 
App. 85a. Although the State has long engaged in pro-

• ,/ ?f' ductive dialogue with Native Hawaiian groups, Con- ~~ 
gress bas no constitutional authority to force it to do so. 
Any such federal compulsion would flout the Tenth 
Amendment ban on federal actions that "compel the 
States to implement ... federal regulatory programs." C( ,!...U 
P1-intz v. United States, 521 U.S. 898, 925 (1997); accoTd I ~ 
New YOTk v. United States, 505 U.S. 144, 188 (1992). 
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Courts must "assume Congress does not exercise 
lightly" its limited powers to legislate in areas tradi­
tionally reserved to the States. Gregory v. Ashcroft, 
501 U.S. 452, 460 (1991). Accordingly, no federal law 
should be construed to intrude in such areas unless, at a 
minimum, Congress includes a "clear and manifest" 
statement that it intends to interfere with traditional 
state prerogatives. [d. at 461 (quoting Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 230 (1947». The Apology 
Resolution contains no such "clear and manifest" 
statement. Indeed, it contains no hint that Congress 
wished to diminish the State's authority over the ceded 
lands in any respect at all. The Hawaii Supreme 
Court's injunction rests on a contrary premise and thus 
violates federal law . 

CONCLUSION 

The judgment of the Hawaii Supreme Court should 
he vacated and the case remanded with instructions to 
dissolve the injunction against the sale, transfer, or ex­
change of the ceded lands. 
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APPENDIX 

Joint Resolution To Provide For Annexing 
The Hawaiian Islands To The United States, 

Res. No. 55-55, 30 Stat. 750 (1898) 
("Newlands Resolution") 

Whereas the Government of the Republic of Ha­
waii having, in due form, signified its consent, in the 
manner provided by its constitution, to cede absolutely 
and without reserve to the United States of America all 
rights of sovereignty of whatsoever kind in and over 
the Hawaiian Islands and their dependencies, and also 
to cede and transfer to the United States the absolute 
fee and ownership of all public, Government, or Crown 
lands, public buildings or edifices, ports, harbors, mili­
tary equipment, and all other public property of every 
kind and description belonging to the Government of 
the Hawaiian Islands, together with every right and 
appurtenance thereunto appertaining: Therefore, 

Resolved by the Senate and House of Representa­
tives of the United States of America in Congress as­
sembled, That said cession is accepted, ratified, and 
confirmed, and that the said Hawaiian Islands and their 
dependencies be, and they are hereby, annexed as a 
part of the territory of the United States and are sub­
ject to the sovereign dominion thereof, and that all and 
singular the property and rights hereinbefore men­
tioned are vested in the United States of America. 

The existing laws of the United States relative to 
public lands shall not apply to such lands in the Hawai­
ian Islands; but the Congress of the United States shall 
enact special laws for their management and disposi­
tion: Provided, That all revenue from or proceeds from 
the same, except as regards such part thereof as may 
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be used or occupied for the civil, military, or naval pur­
poses of the United States, or may be assigned for the 
use of the local government, shall be used solely for the 
benefit of the inhabitants of the Hawaiian Islands for 
educational and other public purposes. 

Until Congress shall provide for the government of 
such islands all the civil, judicial, and military powers 
exercised by the officers of the existing government in 
said islands shall be vested in such person or persons 
and shall be exercised in such manner as the President 
of the United States shall direct; and the President 
shall have power to remove said officers and fill the va­
cancies so occasioned. 

The existing treaties of the Hawaiian Islands with 
foreign nations shall forthwith cease and determine, 
being replaced by such treaties as may exist, or as may 
be hereafter concluded, between the United States and 
such foreign nations. The municipal legislation of the 
Hawaiian Islands, not enacted for the fulfillment of the 
treaties so extinguished, and not inconsistent with this 
joint resolution nor contrary to the Constitution of the 
United States nor to any existing treaty of the Unites 
States, shall remain in force until the Congress of the 
United States shall otherwise determine. 

Until legislation shall be enacted extending the 
United States customs law and regulations to the Ha­
waiian Islands the existing customs relations of the 
Hawaiian Islands with the United States and other 
countries shall remain unchanged. 

The public debt of the Republic of Hawaii, lawfully 
existing at the date of the passage of this joint resolu­
tion, including amounts due to depositors in the Hawai­
ian Postal Savings Bank, is hereby assumed by the 
Government of the United States; but the liability of 
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the United States in this regard shall in no case exceed 
four million dollars. So long, however, as the existing 
Government and the present commercial relations of 
the Hawaiian Islands are continued as hereinbefore 
provided said Government shall continue to pay the in­
terest on said debt. 

There shall be no further immigration of Chinese 
into the Hawaiian Islands, except upon such conditions 
as are now or may hereafter be allowed by the laws of 
the United States; and no Chinese, by reason of any­
thing herein contained, shall be allowed to enter the 
United States from the Hawaiian Islands. 

The President shall appoint five commissioners, at 
least two of whom shall be residents of the Hawaiian 
Islands, who shall, as soon as reasonably practicable, 
recommend to Congress such legislation concerning the 
Hawaiian Islands as they shall deem necessary or 
proper. 

SEC. 2. That the commissioners hereinbefore pro­
vided for shall be appointed by the President, by and 
with the advice and consent of the Senate. 

SEC. 3. That the sum of one hundred thousand dol­
lars, or so much thereof as may be necessary, is hereby 
appropriated, out of any money in the Treasury not 
otherwise appropriated, and to be immediately avail­
able, to be expended at the discretion of the President 
of the United States of America, for the purpose of car­
rying this j oint resolution into effect. 

Approved, July 7., 1989 
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Act To Provide A Government For The Territory Of 
Hawaii, Ch. 339, 31 Stat. 141 (1900) ("Organic Act") 

(Excerpts) 

***** 
SEC. 73. That the laws of Hawaii relating to public 

lands, the settlement of boundaries, and the issuance of 
patents on land commission awards, except as changed 
by this Act, shall continue in force until Congress shall 
otherwise provide. That, subject to the approval of the 
President, all sales, grants, leases, and other disposi­
tions of the public domain, and agreements concerning 
the same, and all franchises granted by the Hawaiian 
government in conformity with the laws of Hawaii be­
tween the seventh day of JUly, eighteen hundred and 
ninety-eight, and the twenty-eighth day of September, 
eighteen hundred and ninety-nine, are hereby ratified 
and confirmed. In said laws ''land patent" shall be sub­
stituted for "royal patent;" "commission of public lands" 
for "minister of interior," "agent of public lands," and 
"commissioners of public lands," or their equivalents; 
and the words "that I am a citizen of the United 
States," or "that I have declared my intention to be­
come a citizen of the United States, as required by 
law," for the words "that I am a citizen by birth (or 
naturalization) of the Republic of Hawaii," or "that I 
have received a certificate of special right of citizenship 
from the Republic of Hawaii." And no lease of agricul­
tural land shall be granted, sold, or renewed by the 
government of the Territory of Hawaii for a longer pe­
riod than five years until Congress shall otherwise di­
rect. All funds arising from the sale or lease or other 
disposal of such lands shall be appropriated by the laws 
of the government of the Territory of Hawaii and ap­
plied to such uses and purposes for the benefit of the 
inhabitants of the Territory of Hawaii as are consistent 
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with the joint resolution of annexation, approved July 
seventh, eighteen hundred and ninety-eight: Provided, 
There shall be excepted from the provisions of this sec­
tion all lands heretofore set apart, or reserved, by Ex­
ecutive order, or orders, by the President of the United 
States. 

***** 
SEC. 91. That the public property ceded and tran­

ferred to the United States by the Republic of Hawaii 
under the joint resolution of annexation, approved July 
seventh, eighteen hundred and ninety-eight, shall be 
and remain in the possession, use, and control of the 
government of the Territory of Hawaii, and shall be 
maintained, managed, and cared for by it, at its own 
expense, until otherwise provided for by Congress, or 
taken for the uses and purposes of the United States by 
the direction of the President or of the governor of 
Hawaii. And all moneys in the Hawaiian treasury, and 
all the revenues and other property acquired by the 
Republic of Hawaii since said cession shall be and re­
main the property of the Territory of Hawaii. 

***** 
SEC. 99. That the portion of the public domain 

heretofore known as Crown land is hereby declared to 
have been, on the twelfth day of August, eighteen hun­
dred and ninety-eight, and prior thereto, the property 
of the Hawaiian government, and to be free and clear 
from any trust of or concerning the same, and from all 
claim of any nature whatsoever, upon the rents, issues, 
and profits thereof. It shall be subject to alienation and 
other uses as may be provided by law. 

* * * * * 
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Hawaiian Homes Commission Act, 1920, 
Pub. L. No. 67-34, 42 Stat. 108 (1921) 

(Excerpt) 

* * * * * 
SEC. 304. The first, second, and third paragraphs of 

section 73 of the Hawaiian Organic Act are hereby 
amended to read as follows: 

"SEC. 73. (a) That when used in this section-

"(1) The term 'commissioner' means the commis­
sioner of public lands of the Territory of Hawaii; 

"(2) The term 'land board' means the board of pub­
lic lands, as provided in subdivision (1) of this section; 

"(3) The term 'public lands' includes all lands in the 
Territory of Hawaii classed as government or crown 
lands previous to August 15, 1895, or acquired by the 
government upon or subsequent to such date by pur­
chase, exchange, escheat, or the exercise of the right of 
eminent domain, or in any other manner; except (1) 
lands designated in section 203 of the Hawaiian Homes 
Commission Act, 1920, (2) lands set apart or reserved 
by Executive order by the President, (3) lands set aside 
or withdrawn by the governor under the provisions of 
subdivision (g) of this section, (4) sites of public build­
ings, lands used for roads, streets, landings, nurseries, 
parks, tracts reserved for forest growth or conserva­
tion of water supply, or other public purposes, and (5) 
lands to which the United States has relinquished the 
absolute fee and ownership, unless subsequently placed 
under the control of the commissioner and given the 
status of public lands in accordance with the provisions 
of this Act, the Hawaiian Homes Commission Act, 1920, 
or the Revised Laws of Hawaii of 1915[.]" 

***** 
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Pub. L. No. 82-483, 66 Stat. 515 (1952) 
(Excerpt) 

AN ACT 

To amend section 73 (1) of the Hawaiian Organic Act. 

Be it enacted by the Senate and House of Represen­
tatives of the United States of America in Congress as­
sembled" That section 73 (1) of the Hawaiian Organic 
Act is hereby amended by amending the first proviso of 
the second sentence thereof to read as follows: "Pro­
vided, however, That the commissioner shall, with the 
approval of said board, sell to any citizen of the United 
States, or to any person who has legally declared his 
intention to become a citizen, for residence purposes 
lots and tracts, not exceeding three acres in area; and 
that sales of Government lands or any interest therein 
may be made upon the approval of said board for busi­
ness uses or other undertakings or uses, except those 
which are primarily agricultural in character, whenever 
such sale is deemed to be in the interest of the devel­
opment of the community or area in which said lands 
are located, and all such sales' shall be limited to the 
amount actually necessary for the economical conduct 
of such business use or other undertaking or use[.]" 

* * * * * 
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