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I. PLAINTIFF BARRETT’S COMPLAINT MUST BE DISMISSED BECAUSE THIS
CASE DOES NOT MEET THE “CASE OR CONTROVERSY” REQUIREMENTS
OF ARTICLE III. »
Article III of the U.S. Constitution limits federal courts to deciding matters that are
| “cases?’ or “controversies.” To fulfill this requirement, a plaintiff must have “standing” to bring a
lawsuit, which requires that the plaintiff (a) have suffered a legally cognizable injury (b) that was
caused by actions of the defendant and (c) is redressable by actions of the court. Allen v. Wright,
468 U.S. 737 (1984); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)(emphasizing
also that the party sgeking federal court jurisdiction bears the burden of establishing these
elements); Valley Forge College v. Americans United, 454 U.S. 464, 472 (1982)(“At an
irreducible minimum, Art. III requires the party...to.‘'show that he personally has suffered some
actual or threatened injury as a result of the putatively illegal conduct of the defendant’”); Na Iwi
O Na Kupuna O Mokapu v. Dalton, 894 F.Supp. 1397, 1407 (D.Haw. 1995). Furthermore, a

dispute must be “ripe” before a federal court can reach the merits of the dispute. This case fails

to meet either of these requirements.

II. PATRICK BARRETT DOES NOT HAVE STANDING TO MAINTAIN THIS
LAWSUIT

A. Plaintiff Barrett Has Not Suffered' Any Cognizable Injury.

Plaintiff Barrett has not suffered any individualized injury whatsoever linked to the
claims he has presented to this Honorable Court.

In his complaint, Plaintiff alleges no “injury in fact” — no “concrete and particularized”

harm that is “actual or imminent” to a legally protected interest. The only allegation in Plaintiff’s



complaint that is even remotely related to standing is Plaintiff’s statement that he is a resident
and taxpayer of the State of Hawai‘i. Complaint para. 5 at p. 3. In his Memorandum in Support
of Plaintiff’s Motion for Preliminary Injunction, Plaintiff reiterates that he is a Hawai ‘i resident
and taxpayer and alludes to applying for benefits from OHA. Memorandum at para. 3, p. 2.
These bare statements are simply not enough to confer standing on Plaintiff.

In his deposition taken on Thursday, March 8, 2001 (attached hereto), Barrett
acknowledged that he has never been deprived of any right, privilege, or entitlement because of
any preference given to persons of Hawaiian ancestry pursuant to Article XII of Hawai'i’s
Constitution or any provision of the Hawai'i Revised Statutes. He specifically stated that,
although he made an initial attempt to apply for a $10,000 business-start-up loan from the Office
of Hawaiian Affairs (OHA), he did not respond when the OHA staff said they needed additional
information from him before they could process the application. Barrett Tr. 3-9-01 8:3-10:18
When pressed, Plaintiff Barrett said “there’s no particular reason” why he had not responded to
the request for additional information from the OHA staff, id. 10:25, and later he acknowledged
that the request for further information, which he had not responded to, had arrived three months
previously. Id. 20:15-19. He also stipulated that he had “not prepared a business plan as yet” for
the business that he was thinking of starting with start up funds, id. 14:4-5, and that he had not
sought funds from any other source. Id. 14:12-24. He also testified that he had submitted an
application to the Hawaiian Homes Commission, and that they had written back to him in a
timely fashion, saying that his application “was under consideration” and had not been denied.
Id. 57:2-9. He testified that he has never attempted to gather plants, or practice the Hawaiian

religion, or hunt for resources, nor has ever been denied the right to do so, for any reason



whatsoever. Id. 60:10-62:12; 88:25-89-1. Although he alleges that he has the status of a
taxpayer, id. 6:2-9, he acknowledges that he has not been employed in any fashion since 1975, id.
7:5-6, 15:7-8, that he is 100% disabled, id. 17:4-6, and that his sole income consists of Social
Security disability payments from the federal government. Id. 16:7-12.

The U.S. Supreme Court has stated repeatedly that injuries must be personal and specific
before cases challenging governmental action can be brought to federal courts. “The injury
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alleged must be, for example, “‘distinct and palpable,”” and not ‘abstract’ or ‘conjectural’ or
‘hypothetical.” The injury must be ‘fairly’ traceable to the challenged action, and relief from the
injury must be ‘likely’ to follow from a favorable decision.” Allen v. Wright, 468 U.S. at 751
(citations omitted). Barrett’s complaint to this Honorable Court meets none of these
requirements, but is rather a classic example of a “generalized grievance” which is inappropriate
for judicial resolution, and which, instead, should be resolved through the political branches of
our government. ‘Even when a “plaintiff has alleged redressable injufy sufficient to meet the
requirements of Art. ITI,” the Supreme Court has declined to adjudicate the dispute if the
allegation presents “‘abstract questions of wide public significance’ which amount to
‘generalized grievances,’ pervasively shared and most appropriately addressed in the
representative branches.” Valley Forge Christian College v. Americans United, 454 U.S. 464,
474-75 (1982). But Barrett demonstrates no injury whatsoever, and so he does not trigger the
minimum requirements needed to access federal court action.

B. Even Though the Standing Requirement Has Been Characterized in Specific

Terms with Regard to Challenges to Race-Conscious Programs, a
Demonstration of a Cognizable Injury Is Still Required.

The Supreme Court has said that challenges can be brought to race-conscious programs



by individuals who have been denied the ability “to compete on an equal footing.” Texas v.
Lesage, 528 U.S. 18,21 (1999)(citing Northeastern Florida Chapter of the Associated General
Contractors of America v. City of Jacksonville, 508 U.S. 656, 666 (1993)). But Plaintiff Barrett
canﬁot avail himself of this standing criteria, because he has not demonstrated that he has, in fact,
been excluded from competing for any program based on his race or ethnic status.

Neither Lesage nor Northeastern Florida Chapter changed the first prong of the standing
requirement — that the plaintiff suffer an “injury in fact.” Northeastern emphasized that: “To
establish standing, therefore, a party challenging a set-aside program like Jacksonville's need
only demonstrate that it is able and ready to bid on contracts and that a discriminatory policy
prevents it from doing so on an equal basis.” 508 U.S. at 666 (emphasis added). In order to
assert the type of “injury in fact” recognized in Lesage and North Florida Contractors (“the
inability to compete on an equal footing”), plaintiffs thus must still show that they are “able and
ready” to compete. Plaintiffs must, therefore, demonstrate that they would be qualified and
eligible to obtain the benefit were it not for an unlawful discriminatory policy. This is amply
demonstrated by Northeastern Florida Contractors, where the plaintiff represented member-
contractors who regularly bid on construction contracts in Jacksonville and who would have bid
on contracts set aside pursuant to the city's ordinance were they so able. 508 U.S. at 668. In other

words, plaintiff’s members were “able and ready” to compete.! To meet this standard, Plaintiff

* Although not appearing specifically in the case facts, it can be assumed that the plaintiff in
Lesage had at least obtained his undergraduate degree and taken the appropriate qualification
examination before applying for the doctoral program in counseling psychology at the University
of Texas; the Court notes that 80 applicants had higher undergraduate Grade Point Averages and
152 applicants had higher Graduate Record Examination scores than the plaintiff. Lesage, 528
U.S. at 19.



Barrett cannot claim standing simply because he wishes to “compete on an equal footing” for the
opportunity to obtain OHA or HHC benefits. Plaintiff Barrett must assert and ultimately prove
that he is “able and ready” to participate in the government programs that he asserts are
unconstitutionally race-based. To date, he simply has not done so.

As outlined above, with regard to any programs or benefits from the Office of Hawaiian
Affairs, Plaintiff stated in his deposition that in September 2000, he filled out an application for a
$10,000 business start-up loan, that he mailed it to OHA, that it was returned to him with a Post-
it note requesting more information, and that since that time he has been holding on to the
application and has done nothing further. Barrett Depo 3-9-01 Tr. 8:7-10:1. Consequently,
Plaintiff has not even applied to OHA for benefits much less been denied any benefit because of
his race.

Equally as damaging, however, is the fact that Plaintiff cannot prove that he is “able and
ready” to compete for a loan. Plaintiff’s deposition shows that he has not worked since 1975
when he was injured and has not operated a business on his own since 1975. Id. 15:9-16:6.
While stating that he was thinking of starting a xerography shop to be located in a big store, the
only step that Plaintiff had taken in furtherance of his “business” was to talk to a clerk at the
xerography shop in Office Depot. Besides having a general estimate of the cost of paper,
Plaintiff had not determined the cost of rent, equipment leasing, or any other supplies for such a
shop and had not prepared a business plan. Id. 11:2-14:11. Plaintiff admitted that he had gotfen
the loan application fully six-months prior to filling it out initially and sending it to OHA.
During that six months period, however, Plaintiff did no investigation as to costs, expenses,

materials, supplies, or personnel relating to the running a business. Id. 42:2-43:11. Moreover,



Plaintiff has not approached any other financial institution or the Small Business Administratbn
for aloan. Id. 14:11-24, 17:8-19. Finally, as noted previously, Plaintiff has a limited income and
no financial resources besides some slight interest on his modest bank account. Given these facts,
Plaintiff simply is not able and ready to compete for a loan through any reputable financial
institution including OHA’s business start-up loan program.

Because Barrett has acknowledged in his deposition that he has not been denied the
ability to apply for and be considered for benefits from OHA and the Department of Hawaiian
Home Lands, nor has he ever been denied the right to participate in gathering and religious
activities, he does not meet the threshold established in Lesage. Cases that deny standing for
persons situated like Barrett -- i.e., plaintiffs who seek to challenge an allegedly racially
discriminatory program but have not suffered any injury themselves — include United States v.
Hays, 515 U.S. 737 (1995)(denying standing to plaintiffs who did not live in the congressional
district that was the focus of the racial gerrymandering claim and who had not personally been
subjected to a racial classification); Jaghory v. New York S‘tate Dept. of Education, 131 F.3d 326
(2d Cir.1997)(denying standing to an individual seeking to challenge his exclusion, based on
national origin, from the “Fifth Pathway” program, because the medical licensing board used its
discretion to place him in the same position that he would have been in had he been permitted to
enter the Fifth Pathway program); Wilson v. Glenwood Intermountain Properties, Inc., 98 F.3d
590 (10™ Cir. 1996)(denying standing to individuals seeking to challenge Brigham Young
University’s requirement of sex-segregated housing units because the individuals were not BYU
students and hence would not have been eligible for the units in any event); Grahek v. City of St

Paul, 84 F.3d 296 (8" Cir. 1996)(denying standing to three white males challenging a hiring



procedure utilizing separate lists for minority candidatés, because the use of the lists did not
interfere with the City’s fair consideration of the white candidates); Erwin v. City of Chicago,
1998 U.S. Dist. LEXIS 15730 (N.D.Ill. 1998)(denying standing to those candidates for
promotion in the police department challenging the City’s race-based promotional policy who
would not have been promoted even if the policy had not been in place -- rejecting the contrary
decision in Price v. City of Charlotte, 93 F.3d 1241 (4™ Cir. 1996)--, and also denying standing
for prospective future injunctive relief because of the absence of any showing that the City was
continuing its policy); Reuter v. Mayor and City Council of Baltimore, 1996 U.S.Dist. LEXIS
5900, at *9 (D.Md. 1996)(denying standing to an individual seeking to challenge a minority set-
aside program, because no minority businesses competed against the plaintiff and hence the
“Plaintiff’s ability to compete for City contracts has not been impaired as a result of the
enforcement of the ordinance”). Plaintiff Barrett is in precisely the same position as the plaintiffs
in these cases, all of whom were denied standing to sue. He seeks to challenge a policy on
constitutional ground, but has failed to demonstrate that he has been injured by the policy or will
benefit in any manner if it is declared unconstitutional. In such a situation, he does not have
standing to challenge the policy.

C. Plaintiff Does Not Have Standing to Challenge the Traditional and
Customary Rights.

In Lujan, supra, the Supreme Court denied standing to environmental groups to challenge
a rule that limited section 7 of the Endangered Species Act of 1973 to actions within the United
States or on the high seas, because the plaintiffs failed to demonstrate an injury in fact. 504 U.S.

at 557-559. The environmental groups attempted to demonstrate standing by submitting two



affidavits. The first affiant stated that she had traveled to Egypt to observe the native habitat of
the endangered Nile crocodile and intended to return. The second affiant stated that she had
traveled to Sri Lanka to observe the habitat of endangered species and intended to return, yet had
no current plans to return. See id. at 563-64. The Supreme Court found these affidavits
inadequate to establish standing, as an intent to return to places was insufficient to support a
finding of actual or imminent injury. See id. "Such 'some day' intentions - without any description
of concrete plans, or indeed even any speculation of when the some day will be - do not support a
finding of the 'actual or imminent' injury that our cases require." See id.

Plaintiff’s challenge to Hawai‘i Constitution, Art. XII, § 7, which recognizes traditional
and customary rights of ahupua’a tenants, are rooted in the same kind of “some day” intentions
the Supreme Court found insufficient to meet the injury in fact standard in Lujan. Plaintiff’s
deposition clearly shows the speculative nature of any alleged injury. Plaintiff has never
attempted to gather Hawaiian plants or medicines or to gather food and does not practice any
kind of Hawaiian ceremonies or use Hawaiian plants in personal ceremonies. Barrett Depo. 3-9-
01 Tr. 60:10-62:12. Plaintiff has no current plans to exercise any of the rights set forth in Art.
XII, § 7, Id. 88:20-89:15, 92:9-16, but believes that he “should have the ultimate right just in case
tofnorrow I become a practitioner.” Id. 89:5-6. Moreover, Plaintiff, who rents his residence in an
urban area, stated that as far as he knew no one had ever attempted to exercise the rights |
articulated in Art. XII, § 7 on his leased property. Id. 91:14-92:8. Finally, plaintiff also admitted
that he suffered no financial injury related to Native Hawaiian gathering rights. Id. 89:9-10.
Based on the above admissions, Plaintiff cannot show an “injury in fact” that would allow him to

challenge Art. X1I, § 7 of the Hawai ‘i Constitution.



D. Plaintiff Does Not Have Standing As a Taxpayer to Bring This Action

In Hoohuli v. Ariyoshi, 741 F. 2d 1169 (9" Cir. 1984), the U.S. Court of Appeals for the
Ninth Circuit gave its views regarding the requirements for standing in a state taxpayer suit. These
requirements have been reaffirmed most recently in Doe v. Madison School District No. 321, 177
F. 3d 789 (9™ Cir 1999) (en banc) and Cantrell v. City of Long Beach, __F.3d. ___,2001 U.S.
App. LEXIS 1538 (9" Cir. Feb. 5, 2001). In Cantrell, the Court stated:

To establish standing in a state or municipal taxpayer suit under Article I1I, a plaintiff
must allege a direct injury caused by the expenditure of tax dollars; the pleadings of a valid
taxpayer suit must “set forth the relationship between taxpayer, tax dollars, and the allegedly
illegal government activity.” Hoohuli v. Ariyoshi, 741 F.2d 1169, 1178 (9" Cir. 1984); see
also Cammack v. Waihee, 932 F.2d 765, 770 (9® Cir. 1991) (holding that the “requirement
of a pocketbook injury applied to municipal taxpayer standing as well as to state taxpayer
standing.”) When a plaintiff has failed to allege that the government spent specific amounts
of tax dollars on the challenged conduct, we have denied standing. See Doe v. Madison Sch.
Dist., 177 F.3d 789, 794 (9" Cir. 1999) (en banc). '

_ F.3dat__,2009 U.S. App. Lexis 1538, at *26.2

? Notwithstanding Hoohuli, Doe v. Madison School Dist., and Cantrell, it is unclear whether the
U.S. Supreme Court would allow state taxpayer standing “absent a showing of ‘direct injury,’
pecuniary or otherwise.” ASARCO, Inc. v. Kadish, 490 U.S. 605, 613-614 (1989) (plurality .
decision (Kennedy, J., joined by Rehnquist, CJ, Stevens and Scalia, JJ; dissenting or otherwise
not joining were Brennan, White, Marshall, and Blackmun, JJ; O’Conner, J., did not take part in
the consideration of the case)). The Supreme Court has been clear through the ages that the
status of being a taxpayer does not allow an individual to challenge a governmental program,
even one that involves the expenditure of tax dollars. Frothingham v. Mellon, 262 U.S. 447
(1923)(refusing to allow a taxpayer to enjoin, under the Tenth Amendment, expenditures made to
reduce maternal and infant mortality under a federal statute); United States v. Richardson, 418
U.S. 166 (1974)(holding that a taxpayer did not have standing to claim that expenditures of the
Central Intelligence Agency violated Article I, sec. 9, cl.7 of the Constitution); Valley Forge
Christian College v. Americans United, supra (refusing to permit a taxpayer to challenge, under
the Establishment Clause, a conveyance o property formerly used as a military hospital to the
Valley Forge Christian College). The single exception to this uniform rule is the case of Flast v.
Cohen, 392 U.S. 83 (1968), where the Court permitted a taxpayer to challenge financial aid to
religious schools because there was “a logical nexus between the status asserted and the claim
thought to be adjudicated.” Flast has been strictly limited to its facts, and has never been
expanded to any other substantive areas.



Consequently, in order to maintain this action as a taxpayer, Plaintiff must show taxpayer
status and “the relationship between taxpayer, tax dollars, and the allegedly illegal government
activity.” Hoohuli, 741 F.2d 1169, 1178. Moreover, Plaintiff must allege that the government
“spent specific amounts of tax dollars on the challenged conduct.” Madison School District, 177
F.3d 789, 794.

Here Plaintiff’s complaint alleges that he is a taxpayer and a citizen of the State of Hawaii.
Complaint at para. 3, p. 5. However, in his deposition, at 16-17, 35-36, Plaintiff states that his sole
income is derived from Social Security disability payments and admits that he has not filed income
tax returns in Hawai‘i since 1975. Barrett Depo. 3-9-01 35:15-17. He also admits that he has not
operated a business in Hawai‘i since 1975, id. at 15, owns no property in Hawai ‘i, and receives no
trust or investment income besides slight interest on his bank account. Id. at 36-37. Consequently,
although Plaintiff has alleged that he is a Hawai‘i taxpayer, it is clear that Plaintiff does not pay

income tax in Hawai ‘i and that there is no other discernable Hawai‘i State tax that he pays.® Simply

* Plaintiff may argue that he pays a Hawai ‘i State “sales tax” on goods and services and is
thus a taxpayer. However, Hawai‘i does not have a sales tax but a general excise tax imposed
on businesses providing goods and services. While most businesses choose to pass this cost
on to the customer, and oftentimes reflect the cost as “tax” in invoices or receipts, the general
excise tax is only imposed on those doing business in Hawai ‘i, not on Hawai ‘i residents in
general. See, generally, Haw. Rev. Stats. Chap. 237.

In describing the general excise tax, the Hawai‘i Supreme Court has stated:

"In enacting . . . [the general excise tax], the legislature cast a wide and tight

net.". . . The tax is "imposed upon entrepreneurs for the privilege of doing

business," and "applies at all levels of economic activity . . . and to virtually

all goods and services." . . . It is levied upon them "on account of their

business and other activities in the State measured by the application of

[prescribed] rates against values of products, gross proceeds of sales, or gross

income, whichever is specified.". . . "Read as a whole, . . . [HRS Chapter 237]

subjects to the general excise tax virtually every economic activity

imaginable." (citations omitted.)
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put, Plaintiff is not a Hawai‘i taxpayer.

Moreover, unlike Hoohuli, where the plaintiffs challenged “appropriating, transferring, and
spending . . . of taxpayers’ money from the General Fund of the State Treasury . ...” 741 F. 2d 1169,
1180, in this case, Plaintiff has made only general allegations about the use of public funds. The
complaint alleges that the Office of Hawaiian Affairs (“OHA”) receives “state legislative
appropriations from general tax receipts as well as revenues from activities conducted on state owned
land,” and that OHA “uses significant public funds.” Complaint at para. 16 and 17, p. 6. With
regard to the Hawaiian Homes Commission (HHC), Plaintiff merely alleges that the HHC “controls
approximately 12% of the public lands of Hawai ‘i and receives millions of dollars from activities
conducted on those lands.”* Complaint at paras. 22 and 23, p. 8. Strikingly, Plaintiff has not even
alleged that tax dollars or public funds are used in any way to support or implement Article XII,
section 7 (Native Hawaiian traditional and customary rights) of the Hawai ‘i Constitution.

Further, in Hoohuli, plaintiffs had alleged that taxpayers were “burdened with the necessity
to provide more taxes” Hoohuli, 741 F.2d 1169, 1180, because of the State’s allegedly unlawful
expenditures of tax revenues. The Court found that the pleadings “set forth with specificity amounts
of money appropriated and spent for allegedly unlawful purposes” and determined that the case fit
the description of a "good-faith pocketbook action.” Id. In this instance, Plaintiff has failed to allege

any increased tax burden for taxpayers stemming from the operation of OHA, the Hawaiian Home

In re Tax Appeal of C. Brewer and Co., Ltd., 56 Haw. 240, 243-244 (1982).

4 Notably, Plaintiff’s complaint barely mentions tax receipts but instead speaks of public
funds or funds derived from State owned lands. (See, Paras. 16-17, 22-23, Prayer for Relief
para. A.) A plaintiff-taxpayer would have several difficult, if not impossible, barriers to
overcome to maintain standing as a taxpayer to challenge expenditures derived from the
State’s public land trust. '
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Lands program, or from the State’s recognition of Native Hawaiian traditional and customary rights.
Plaintiff’s complaint has not set forth any specific amounts of tax monies appropriated and spent for
allegedly unlawful purposes. Clearly Plaintiff’s complaint has failed to set forth the relationship
between “taxpayer, tax dollars, and the allegedly illegal government activity[.]” id. at 1178, that
allows standing as a State taxpayer.

Plaintiff is not a taxpayer. Plaintiff has failed to identify any tax dollars, much less any
specific tax dollars, used for OHA, the Hawaiian Home Lands program, or Native Hawaiian
traditional and customary rights. Plaintiff has not alleged that tax expenditures for alleged illegal
purposes have increased taxpayers’ tax burdens. This action simply does not fit the requirements
of a “good-faith pocketbook action” as set forth in Hoohuli and subsequent cases.

ITII. PLAINTIFF BARRETT’S CLAIM IS NOT RIPE FOR JUDICIAL REVIEW.

The doctrine of ripeness plays in important role in determining when intervention by federal
courts into state and local disputes is appropriate. Because Article IIl of the U.S. Constitution limits
federal courts to “cases and controversies,” a litigant must demonstrate an actual present injury
before it is proper and permissible for a federal court to act. This doctrine is closely linked to the
requirement that a litigant seeking a preliminary injunction suffer an irreparable injury, and that
litigants exhaust their administrative remedies before they go to federal court.

In this case, as explained above, Plaintiff Barrett has not demonstrated any present injury.
Because it must be assumed that the governmental units being attacked in this lawsuit will be acting
fairly and constitutionality, and will attempt to understand and follow the decision in Rice v.
Cayetano, 528 U.S. 495 (2000), they should be allowed to consider and act upon Mr. Barrett’s

application completely before a federal court steps in to tell them that they have acted improperly.
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The U.S. Supreme Court has frequently ruled that federal courts should not exercise their power
unless an actual injury has been demonstrated to justify such intervention, and that hypothetical
threats are not sufficient to warrant the use of judicial authority.’ In recent years, the Supreme Court
has been particularly critical of lower federal courts that intervene prematurely into state and local
disputes.®

In the present case, Plaintiff has not demonstrated the level of injury sufficient to justify
federal court intervention. Plaintiff has not in good faith followed the administrative procedures
established by the Office of Hawaiian Affairs, and failed completely to provide the information
requested by the OHA staff regarding his application for a loan. His application to the DHHL has
been accepted and is under consideration. It would be improper for this Honorable Court to assume
that either of these governmental units will act in violation of their constitutional responsibilities,
and they should each be allowed to determine how best to proceed to meet these responsibilities.

If the procedures established by OHA and the DHHL are permitted to run their proper course, the

3 “Courts still do and should refuse relief when issues are unclear, when records are
unsatisfactory, and when factual questions essential to decision are insufficiently resolved.” 4
Kenneth Culp Davis, Administrative Law Treatise 411 (2d ed. 1983).

6 See, e.g., Boyle v. Landry, 401 U.S. 77 (1971)(reversing an injunction issued by the
district judge to prevent city officials from enforcing a state “intimidation” statute); O’Shea v.
Littleton, 414 U.S. 488 (1974)(holding that the lower court erred in concluding that the case or
controversy requirement had been satisfied by general assertions or inferences that in the course
of their activities plaintiffs would be prosecuted for violating valid criminal laws, and
emphasizing that the ripeness doctrine is based on important principles of comity and deference
to state procedures); Rizzo v. Goode, 423 U.S. 362 (1976)(ruling that even past injuries are not
sufficient to establish a ripe dispute justifying the overhaul of Philadelphia’s police disciplinary
procedures by a federal judge); Los Angeles v. Lyons, 461 U.S. 95, 112 (1983)(ruling that a
previously choked African-American did not have standing to challenge the discriminatory use of
the chokehold by the Los Angeles Police Department, and explaining that a federal judge should
issue an injunction “against state officers engaged in the administration of the States’ criminal
laws” only when the judge finds “irreparable injury which is both great and immediate”).
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constitutional concerns raised by Plaintiff may be eliminated, and if not completely eliminated, the

issues will certainly be in clearer focus, allowing the Court to make a more reasoned judgment on

the dispute.

In Abbott Laboratoriesv. Gardner,387 U.S. 136, 149 (1967), the Supreme Court established
atwo-part test for evaluating ripeness: (1) whether the issues presented to the court are fit for judicial
review, and (2) the extent of any hardship the parties may suffer if judicial review is withheld. The
Ninth Circuit has recently explained these criteria by stating that:

The fitness element [in Abbott] requires that the issues be primarily

legal, need no further factual development, and involve final agency
action. Winter v. Calif Medical Review, Inc., 900 F.2d 1322, 1325
(9™ Cir. 1990). To meet the hardship requirement, a party must show
that withholding judicial review would result in direct and immediate
hardship and would entail more than possible financial loss. Id.

Dietary Supplemental Coaliton, Inc. v. Sullivan, 978 F.2d 650 (9" Cir.1992). Plaintiff
Barrett, as explained above, has not demonstrated that he is suffering any hardship whatsoever
resulting from the policies he is challenging. With respect to fitness for judicial review, the Ninth

Circuit directs the court to ask:

[1] “if the issues presented are purely legal and the regulation at issue
is a final agency action[;]”...[2] “whether the agency has completed
its decisionmaking process, and whether the result of that process is
one that will directly affect the parties[;]”...[3] whether the
administrative action is a definitive statement of an agency’s position;
[4] whether the action has a direct and immediate effect on the
complaining parties; [5] whether the action requires immediate
compliance with its terms. See Mt. Adams Veneer Co. v. United
States, 896n F.2d 339, 343 (9" Cir. 1989), see also Anchorage v.
United States, 980 F.2d 1320, 1323 (9" Cir. 1992); Ukiah Valley
Medical Ctr. v. FTC, 911 F.2d 261, 264 (9" Cir. 1990)(“The general
rule is that administrative orders are not final and reviewable ‘unless
and until they impose an obligation, deny a right, or fix some legal
relationship as a consummation of the administrative
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process.’”)(quoting Chicago & S. Air Lines, Inc. v. Waterman S.S.
Corp., 333 U.S. 103, 113 (1948)), Sierra Club v. NRC, 825 F.2d
1336, 1362 (9™ Cir. 1987)(“We will not entertain a petition where
pending administrative proceedings or further agency action might
render the case moot and judicial review completely unnecessary.”)
Informal or “tentative” regulations are not final.

Assoc. of American Medical Colleges v. United States, 217 F.3d 770, 780 (9" Cir.
2000)(some citations omitted). If these criteria are applied to the present dispute, it becomes clear
that OHA and DHHL. should be given time to evaluate Plaintiff Barrett’s applications, and that no
ripe dispute exists until their actions are completed.

IV. CONCLUSION.

For the reasons stated above, Plaintiff Barrett’s Complaint must be dismissed, because his

Complaint does not meet the criteria for standing and ripeness.
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