in Morton v. Mancari, 417 U.S. 535. In Mancari, the Supreme
Court rejected an equal protection challenge to a federal hiring
preference for tribal Indians within the Bureau of Indian Affairs
(*BIA”), a federal agency. In granting the hiring preference,
Congress desired to give tribal Indians “greater participation in
their own self-government; to further the Government’s trust
obligation toward the Indian tribes; and to reduce the negative
effect of having non-Indians administer matters that affect
Indian tribal life.” See Mancari, 417 U.S. at 541-42 (footnotes
omitted) .

In upholding the federal hiring preference, the Supreme
Court relied heavily on the fact that tribal Indians have a
unique legal status under federal law, including Congress’
guardianship relationship with native Americans and its plenary
power to legislate with respect to issues involving Indian
tribes. See id. at 551-52. 1In light of this unique
relationship, the court applied a rational basis test to uphold a
hiring preference within the BIA for certain native Americans.

The scope of the rule announced in Mancari was carefully
limited within the text of the decision itself and in the years
since it was first decided. See id. at 554 (footnote omitted)
(explicitly limiting the application of the rule to tribal
Indians: “[T]lhere is no other group of people favored in this

manner (;] the legal status of the BIA is truly sui generis.”),
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Rice, _ U.s. __, 120 S. Ct. at 1057-58. See also Babbitt, 115
F.3d at 663 (“The preference at issue in Mancari only applied to
the BIA, an agency created for the purpose of serving Indians.”).

‘ Defendants and Intervenor argue that the Mancari doctrine
can be extended to uphold the State’s requirement that the
trustees of OHA be Hawaiian. They argue that Hawaiians, like
native Americans, are indigenous people who have a unique trust
relationship with the federal government. Such similarities
warrant application of Mancari to uphold the statutes at issue
here, according to Defendants and OHA.

Defendants’ and OHA's arguments fail for several reasons.

Each is addressed in tuxn.

A, Mancari Would Not Uphold a Complete Prohibition of Non-
Hawaiians to Serve as OHA Trustees

The Court in Rice held that, assuming, arguendo, native

Hawaiians shared the same status as Indians in organized tribes,
Mancari would not permit Congress to authorize a state to exclude
non-Hawaiians from voting for the state’s public officials. See
Rice, 120 S. Ct. at 1057-58 (“It does not follow from Mancari,
however, that Congress may authorize a State to establish a
voting scheme that limits the electorate for its public officials
to a class of tribal Indians, to the exclusion of all non-Indian
citizens.”). The Court emphasized that OHA elections are the
affair of the State and not of a separate quasi-sovereign. The

basis of Mancari’s allowance of a preference for tribal Indians
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was Congress’ unique relationship with respect to the quasi-
sovereign Indian tribes. See Mancari, 417 U.S. at 554.

The Court finds no reasonable distinction between the scheme
the Supreme Court outlawed in Rice and the scheme challenged
here. Rice excluded Mancari’s application to the OHA voting
scheme precisely because OHA is an agency of the State. See
Rice, 120 S. Ct. at 1059 (citing HRS § 10-3(3) and 1 Proceedings
of the Constitutional Convention of Hawaii of 1978, Sténding
Committee Rep. No. 59, at 645 (“The committee intends that the
Office of Hawaiian Affairs will . . . assume the status of a
state agency.”)). The fact that the statutes challenged here
relate to who may serve as a trustee rather than who may vote for
tfustees does not alter the Rice Court’s conclusion that Mancari
will only apply in connection with the furtherance of Congress’
unique relationship with quasi-sovereigns. OHA, a state agency,
is not itself a guasi-sovereign, nor does it participate in the
governance of a quasi-sovereign.® Rice, therefore, explains that
Mancari does not apply to the State mandate that OHA trustees be
Hawaiian.

B. The Racially-Restrictive Limitation on OHA Trustee

? The recognition of Indian tribes is a power primarilyfw Lﬁ’,
reserved for the political branches of our government. See, |
e.g., United States v. Sandoval, 231 U.S. 28, 46 (1913). This '
Court does not address whether Congress may, through appropriate
legislation, recognize Hawaiians in a manner similar to the
Indian tribes. The validity of such an act, were it to occur,
and its effects, are not gquestions before this Court.
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Membership is Not Mandated By Congress

The exceptional rule of Mancari would not save the State’s
scheme for a more basic reason. Mancari relies on a federal
statute providing a preference to native Americans, while the
statutes and Constitutional provisions at issue here were
promulgated by the State of Hawaii. Mancari explicitly relied on
the fact that the tribal Indian hiring preference is permissible
because of the unique guardianship relationship between Congress
and the native Americans and the fact that Congress has plenary
power under the Constitution to legislate with respect to the

Indian tribes. See Mancari, 417 U.S. at 551-52, see also

Washington v. Confederated Bands and Tribes, 439 U.S. 463, 500-01

(1979) (“It is settled that ‘the unique legal status of Indian
tribes under federal law’ permits the Federal Government to enact
legislation singling out tribal Indians, legislation that might
otherwise be constitutionally offensive.” (citing Mancari, 417
U.S. at 551-52)). No such federal act is at issue here. The
State does not have the same unique relationship with Hawaiians
and native Hawaiians as the federal government has with Indian
tribes. See Confederated Bands and Tribes, 439 U.S. at 501
(*States do not enjoy this same unique relationship with
Indians . . .”).

Although it is true, as Defendants have argued, that thel

Mancari rule extends to state legislation favoring tribal Indians
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under certain circumstances, those circumstances are not present
here. Congress must grant to a state the “explicit authority” to
legislate with regard to Indian tribes before preferential

legislation will be upheld. ee Confederated Bands and Tribes,

439 U.S. at 501. Here, Defendants argue that Congress has
repeatedly recognized the “special relationship” and “trust
obligation” the federal government has with Hawaiians, and native
Hawaiians and that Congress specifically mandated that the State
of Hawaii hold the ceded lands as a public trust, in part for the
betterment of the conditions of native Hawaiians. (Defendants’
Motion at 18, 37 n.22). According to Defendants, this special
relationship and the numerous acts of Congress aimed at bettering
the conditions of native Hawaiians is sufficient authority for
the State to claim a Congressional mandate to establish a system
in which Hawaiians may be afforded a preference.

It is true that Congress has recogniéed the betterment of H) i:/’

.. — /
the conditions of native Hawaiians to be a legitimate and ‘J

required objective of the administration of public lands. The ~
State of Hawaii, however, is not at liberty to choose any method
to effectuate Congress’ objectives. The Admission Act requires
that the lands granted to the State of Hawaii be held by the

State as a public trust for five purposes, one of which is the

“betterment of the conditions of native Hawaiians.” See
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Admission Act § S5(f).!* . Although Congress envisioned the need

for a public trust, it did not authorize the State to restrict 7 [

the administration of that trust to a particular race. il
Defendants suggest that limiting the trustees of OHA to a

particular race “flows from” the Congressional mandate that lands

be held for the betterment of native Hawaiians. As Confederated

Bands and Tribes explains, a state may act upon the “explicit

authority” of Congress to regulate in a particular manner with
respect to Indian tribes. See 439 U.S. at 501. To the extent
the congressional acts cited by Defendants are understood to
authorize the State to use public lands for the betterment of
native Hawaiians, these statutes are best understood as simply
identifying the beneficiaries of these lands. Such congressional
acts may not be understood to explicitly authorize the State to
discriminate on the basis of race as to who may serve as a state

official to administer these lands.

Because the challenged statutes and constitutional

&0 Section 5(f) of the Admission Act states in relevant
part:

[t]he lands granted to the State of Hawaii . . . shall be
held by said State as a public trust for the support of the
public schools and other public educational institutions,
for the betterment of the conditions of native Hawaiians, as
defined in the Hawaiian Homes Commission Act, 1920, as
amended, for the development of farm and home ownership on
as widespread a basis as possible for the making of public
improvements, and for the provision of lands for public use.
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provisions are acts of the State and not the federal government
and because such acts cannot be understood to have been
authorized by Congress, Mancari will not permit the State to
permit only Hawaiians to serve as OHA trustees.

C. Mancari Does Not Permit Limitations or Preferences
Based on Race

Defendants are also unable to rely on Mancari begause the
s

hiring preference in Mancari was not for a particular racial
group. See Mancari, 417 -U.S. at 553 (“[the hiring preference for
Indians within the BIA] does not constitute ‘racial
discrimination.’ 1Indeed, it is not even a racial preference.”);
see also Regents of the University of California v. Bakke, 438
U.S. 265, 305 n.42 (1978), United States v. Antelope, 430 U.S.
641, 645-46 (1977), Fisher v. District Court, 424 U.S. 382,
390-91 (1976) (exclusive tribal court jurisdiction is based on
"quasi-sovereign status" of tribe, not race of party). Because
the hiring preference was “not directed towards a ‘racial‘’ group
consisting of ‘Indians,’ but rather ‘only to members of federally

recognized tribes,’ . . . ‘the preference [was] political rather

than racial in nature’.” See Rice, 120 8. Ct. at 1058.

The requirement that only Hawaiians serve as trustees of OHA
is, however, a racial classification. See id. at 1056. Persons
of a particular blood quantum of the indigenous people are
permitted to serve as trustees, while those who do not possess

that blood quantum are barred. Mancari cannot be read to permit
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Congress to discriminate on the basis of race. Such
discrimination runs counter to the principles of our

Constitution. See Adarand, 515 U.S. 200.

IV. Plaintiffs Have Presented a Live Case and Controversy
Properly Before the Court

The Office of Hawaiian Affairs has asked the Court to defer
ruling on Plaintiffs’ motion for summary judgment in }ight of the
fact thét Congress is presently considering a bill related to
recognizing native Hawaiians as indigenous people. OHA cites

Baker v. Carr, 369 U.S. 186 (1962) in support of their argument.

Baker outlined six types of non-justiciable political questions.

A political question may be present where: (1) powers are
committed to another branch{ (2) there is no judicially
discoverable and manageable standard to resolve the case; (3) it
is impossible to determine the case without an initial policy
determination of a kind that is clearly for non-judicial
discretion; (4) it is impossible for the Court to take action
without showing disrespect to another branch; (5) there is an
unusual need to adhere to political decisions already made; and
(6) there is the prospect that the government will be embarrassed
by multiple decisions by different branches of the government.
See id.

OHA argues that the first type of political question is

present here. OHA cites United States v. Sandoval, 231 U.S. 28,

46 (1913), for the proposition that the determination of whether
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and to what extent native people will be recognized and dealt
with under the guardianship and protection of the United States
is a question reserved for Congress. According to OHA, since the
political branches of government have been expressly granted the
power to recognize and regulate the Indian tribes, this Court
must refrain from addressing Plaintiffs’ Complaint.

Sandoval does stand for the proposition that Congress has
the power to enact laws for the benefit and protection of tribal
Indians. See Sandoval, 231 U.S. at 48. The federal courts,
however, are charged with the interpretation of the United States
Constitution. The upcoming OHA election of November 7, 2000
requires the Court to respond to the issue raised by Plaintiffs:
Is it constitutionally permissible that only Hawaiians may run
for the OHA board? A further exigency is the representation by
the State that September 19, 2000, the date of this order, is the
last day the Court may rule without causing substantial
additional expense in conducting the election. The possible
passage of proposed legislation in Cdﬁgress“ is not an event
that this Court can look to as a reason not to act.

This Court is not finding that Hawaiians may not share th?;] L:f’
same status as tribal Indians. This Court only holds that OHA
elections are the affairs of the State and not of a guasi-

sovereign and that Congress has not expressly authorized the

e Senator Akaka has proposed a bill relating to the
status of native Hawaiians. See S. 2899, 106th Cong. § 2 (2000).
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prohibition against non-Hawaiian trustees. The Court further

echoes the conclusions of Rice that the State’s mandate is based

on race rather than political designations. These are proper
judicial determinations that do not impinge upon the concerns
expressed in Baker.

v. Further Discovery in This Matter is Unnecessary

OHA has asked for additional time for discovery in the
matter, arguing that there is a genuine issue as to whether
Plaintiff Conklin is qualified to serve as a trustee of OHA. OHA
also argues that no relief be afforded Plaintiff Conklin because
he is not qualified to serve as an OHA trustee.

OHA’s request for additional time for discovery must be
denied. A Rule 56(f) motion may only be granted where the moving -
party demonstrates by affidavit'éhat.the facts ékﬁected to be
discovered would preclude summary judgment. See Mackey v.
Pioneer Nat. Bank, 867 F.2d 520, 524 (Sth Cir. 1989). Summary
judgment in favor of Plaintiff would be precluded by a showing of
a genuine issue of material fact. See Federal Rule of Civil
Procedure 56.

OHA’'s argument that Plaintiff Conklin is not qualified to
serve as a trustee is based on the assertion that OHA trustees
owe a statutorily mandated fiduciary duty to the beneficiaries of
the trust administered by 6HA and that Plaintiff Conklin is |

incapable of upholding this duty. Based on public statements
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allegedly made by Plaintiff Conklin, OHA argues he is not willing
to fulfill the fiduciary obligations to the trust beneficiaries.

Whether Plaintiff Conklin is unwilling to fulfill the
fiduciary duties owed to trust beneficiaries is not a question
relevant to this Court’s inquiry. HRS § 13D-2 established the
qualifications for OHA trustees. The provision states in
relevant part: J

No person shall be eligible for election or appointment

to the [OHA] board [of trustees] unless the person is

Hawaiian and is: (1) qualified and registered to vote

under the provisions of section 13D-3, and (2) where

residency on a particular island is a requirement, a

resident on the island for which seat the person is

seeking election or appointment. No member of the

board shall hold or be a candidate for any other public

office under the state or county governments in

accordance with Article II, section 7 of the

Constitution of the State; nor shall a person be

eligible for election or appointment to the board if

that person is also a candidate for any other public

office under the state or county governments.

The legislature explicitly outlined the required
qualifications for seeking the office of trustee of OHA. The
qualifications do not reference the fiduciary obligations of a
trustee toward the trust.!® This Court cannot add additional

qualifications for state elected officials to be placed on the

ballot. It would be premature to question a candidate’s

12 OHA cites to HRS § 10-16(c) as evidence of the
fiduciary duty imposed on trustees of OHA. That section
provides: “In matters of misapplication of funds and resources in
breach of fiduciary duty, board members shall be subject to suit
brought by any beneficiary of the public trust entrusted upon the
office, either through the office of the attorney general or
through private council.”
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willingness to fulfill his obligations as a trustee and would
also raise considerable federalism concerns.

Additionally, OHA's assertion that Plaintiff Conklin is not
qualified because of his beliefs has serious First Amendment
implications. In Communist Party of Indiana v. Whitcomb, 414
U.S. 441 (1974), the Supreme Court held that the First Amendment
is violated by a state law mandating political parties file a
statement that they will not advocate the overthrow of the
government by force or violence. See id. at 450. The Court
explained that the concept of a loyalty oath is antithetical to
our expectation of unimpaired access to the ballot. In the
instant case, even if the Court were to conclude that the State
of Hawaii imposes additional qualifications not listed in HRS §
13D-2, barring a candidate from the ballot as a result of that

candidate’s public comments would strike a blow to one of our

system’s most fundamental principles -- the right to robust
public debate on matters of self-government. See id. (“([Tlhe

right to exercise the franchise in a free and unimpaired manner
is preservative of other basic civil and political rights.”)
(citing Reynolds v. Sims, 377 U.S. 533, 562 (1964)). The Court
need not address the extent to which OHA’s arguments touch upon
Plaintiff Conklin‘’s First Amendment rights, however, because OHA
has not demoﬂstrated that Conklin’s political beliefs disqualify

him as a candidate under state law.
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CONCLUSION

The State of Hawaii’s chosen means to effectuate its goal of
-bettering the conditions and restoring and maintaining the
culture of Hawaiians, while laudable, is in discord with the

&Eourteenth an%]Fifteenth Amendments to the United States
Constitution as well as the Voting Rights Act.!? As Justice
Scalia stated in his concurrence in Adarand, “[t]o pd&sue the
concept of racial entitlement--even fér the most admirable and
benign of purposes--is to reinforce and preserve for future
mischief the way of thinking that produced race slavery, race
privilege and race hatred.” 515 U.S. at 239 (Scalia, J.,
concurring) .

In accordance with the foregoing, it is HEREBY ORDERED that
Plaintiffs’ Cross Motion for Summary Judgment is GRANTED and
Defendants’ Motion for Summary Judgment is DENIED. The State is
ordered to permit otherwise qualified non-Hawaiians to run for
office and to serve, if elected, as trustees of the Office of

Hawaiian Affairs. Section 5 of Article XII of the State

13 The Office of Hawaiian Affairs has argued that, were
this Court to conclude that the State of Hawaii may not
constitutionally exclude non-Hawaiians from serving as OHA
trustees, the validity of OHA itself would be called into
question. This order, however, is limited to the specific
question put before the Court and goes no further. Whether OHA,
a state agency aimed at the betterment of Hawaiians as well as
the general public, 1s constitutional, is not a question before
this Court.
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Constitution and HRS § 13D-2, to the extent they require OHA
trustees be Hawaiian, violate theigqual Protection Clause of the
Fourteenth Amendment, thf}Fifteenth Amendment and the Voting
Rights Act. k

IT IS SO ORDERED.

DATED: Honolulu, Hawaii, September [4, 2000.

L8

ENEN GILLMOR
United States District Judge

Arakaki, et al. v. State of Hawaii, et al., Civil No. 00-00514
HG-BMK; Order Granting Plaintiffs’ Cross Motion for Summary
Judgment and Denying Defendants’ Motion for Summary Judgment
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on race rather than political designations. These are proper
judicial determinations that do not impinge upon the concerns

expressed in Baker.

V. Further Discovery in This Matter is Unnecessary

OHA has asked for additional time for discovery in the

matter, arguing that there is a genuine issue as to whether
Plaintiff Conklin is qualified to serve as a trustee of OHA. OHA
also argues that no relief be afforded Plaintiff Conklin because
he is not qualified to serve as an OHA trustee.

OHA’s request for additional time for discovery must be
denied. A Rule 56(f) motion may only be granted where the moving
party demonstrates by affidavit that the facts expected to be
discovered would preclude summary judgment. See Mackey v.
Pioneer Nat. Bank, 867 F.2d 520, 524 (9th Cir. 1989). Summary
judgment in favor of Plaintiffs would be precluded by a showing
of a genuine issue of material fact. See Federal Rule of Civil
Procedure 56.

OHA’s argument that Plaintiff Conklin is not qualified to
serve as a trustee is based on the assertion that OHA trustees
owe a statutorily mandated fiduciary duty to the beneficiaries of
the trust administered by OHA and that Plaintiff Conklin is
incapable of upholding this duty. Based on public statements
allegedly made by Plaintiff Conklin, OHA argues he is not willing

to fulfill the fiduciary obligations to the trust beneficiaries.
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Whether Plaintiff Conklin is unwilling to fulfill the
fiduciary duties owed to trust beneficiaries is not a question
relevant to this Court’s inquiry. HRS § 13D-2 established the

qualifications for OHA trustees. The provision states in

relevant part:

No person shall be eligible for election or appointment
to the [OHA] board [of trustees] unless the person is
Hawaiian and is: (1) qualified and registered to vote
under the provisions of section 13D-3, and (2) where
residency on a particular island is a requirement, a
resident on the island for which seat the person is
seeking election or appointment. No member of the
board shall hold or be a candidate for any other public
office under the state or county governments in
accordance with Article II, section 7 of the
Constitution of the State; nor shall a person be
eligible for election or appointment to the board if
that person is also a candidate for any other public
office under the state or county governments.

The legislature explicitly outlined the required
qualifications for seeking the office of trustee of OHA. The
qualifications do not reference the fiduciary obligations of a
trustee toward the trust.!® This Court cannot add additional
qualifications for state elected officials to be placed on the
ballot. It would be premature to question a candidate’s

willingness to fulfill his obligations as a trustee and would

10 OHA cites to HRS § 10-16(c) as evidence of the
fiduciary duty imposed on trustees of OHA. That section
provides: “In matters of misapplication of funds and resources in
breach of fiduciary duty, board members shall be subject to suit
brought by any beneficiary of the public trust entrusted upon the
office, either through the office of the attorney general or
through private council.”
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also raise considerable federalism concerns.
Additionally, OHA’s assertion that Plaintiff Conklin is not
qualified because of his beliefs has serious First Amendment
implications. In Communist Party of Indiana v. Whitcomb, 414
U.S. 441 (1974), the Supreme Court held that the First Amendment
is violated by a state law mandating political parties file a
statement that they will not advocate the overthrow of the
government by force or violence. See id. at 450. The Court
explained that the concept of a loyalty oath is antithetical to
our expectation of unimpaired access to the ballot. 1In the
instant case, even if the Court were to conclﬁde that the State
of Hawaii imposes additional gualifications not listed in HRS §
13D-2, barring a candidate from the ballot as a result of that
candidate’s public comments would strike a blow to one of our
system’s most fundamental principles -- the right to robust
public debate on matters of self-government. See id. (“[T]he
right to exercise the franchise in a free and unimpaired manner
is preservative of other basic civil and political rights.”)
(citing Reynolds v. Sims, 377 U.S. 533, 562 (1964)). The Court
need not address the extent to which OHA’s arguments touch upon
Plaintiff Conklin’s First Amendment rights, however, because OHA
has not demonstrated that Conklin’s political beliefs disqualify

him as a candidate under state law.
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CONCLUSION

The State of Hawaii’s chosen means to effectuate its goal of
bettering the conditions and restoring and maintaining the
culture of Hawaiians, while laudable, is in discord with the
Fifteenth Amendment to the United States Constitution and the
Voting Rights Act.!’ As Justice Scalia stated in his concurrence
in Adarand, "“[t]o pursue the concept of racial entitlement--even
for the most admirable and benign of purposes--is to reinforce
and preserve for future mischief the way of thinking that
produced race slavery, race privilege and race hatred.” 515 U.S.
at 239 (Scalia, J., concurring) .

The Court does not reach the merits of Plaintiffs’
Fourteenth Amendment claims. The candidacy issue is decided
under the Fifteenth Amendment and the Voting Rights Act.

Plaintiffs do not have standing to challenge the appointment
e ——

process.
—.—_—"_

In accordance with the foregoing, it is HEREBY ORDERED that
Plaintiffs’ Cross Motion for Summary Judgment is GRANTED IN PART

and DENIED IN PART and Defendants’ Motion for Summary Judgment is

= The Office of Hawaiian Affairs has argued that, were
this Court to conclude that the State of Hawaii may not
constitutionally exclude non-Hawaiians from serving as OHA
trustees, the validity of OHA itself would be called into
question. This order, however, is limited to the specific
question put before the Court and goes no further. Whether OHA,
a state agency aimed at the betterment of Hawaiians as well as
the general public, is constitutional, is not a question before
this Court.
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DENIED. The State is ordered to permit otherwise qualified non-
Hawaiians to run for office and to serve, if elected, as trustees
of the Office of Hawaiian Affairs. Section 5 of Article XII of
the State Constitution and HRS § 13D-2 violate the Fifteenth
Amendment and the Voting Rights Act, to the extent that they
require persons running for OHA trustee positions and serving, if

elected, to be Hawaiian.

IT IS SO ORDERED.

DATED: Honolulu, Hawaii, August 2%, 2003.

i

EREN GILLMOR
Uniked States District Judge

Arakaki, et al. v. State of Hawaii, et al., Civil No. 00-00514
HG-BMK; Second Amended Order Granting in Part and Denying in Part
Plaintiffs’ Cross Motion for Summary Judgment and Denying
Defendants’ Motion for Summary Judgment
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