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THE TRUSTEES OF THE OFFICE OF HAWAIIAN AFFAIRS'
PREHEARING BRIEF ON SECTION 5(f) TRUST ISSUES
I.

INTRODUCTION
The Trustees of the Office of Hawaiian Affairs

("OHA"), by and through their undersigned attorneys and
pursuant to Section II(A)(4) of the June 28, 1994 Minute Order
Number 1 herein,V hereby submit their Prehearing Brief

~/
OHA submits this brief without prejudice to or waiver
of its objections to Minute Order Number 1.
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regarding the Ceded Lands Trust issues raised by Haseko (Ewa),
Inc.'s Conservation District Use Application ("the Haseko
CDUA").

Specifically, this brief addresses the question set

forth in Section II(B)(3) of Minute Order Number 1:
Is Haseko's proposed use of the ceded lands that are
the subject of the CDUA a use that the State, through the
BLNR, may permit consistent with its obligations under
Section 5(f) of the Hawaii Admission Act, which provides,
in relevant part, that:
[ceded lands] shall be held by said State as
a public trust for the support of the public
schools and other public educational
institutions, for the betterment of the
conditions of native Hawaiians, • . . for
the development of farm and home ownership
on as widespread a basis as possible[,J for
the making of public improvements, and for
the provision of lands for public use.
Admission Act of March 18, 1959 § 5(f), Pub.L. No.
86-3, 73 Stat. 4.

~

For the reasons set forth herein,

OHA

respectfully submits that

Haseko's proposed use of the ceded lands that are the subject
of the COUA is not a use that the BLNR may permit consistent
with its fiduciary obligations under the Section 5(f) trust.
II.

THE CEDED LANDS TRUST

A.

Origins of the Trust

On August 12, 1898, the Republic' of Hawaii, under the
terms of the Joint Resolution of Annexation of July 7, 1898, 30
Stat. 750 (1898) ("the Joint Resolution"), ceded its
sovereignty to the United States.

Pursuant to the Joint

Resolution, the Republic of Hawaii also ceded to the United
States:
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the absolute fee and ownership of all
public, government, or Crown lands, public
buildings, or edifices, ports, harbors,
military equipment, and all other property
of every kind and description belonging to
the Government of the Hawaiian Islands.
The public, government, and Crown lands specified in the Joint
Resolution, together with lands subsequently acquired in
exchange therefor, are known as "ceded lands."

The submerged

lands that are the subject of the Haseko CDUA are among these
ceded lands.

~

Haw. Rev. Stat. § 171-2 (defining ceded lands

to include submerged lands); Bishop v. Hahiko, 35 Haw. 608,
641-9 (1940) (concluding that the submerged lands of the
Kingdom of Hawaii were among the lands ceded to the United
States at annexation by the Joint Resolution);

~ ~

M.

MacKenzie, Native Hawaiian Rights Handbook 201-3 (1991).
The United States' acquisition of the ceded lands was
not, however, unrestricted.

Instead, the Joint Resolution

specifically provided that:
the existing land laws of the United States
relative to public lands shall not apply to
such land in the Hawaiian Islands, but the
Congress of the United States shall enact
special laws for their management and
disposition: Provided, That all revenue from
or proceeds of the sale of the same, except
as regards such part thereof as may be used
or occupied for the civil, military, or
naval purposes of the United States, or may
be assigned for the use of the local
government, shall be used solely for the
benefit of the inhabitants of the Hawaiian
Islands for educational and other public
purposes.
Joint Resolution (emphasis added).
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On April 30, 1900, Congress enacted An Act to Provide
a Government for the Territory of Hawaii, 31 Stat. 141, which
is commonly known as the Organic Act.

The Organic Act

confirmed the transfer of the ceded lands to the United States
and stated that:
the public property ceded lands transferred
to the United States by the Republic of
Hawaii under the joint resolution of
annexation . . . shall be and remain in the
possession, use, and control of the
government of the Territory of Hawaii, and
shall be maintained, managed and cared for
by it, at its own expense, until otherwise
provided for by Congress, or taken for the
uses and purposes of the United States.
Organic Act, § 91.

The Organic Act also ·specifically provided

that:
[a]ll funds ar1s1ng from the sale or lease
or other disposal of public lands shall be
appropriated by the laws of the government
of the Territory of Hawaii and applied to
such uses and purposes for the benefit of
the inhabitants of the Territory of Hawaii
as are consistent with the [Joint
Resolution].
~,

§ 73(e).

Thus, while the Republic of Hawaii had ceded

legal title of the ceded lands to the United States, both the
Joint Resolution and the Organic Act recognized that these
lands were impressed with a special trust under the federal
government's trusteeship.

~

22 Ope Att'y Gen. 627 (1899);

22 Opp. Att'y Gen. 574 (1899);

~

generally MacKenzie, Natiye

Hawaiian Rights Handbook at 26-30 (1991) (discussing history of
the ceded lands trust); Comment, Hawaii's Ceded Lands, 3
U. Haw. L. Rev. 101, 115-23 (1981) (same).

This special trust
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is the root of the Section 5(f) trust under which the State
today holds title to ceded lands.
B.

The Admissions Act's Imposition of Trust
Responsibilities on the State of Hawaii

In 1959, the United States Congress enacted An Act to
Provide for the Admission of the State of Hawaii into the
Union, Pub. L. 86-3, 73 Stat. 4 (1959), ("the Admission Act .. ),
by which Hawaii became a state.

Pursuant to Section 5 of the

Admissions Act, the United States granted to the new state "the
United States' title to all the public lands and other public
property . . . title to which is held by the United States
immediately prior to [Hawaii's] admission into the Union."
Admissions Act § 5(b).

With certain exceptions,V those

public lands consisted of "the lands and properties that were
ceded to the United States by the Republic of Hawaii under the
[Joint Resolution], or that have been acquired in exchange for
lands or properties so ceded."

l..d....., § 5(g).

When the United States transferred legal title to the
ceded lands to the State of Hawaii, it imposed on the State an

AI
Pursuant to Sections 5(c) & (d) of the Admissions Act,
the United States retained title to ceded lands that had been
set aside under acts of Congress, Executive orders,
Presidential or gubernatorial proclamation, or that were
controlled by the United States under permit, license or
permission from the Territory of Hawaii and were set aside by
congressional act or Presidential order within five years of
the Admissions Act.
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express trust obligation with respect to those lands:
The lands granted to the State of Hawaii by
sUbsection (b) of this section and public
lands retained by the United States under
subsections (c) and (d) and later conveyed
to the State under subsection (e), together
with the proceeds from the sale or other
disposition of any such lands and the income
therefrom, shall be held b¥ said State as a
public trust for the support of the public
schools and other public educational
institutions, for the bettenDent of the
conditions of native Hawaiians, as defined
in the Hawaiian Homes Commission Act, 1920,
as amended, for the development of far,m and
home ownership on as widespread a basis as
possible for the making of public
improvements, and for the provision of lands
for public use. Such lands, proceeds, and
income shall be managed and disposed of for
one or more of the foregoing purposes in
such manner as the constitution and laws of
said State may provide, and their use for
any other object shall constitute a breach
of trust for wbich suit may be brought by
the United States. The schools and other
educational institutions supported, in whole
or in part out of such public trust shall
forever remain under the exclusive control
of said State; and no part of the proceeds
or income from the lands granted under this
Act shall be used for the support of any
sectarian or denominational school, college,
or university.
Admissions Act, § S(f) (emphasis added);

~ ~

S. Rep.

No. 80, 86th Congress, 1st Session (1959) (reporting that
"[t]he effect of SUbsection (f) is to create a trust of the
public lands granted to the State and of any proceeds derived
from them, the trust to be administered for" the purposes
enumerated in Section S(f»; Price v, State of Hawaii, 764 F.2d
623, 62S (9th Cir. 1985) (discussing the creation of the S(f)
trust).

In doing so, Congress unequivocally acted to continue
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the trust imposed by the Joint Resolution and the Organic Act.
~

(reporting that "[t]he use and benefits from the granted

lands will remain the same as they now are").
Since statehood, the Constitution of the State of
Hawaii has contained language acknowledging the state's trust
obligations with respect to these lands.

saa Haw. Const.

Art. XVI, § 7 ("Any trust provisions which the Congress shall
impose, upon the admission of this State, in respect to lands
patented to the State by the United States . . . shall be
complied with by appropriate legislation.");

~ ~

Trustees

of the Office of Hawaiian Affairs v. Yamasaki, 737 P.2d 446,
450 (1987) (discussing the history of the 5(f) trust).

In

1978, however, the state Constitution was amended to
specifically acknowledge the state's trust obligations under
Section 5(f):
The lands granted to the State of Hawaii by
Section 5(b) of the Admission Act and
pursuant to Article XVI, Section 7, of the
State Constitution, excluding therefrom
lands defined as "available lands" by
Section 203 of the Hawaiian Homes Commission
Act, 1920, as amended, shall be held by the
State as a public trust for native Hawaiians
and the general public.
Hawaii Const., Art. XII, § 4 (emphasis added);

~ ~ ~

Defense Fund y. Paty, 73 Haw. 578, 837 P.2d 1247, 1263
(1992) .• 11

Article XVI, Section 7 of the Constitution was

~/
The 1978 Constitutional Convention also amended the
Constitution to establish OHA, and empowered the OHA Trustees
to "manage and administer . . . all income and proceeds from
that pro rata portion of the trust referred to in section 4 of
this article for native Hawaiians." ~ Haw. Const. Art. XII,
§§ 5 & 6.
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also amended to expressly provide that legislation implementing
the trust provisions of Section 5(f) "shall not diminish or
limit the rights of native Hawaiians under Section 4 of
Article XII" of the Constitution. Y

~/
Statutes implementing the State's obligations under
Section 5(f) include Hawaii Revised Statutes Chapter 10 and
Section 171-18 which provides:

Public land trust. All funds derived from the
sale or lease or other disposition of public
lands shall be appropriated by the laws of the
State; provided that all proceeds and income from
the sale, lease, or other disposition of lands
ceded to the United States by the Republic of
Hawaii under the joint resolution of annexation,
approved July 7, 1898 (30 Stat. 750), or acquired
in exchange for lands so ceded, and returned to
the State of Hawaii by virtue of section 5(b) of
the Act of March 18, 1959 (73 Stat. 6), and all
proceeds and income from the sale, lease or other
disposition of lands retained by the united
States under sections 5(c) and 5(d) of the Act
and later conveyed to the State under section
5(e) shall be held as a public trust for the
support of the public schools and other public
educational institutions, for the betterment of
the conditions of native Hawaiians as defined in
the Hawaiian Homes Commission Act, 1920, as
amended, for the development of farm and home
ownership on as widespread a basis as possible,
for the making of public improvements, and for
the provision of lands for public use.

Haw. Rev. Stat. § 171-18.
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C.

The State's Fiduciary Obligations Under
the Ceded Lands Trust

Since 1787, the United States has granted lands to
newly admitted states in trust for designated uses and
beneficiaries.

~

Papasan v. Allain, 478 U.S. 265, 268-70

(1986) (discussing history of federal land trust grants);
Lassen v. Arizona ex rel. Ariz. Hwy. Dep't, 385 U.S. 458, 460
(1967) (noting, for example, that between 1803 and 1962 the
United States granted approximately 78,000,000 acres of land to
various new states for the support of schools).

As the Supreme

Court of Washington has observed:
Every court that has considered the issue
has concluded that· these are real,
enforceable trusts that impose upon the
state the same fiduciary duties applicable
to private trustees.
county of Skamania y. Washington, 102 Wash.2d 127, 685 P.2d
576, 580 (1984).
When it enacted Section 5(f), the United States
Congress intentionally:
create[d] a trust of the public lands
granted to the State [of Hawaii] and of any
proceeds derived from them, the trust to be
administered for the support of educational
institutions, the welfare of native
Hawaiians, the development of farm and home
ownership, public improvements, and the
provision of land for public use.
S. Rep. No. 80, 86th Congress, 1st Session (1959).

While

Section 5(f) is distinct from the mainland public land trusts,
it parallels them in important ways.

~ ~

(reporting that

.. the language [in Section 5(f)] employed with respect to
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educational institutions supported . . . from this land grant
is the same as that used in earlier acts for the admission of
States to the Union.").

Moreover, the Hawaii Supreme Court has

recognized that, like its mainland counterparts, the State, in
administering the ceded land trust, is held to "the same strict
standards applicable to private trustees."

Pele Defense Fund

v, Paty, 73 Haw. 578, 837 P.2d 1247, 1263 n.18 (1992) (holding
that "the State owes th[e] same high standard to the
beneficiaries of the ceded lands trust" as it owes to the
beneficiaries of the Hawaiian Homes trust).

The extensive case

law regarding the "school lands" and similar public lands
trusts may, therefore, inform and illuminate the scope and
application of Section 5(f).
As discussed above, Section 5(f) provides that the
State shall hold ceded lands conveyed to it in trust for five
specific purposes:
the support of the public schools and other
public educational institutions;
the betterment of the conditions of native
Hawaiians;
the development of farm and home ownership
on as widespread a basis as possible;
the making of public improvements; and
the provision of lands for public use.
~

Admissions Act, § 5(f).

It is well-established that where

federal legislation establishing a public land trust contains a
specific enumeration of the purposes for which the lands are
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granted, "the enumeration is necessarily exclusive of any other
purpose."

~

Lassen v. Arizona ex reI. Ariz. Hwy. Dep't, 385

U.S. 458, 467 (1967); State v. Univ. of Alaska, 624 P.2d 807,
813 (Alaska 1981) (holding that where the state used lands as a
park notwithstanding fact that those lands were granted to it
in trust solely "for the support of higher education," the
state violated its fiduciary obligations).
Moreover, the state cannot, in accordance with its
fiduciary obligations, permit a use of trust lands that only
incidentally satisfies an enumerated trust purpose.

~

County

of Skamania y. Washington, 102 Wash.2d 127, 685 P.2d 576, 580
(1984) •

For example, in Skamania the State of Washington, .in

response to plummeting lumber prices, enacted the Forest
Products Industry Recovery Act pursuant to which purchasers of
timber grown on lands held by the state in trust could modify,
extend, or default on their contracts to purchase timber.

This

Act, however, substantially reduced the proceeds from timber
sales that went to the designated beneficiaries of the State's
timber lands trust.

~

Skamania, 685 P.2d at 581-2.

The

Supreme Court of Washington thus held that the enactment of
this Act constituted a breach of the State's fiduciary
obligations:
the Act released over $90 million in
contract rights . . . and the state received
very little in return. . . . We think the
Act falls far short of the state's
constitutionally imposed duty to seek "full
value" for trust assets. The conclusion is
inescapable that the primary purpose and
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effect of this legislation was to benefit
the timber industry and the state economy in
general, at the expense of the trust
beneficiaries. This divided loyalty
constitutes a breach of trust.
~

at 582;

~

AlaQ Oklahoma Education Assoc. v. Nigh, 642

P.2d 230, 236 (1982) (state violated its fiduciary obligations
under school lands trust where trust assets were primarily used
to subsidize farming and ranching, notwithstanding the fact
that farming and ranching operations produced some income for
the trust beneficiaries).
Accordingly, where the primary purposes of the trust
lands will nQt be satisfied by the proposed use, but instead
only incidentally advanced, permitting that use constitutes a
clear breach of trust.
III. BLNR CANNOT APPROVE HASEKO'S PROPOSED USE OF

THESE CEDED LANDS WITHOUT VIOLATING ITS
FIDUCIARY OBLIGATIONS UNDER THE SECTION S(f)
TRUST
Based on the foregoing, the State, acting through the
BLNR, has a strict fiduciary obligation to ensure that ceded
lands are used only for purposes specifically authorized under
Section 5(f) of the Admissions Act.
P.2d at 1263 n.18.

~

Pele Defense Fund, 837

Specifically, the State may not, consistent

with its fiduciary obligation, permit ceded lands to be used
primarily for a purpose that is not one of the very discreet
purposes to which the Admission Act directs that this land may
be used.
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By its CDUA, however, Haseko proposes to use the ceded
lands at issue to dredge and maintain an entrance channel for a
private, commercial marina.

OHA understands that the marina

facilities themselves will include a significant number of
berths that are not available to the public, as well as private
club facilities not available to the public. V More
importantly, for this analysis, the marina adjoins, and will
significantly enhance the economic val,ue of, a private
residential community which Haseko is also developing in Ewa.
If Haseko's CDUA is granted, this enhanced economic value will
be realized by Haseko only -- not by the State, nor by any of
the beneficiaries of Section 5(f).

The marina itself, as an

economic unit, will generate revenues which will go to Haseko
alone -- not to the State, nor to any of the beneficiaries of
Section 5(f).
Clearly, then, the primary purpose of this proposed
marina is direct economic benefit to Haseko.
Accordingly, Haseko's proposed use, which is
indisputably primarily for the commercial gain of a private
real estate developer, is patently outside the scope of the
specifically enumerated purposes permitted under

~I
OHA will supplement its memorandum on these and other
relevant facts upon its counsel having had an adequate
opportunity to review Haseko's documents.
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Section 5(f).Y
of ceded lands

~ Admission Act, § 5(f) (permitting use
~

for the support of educational

institutions, the welfare of native Hawaiians, the development
of farm and home ownership, public improvements, and the
provision of land for public use).
OHA anticipates that in an effort to rebut this

conclusion, Haseko may claim that its proposed marina can be
made to fit the "public use" provision of Section 5(f) because,
according to it, some of the berthing spaces in Ewa Marina will
be "offered" to the public and other boating and
boating-support facilities and services will be "available" to
the public. V The existence of incidental public benefits
to be derived from the marina, however, does not negate, in any

~/
Haseko may argue that its proposed use of the trust
lands at issue is a "public use" within the meaning of
Section 5(f) because the development of its marina will
generate employment and tax revenues or otherwise stimulate the
economy. Such an interpretation of Section 5(f) would,
however, expand the "public use" language contained therein to
the point where the other four Section 5(f) uses would be
totally subsumed in clear violation of the principle that "a
statute ought to construed to avoid making any word
superfluous." ~ Yamaguchi v. State Farm Mut. Auto. Ins. Co.,
706 F.2d 940, 947 (9th eire 1983); ~ ~ Skamania, 685 P.2d
at 582 (finding that act which permitted a use of land trust
assets that primarily benefitted a particular industry and the
state economy in general instead of the trust beneficiary
constituted a breach of trust, and observing that every case
that has considered similar issues has held that the state as
trustee may not use trust assets to pursue other state goals,
no matter how worthwhile or desirable).

II
OHA reserves the right to identify and call witnesses,
including representatives of Haseko, and to submit exhibits to
rebut any such arguments.
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way, the overall primary purpose of the marina, which is the
enhancement of Haseko's planned, private residential community
and direct economic benefit to Haseko.

Under the authorities

cited above, BLNR cannot, consistent with its trust obligations
under Section 5(£), permit ceded lands to be used for that
primary purpose, nor may it cite incidental "public" aspects of
the Ewa Marina as justification for approving Haseko's CDUA.
For the foregoing reasons, OHA submits that Haseko's
proposed use of the ceded lands that are the subject of the
CDUA is not a use that the state, through the BLNR, may permit
consistent with its obligations under Section 5(f) of the
Hawaii Admission Act.!/

Haseko's CDUA must therefore be

8/
Pursuant to Article XVI, Section 7 of the State
Constitution, the State has enacted Hawaii Revised Statutes
Section 171-18. That statute provides that "[a]ll funds
derived from the sale or lease or other disposition of [ceded
lands] . . . shall be held in trust" for the purposes
enumerated in Section 5(£). The State has also enacted 1990
Act 304, which amends Hawaii Revised Statutes Chapter 10 to,
among other things, clarify that " [t]wenty percent of all
revenue from the public land trus·t shall be expended by [OHA]
for the betterment of the conditions of native Hawaiians," and
that "revenue" as used therein means "all proceeds, fees,
charges, rents, or other income, or any portion thereof,
Qerived from any sale, lease, license, permit, or other similar
proprietary disposition, permitted use, or activity, that is
situated upon and results from the actual use of lands
comprising the public trust." ~ Haw. Rev. Stat. § § 10-2 &
-13.5. While Haseko's proposed use of the ceded lands at issue
is not among the purposes permitted under Section 5(f), under
the foregoing authority BLNR could arguably sell or lease to
Haseko the right to construct and maintain an entrance channel
across those ceded lands in exchange for payment of the full
market value of those rights. ~ Pele Defense Fund, 837 P.2d
at 1263 n.18; Midkiff v. Kobayashi, 54 Haw. 299, 507 P.2d 724,
742-3 (1973).
BLNR could do so, however, only so long as such
a use would not unduly impact on Hawaiian and public rights,
meets all other standards applicable to the approval of such a
use, and would not diminish or limit the benefits of native
Hawaiians under Section 4 of Article XII of the state
Constitution.
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rejected.

DATED:

Honolulu, Hawaii,

.AgtN<Uf 5, 119V

i~~

_____

~NICHOLSON

~ ..........

RICHARD KIEFER
Attorneys for the Trustees of
the Office of Hawaiian Affairs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this date a true and correct
copy of the foregoing was duly served upon the following
parties by hand-delivery, addressed as follows:
LINNEL NISHIOKA, ESQ.
Deputy Attorney General
Kekuanaota Building
465 South King Street, Room 300
Honolulu, Hawaii 96813
Attorney for STATE OF HANAI!
CATHY TILTON, OCEA
Dept. of Land and Natural Resources
Kalanimoku Building
1151 Punchbowl Street
Honolulu, Hawaii 96813
CARL C. CHRISTENSEN, ESQ.
Native Hawaiian Legal Corp.
1164 Bishop Street, Suite 1205
Honolulu, Hawaii
96813
Attorney for
SAVE EWA BEACH OHANA
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YVONNE IZU, ESQ.
Oshima, Chun, Fang & Chung
841 Bishop Street, Suite 400
Honolulu, Hawaii 96813
Attorney for
HASEKO (EWA), INC.

I HEREBY FURTHER CERTIFY that on this date a true and
correct copy of the foregoing was duly served upon the
following parties by depositing same in the united States mail,
postage prepaid, addressed as follows:
ANNA MARIE N. KAHUNAHANA-CASTRO-HOWELL
91-946 Komana Street
Ewa Beach, Hawaii 96706
JEFF ALEXANDER
91-092 Parish Drive
Ewa Beach, Hawaii 96706
DATED:

Honolulu, Hawaii,

~7"'-4..?f 5" I{'IV

SHE
L. NICHOLSON
RICHARD KIEFER
Attorneys for the Trustees of the
Office of Hawaiian Affairs
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