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Dedication

This thesis is dedicated to the native Hawaiian people and to the beloved islands they call home:

May you find the justice, peace and determination you seek.
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Abstract

Why should the State of Hawai’i implement substantive legal rights for nature and be the
first state in the Nation to do so? The State of Hawai’i is uniquely and advantageously positioned
to implement legal rights for nature for a multitude of reasons that include, the ecocentric culture
of its indigenous native Hawaiian people, its popular natural spaces beloved by residents and
visitors alike, and a stable democratic party supermajority in the State, among other key reasons.
In doing so, Hawai’i can purposefully model, inspire and motivate other nations and American
states to move in a similar direction. Because of its unique historical, environmental, political
and legal background, Hawai’i‘s state constitution arguably allows for the enactment of rights of
nature legislation today, even though many may not realize this or have yet to seriously consider
it. Hawai’i has in the past been first or among the first of states to establish meaningful and
progressive environmental initiatives and rights and leads the Nation with its many progressive
environmental policies and goals. In this thesis, I argue Hawai’i should be first to enact rights of
nature laws because in doing so it would bring a myriad of benefits to the state, ranging from
long sought after strides in native Hawaiian self-determination, substantial aid to native
ecological and environment protection efforts and sizable support for the State in achieving its

admirable environmental and climate-related goals, of which it is currently struggling to meet.
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Part 1 — Moving the World

... “Give me a place to stand,” said Archimedes, “and I will move the world.”...

Robert F. Kennedy’s 1966 Day of Affirmation Address



Chapter 1

Introduction

How can the State of Hawai’1 implement substantive legal rights for nature and why
should it be the first state in the Nation to do so? The State of Hawai’1 is uniquely and
advantageously positioned to implement legal rights for nature for a multitude of reasons that
include, the ecocentric land culture of its indigenous peoples and history, its popular natural
spaces beloved by residents and visitors alike, and a stable democratic supermajority among the
elected offices of the State. In doing so, Hawai’i can purposefully model, inspire and motivate
likeminded American states and eventually the whole nation, to move in a similar direction.

Over the last hundred years, humanity’s celebrated dependence on fossil fuels has
merged with a profoundly pervasive social doctrine that deems the exploitation of natural
ecosystems morally acceptable and ethically permissible. This has been necessary and perhaps
essential, many may argue, for the degree of material prosperity that the common person often
takes for granted today, and that the emperors and queens of our history would marvel with envy
at the knowledge of. This merger however, has firmly placed all life on earth on a most perilous
course and today, confronts humanity with a truly existential dilemma: on one hand is the
approach of ‘business-as-usual’ status quo politics that works to maintain the established way of
things—providing for the ease of material comforts, safety and security all while welcoming
unpredictable and chaotic environmental consequences. And on the other hand is a commitment
to the institution of purposefully disruptive legal reforms that work to ensure, to the extent that it

is possible, sustainable human cohabitation with the natural world. Either way, this dilemma is a



question that requires a sense of adaptability, will, and imagination to answer, but ultimately also
poses a deeply ethical question that demands honest and thorough contemplation on the physical
limits and natural constraints of human liberty.

This thesis argues for the necessity of the rights of nature, a relatively new and up and
coming discourse that offers a holistic legal solution for the most pressing environmental
challenges of our time. The rights of nature doctrine advocates for the establishment of statutory
or constitutional legal rights for natural ecosystems to exist, flourish and evolve, for their very
own sake. Moreover, rights of nature doctrine provides nature with legal standing, when nature
has only historically derived rights from its legal status as private property. In other words,
nature or a natural entity’s right to sue in court has only been allowable through its property
owner’s discretion when harm or injury is found. When a “public’ forest or lake is harmed, more
often than not legal systems do not recognize nature’s injury as unlawful, but instead, recognizes
illegality only in relation to the property rights of the owner or owners. Many have found this to
be concurrently the basis and major limitation of contemporary environmental law, which is a
field that has been labeled by many rights of nature scholars and critics as “a [mere] subset of
property law”.! Rights of nature doctrine works to shift the paradigm of legal thinking to provide
legal standing to nature, to give it life and visibility in the law, where it is otherwise considered
dead outside conventional notions of property rights and the increasingly appreciated, but seldom
found human right to a clean and healthful environment.

It is clear that on the federal level, America's partisan division and the Supreme Court’s

conservative supermajority, in its most present form, offers no real hope for the realization for

1 Fitz-Henry, Erin. “Challenging Corporate ‘Personhood’: Energy Companies and the ‘Rights’ of
Non-Humans.” PoLAR: Political and Legal Anthropology Review 41, no. S1 (September 2018):
85-102.



nationally recognized rights for nature any time soon. The potentiality for the rights of nature
movement in America therefore lies within the local and municipal levels of governance, where
it has already taken root, and with the individual states. In this thesis, I direct my attention to the
State of Hawai’i; the state in the Nation where I believe the implementation of legal rights for
nature is most compelling and conceivable.

This thesis argues that the State of Hawai’i should implement substantive rights of nature
legislation because it is uniquely situated to do so, due largely to political, indigenous and pre-
existing constitutional advantages, and thus is also best suited to model and lead by example,
these novel rights for the rest of the United States. Before I can proceed with this argument in

full however, I must first provide some background.

On the Current State of Things

We find ourselves at a crossroads of dire imagination and denial. Where dreams of
alternate futures desperately attempt to captivate and coerce, but quite predictably fail to
motivate meaningful action or sizeable reformation. The environmentalist’s cause is not a niche
and specialized area of focus but the most sweeping of humanitarian concerns, aiming to
preserve and harmonize humanity with a delicate and astounding Earth and its natural systems,
of which human beings are apart and intrinsically reliant upon. Yet, a great majority of
governments in the world only continue to fail to orchestrate policy in the all-encompassing
manner that is required, despite increasing tones of desperation and the ongoing systemic
obliteration of once-thriving ecosystems. Legal rights for nature is a holistic solution that

incorporates and legitimizes concerns of environmental health into the very structural core of



contemporary society: the law. In doing so, rights for nature provides glimmering hope for a
more sustainable future, amid shrouding clouds of dismal doubt and existential gloom.

The rights of nature doctrine considers the establishment of enforceable legal rights for
nature and its ecosystems and has grown in popularity globally for several distinct reasons. First,
and most plainly, is climate change. Rights for nature has become attractive in large part as a
reaction to the perceived environmental ramifications of global economic development—a
framework that champions the rights of profit-dependent corporations and their consequent
contributions to planetary climate change. Here, rights of nature proponents view the doctrine as
a way to supply balance in the environment amid unchecked economic growth, excessive
consumerism, toxic pollution, rampant deforestation and planet-warming carbon emissions. This
is likely to be a significant driver in the growing popularity of legal rights for nature, especially
in more recent and future decades. But with closer examination it is not exactly clear that rights
of nature would sufficiently mitigate planetary climate change. While legal rights for nature can
serve to sustain the ecosystems that work tirelessly and effortlessly to maintain the earth’s
delicate ecological balance, it would have a limited direct effect on reducing the greenhouse gas
emissions that spew and flow egregiously from the world’s innumerable carbon-powered cars,
ships, power plants, factories and cities. Nonetheless, concerned citizens and environmentalist of
the world are likely to see value in the rights of nature doctrine despite its imperfect and indirect
ability to resolve the mounting climate crisis, arguing for the necessity of a multi-layered and ‘all
hands on deck’ approach to combating climate change.

Secondly, and perhaps the most significant driver of growing rights for nature action and
advocacy in the United States, are the human-created environmental disasters that harm and

threaten the health and well being of specific communities. An example of this is the community



of Tamaqua in Pennsylvania that established rights for nature for the township in 2006 in
reaction to the threat of illness and harm to resident health from the dumping of toxic sewage on
their lands. Another example is the toxic Lake Erie blue green algae bloom that was caused by
the overloading of agricultural fertilizers and human and livestock waste into the lake, which
poisoned the lake and the local drinking water system in 2014.? In 2019, the affected City of
Toledo established a Bill of Rights for Lake Erie to protect the lake from future blooms and toxic
contaminations that was stuck down a year later by a federal judge. In both of these cases,
communities and residents directly sought to establish legal rights for nature in their
communities in response to local environmental issues. Across the United States and around the
world, impacted communities are bringing rights of nature initiatives to fruition to combat
preventable localized environmental crises. While higher legal authorities often overturn many of
these claims, particularly in the United States, they represent the most prevalent and practical use
of the rights of nature doctrine today.

The third reason has to do with the expanding societal awareness of a certain moral-
ethical position, grounded by environmentalists, outdoor enthusiasts and philosophers; a belief in
the inherent value and dignity of life and all living things. Vitalized by a clear love, respect and
connection with nature, these rights of nature proponents see legal rights as an obvious and
rational next step forward toward the actualization of a more sustainable, harmonious and
righteous world. This belief is what might separate the conventional farmer from the organic one,
or the unconcerned carnivore from the meticulously vegan consumer and perhaps even a

frivolous fur-wearing litterer from a steadfast volunteer conservationist. It is important to note

? Tanber, George. "Toxin leaves 500,000 in northwest Ohio without drinking water". Reuters.
August 2, 2014. https://www.reuters.com/article/idUSKBNOG307R/



that even without the devastating effects of climate change and specific environmental crises,
these folks would most likely remain supportive of and interested in the legal rights of nature
doctrine.

Lastly, rights of nature has also grown in popularity with the rise and successes of
modern indigenous peoples movements, which has been born by a growing awareness around the
historical injustices of colonialism and the continuing encroachment of indigenous peoples rights
and livelihoods. In some cases, rights for nature have arisen naturally with the legal recognition
of indigenous worldviews, beliefs and ancestral traditions and, in other cases, from the need to
protect culturally significant sites or lands. It is worth noting that these proponents may overlap
with the third group as part of a broader and expanding moral-ethical understanding; that all life,
including the intrinsic rights of historically marginalized indigenous groups, are worthy of
dignity and self-determination. It may also be important to note that the rise and recognition of
rights of nature originating from indigenous worldviews is simultaneously independent from
those that are working to address climate change, but are also interconnected by the indigenous

advocates that are impacted by the consequences of climate change.

Looking Ahead

This multifaceted interest base from numerous and distinct interests groups allude to a
universality of the rights of nature doctrine that, if properly enacted and adequately enforced,
hint to a potential coming of an enlightenment of modern law and human civilization. This idea
will be expanded upon in the coming chapters, which will be separated into two parts moving

forward.



Part 1 will present the right of nature doctrine in theory, story and practice around the
world with considerable emphasis on the United States: Chapter 2 will discuss the rights of
nature doctrine in greater detail, presenting its academic origins and the foundational tenet of its
philosophy: ecocentrism. Chapter 3 will follow the rights of nature movement around the world,
starting with the 2008 Constitution of Ecuador through to the present day. Chapter 4 is dedicated
specifically to rights of nature in the United States, which will serve as a foundation for the
second part of this paper. Chapter 4 examines the rights of nature movement that has spread
through dozens of municipalities across the United States and explores the history and more than
two century-long case precedent of constitutional corporate rights and personhood.

Part 2 shifts attention to the State to Hawai’i, the primary subject and focus of this paper,
to ultimately envision the propagation and actualization of the rights of nature doctrine in the
State. Chapter 5 provides a history of the Hawaiian Archipelago, which will include a history of
the indigenous Native Hawaiian people, prominent events of Hawai’i’s history since statehood,
and an environmental survey to showcase the unique, diverse and invaluable rarity of the native
ecosystems in Hawai’i. This survey will also include the threats to nature in Hawai’i, which
include invasive species, continuing development, tourism and recent localized environmental
issues. Chapter 6 will deliver the main crux of this thesis, which seeks to demonstrate the
plausibility of implementing rights of nature in the State. This will include arguments for state
constitutional rights for nature but also presents a novel legal and constitutionally viable
rationale and for statutory nature rights laws. This chapter will further convey rights of nature in
Hawai’i as an expansion and recognition of indigenous rights for the Native Hawaiian people as
well as non-native residents and visitors. Chapter 7 will offer my experience at the Hawai’i State

Senate during the 2023 session in narrative form to provide a grounded-perspective on the inner-



workings of environmental lawmaking at the Hawai’i State Legislature. Specifically, I will draw
on my experience of drafting and following SB635 through the legislative process, a proposed
state constitutional amendment and rights of nature bill, which initially passed through the
Senate Agriculture and Environment Committee but died when it was denied consideration by its
subsequent standing committee. The purpose of this chapter is to illustrate the supporting
rationale and uncertainties surrounding this particular bill and those similar to it, in order to
ascertain what may be required for this bill or bills like it to later become state law. The final
chapter will serve as a conclusion for this thesis and provide a thorough analysis of the likely

obstacles and pitfalls for the rights of nature movement in the State of Hawai’i.



Chapter 2

The Rights of Nature Doctrine

In this first part, I will predominantly present a survey of the literature reviewed in
preparation for this thesis. This will serve to provide a comprehensive background of rights of
nature theory as well as its practical discourse. I will proceed with two distinct and rather large
groupings: The Rights of Nature Doctrine (Chapters 2 and 3) and Corporate Rights and Legal
Personhood in the United States (Chapter 4), which will encompass the chapters of this first part.
These two groups will work to provide the necessary background to inform the main argument of
this thesis, which will principally occupy part 2 of this paper. I have found that the two groups
are equally vital for the development of this thesis since, in the United States; the two are
essentially two sides of the same coin. To put it another way, the rights for nature movement in
the U.S. represents a significant challenge to the current legal system that has historically and
exorbitantly prioritized the rights of the American corporation over all others, including citizens.
This is captured well in Fitz-Henry’s 2018 article, “Challenging Corporate ‘Personhood’: Energy
Companies and the ‘Rights’ of Non-Humans”, where she observes that

The ‘rights of nature’ in the United States are unique in that they are framed explicitly by

way of juxtaposition with the rights of corporations in order to perform a kind of moral
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political double labor—simultaneously extending ecological rights and undermining

corporate constitutional rights.’

To date, there is just one other academic article or literature piece pertaining to the rights
of nature doctrine or its implications specifically to the State of Hawai’i.* However, I believe this
thesis to be the first comprehensive contribution in this area. The vast majority of published
rights of nature literature principally investigates and studies retroactively the successes of the
rights of nature movement globally. “Success” here being when nature in general or specific
natural entities win legal standing in the courts and rights to exist, flourish and evolve by
statutory law, court ruling or constitutional law. Hawai’i has not often been studied simply
because, of the more than sixty rights of nature ordinances chartered into municipalities across
the United States, none of them are located in Hawai’i. In the this chapter and in the following
one, I will review and dissect the prominent ideas and philosophies of the rights of nature
discourse (Chapter 2) as well as the rights of nature successes around the globe (Chapter 3), and
provide a review of the literature throughout to provide ample background on the rights of nature

doctrine as it stands today.

1972: The Igniting Flint — Should Trees Have Standing?
Rights for nature doctrine traces its roots to the American environmentalist movement of
the 1950s, 1960s and early 1970s that was born by writers like Rachel Carson (Silent Spring) and

Aldo Leopold (4 Sand County Almanac) who brought to light a common concern for what they

3 Fitz-Henry, Erin. “Challenging Corporate ‘Personhood’: Energy Companies and the ‘Rights’ of
Non-Humans.” PoLAR: Political and Legal Anthropology Review 41, no. S1 (September 2018):
85-102.

* Uwaine, Karli. “Rights of Nature in Hawai‘i: Preserving the Relationship Between Natural
Resources and Cultural Significance.” Environmental Law 53, no. 2 (2023): 239-71.
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observed to be ailing environmental conditions during the American Post-World War 11
economic boom. This national environmentalist movement would ultimately culminate with
several major achievements in federal policy with landmark legislation like the Clean Air Act in
1963, the Endangered Species Act in 1973 and the establishment of the Environmental
Protection Agency in 1970. This proliferation of environmentalist concern and policymaking led
many academics and legal scholars to embrace the emerging field of environmental law and
inspired others to consider alternate socio-environmental possibilities. Among these scholars was
law professor Christopher Stone, who is credited with having launched the modern rights for
nature movement by asking the simple question, “Should Trees Have Standing?” which was also
the title of his famous 1972 article that would later become a book. Professor Stone first used the
notion of rights for nature to recapture the fading attention of his law students towards the end of
his introductory class on property rights:
“So,” I wondered aloud, reading their glazing skepticisms, “What would a radically
different law-driven consciousness look like? ... One in which Nature had rights,” I
supplied my own answer. “Yes, rivers, lakes, ...trees ... animals ...how would such a
posture in law affect a community’s view of itself?” This little thought experiment was
greeted, quite sincerely, with uproar. At the end of the hour, none too soon, I stepped out
into the hall and asked myself, “What did you just say in there? How could a tree have
‘rights’?” I had no idea.’
Stone would soon thereafter look deeper into the questions he so haphazardly posed to his

wearied students and, upon inquiring, he would discover a federal case entitled Sierra Club v.

> Stone, Christopher D., Should Trees Have Standing?: Law, Morality, and the Environment
(New York, NY: Oxford University Press, 2010).
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Hickel, (1ater known as the Supreme Court case Sierra Club v. Morton) which was recently heard
by the Ninth Circuit Federal Court of Appeals. The case involved the U.S. Forest Service, who
had granted Walt Disney Enterprises, Inc. permission to develop a project in the Sierra Nevada
Mountains in California in wilderness known as Mineral King Valley. The Sierra Club Legal
Defense Fund, a prominent environmentalist non-profit legal organization, brought suit for
injunction, asserting that the $35 million dollar project would adversely affect the area’s
aesthetic and ecological balance.’ The Ninth Circuit Appellate Court ruled to reverse the lower
court’s decision, asserting that the Sierra Club had no “standing” to bring the question to the
courts, reasoning that
The right to sue does not inure to one who does not posses it, simply because there is no
one else willing and able to assert it.’
Stone reasoned that while the injury claim to the Sierra Club was difficult to rationalize, injury to
Mineral King Valley was clearly apparent, but the valley was unable sue on its own behalf.
Contemplating this, Stone asked
If standing were the barrier, why not designate Mineral King, the wilderness area, as the
plaintiff ‘adversely affected,” and let the Sierra Club be characterized as the attorney or
guardian for the area, and get on with the merits... Why not come right out and say—and
try to deal with—that?®
As Stone grew more familiar with the case, he quickly learned that the Sierra Club’s appeal was
docketed by the U.S. Supreme Court for review under the name Sierra Club v. Morton and was

to be heard in the coming months. Professor Stone quickly got to work to produce an article for

% Stone, Christopher D., Should Trees Have Standing?: Law, Morality, and the Environment
(New York, NY: Oxford University Press, 2010).

"1d.

*1d.
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the Southern California Law Review so that lawyers on the Supreme Court case could work his
novel ideas into their arguments and briefs and thus be considered by the Justices before they
came to their decision. Stone was able to publish his article in time, but his arguments failed to
sway a majority of the Justices, which atypically numbered seven that year, and thus the fate of
the case.

The Court upheld the Ninth Circuit ruling with a 4-3 vote requiring that “the party
seeking review be himself among the injured”.” In other words, the Court was unwilling to
consider potential damage to Mineral King Valley as unlawful because Sierra Club failed to
prove that it itself would be harmed by the Disney development. The decision clarified explicitly
that nature, or a natural entity like Mineral King Valley, is ineligible for legal standing or
protection from the law to exist for its very own sake. Instead, only an established rights-bearing
citizen or legal entity with standing and clear proof of harm could legally halt the project and
protect Mineral King Valley.

However, not all was lost in Stone’s effort, and a sliver of hope remained by the case’s
end. Of the seven on the bench, Justice William O. Douglas was particularly receptive to Stone’s
notion of legal standing for nature and warmly endorsed his idea in his dissenting opinion,

The critical question of ‘standing” would be simplified and also put neatly in focus if we

... allowed environmental issues to be litigated ... in the name of the inanimate object

about to be despoiled, defaced, or invaded ... Contemporary public concern for

protecting nature’s ecological equilibrium should lead to the conferral of standing upon

1d.
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environmental objects to sue for their own preservation...This suit would therefore be

more properly labeled as Mineral King v. Morton. "
Further, by the time Sierra Club v. Morton would reach the highest court of the land, a coalition
of environmental advocacy groups became well informed of Disney’s plans for development in
the valley and led a public upheaval against them that would force Disney to reluctantly cancel
the project.!’ Thus, although Sierra Club lost their case, Mineral King Valley was never
developed. Instead, it was later absorbed into the neighboring Sequoia National Park through
federal legislation, which was signed in to law by President Jimmy Carter in 1978."2

Justice Douglas’ embrace of Professor Stone’s writings brought national media attention
the notion of rights for nature and gave birth to a discourse that has since been firmly rooted in
academic and legal circles. More than fifty years later, Stone’s inquiry continues to peak the
interest of many, including non-law students and seasoned practicing attorneys alike, but has had
an overall negligible impact in U.S. courts and has failed to build any real or substantial traction
in the state or federal law. Instead, the entrenched legal notions of property law and corporate
rights have held steady and have only deepened to become evermore powerful and influential
over the passing decades. Only very recently has a resultant global movement taken flight,
leading to the enactment of constitutional and statutory rights for natural entities and ecosystems
to exist and affording nature legal standing in court. As of 2022, rights of nature laws have been

established in 24 nations around the world, up from 17 the year before, and while claims are

1 Sierra Club v. Morton at 741-42 (Douglas, J., dissenting).
11
Id.
12 Stone, Christopher D., Should Trees Have Standing?: Law, Morality, and the Environment
(New York, NY: Oxford University Press, 2010).
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severely contested and regularly dismantled by courts in the United States, more that sixty-eight

municipalities across the nation have enacted rights of nature ordinances."

Building off the Question and Answer of Ecocentrism

In essence, nature’s value is seen in terms of its human benefit, its value lying in its role
as a resource, useful for ‘maintaining and enhancing the quality of life for humans’.
From this perspective, benefits derived from nature are commensurable with other types
of benefit and frequently ascribed monetary value...An ecocentric approach is based on
the ‘assumption that all life is interdependent and that human beings are part of a wider
whole’...nature is not a commodity belonging to us to be valued instrumentally, rather it
is a community to which we belong, with some degree of intrinsic value."*

-- Helen R. Howe (2017)

In this section, I dedicate my attention to the interdisciplinary notion of ecocentrism, a
foundational tenant to the rights of nature doctrine. I do this by contrasting the term with its
readily apparent opposite, anthropocentrism, which literally means ‘human-centered’, but in its
more philosophical form is the ethical belief that human beings alone possess intrinsic value.'’
The major difference between the rights of nature and contemporary environmental law, and
perhaps even human laws more generally, is this distinction between ecocentrism and

anthropocentrism. In the following paragraphs I will briefly explain how anthropocentrism limits

1 Kauffman, Craig M. Global Patterns and Trends in Rights of Nature Legal Provisions:
Insights from the Eco Jurisprudence Monitor, September 22, 2022.

' Howe, Helena R. “Making Wild Law Work—The Role of ‘Connection with Nature’ and
Education in Developing an Ecocentric Property Law.” Journal of Environmental Law 29, no. 1
(March 2017): 19-45.

' Callahan, Dan and Peter Singer, Encyclopedia of Applied Ethics (Academic Press, 2011).
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and ultimately fails the intention of environmental law and thus, the environment itself, before
introducing what will come next for the rest of this chapter.

The rights of nature doctrine asserts the ecocentric notion that nature must be protected
for its very own sake and therefore, must have the enforceable right to exist, flourish and
naturally evolve. Reinforced by a moral-ethical stance, this legal distinction is what makes the
rights of nature doctrine unique and increasingly popular to people, from the Amazonian
ecologist to the aspiring law student, and from the weekender outdoor enthusiast to then
Supreme Court Justice William Douglas. But the notion that nature must have standalone legal
rights to exist without human-interference has been slow to occupy popular opinion in the United
States. And the rights for nature victories arising out of the nation’s most local levels of
governance are often quickly struck down and deemed unconstitutional by state or federal courts
when they are contested. This contention symbolically represents a clash between ecocentric and
anthropocentric legal worldviews, with one side representative of the establishment and the
other, of revolution.

In the United States, the rights of nature movement seeks fundamentally to address and
absolve what it perceives to be an essential deficit that undermines American environmental
law—the anthropocentric belief that nature is property. A rights for nature lawyer working in the
United States expands on this idea to say

In our legal system, the earth—*‘nature”—is property, and thus we [the collective] have

the right to destroy it. Our environmental laws have not challenged this central facet of

property law. Instead the policy framework for the environmental regulatory laws in the

United States (Clean Air Act, Clean Water Act, Endangered Species Act, National

Environmental Policy Act, etc.) accepted the idea that environment is property, and from
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there simply tried to regulate the use of that property. So we can only destroy our

property at a certain speed, or to a certain amount. The fundamental idea that the earth is

property wasn’t challenged. Thus, “environmental law” as it is practiced today is a subset

of property law.'®
The transformative and paradigm shifting power of the rights of nature doctrine lies with its
ecocentrism, or nature-centered perspective, in which humans are understood to be only a
smaller part of an interrelated larger ecological whole, a view that finds alignment with modern
ecology, environmental philosophy and numerous indigenous worldviews, and is aligned with
the natural realities of Earth, yet seems still far from the practical imagination of the American
legal system.

To provide an example to illustrate the limits of legal anthropocentrism, the most
generous environmental law in the United States is the constitutional right to a clean and/or
healthful environment, which is guaranteed to residents in only a handful of states: Hawai’i,
Montana, Illinois, Massachusetts, New York and Pennsylvania, and has no federal constitutional
equivalent.!” The State of Hawai’i’s constitutional right is one of the more generous and it reads,

Each person has the right to a clean and healthful environment, as defined by laws

relating to environmental quality, including control of pollution and conservation,

protection and enhancement of natural resources. Any person may enforce this right

' Fitz-Henry, Erin. “Challenging Corporate ‘Personhood’: Energy Companies and the ‘Rights’
of Non-Humans.” PoLAR: Political and Legal Anthropology Review 41, no. S1 (September
2018): 85-102.

' Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A
Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05,
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against any party, public or private, through appropriate legal proceedings, subject to

reasonable limitations and regulation as provided by law.'®
While surely a symbol of environmental progressiveness, seeming altruistic towards nature at
first glance, this right actually derives its authority from the established ontology of human
rights. In other words, it’s a further expansion of human rights and not a strict victory for
environmentalism or the Earth. Embedded within it are anthropocentric assumptions that limit its
scope and capability to protect nature adequately. This right in essence aims to benefit the
environment principally as an extension of human welfare and fails to conceptualize or
encapsulate nature as a whole and as it exists ecologically. This law requires a person to be
present in the event of environmental damage and to be adversely affected by it or for a person to
be subjected to harm from a chronically unhealthy environment. In the case of a potential
lawsuit, it protects only the person’s rather vague right to a ‘healthful’ and ‘clean’ environment
and not the right for the environment to exist and be healthy. Thus, it remains unclear as to
whether or not the person would receive monetary reward for winning their suit or if the
environment would somehow be ‘cleaned up’ for a person’s benefit. Who would do this
‘cleaning’? Further, a healthful and clean environment can easily be interpreted to be a sterile
environment, or an environment void of non-human life completely. Certainly a surgical
operating room in a hospital or an affluent neighborhood in Manhattan would be considered by
many to be ‘healthful” and ‘clean’.

Despite its apparent generosity, the human right to a healthful and clean environment
serves to protect the human person and contains sufficient wiggle room for further acts of

environmental degradation and exploitation, especially if one is motivated and legally skilled

'8 Hawai’i State Constitution; Art. XI (Conservation, Control, and Development of Resources),

§9
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enough to commit such acts, which many are. Nonetheless, it grows apparent that this right is
one for humanity in which nature benefits marginally and by association, and not as a true
benefactor. It is an example of an anthropocentric, or human-centered, environmental right that
contains assumptions that exemplifies a society’s misunderstanding of nature, and is therefore
likely to become in practice, insufficient.

Any environmental law must be ecocentric because any application, interpretation or
enforcement of ecocentric laws carries with it the likelihood that the law will become
anthropocentric in practice. This is true simply because humans, regardless of the ethical-
philosophical intent of the law, are the sole petitioners entrusted with bringing environmental
lawsuits to court. And with this comes the very high likelihood that people will use the rights of
nature doctrine to benefit themselves directly, whether it is intentional or not. Of course, as
earthlings apart of the larger ecosystem, humans are destined to benefit indirectly from effective
ecocentric laws, but only the Earth can be directly benefited if a law is to be true to this
ecocentric intention. Ecocentrism in the law makes it so that the application of the law has the
greatest likelithood of maintaining its ecocentric intent in practice, even if it is likely to fall
inevitably into more anthropocentric applications. In this way, ecocentric laws and judges can
establish an environmental-legal standard—a check for overly anthropocentric applications and
provide channels for more ecocentric decision-making.

The rights of nature doctrine itself, leans on the discourse of several distinct disciplines
and represents a specific amalgamation of various schools of thought. Interestingly, these
disciplines each make the claim that anthropocentrism is a major societal and legal problem
impeding environmentalist conservation efforts and rousing acts of widespread ecological

devastation, but differ as to how they understand ecocentrism. Proposed frequently by each
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discipline as an ultimately holistic solution, ecocentrism provides the potential for a sustainable
societal realignment or legal enlightenment of sorts, even as it stands outside the rights of nature
doctrine. I find that it is important to cover this concept with adequate depth and precision, as its
underlying logics hold much promise for the future of humankind. Simultaneously, such an
examination will broaden our understanding of the rights of nature notion and serve as a
thorough exploration of its doctrine, whilst linking its agency to a profoundly universal moral-
ethical foundation.

In the following subsections, I will explore the origins of ecocentrism by tracing the
concept through four distinct and somewhat interrelated disciplines: 1) Earth Jurisprudence; 2)
Environmental Law; 3) The Natural Rights Revolution; and 4) Indigenous Ecocentrism, and

showcase each group’s literary background.

1) Earth Jurisprudence: A Framework and Philosophy
“The Great Work now, as we move into a new millennium, is to carry out the transition
from a period of human devastation of the Earth to a period when humans would be

present to the planet in a mutually beneficial manner.’

--Thomas Berry, The Great Work (1999)

Rights of nature doctrine builds much of its framework off of a philosophy known as
Earth Jurisprudence, which integrates concepts from environmental ethics, legal studies, and eco-
theologian intellectualism.'” Thomas Berry’s The Great Work is a cornerstone piece of Earth

Jurisprudence, which envisions a “transition from a period of human devastation of the Earth to a

' Kohl, Ellen and Jayme Walenta “Legal Rights for Whose Nature?, Annals of the American
Association of Geographers”, 113:1, 274-290, (2023). DOI: 10.1080/24694452.2022.2087588
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period when humans would be present to the planet in a mutually beneficial manner”.*° Earth
Jurisprudence blames a characteristically anthropocentric legal system for emboldening and
reinforcing the long-held belief that the purpose of nature’s existence is to provide for humanity.
The discipline argues that the law in its current condition reduces nature in all of its varied forms
to an entity for ownership and exploitation by human beings for human beings. This includes
ecosystems and nonhuman living beings that are bound by laws designed to regulate their
exploitation rather than prohibit them outright. Earth Jurisprudence blames this current legal
understanding for the systemic degradation of nature by humanity and within this context,
proposes an alternative legal vision.*'

Earth Jurisprudence is “a philosophy of law and human governance that is based on the
idea that humans are only one part of a wider community of living things and that the welfare of
each member of that community is dependent of the welfare of the Earth as a whole”. Further,
Earth Jurisprudence “gives formal recognition to the reciprocal relationship between humans and
the rest of nature” and builds a framework based on this understanding.** This philosophy works
by re-conceptualizing the dominant jurisprudence from anthropocentric to ecocentric, which,
according to Earth Jurisprudence, is “fundamental to ensuring that ecological requirements of the
biosphere are adequately incorporated into decision-making”.** Cullinan, a pioneer in the field,

also notes that “law, in this theory, is conceived as central to the project of ensuring social

2 Berry, Thomas Mary, The Great Work: Our Way into the Future (New York: Bell Tower,
2000).

! Kohl, Ellen and Jayme Walenta “Legal Rights for Whose Nature?, Annals of the American
Association of Geographers”, 113:1, 274-290, (2023). DOI: 10.1080/24694452.2022.2087588
22 Cullinan, Cormac and Gaia Foundation, Wild Law: A Manifesto for Earth Justice (Totnes
Angleterre: Green Books, 2011).

» Howe, Helena R. “Making Wild Law Work—The Role of ‘Connection with Nature’ and
Education in Developing an Ecocentric Property Law.” Journal of Environmental Law 29, no. 1
(March 2017): 19-45. https://doi.org/10.1093/jel/eqw029.
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change; only by transforming the nature and purpose of law will we alter how society actually
functions”.?* Earth Jurisprudence therefore, perceives the law as an integral component to the
building of a larger ecocentric society, but makes the distinction that its ultimate vision is of a
society in sync with the Earth, not with just the legal system.

Earth Jurisprudence recognizes the importance of law in the environmentalist’s effort and
envisions an alternate system that works with rather than against ecological and earthly
processes. A notable concept of Earth Jurisprudence is the “Wild Law of Property”, which many
consider to be a radical reconceptualization of property law, where “the land becomes the
recipient of the responsibilities and obligations which ownership carries” and as such, ownership
essentially “involves understanding and care of the land”.*®

While useful as a philosophy and vision for the environmentalist’s cause, what is lacking
1s a more practicable outline or methodology as to how to implement such ideas in a given legal
system. Earth Jurisprudence does not seem to be concerned with actualizing its vision but instead
focuses on formulating coherent theoretical and sustainable legal alternatives. Rights of nature
doctrine can perhaps be seen as Earth Jurisprudence ‘in practice’ and is therefore, fundamentally
distinct despite being partially derivative of its philosophy. Furthermore, its notable to mention

that many Earth Jurisprudence concepts are not exclusive to its philosophy and have been shared

and used in other fields of thought.

2) Environmental Law: Human Rights in Disguise?

2% Cullinan, Cormac and Gaia Foundation, Wild Law: A Manifesto for Earth Justice (Totnes
Angleterre: Green Books, 2011).

> Howe, Helena R. “Making Wild Law Work—The Role of ‘Connection with Nature’ and
Education in Developing an Ecocentric Property Law.” Journal of Environmental Law 29, no. 1
(March 2017): 19-45. https://doi.org/10.1093/jel/eqw029.

23



Then God said, “Let us make man in our image, after our likeness” ... So God created
man in his own image...And God blessed them. And God said to them, “Be fruitful and
multiply and fill the earth and subdue it, and have dominion over the fish of the sea and
over the birds of the heavens and over every living thing that moves on the earth.”

— Holy Bible, Book of Genesis 1:26-28°

Many authors recognize the rights of nature as representative of a seismic shift towards
an ecocentric ontology, in which an understanding of rights expands from a specific
anthropocentric, or human-centered, paradigm to one that acknowledges ecology itself as the
central entity entitled to legal rights. This derives partially from the perceived inadequacies of
environmental law, which remains described by many scholars as “resolutely anthropocentric...
actively working to uphold the power structures of established legal rights holders”.”’

The anthropocentric perspective is rooted historically by a once devoutly held religious
dogma: that humanity is separate and superior to nature, of likeness to an almighty and all-
powerful god-being, and that the Earth and its creatures exist exclusively for the enjoyment and
fulfillment of human needs, pleasures and desires. This dogma emboldened early avid explorers
and industrialists to conquer and destroy ancient ecosystems and pollute air and waterways with
the blessing of their dominating religious institutions (not to mention other countless peoples and
civilizations with differing phenotypes worshipping different deities). While contemporary

Western societies have largely loosened its grip on religious ideas once accepted as indisputable

and undeniable, this particularly human-centered view of the world remains durably pervasive

2 The Holy Bible, English Standard Version. ESV® Text Edition: 2016.
" Kotze, L. 'Human Rights and the Environment in the Anthropocene' (2014) 1(3) Anthropocene
Review, 252-75.
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and sustains itself unquestionably within modern societal institutions, often under the guise of
tradition, cultural norm and historically ‘established’ thought. In other words, this view of
humanity and nature has since grown away from its religious roots but has embedded itself
deeply into the very fabric of contemporary human understanding. This institutionally
unchallenged and outdated view of nature equips human activity and thinking with inaccurate
conceptions of the natural world that are out of tune with the ecological rhythms of reality.
Property law is such a conception, and an example of a legal actuality that is built from
this long-established anthropocentric premise and religiously rooted belief system. John Locke’s
famously influential 1690 Second Treatise of Government demonstrates how a once foundational
Western religious belief outlines the modern conception of property law (and labor), as it exists
today,
In a world given by God to all humanity in common, individual property ownership of
any specific aspect of that world should be based on the labor that the individual puts into
utilization of natural resources for human benefit.”®
Due to its anthropocentric assumptions, modern legal systems are profoundly limited in their
ability to operate and serve anything other than the human being. At best, it is a legal system
designed to serve the individual human being and a society that is assumed to be separate from
the whole of nature. To put it another way, it operates within a fiction, once believed to be the
most absolute of truths—that human beings are separate and superior to an Earth of unlimited
abundance of which they are entitled. Kotze and Calzadilla expand further on this to say
Anthropocentric law and its embedded juridical constructs of rights, based mostly on the

notions of...the property-owning human being, have become tools that legally create

*8 Pietari, Kyle. “Ecuador’s Constitutional Rights of Nature: Implementation, Impacts, and
Lessons Learned,” Willamette Environmental Law Journal, no.5 (2016).
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human entitlements to the environment, that justify and legitimize these entitlements, and

that strengthen them through laying (in most instances constitutional) claims to the

environment and its benefits to human development as of right.”
Property rights have worked to incentivize unrestricted and unsustainable anthropocentric
behavior, but only recently has it begun to push Earth deeper into what has been recently named
the Anthropocene; the new geological epoch characterized by humanity’s collective and
deleterious impact on the Earth and its natural systems.*

The Endangered Species Act is an example of U.S. landmark environmental legislation
that works to provide protections for endangered species within implicit anthropocentric
constraints. The law states that protection of endangered species are of “esthetic, ecological,
educational, historical, recreational, and scientific value to the Nation and its people”, making it
clear that the value of endangered species is sourced from their benefit to humanity rather than
their inherent value as living things.*' Here, it is additionally crucial to recognize that the
extinction of thousands of endangered species is actually the result of this very same legal
system that implicitly endows humanity with a superior status over all nonhuman life. Despite
the seemingly altruistic intent of this law, it fails thoroughly to recognize how the current legal
system disadvantages and endangers nonhuman life. The Endangered Species Act fails to
address the extinction problem at its source, the legal system itself, and instead only provides

legal limitations on what it views implicitly as property.

Y Kotzé, Louis J., and Paola Villavicencio Calzadilla. “Somewhere between Rhetoric and
Reality: Environmental Constitutionalism and the Rights of Nature in Ecuador.” Transnational
Environmental Law 6, no. 3 (November 2017): 401-33, at 403.

3% Kotze, Louis J. “Rethinking Global Environmental Law and Governance in the
Anthropocene.” Journal of Energy & Natural Resources Law, vol. 32, no. 2, (2014) pp. 121-56,
at 121.

3116 U.S.C. § 1531(a)(3) (1988)
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Another example to convey the limitations of anthropocentric environmental law is
Section 24, of the Constitution of the Republic of South Africa, which states,
24. Environment
Everyone has the right
a. to an environment that is not harmful to their health or well-being; and
b. to have the environment protected, for the benefit of present and future generations,
through reasonable legislative and other measures that —
1. prevent pollution and ecological degradation;
i1. promote conservation; and
1i1. secure ecologically sustainable development and use of natural resources
while promoting justifiable economic and social development.
Kotze and Calzadilla underscore that these are fundamentally human rights and not truly
environmental ones, stating that
All the rights accomplish is to legally elevate, to the highest possible juridical level, the
environment as an external object of protection, expressing...the instrumentalist function
of the environment and its potential to be owned, controlled and exploited to keep human
beings healthy and happy.**
They further suggest that contemporary environmental rights discourse should turn inwards to
questions its anthropocentric assumptions in the effort to dissolve understated interspecies
hierarchies. Failure to do so would, as Grear puts it, “only further entrench and strengthen the

pernicious resilience of old structures of mastery and the resistive capacity of the settled

32 1d.
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practices and patterns of power and subjectivity constructed in its service.”*

The ecocentrism notion is commonly found in articles relating to environmental law and
human rights discourse. One article makes the declaration that ecocentrism

Provides a more radical expression of a re-evaluated, re-envisioned relationship between

human beings and nature; one that recognizes, among other things, material agency and

the legal subjectivity of natural entities, ecological integrity and the inherent value of

nature, and the sufficient (as opposed to optimal) accommodation of human use and

occupancy within ecological constraints.™
Furthermore, Bosselmann makes the observation that “the design and orientation of the state,
including its constitution, laws and rights, have always been geared towards promoting unlimited
human development with little respect for ecological integrity or limits” and that a state’s
constitution and legal system are its best-known regulatory instruments to secure and expand
neoliberal exploitation of Earth and its resources.’® These two opposing and contradictory
positions highlight an intrinsic incompatibility between truly ecocentric environmental laws and
the established ontology of human rights that presumes dominance over nature. This group as a
whole offers ecocentrism as a pivot towards a system where there is “no abstract, rational agent
(the paradigmatic modern legal subject) at the center, functioning as an exclusionary frame of

reference” with non-humans as “the referents and beneficiaries of rights, alongside humans, who

3% Grear, A. 'Human Rights and the Environment: In Search of a New Relationship: Editor's
Introduction' (2013) 3(5) Onati Socio-Legal Series, pp. 796-814, at 801.

3 De Lucia, V. 'Competing Narratives and Complex Genealogies: The Ecosystem Approach in
International Environmental Law' (2015) 27(1) Journal of Environmental Law, pp. 91-117, at
103.

3% Kotze, Louis J. “Rethinking Global Environmental Law and Governance in the
Anthropocene.” Journal of Energy & Natural Resources Law, vol. 32, no. 2, (2014) pp. 121-56,
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act as caretakers of nature, in a non-hierarchical setting”.*” With this in mind, the application of
rights of nature doctrine in the world represents a revolutionary rethinking of the law and
signifies a departure from the anthropocentric perspective, in which almost all modern legal
systems were sourced.

Despite the apparent despondency of this anthropocentric picture, it is important to point
out that this very same legal system is responsible for the historic natural rights revolution that is
examined in more detail in the next subsection. While anthropocentric laws are undoubtedly
embedded within a fictional ‘truth’ with false conceptions of the Earth and humanity’s place
within it, with regard to humankind itself, not only does it carry certain truths to light, but it also
contains a certain malleability so to accommodate undiscovered truths into the law that are found
along the way. Among these are the ongoing development of human rights, the freedom and
rights of formally enslaved peoples, indigenous peoples, women’s suffrage, homosexual rights to
marriage, and yes, even the human right to a healthful and clean environment. As I will discuss
in the next subsection, legal ecocentrism represents then a moment within this movement
towards an enlightenment of sorts—a complete societal-legal realization of the ecological

realities that all life lives within.

3) The Natural Rights Revolution and an Evolving Conception of Ethics
There was an eighty-seven year hiatus from the Declaration of Independence to the
Emancipation Proclamation and the freeing of American blacks from slavery...The idea

of an inalienable right of self-determination has moved with irresistible force to become

37 De Lucia, V. “Competing Narratives and Complex Genealogies: The Ecosystem Approach in
International Environmental Law” 27(1) Journal of Environmental Law, (2015) pp. 91-117, at
103.
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what Jefferson claimed it was in 1776: a self-evident truth...It is now nature’s turn to be
liberated.

--Donald Worster, Environmental Historian

Rights of nature doctrine also finds roots in the natural rights revolution, which began in
America in the late 18" century with rights granted exclusively to mostly protestant land-owning
adult men of European ancestry, but has since extended to include all men and women of varying
races and religions, children, parents, immigrants, indigenous peoples, criminals, employees and
corporations. This expansion of legal rights is ongoing and persists today, more recently with
rights for members of the LGBTQ community as well as indigenous peoples. It moves
independently from but is closely related to a broader development in understanding of human
ethics and morality, which has deepened to gradually include all human and nonhuman living
beings.

Increasingly after near the year 1760, American colonists in the New World began to feel
strongly that the English Parliament and monarchy were denying them their natural rights.
American revolutionaries embraced Lockean principles and the virtues of a five hundred year old
Magna Carta that spoke to the inherent and ‘inalienable’ natural rights of people. James Otis, a
prominent American revolutionary, contended that the “Magna Carta itself is a...proclamation”
of people’s uncompromised possession of “original, inherent, indefeasible, natural rights.”®

These ideas were inspirited into John Locke’s list of natural rights of mankind: “Life, Liberty,

Health, Limb or Goods”—a line that Thomas Jefferson would later famously borrow,

3% Nash, Roderick. The Rights of Nature: A History of Environmental Ethics. University of
Wisconsin Press, 1990.
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substituting “Health, Limb or Goods” for “the pursuit of happiness”. >’ The 1776 American
Declaration of Independence was not a completely original work by Jefferson but the
culminating compilation of natural rights thinking that had been circulating England, France and
the colonies of North America for a over century. These natural rights were declared radically for
the time as “self-evident” truths, as “laws of nature and of nature’s God”, that “all men are
created equal” born innately with “certain unalienable rights”, among them “life, liberty and the
pursuit of happiness”.*’

However, the clarity in which this document reads would not translate so seamlessly into
practice. Thomas Jefferson himself was an owner of hundreds of African slave families over the
course of his lifetime and no slave was freed or seen any differently by the writing of his
declaration. It was well understood at the time that African slaves were not considered to be
“men” as the word was used in this momentous founding American document. Likewise, women
and Native Americans were not included in this natural rights moment and even white males
were required to be property-holders and taxpayers to be entitled to them.*' While most
restrictions on suffrage for white males would dissipate through the early 19" century, it would
take almost a hundred more years and a brutal American civil war for blacks to be freed from
chattel slavery and be granted equal citizenship and voting rights under the law. It would take a
half-century more for women and Native Americans to gain suffrage rights equal to that of white
men. This gradual expansion of natural rights from a specific privileged elite group to other
major societal groups and then to more minor ones can be described as the natural rights

revolution that continues on today—with smaller minority groups now fighting for the rights
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declared for “all men” nearly 250 years ago. This movement reveals a spirit that continues to
inspire contagiously, to bring to life the ideals declared at the inception of a nation.

The natural rights revolution would accelerate dramatically in the 20" century to admit
those peoples left less than free and equal by the revolutionaries of 1776 and the abolitionists of
1865.%* Robert Nash writes that radical environmentalists of the 1960s, 1970s and 1980s
occupied the same role in the spread of liberalism as political radicals did in the 1760s, 1770s
and 1780s,

Both groups of Americans used natural rights ideology to reach revolutionary

conclusions. Both, at times, exhibited confusion and contradiction. And both experienced

quite heated resistance from more conservative members of their society.
And while the crowning achievements of those environmentalists provided for a cleaner and
healthier America than there otherwise would have been, its collective effect has not been nearly
enough to counterbalance the intensive industrialization and increases to the global human
population that continues its march onwards into the foreseeable future.

As described in the previous subsection, environmental rights are deficient at their core
due to anthropocentric assumptions and misconceptions. Fitz-Henry notes remarkably that
merely regulating environmental pollution is as “morally bankrupt as nineteenth century efforts
to seek a Slavery Protection Act or a Slavery Regulatory Agency” and “misses the fundamental

root of the problem: the treatment of nature exclusively as legal property”.** Thomas Linzey,

*2 Nash, Roderick. The Rights of Nature: A History of Environmental Ethics. University of
Wisconsin Press, 1990.

* Fitz-Henry, Erin. “Challenging Corporate ‘Personhood’: Energy Companies and the ‘Rights’
of Non-Humans.” PoLAR: Political and Legal Anthropology Review 41, no. S1 (September
2018): 85-102.
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cofounder of a pioneering law practice that champions rights for nature across the United States
and around the world, expands on this with a speech from 2004,

The abolitionist movement thrust the rights of slaves into the constitution via the

Fourteenth Amendment, transforming once-property into people. The Women’s rights

movement thrust the rights of women into the constitution via the [Nineteenth]

Amendment, transforming those once considered property into people...Securing rights

for that considered property means not fiddling around with regulating how that property

can be used, but instead, it means changing the very framework of governance that
defined those things as property in the first place.**
Further, considering that corporations “have been repeatedly granted the legal rights of
personhood”, Fitz-Henry writes, “the notion that ecosystems should be denied the necessary
legal standing to challenge that personhood seems particularly morally outrageous”—a notion |
will revisit with sufficient depth in chapter 4.

Embedded within the ongoing natural rights revolution is the former American institution
of chattel slavery, which offers paralleling commonalities with the rights for nature movement.
Nash writes,

The would-be liberators of slaves, like present-day advocates of nature liberation, faced

the problem of changing a deeply rooted institution within their civilizations...[And] at

the outset of their crusade they were widely regarded as a tiny, fanatical minority with
ridiculous and dangerous ethical theories.
Similar to historical conceptions of nature that remain alive today, living men, women and

children of African descent were once widely believed to be separate from and inferior to the

#1d.
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human being. Like living ecosystems that are thought of as mere ‘natural resources’ today,
African slaves were observed solely as property to be owned and exploited for ‘humanity’s’
benefit. Thomas Jefferson, one of this nation’s most distinguished historical figures, in his Notes
on the State of Virginia some years after declaring that “all men are created equal”, placed blacks
on a biological hierarchy between whites and more advanced monkeys.*’ And seventy-six years
after this publication, a Virginian Judge opined in 1858, “a slave is not a person but a thing”.
Furthermore, in most slave states at the time, if someone other than their master murdered a
slave, the laws in the South would often require restitution to the owner for the monetary value
of the slave. And in the case of a master killing their own slave, it would often go unpunished
since slaves were considered to be nothing more than property.*® Shamefully, this belief system
and its corresponding institution of slavery would sustain itself through more than one hundred
years of American history and its cultural residue would continue on to torment the conscience
of a nation seemingly indefinitely. Sociologist Orlando Patterson asserts that the institution of
slavery and its associated belief systems in America made the black slave a “nonbeing” and “a
socially dead person”, invisible to the law.*’ Today, nature occupies an almost identical legal
status and thus represents the next great chapter of liberation within the ongoing natural rights
revolution that began with the birth of this nation.

The following words from Richard Ryder, an animal liberationist, apply rather fittingly to
humanity’s ongoing exploitative relationship with nature with respect to its economic use within

the context of American slavery,

* Nash, Roderick. The Rights of Nature: A History of Environmental Ethics. University of
Wisconsin Press, 1990.
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When we examine the arguments used by slave-owners in the past, we can see a striking
similarity with the view expressed today by those who defend the exploitation of animals
in factory farms, fur trade, [and] laboratories...above all else, it would be stressed slavery
is necessary for economic survival.”**

This alludes to perhaps an even more significant parallel with nature rights: abolitionists were
seen as radicals threatening the stability and affluence of the South’s plantation economy.
Slavery fueled a larger social order, economy and way of life for the South that involved more
than four million slaves, four hundred thousand slave-owners and eight million whites.* The
power and economic structure of southern society was built on the back of the slave’s exploitable
free labor, and similar to the Women’s suffrage movement at the turn on the 20" century,
freedom would come to represent a swift and dramatic reconstitution of the American social-
political-economic system. This fact may illuminate, at least partially, why the natural rights
revolution was so slow to free the slave in America, but it also exposes the conflicting moral and
ethical undertones of the American capitalist system—the overbearing insistence to exploit the
weak and quieted, at the cheapest possible expense, for the principal benefit of a gluttonous and
powerful few. To put it in simpler terms, not only was slavery profitable for the rich and
powerful but also it was incredibly convenient for the system in place at large. At the end of the
Civil War, the Thirteenth Amendment freed the enslaved people of America (with the exception

of the convicted prisoner), but humankind’s affinity for enslavement of whatever it deemed to be

“property” was never strictly abandoned. What persists is the “enslavement of [the] Earth”, as

* Nash, Roderick. The Rights of Nature: A History of Environmental Ethics. Madison, Wis.,
University Of Wisconsin Press, 1990.
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Aldo Leopold boldly claimed in 1933, and with that comes the incredible economic convenience
and benefit that it brings humankind, as well as inevitable and detrimental consequences.™

Nash notes that as early as the 1850s, Henry David Thoreau saw human slavery and the
human abuse of nature stemming from a common source, something he called: ethical myopia.
Not only does the natural rights revolution funnel through the institution of human slavery to
facilitate its abolition then move to confront humanity’s enslavement of nature, but with all this,
comes an evolving conception of ethics, or, to work off of Thoreau’s ‘ethical myopia’ term, an
emerging ethical clear-sightedness.”’

To be perfectly clear, I understand ‘ethical clear-sightedness’ to be a synonym for
ecocentrism. And ecocentrism within this context is synonymous with the complete realization
of natural rights—from the initial revolutionary discovery and proclamation of the inherent and
‘inalienable’ rights of certain privileged human groups, to the gradual uncovering and
understanding that this value is actually bestowed upon and shared amongst all living beings in
an interrelated and interdependent manner. In this way, ecocentrism, the natural rights revolution
and the evolving conception of ethics are truly one in the same. This is exemplified well in Aldo
Leopold’s “Land Ethic”, which he describes in his 1949 book, A Sand County Almanac and
argues for a “new ethic dealing with human’s relations to land and to the animals and plants
which grow upon it”, further asserting that

All ethics so far evolved rest upon a single premise: that the individual is a member of a

community of interdependent parts...The land ethic simply enlarges the boundaries of the

community to include soils, waters, plants, and animals, or collectively: the land...In

short, a land ethic changes the role of Homo Sapiens from conqueror of the land-
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community to plain member and citizen of it. It implies respect for his fellow-members,

and also respect for the community as such... Man is one of thousands of accretions to

the height and complexity of the pyramid [of life]...Land, then, is not merely soil: it is a

fountain of energy flowing through a circuit of soils, plants, and animals. Food chains are

the living channels, which conduct energy upward; death and decay return it to the soil.

The circuit is not closed; some energy is dissipated in decay, some is added by absorption

from the air, some is stored in souls, peats, and long-lived forest; but it is a sustained

circuit, like a slowly augmented revolving fund of life.*?
Leopold’s words allude to a sensing, moving, living, natural interconnectedness. A delicate
balance that sustains itself, where death and decay are only part of a larger rhythm and intricate
system that nourishes and brings forth new life. Still, nature remains beyond any complete or
conceivable human understanding and perhaps always will, despite our keenness as a species to
claim omniscience or to behave accordingly with a profound sense of sanctimoniousness.

The Earth’s collective capacity is marvelous, but certainly finite. It is the product of
billions of years of consistent flourishing. And humanity is not at all separate from this. We are
this too, if just a blinking piece. And as we consider all this, ecological life vibrates on in
boundless systematic fashion; enlivened in a silent orchestra of interaction and relation deep in
the soil, through blades of grass, beneath the bark of trees and under the gaze of a radiant moon.

Environmentalist Michael W. Fox writes, rather optimistically that

32 Leopold, Aldo and Charles Walsh Schwartz, 4 Sand County Almanac, and Sketches Here and
There (Topeka, Ks: Topeka Bindery, 2000).
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Perhaps America may come to lead other nations and show them alternative values...that
will benefit not only all people of one Earth, but also all of Earth, including all sentient
beings and habitats, since all are interrelated and interdependent.’”
While this certainly still remains to be seen, Fox’s words can be understood and interpreted as
alluding to the complete actualization and fulfillment of the American born natural rights
revolution; that the rights to life, liberty and the pursuit of happiness are not just inherent
prerequisites for the prospering human spirit, but are the intrinsic qualities that bind together all

of life in a joyous, tireless, and sustaining harmony.

4) Indigenous Ecocentrism: Paving a Path for the Rights of Nature

As the rights of nature doctrine has grown increasingly popular over the decades, interest
in a burgeoning field known as Indigenous Knowledge has also started to gain some traction.
Indigenous Knowledge is “a collective term to represent the many place-based knowledges
accumulated across generations within myriad specific cultural contexts”.>* In other words, it is
the introduction of indigenous and non-Western forms of understanding into the broader Western
scientific context. The term “Indigenous Ecological Knowledge” refers more specifically to
ecological understandings and has been particularly useful for a variety of related scientific
disciplines as well as the rights of nature movement. Most notably, is the largely ecocentric

perspectives many indigenous traditions hold, including a deep respect and understanding of

nature and the grounded acknowledgment of the interrelatedness of all living things. In this final

>3 Fox, Michael W. “What Future for Man and Earth? Towards a Biospiritual Ethic” On the Fifth
Day: Animal Rights and Human Ethics. Washington D.C. (1978) 219-220

My essen, Tyler D, Natalie C Ban, Nicholas Xemtoltw Claxton, and Chris T Darimont.
“Contributions of Indigenous Knowledge to Ecological and Evolutionary Understanding.”
Frontiers in Ecology and the Environment 20, no. 2 (March 2022): 93—-101.
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subsection, I will showcase three indigenous worldviews that proved pivotal in the successful
establishment of legal rights for nature across the world: the Quechua of the Amazon, the Maori
of New Zealand, and Native American Nations and tribes. In each case, indigenous peoples
successfully led movements that resulted in public acknowledgment and legal codification of

their indigenous ecocentric beliefs and worldviews.

The Amazonian Quechua in Ecuador

At the heart of Ecuador’s 2008 Constitution is the indigenous concept of sumak kawsay
(or buen vivir in Bolivia), meaning ‘good living’ or ‘harmonious coexistence’. It is an ecocentric
belief system of the Quechua peoples of the Amazon that became popularized in Ecuadorian
politics after the Ecuadorian Indigenous movement began in 1990. According to Alberto Acosta,
a prominent politician and an architect of the rights of nature articles in the constitution, the ideal
envisioned by sumak kawsay opposes industrial capitalism, the subjugation of nature, the pursuit
of endless economic growth, the corrosive influence of consumerism, and promotes organic
agriculture, renewable energy, ecotourism, and recycling as the basis for an economy in which
people, communities, and nature can flourish.”> Amazonian Quechua leader Ménica Chuji
Gualinga further explains that

Sumak kawsay...advocates that nature should no longer be viewed as a factor of

production or as a productive force, but instead as an inherent part of the social being. In

the Indigenous world, sumak kawsay signifies having healthy and fertile land and

territory. It implies cultivating only the necessary and to think about the diversity of

> Boyd, David R. The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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crops. Further, to preserve, cherish and maintain the rivers, forests, the air, the mountains,
etc., clean. It also means disposing a territory that is managed collectively; education
based on our proper values; and a constant communication [and] commitment to an
ethical code and the recognition and respect of the rights of others.*®
Lalander also lends a contemporary application of sumak kawsay in light of modern models of
economic development, explaining that
Philosophically, the promoters of sumak kawsay suggest that development/progress as
most people understand it is unnecessary. Individual as well as national economic
progress and well-being in terms of material belongings and capital accumulation and so
forth according to traditional notions of development should be compared with a life in
harmony with the environment and other human beings, without the pressure of global
capitalism on the nations and of consumptionism on individuals and collectives.’’
Another central indigenous ecocentric belief among Andean Amazonian peoples is Pachamama,
translated as ‘Mother Earth’, a goddess whose creative power is believed to sustain life on Earth.
Catherine Walsh, a professor at the Universidad Andina Simén Bolivar in Ecuador says,
She is the mother that protects her children and provides the spaces, sustenance, and
elements—cosmic, physical, affective, spiritual, cultural, and existential—necessary to

live. She is the body of nature that receives and gives the seed of life in its infinite

°® Lalander, Rickard. “Rights of Nature and the Indigenous Peoples in Bolivia and Ecuador: A
Straitjacket for Progressive Development Politics?”” SSRN Scholarly Paper. Rochester, NY,
(October 22, 2014).
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manifestations. Human beings are an expression of nature, her children. As such, there is
no division between humans and nature.’®

The preamble of Ecuador’s 2008 Constitution, acknowledging the Quechua worldview, reads
We women and men, the sovereign people of Ecuador...celebrating nature, the
Pachamama, of which we are a part and which is vital to our existence...hereby decide to
build a new form of public coexistence, in diversity and in harmony with nature, to
achieve the good way of living the Samak Kawsay.”

In the next chapter, I will present a more comprehensive account of this constitution and its

indigenous influences.

The Maori in New Zealand

Since 1873, Indigenous Maori tribes, or iwi, of New Zealand contested the legislative
arrangement and interpretation of the Treaty of Waitangi, a treaty that declared British
sovereignty over the isle that is also the founding document of the nation of New Zealand. Prior
to the arrival of Europeans, many iwi lived along the Whanganui River, which runs through the
northern island, and claimed authority over areas where they sustained themselves along the
river. After the enactment of the treaty, European settlers did not recognize Whanganui iwi
claims to the river, but the Maori tribes have maintained their asserted claims to it since 1873,
believing wholeheartedly in the intimate connection between the river and the Whanganui iwi

people and their ancestors.

> Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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Over a hundred years later, negotiations between the iwi and the New Zealand Crown
took place to clarify Maori claims and in 2009, the Whanganui iwi expressed their devoted wish
for the river to be designated an “indivisible and living whole” to “ensure the care, protection,
management and use of the river for the benefit of the river itself, the Whanganui iwi and
Aotearoa (the indigenous Maori name for New Zealand)”.®® This wish was in line with the
indigenous Maori belief and cultural saying “Ko au Te Awa; ko Te Awa ko au”, which means “I
am the River and the River is me”—the Maori understanding of the interrelatedness between all
living beings.® In March 2017, the Te Awa Tupua Act was codified between the Whanganui iwi
and the New Zealand government, which does not grant the Whanaganui iwi ownership of the
river, but reflects an ecocentric worldview of the indigenous Maori by declaring the river a ‘legal
person’. It refers to the Te Awa Tupua as an “indivisible and living whole, comprising the
Whanganui River from the mountains to the sea”, meaning the riverbed, riverbanks, plants,
animals, fish and water. It further reads,

The Crown acknowledges that through this settlement Whanganui /wi have sought to,

bring all the iwi, hapii, and other communities of the Whanganui River together for the

common purpose of upholding and protecting the mana of the Whanganui River and its
health and well-being for the benefit of future generations and ultimately all of New

Zealand.®?

% Collins, Toni, and Shea Esterling. “Fluid Personality: Indigenous Rights and the Te Awa
Tupua Act 2017 in Aotearoa New Zealand.” Melbourne Journal of International Law vol. 20
(2019).

®! Gade, Anna M. “The Rights of Nature in Theory and Practice.” Edge Effects, September 5,
2019. https://edgeeffects.net/te-awa-tupua/.

52 Collins, Toni, and Shea Esterling. “Fluid Personality: Indigenous Rights and the Te Awa
Tupua Act 2017 in Aotearoa New Zealand.” Melbourne Journal of International Law vol. 20
(2019).
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This ultimately represents a framework that aims to reconcile the relationship between settler and
indigenous by acknowledging and incorporating indigenous ecocentrism into a broader
anthropocentric framework. While this presents an anthropocentric-ecocentric hybrid framework
of sorts, it nonetheless represents and profound acknowledgement of indigenous ecocentric

worldviews that have gone muffled for well over a century.

Native American Nations

All creation, from Mother Earth and Father Sky to the animals, those who live in water,

those who fly and plant life have their own laws and have rights and freedoms to exist.®®
In 2002, these words were codified into the Navajo (or Dine) Nation law, drawing upon the
knowledge of experts in Navajo spirituality, philosophy and law. The Navajo Supreme Court
commented that it “refers to a high law. It means something which is ‘way at the top’; something
written in stone so to speak”.®* McGregor writes that the Navajo worldview “involves the
conception of humanity’s relationships with ‘other orders of beings’, or...the more than human
world.”®

Alexandra Huneeus observes an increasing trend of incorporating indigenous ecocentric
worldviews into the Native American tribal law, which signifies an increasing willingness to

articulate and pronounce indigenous worldviews. Huneeus also notes a “larger movement

% Navajo Nation Council Res. CN-69-02 (2002).

% Huneeus, Alexandra Valeria, “The Legal Struggle For Rights of Nature in the United States”
(April 15, 2022). Univ. of Wisconsin Legal Studies Research Paper No. 1747, 2022 Wisconsin
Law Review 133 (2022).

% McGregor, Deborah. “Reconciliation and Environmental Justice”. Journal of Global Ethics 14
(2):222-231, (2018).
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emphasizing rights of nature as rooted in Indigenous cosmology and declares that it should be
led by Indigenous people.”®®

Movement Rights is an American NGO that describes its work “with tribes and
communities to align human laws with natural laws since 2014 and is one of several NGOs
working with Native American communities declaring rights for nature in written tribal law in
the United States.®” Other than the Navajo, four Native American nations have passed such
ecocentric declarations and another has passed a constitutional amendment. The White Earth
Band of Ojibwe in Minnesota gave legal rights to Manoomin, or wild rice, in tribal law because
it “reiterates very old traditional legal principles and puts them into modern code”. For the White
Earth Band, Manoomin is “not just an important food, but a major part of the Tribe’s cultural,
spiritual connection with the Creator”. In this case, rights of nature emerge not only to preserve
the environment with ecocentric indigenous values but also with the desire to preserve
indigenous tradition and cultural worldviews.

Furthermore, the Sauk-Suiattle Tribe of Washington state made the legal claim to rights
for nature based on customary law in tribal court declaring that the salmon within its territory
“possesses inherent rights to exist, flourish, regenerate, and evolve as well as inherent rights to
restoration, recovery and preservation”.®® The Tribe has further declared that they have “a sacred

covenant with Tsuladx (the salmon) and the Stulek (the river) and all living creatures without

which we cannot live.”® And a tribal leader has commented, “If these salmon were to go extinct,

% Huneeus, Alexandra Valeria, “The Legal Struggle For Rights of Nature in the United States”
(April 15, 2022). Univ. of Wisconsin Legal Studies Research Paper No. 1747, 2022 Wisconsin
Law Review 133 (2022).
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it would destroy generations of future teachings that are long to come. It would change
everything.” Thus in 2022, the Tribe sued the city of Seattle on behalf of the salmon against the
city’s Skagit River Hydroelectric Project dams that were built against the consent of local
indigenous communities, claiming

... Tribal members posses the right and a public trust...to protect and save Tsuladx, and

protect the waters that support Tsuladx...free of obstructions, which interfere with their

right to exist.”’
Tribal leaders have explained, “The river’s been taking care of the city...we think it’s their time
to take care of the river”. The lawsuit was settled in April 2023 by the City proposing a ‘trap-
and-haul’ program that will truck fish around the dams, but the program will take up to twenty
years to fully implement. Eberharter writes, “While this does not solve the ongoing crisis salmon
face on the Skagit, establishing fish passage around the damn has been a primary concern for the
Sauk-Suiattle.” Mari Margil, executive director for the Center for Democratic and Environmental
Rights adds the important point that

Not only have the Sauk-Suiattle had really practical outcomes from this case, but they’ve

also been able to demonstrate what is possible and how to do it. That is all quite

important in developing rights of nature laws, but also just helping other tribes and even

non-indigenous communities say, ‘OK, now we can see the path.””’

In this chapter, I covered the theoretical foundations of the rights of nature doctrine. First,
we reviewed Earth Jurisprudence, which has partially provided the rights of nature movement
with a durable ecocentric philosophical foundation. Second, Environmental Law has shown us

how anthropocentric perspectives limit the overall effectiveness of environmental laws, and thus,
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the necessitate involving ecocentric perspectives when enacting effective environmental
legislation. Third, the Natural Rights Revolution has revealed a considerable cohesion in the
modern understanding of environmental ethics and morality with the larger evolution of human
rights. And finally, we saw that Indigenous worldviews have asserted a native wisdom and
ecocentrism that complements the further unraveling of social and legal barriers to give way for

the implementation of rights of nature laws in several legal contexts around the world.
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Chapter 3

In Motion, Around the Globe

Is it not that Pachamama is angry with the residents of this side of the world? It would be
worth the effort to calm her in some manner...as our Constitution is advanced and grants
rights to Pachamama, the moment has arrived to respond to her demands. A progressive
society like that of Ecuador...cannot remain indifferent to the call of Mother Nature.””

--Letter to the Editor, El Comercio (2015)"

For nearly four decades after Professor Stone’s article and Justice Douglas’s dissent in
Sierra v. Morton, the rights of nature doctrine grew substantially but remained just that, a
doctrine; lacking any empirical reciprocity with the real-world. Though free to be explored and
dissected and expanded upon in its theoretical development, the doctrine would experience a
sizeable shift when, beginning in the mid to late 2000s, novel legal rights for nature begin to
surface in the laws of nations around the world. Since then, the doctrine has shifted away from a
discourse rooted in mainly philosophical and theoretical abstraction to a more empirical and
analytical study into the efficacy and impact of real rights of nature laws in the world. In this
chapter, I will showcase the literature signifying this relatively recent shift and examine these
potentially paradigm-shifting rights of nature laws that have come to fruition in the past couple

decades.

72 Pietari, Kyle. “Ecuador’s Constitutional Rights of Nature: Implementation, Impacts, and
Lessons Learned,” Willamette Environmental Law Journal, Fall 2016.

7 Castillo, Hugo Romo, Pachamama, EL COMERCIO (September 24, 2015),
http://www.elcomercio.com/cartas/pachamama-hugo-romo-castillo-cartas.html.
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I begin with Ecuador, the very first nation to grant nature national constitutional rights. A
move that has since caused a cascading effect; inspiring Amazonian neighbors to enact similar
laws before being disseminated around the world, reaching distant shores of differing language
and cultures, but resonating most with those that share a common concern for the Earth and
nature’s increasingly perilous condition. With each nation I examine, I will provide an overview
and analysis of their rights of nature laws. As a collective, this chapter will serve to inform on the
variance in rights of nature laws in the world and differences in approach for enactment, to
eventually aid in understanding the ways in which future laws can be possibly implemented. This

will be particularly useful when I focus in on the discussion on Hawai’i in part 2 of this paper.

2008: Strike, a Spark, a Catalyzing Moment — the Ecuadorian Constitution

The rights of nature doctrine would reach a transformative moment in 2008 when
Ecuador granted constitutional rights to nature, or “Mother Earth”—Pachamama in Ecuadorian
indigenous culture—thereby catalyzing a global movement. This moment denoted a once-
inconceivable pivot in the purpose of the law, from the anthropocentric to the ecocentric, from
the human to the life of earth, eliminating conceptual legal barriers of human-nature separation

and actualizing the rights of nature doctrine into the real world.

An Indigenous People’s Movement
Humanity has been at home in Ecuador for more than 11,000 years. Long ago,
indigenous peoples of the region were eventually ruled over by the Incan Empire, which was
later overthrown by exploring Spanish conquistadors. Nonetheless, indigenous people and their

cultures remain a prominent force in Ecuador today, renowned for their resistance to
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deforestation and industrial development and as de facto overseers and protectors of the Amazon
Rainforest. Ecuadorian indigenous peoples today are largely constituted of the Quechua people,
but also include other several remote tribes like the Huaorani, Shuar, Achuar and Cofan, and
have disproportionately suffered from the environmental impacts of industrious oil extraction.”
Like many nations of resource-rich Andean region, Ecuador relies heavily on the exploitation of
its natural resources. Crude petroleum, the country’s largest export, contributes to 29% of
Ecuador's annual GDP—a total yearly value of $5.63 billion, but has also contributed vastly to
rampant deforestation and other environmental ills, including the contamination of vital drinking
water sources.”

After years of worsening economic and environmental decline as well as their enduring
exclusion from the political process, Ecuador’s indigenous communities led a social uprising
against the national political establishment. They demanded a new approach to development that
would protect the environment and harmonize its relationship with the people. The National
Confederation of Indigenous Nationalities of Ecuador (CONAIE) was organized to give political
voice to indigenous peoples and quickly began lobbying for a new constitution that incorporated
recognition of the nation's indigenous groups, their languages, culture, history, and land rights,
and worldview.”

Politically, Ecuador as a nation has suffered from persistent instability and dysfunction,

having had eight different presidents between 1996 and 2006—many of which were ousted by

™ Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).

> OEC, “Ecuador Exports, Imports, and Trade Partners,” Oec.world, 2017,
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criminal and corruption charges. But in 2006, a left-leaning economics professor named Rafael
Correa aligned himself with Ecuador’s burgeoning anti-establishment and indigenous
movements and leaned on his ability to speak Quechua to appeal to indigenous voters. While
campaigning for president, Correa advocated for the drafting of new Ecuadorian constitution to
become a foundation for what he believed to be “the citizen’s revolution.”’” Rafael Correa
ultimately won the presidency, marking the emergence of a new political era for Ecuador, having
won his final election contest with fifty-seven percent of the vote. He became president in
January 2007 and promised to deliver on his vision for a new anti-neoliberalist Ecuador, and to
unify and harmonize the broken relationships between the state, the natural resource-driven
economy, society, and nature. He soon called for the Constitutional Assembly to create a new

national constitution, which would be Ecuador’s twentieth since 1830."

Into the Law

The notion of rights for nature was initially met with strong opposition by many
lawmakers of Ecuador’s national legislature—with most believing that human beings were the
only legitimate bearers of legal rights. However, once it was explained to them that corporations
enjoy extensive rights as legal persons in nations like the United States, much of this opposition
quickly relented. Boyd explains in his book, “[for] many assembly members, it made more sense
to speak of the rights of nature than the rights of corporations”.

Soon, lawmakers from the left and right of the political spectrum began endorsing rights

for nature, whether it be that they were convinced by indigenous arguments, or by more

" Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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environmentalist ones. Rafeal Esteves, a right-wing lawmaker, found support by imagining rights
for nature as a revolutionary and progressive contribution to the larger international
constitutional community, stating, “We are trying to write a constitution that is advanced,
progressive, revolutionary, and adds to the evolution of international constitutional rights.”
Further, legislator Sofia Espin drew the differing conclusion that “because we are part of nature,
to speak of nature’s rights is to speak of the rights of communities...[and] the rights of
uncontacted tribes, because they live from nature.” The assembly would eventually agree to
invite the Community Environmental Legal Defense Fund, the pioneering rights of nature law
firm from the United States, to share with them the work they were doing to protect the rights of
nature in communities in America and to offer input on specific provisions.”’

Soon thereafter, a new constitution emerged and sixty-five percent of voters approved the
new constitution in a referendum, enshrining it as the newly established law of the land.
President Correa celebrated this victory, stating, “Today Ecuador has decided on a new nation.

The old structures are defeated. This confirms the citizens’ revolution.”*°

The Rights
The Rights of Nature in Ecuador’s 2008 Constitution are as follows:
Chapter 7: Rights of Nature
Article 71. Nature, or Pachamama, where life is reproduced and occurs, has the
right to integral respect for its existence and the maintenance and regeneration of its life
cycles, structure, functions, and processes. All persons, communities, peoples, and

nations can call upon public authorities to enforce the rights of nature. To enforce and
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interpret these rights, the principles set forth in the Constitution shall be observed, as
appropriate. The State shall give incentives to natural persons and legal entities and to
communities to protect nature and to promote respect for all the elements comprising an
ecosystem.

Article 72. Nature has the right to be restored. This restoration shall be apart from
the obligation of the State and natural persons or legal entities to compensate individuals
and communities that depend on affected natural systems. In those cases of severe or
permanent environmental impact, including those caused by the exploitation of non-
renewable natural resources, the State shall establish the most effective mechanisms to
achieve restoration and shall adopt adequate measures to eliminate or mitigate harmful
environmental consequences.

Article 73. The State shall apply preventive and restrictive measures on activities
that might lead to the extinction of species, the destruction of ecosystems and the
permanent alteration of natural cycles. The introduction of organisms and organic and
inorganic material that might definitively alter the nation’s genetic assets is forbidden.

Article 74. Persons, communities, peoples, and nations shall have the right to
benefit from the environment and the natural wealth enabling them to enjoy the good way
of living. Environmental services shall not be subject to appropriation; their production,

delivery, use and development shall be regulated by the State.*' *

1 Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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Through these articles, the constitution recognizes three key rights for nature: 1) “the right to
integral respect for its existence;” 2) the right to “the maintenance and regeneration of its life
cycles, structure, functions and evolutionary processes;” and 3) “the right to be restored.”*’
Article 71, which contain the first two rights of nature also grants authority to “all persons
communities, peoples and nations” to “call upon public authorities to enforce the rights of
nature” and places an affirmative duty upon the state to “give incentives...to protect nature and
to promote respect for all elements comprising an ecosystem”. Article 72, which contains the
third right of restoration, also presupposes compensation to “individuals and communities that
depend on affected natural systems”, requiring allowed restoration of any such affected system
and further requires that “when there is severe of permanent environmental impact...the state
shall establish the most effective mechanisms to achieve the restoration and shall adopt adequate
measure to eliminate or mitigate harmful environmental consequences”.™

The two remaining articles under Chapter 7 are Articles 73 and 74. Article 73 places
affirmative duties on the state to limit any activities “that might lead to the extinction of species,
the destruction of ecosystems and the permanent alteration of natural cycles” and to forbid any
“introduction of organisms and organic and inorganic material that might definitively alter the
nation’s genetic assets”. Article 74 grants “persons, communities, peoples and nations...the right
to benefit from the environment and the natural wealth enabling to enjoy the good way of
living”.®

The constitution further lists more than twenty other provisions involving nature, with the

following three being the most noteworthy: Article 10, titled “Rights”, states

% Pietari, Kyle. “Ecuador’s Constitutional Rights of Nature: Implementation, Impacts, and
Lessons Learned,” Willamette Environmental Law Journal, (Fall 2016).
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Persons, communities, peoples, nations and communities are bearers of rights and shall

enjoy the rights guaranteed to them in the Constitution and in international instruments.

Nature shall be the subject of those rights that the Constitution recognizes for it.

In Chapter 9, “Responsibilities”, establishes the people’s duty and obligation to “respect the
rights of nature, preserve a healthy environment and use natural resources rationally, sustainably
and durably. And lastly, is Article 395, establishing that “in the event of doubt about the scope of
legal provisions for environmental issues, it is the most favorable interpretation of their effective
force for the protection of nature that shall prevail”.

Ecuador’s new constitution is truly extraordinary, not only in what it has accomplished
legally for Ecuador, but in how its groundbreaking rights for nature has influenced the rest of the
world. In the next subsection, I will proceed with a case-by-case review of the nations that have
instituted rights for nature laws since Ecuador, perpetuating the proliferation of rights for nature
globally. Naturally, pressing questions arise. How effective are these laws? Do they deliver on
the promises proclaimed by their lawmakers and politicians? Are indigenous peoples happy with
the results? What problems arise and how are they being dealt with? In the section ahead, I will
attempt to address these questions across differing contexts, and for Ecuador specifically, due to

its particular breadth, I will explore these concerns in part 2 (Chapter 8).

2010s and 2020s: Accelerating Momentum and the Issue of Implementation
Bolivia
Bolivia was the first nation to establish rights for nature in 2010 through national
legislation. The law was based largely on a proposed bill drafted by the Pact of Unity, a national
coalition of indigenous and small farmer organizations. And similar to Ecuador, this law was

inspired by and based on indigenous worldviews, with about fifty-five percent of the national
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population being indigenous, mostly Quechua and Aymara peoples.® It is worth noting that
while Bolivia’s constitution does not include explicit rights for nature, it does seem to prescribe
environmental rights to nonhuman beings and possibly ecosystems, offering constitutional
grounds for rights of nature legislation. This constitutional provision reads,
Everyone has the right to a healthy, protected, and balanced environment. The exercise of
this right must be granted to individuals and collectives of present and future generations,
as well as to other living things.
Bolivia’s rights of nature law is titled the Law on the Rights of Mother Earth and at a length of
five pages, articulates seven broad rights of Mother Earth:
1. To life: The right to maintain the integrity of living systems and the natural processes
that sustain them, and the capacities and conditions for regeneration.
2. To the diversity of life: The right to preserve the variety of beings that make up Mother
Earth, without being genetically altered or structurally modified in an artificial way, so
that their existence, functioning or future potential would [not] be threatened.
3. To water: The right to preserve the functionality of the water cycle, its existence in the
quantity and quality needed to sustain living systems, and its protection from pollution
for the reproduction of the life of Mother Earth and all its components.
4. To clean air: The right to preserve the quality and composition of air for sustaining
living systems and its protection from pollution, for the reproduction of the life of Mother

Earth and all its components.

% Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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5. To equilibrium: The right to maintain or restore the interrelationship, interdependence,
complementarity, and functionality of the components of Mother Earth in a balanced way
for the continuation of their cycles and reproduction of their vital processes.

6. To restoration: The right to timely and effective restoration of living systems directly

or indirectly affected by human activities.

7. To pollution-free living: The right to preserve Mother Earth’s components from

contamination, as well as toxic and radioactive waste generated by human activities.®’
Further, the law states that any conflict between human rights and the rights of nature must be
resolved in ways that do not “irreversibly affect the viability of living systems” and proceeds
further to identify general responsibilities for the government and the people. The government in
particular has a very wide array of environmental responsibilities ranging from more direct
ecological duties such as the prevention of the extinction of species and commodification of
living systems to a larger global role of promoting peace and eliminating weapons of mass
destruction. All citizens are empowered by the law to take legal action in the event of witnessing
clear harm to nature.

In 2012, Bolivia ambitiously enacted a second complementary law of far more detail
called the Framework Law on Mother Earth and Holistic Development for Living Well.*® This
second rights of nature law seeks to

Establish the vision and fundamentals of holistic development in harmony and balance

with Mother Earth to live well, guaranteeing the continued capacity of Mother Earth to

¥ Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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regenerate natural systems, recuperating and strengthening local and ancestral practices,

within a framework of rights, obligation and responsibilities.
While the first law clarifies specific rights for nature, this second law represents more of an
ambitious restructuring of the economic and social systems in Bolivia, being described as “a
civilizational and cultural alternative to capitalism, based on the indigenous worldview”. This
law also attempts to balance the often-conflicting interests of national economic development
and nature protections, consequently creating some ambiguity and inconsistency in the law. For
instance, the second law paradoxically includes the natural resource-based economic agenda of
then President Evo Morales: the active promotion of the agriculture, oil and gas, and mining
sectors, and states that the government must “promote the industrialization of the components of
Mother Earth”. Another example of this contradictory and at times confusing aspect of the law is
the required use of clean technology for the extraction of oil, gas and minerals to be in a manner
consistent with living in harmony with nature.*” Author David Boyd observes, “Bolivia attempts
to distinguish between selling nature’s goods (resources), which it encourages, and selling
nature’s functions (ecosystem services), which it prohibits”, and comments that “the logic behind
this distinction is unclear”. It is clarifying to note that at the root of this issue is one that Bolivia
shares with Ecuador: the need to balance the juxtaposing priorities of reducing persistent poverty
and protecting nature.

Despite the impressive language and clear intent of Bolivia’s landmark legislation,
according to Kauffman and Martin in 2021, there is no evidence that the laws have actually been

implemented. Unlike their Andean neighbor Ecuador, “rights of nature has not been invoked in a

¥ Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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single lawsuit, much less upheld by a court at any level, nor has rights of nature been inserted

into administrative policy”, much to the dismay of indigenous advocates and communities.”’

Colombia

In 2016 and 2018, the Constitutional Court of Colombia granted legal rights to two
recognized ecosystems: the Atrato River Basin, and the Colombian Amazon Rainforest,
respectively, with rights to protection, maintenance, conservation and restoration, proclaiming
that “nature must be protected for its intrinsic right to exist” and “not solely for its limited
instrumental value”. Since then, Colombian courts have recognized at least fifteen more
ecosystems as legal rights holders.”’ Unlike Ecuador and Bolivia, which enshrined rights for
nature directly into their constitution and by national legislation, respectively, Colombia has
relied on granting nature rights through its Constitutional Court by interpreting and expanding
existing constitutional environmental rights for its citizens to also encompass specific
ecosystems.

In a case against the destruction of the Amazon rainforest, 25 plaintiffs claimed that the
deforestation in the Amazon exacerbates the effects of climate change and therefore, violates
their constitutional right to a healthy environment and threatens their fundamental rights to life,
health, food, water as well as their intergenerational rights of future generations. In this high
profile case, prominent defendants included the President of Colombia, the Ministry of

Environment, the Ministry of Agriculture, as well as local mayors and other representatives of

%% Kauffman, Craig M and Pamela L Martin, The Politics of Rights of Nature (MIT Press, 2021).
? Richardson, Whitney, and Camila Bustos. “Implementing Nature’s Rights in Colombia: The
Atrato and Amazon Experiences.” Revista Derecho Del Estado, no. 54 (November 28, 2022):
227-75.
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local governments. Despite the powerful figures aligned in favor for the continued deforestation
of the Amazon, the judge ruled on the side of the plaintiffs citing the many provisions and
principles of what is known favorably by scholars as Colombia’s “Ecological Constitution”,
which emphasizes the duty of the government to protect the “natural assets of the nation”.””

However, not unlike the Bolivian case, the implementation of the rights of nature for
these ecosystems have been problematic, troublesome and less than ideal. Illegal logging and
extractive mining operations continue in both ecosystems today as systemic issues with funding
and government compliance have only worsened. Additionally, the manipulation of government
reports and statistics on the health of the ecosystems is suspected, further entrenching
misinformation and tangible or measurable progress. Further, as there had been before the
rulings, the threat of violence is sustained by ongoing-armed conflicts in each of these regions,
which impede the government’s ability to deliver any sense of environmental justice ordered by
the courts. Therefore, neither environmental nor ecological victories have been fully realized for
the plaintiffs or the ecosystems that won their cases so sweepingly. And according to reports, the
rulings may have actually made conditions for the indigenous people and their beloved Amazon
home much worse. However, with the rulings have come some institutional improvements. Most
substantially, are increased channels to hold the government accountable for inaction, increased
dialogue and conversation as to what constitutes as justice for human communities in the
Amazon as well as increased political representation and new avenues for funding.”

The Colombian case and others like it, speak to the problematic issue of governance and
quality enforcement of the law. In order to protect nature with legal rights, a government must be

able to adequately enforce order and carry out the law. Moving forward, it will become more

2 1d.
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apparent that those nations with the most grandiose visions for an ecocentric ecological future

often have the most trouble actualizing them.

Mexico

Three Mexican states and Mexico City have granted rights for nature through state and
city constitutional amendments. In 2014, the State of Guerrero because the first government in
Mexico to adopt a rights of nature provision into its amended Article 2 of its constitution, which
reads

The precautionary principle is the basis for economic development and the State must

guarantee and protect the rights of nature in relevant legislation.

And also includes a provision guaranteeing, “respect for all life in all its manifestations”.**As of
2021 however, any such “relevant legislation” has yet to be passed.

Mexico City followed soon thereafter with an entirely revamped Mexico City
Constitution, which included various progressive reforms, many of which were quickly
challenged in court shortly after its ratification in 2018. Along with the human right to a healthy
environment, Article 13 of the city constitution orders authorities to adopt “necessary
measures...for the protection of the environment and the preservation and restoration of
ecological equilibrium” and goes on to state that

A secondary law will be passed with the objective of recognizing and regulating the

broad protection of the rights of nature and all its ecosystems and species as a collective

entity legal subject.”

** Macpherson, Elizabeth Jane. “The (Human) Rights of Nature: A Comparative Study of
Emerging Legal Rights for Rivers and Lakes in the United States of America and Mexico.”
Preprint. SocArXiv, (August 25, 2021).
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Like the Guerrero State Constitution, this article of the Mexico City Constitution gives explicit
authority to lawmakers and government officials to enact rights of nature legislation and policy,
but the city has yet to do so. The closest law resembling the rights of nature that Mexico City has
passed is titled the Environmental Law for the Protection of the Earth, which is legislation with a
ecocentric title and includes some ecocentric language, but remains ultimately anthropocentric,
defining natural resources as “natural elements suitable for beneficial use by people”, among
other things. Even so, the Mexico City’s constitution allows for the enactment of laws granting
rights to nature and so the door is open for when lawmakers feel that they are ready to truly do
so. Until then, its constitution remains as a symbolic victory for the wider rights of nature
movement, patiently awaiting its actualization.

In 2019, the Congress of the State of Colima passed an amendment modeled closely to
Articles 71 to 74 of the 2008 Ecuadorian Constitution, which reads as follows:

Nature, comprised of all its ecosystems and species as a collective legal subject, must be

respected in its existence, in its restoration and in the regeneration of its natural cycles,

together with the conservation of its ecological structure and functions, as established by

law.”
Interestingly, the Colima State Constitution also classifies nature as a public good, thus
establishing its claim over potential competing private interests,

Biodiversity, natural ecosystems, genetic heritage and native species are public goods of

the public interest, to be used in accordance with law; their protection, preservation and

recuperation is a shared responsibility for the public, private and social sectors.”’

% 1d.
% 1d.
71d.

61



This has been devised intentionally as a critical refinement to the Ecuadorian and Bolivian rights
of nature laws, and is evidence showcasing the international community borrowing and
improving rights of nature laws based on the experiences of other nations within the movement.
Lastly, in 2021, the Mexican State of Oaxaca also passed an amendment to their state
constitution that recognized the following rights of nature: the right to preservation, the right to
protection of its elements, the right to exercise its vital and natural cycles and its ecological
functions, the right to integral restoration of its ecological balance, and the right to be legally

represented. To date, the Mexican federal government has not enacted any rights of nature law.

Panama

In 2022, after a year of debate in the National Assembly, Panama enacted legislation
defining nature as “a unique, indivisible and self-regulating community of living beings,
elements and ecosystems interrelated to each other that sustains, contains and reproduces all
beings”, establishing legal rights for nature to “exist, persist and regenerate it life cycles...to
conserve its biodiversity...and to be restored after being affected directly or indirectly by any
human activity.”® National Geographic Explorer, Callie Veelenturf, was studying the
endangered sea turtles of Panama’s Pearl Island archipelago when she decided to approach and
propose national legislation to Panama’s first lady.” She had grown concerned with the health of
the turtles and found relief in reading on the rights of nature laws passed in Ecuador, Bolivia and
Colombia, which motivated her to act. While it is still too early to tell how this legislation may

fair in protecting the environment or turtles in Panama, it is in no small part a substantial addition

% Loeb, Vernon. “Panama Enacts a Rights of Nature Law, Guaranteeing the Natural World’s
‘Right to Exist, Persist and Regenerate.’” Inside Climate News (blog), February 25, 2022.
https://insideclimatenews.org/news/25022022/panama-rights-of-nature/.
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to the rights of nature movement. As one of the most mega-biodiverse nations on Earth,
experiencing tremendous deforestation and the growing consequences of climate change, this

law provides hope for a more sustainable and ecologically balanced Panama.

New Zealand

Other than the Whanganui River that was discussed earlier at end of Chapter 2, New
Zealand has also granted rights of nature to two other natural entities: Te Urewerea National
Park and Mt. Taranaki. Tu Urewerea was established as a national park in 1954 from most of the
traditional lands of the Tthoe people, a tribe apart of the larger indigenous Maori community,
who call the lands their “place of origin and return, their homeland”. While attempting to reach a
settlement, the Crown government acknowledged, “85% of Tuhoe people live outside Tu
Urewerea” and the indigenous tribe was negotiating to return ownership from the Crown
government to their people. While the Crown was unable to offer an exchange of land
ownership, they did offer to give legal personality to the park so the park would “own itself”.'*
The lands would remain protected as it was under the status of a national park but would be
governed differently and with Tihoe input and oversight. An agreement was soon finalized and
passed through the national legislature in 2014. It reads,

The purpose of this Act is to establish and preserve in perpetuity a legal identity and

protected status for Te Urewera for its intrinsic worth, its distinctive natural and cultural

values, the integrity of those values, and for its national importance, and in particular

to—

1% Magallanes, Catherine J. Iorns. “Nature as an Ancestor: Two Examples of Legal Personality
for Nature in New Zealand.” VertigO - La Revue Electronique En Sciences de [’environnement,
no. Hors-série 22 (September 10, 2015).
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(a) Strengthen and maintain the connection between Tiihoe and Te Urewera; and

(b) Preserve as far as possible the natural features and beauty of Te Urewera, the integrity
of its indigenous ecological systems and biodiversity, and its historical and cultural
heritage; and

(c) Provide for Te Urewera as a place for public use and enjoyment, for recreation,
learning, and spiritual reflection, and as an inspiration for all.'"’

Similarly, in 2017, Mt. Taranaki became the third natural entity in New Zealand to be granted
legal personhood after negotiations between Maori tribes and the Crown government. The
indigenous people view the mountain on the west coast of the North Island to be sacred and see it
as an ancestor and whanau, or family member.'%?

In New Zealand, the rights of nature signify a new era of indigenous peoples relations
with the government of their colonizers. Andrew Little, the Minister for Treaty Negotiations,
says the “agreements are a major milestone in acknowledging the grievance and hurt from the
past as the Taranaki iwi experienced some of the worst examples of Crown behavior in the 19"
century”.'” The government of New Zealand finds, whether it be deliberate or not, rights of

nature to have a multi-fold benefit: where indigenous peoples, the common citizen and

environmental causes can find common ground and reconciliation.

Spain

101 Id.

192 Roy, Eleanor Ainge and Eleanor de Jong. “New Zealand Gives Mount Taranaki Same Legal
Rights as a Person.” The Guardian, December 22, 2017, sec. World news.
https://www.theguardian.com/world/2017/dec/22/new-zealand-gives-mount-taranaki-same-legal-
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In 2022, the Spanish Senate passed the Mar Menor Act that granted the Mar Menor
Lagoon ecosystem legal personhood—the first and only European nation to affirm legal rights to
a natural entity. A legal movement in Spain was prompted by the collection of more than
600,000 citizen signatures advocating for legal personhood rights for the lagoon, which had
suffered from immense environmental degradation for decades. As the largest saltwater lagoon
in Europe, Mar Menor once enjoyed abundant biodiversity and health but has since been
subjected to agricultural and tourist interests that have depleted the ecosystem of its fish and
healthy algae populations. While the law recognizes the lagoon’s rights “to exist as an ecosystem
and evolve naturally” and creates a guardianship of bodies to oversee the health of the lagoon, it
is built on shaky legal grounds that leave the lagoon vulnerable to an encircling whirlpool of
ensuing litigation.

In 2023 members of Vox, Spain’s far-right parliamentary party, challenged the lagoon’s
legal personhood in Court declaring it as an “attack on the freedom of business”, a threat to
private property, and calling it as a “communist law”.'** Spain, like all other European countries,
does not contain any ecocentric language in its constitution. Article 45 of the Spanish
Constitution maintains an anthropocentric view of environmental rights, with the most generous
of wording being “everyone has the right to enjoy an environment suitable for personal
development, as well as the duty to preserve it”.'”> Unlike the clearly ecocentric language of

Ecuador’s constitution or the handful of state constitutions in Mexico, the Spanish Constitution

does not clearly authorize laws related to legal personhood or rights for nature. While perhaps

1%* S L, Ediciones Plaza. “El Constitucional admite el recurso de Vox para frenar la personalidad
juridica del Mar Menor.” Murciaplaza. Accessed October 6, 2023. https://murciaplaza.com/el-
constitucional-admite-el-recurso-de-vox-para-frenar-la-personalidad-juridica-del-mar-menor.

1% Fychs, Marie-Christine. “Rights of Nature Reach Europe: The Mar Menor Case in Spain in
the Light of Latin American Precedents.” Verfassungsblog, February 24, 2023.

65



the peoples ‘duty to preserve’ nature from Article 45 may provide some solid legal grounding, it
is difficult to ascertain whether this would actually legally qualify the lagoon for the legal
personhood. The strongest supporting case precedent supporting rights of nature is actually just a
quote from a 1990 Spanish Supreme Court opinion that simply notes that,
The differentiation between evils affecting the health of the people ...and the
environment is largely due to the fact that human beings do not see themselves as part of
nature but as an external force designed to dominate it ... It should be remembered that
nature does not allow unlimited use.'*®
With its poor legal backing, the Mar Menor Act seems doomed to die in Spanish Constitutional
Court. Nonetheless, the law represents a significant symbolic achievement and certainly marks a

way forward for a new form of European policymaking and rights for nature on the continent.

Uganda
In 2019, Uganda became the first nation in Africa to institute rights for nature, under
Section 4 of the National Environment Act, which reads,

1. Nature has the right to exist, persist, maintain and regenerate its vital cycles,
structure, functions and its processes in evolution.

2. A person has a right to bring an action before a competent court for any infringement
of rights of nature under this Act.

3. Government shall apply precaution and restriction measures in all activities that can
lead to the extinction of species, the destruction of the ecosystems or the permanent

alteration of the natural cycles.

106 Id.
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4. The Minister shall, by regulations, prescribe the conservation areas for which the
rights in subsection 1 apply.'"’
There have also been an concurrent grassroots indigenous movement led by Bagungu
communities, inspired by the indigenous movements in Colombia, to establish local ordinances
recognizing and reflecting customary law that include ecocentric perceptions of nature. The

Bulissa Council passed these ordinances in 2019 and 2020.'%®

The Rivers of Canada, Australia, India and Bangladesh

The Magpie River is a 120-mile-long waterway of the sparsely populated Cote-Nord
region of Quebec, Canada that is sacred to the indigenous Innu people, who call it Mutuhekau
Shipu. The Innu people have relied upon the river for centuries and moved to protect the river
with legal rights when it was threated by plans for the construction of a hydroelectric dam.
Inspired by the right of nature victories in New Zealand and claims made by localities in the
United States, the Innu Council of Ekuanitshit of the Innu First Nation working with the Quebec
Municipality of Minganie declared the river a legal person by resolution in 2021.'” The claim

remains legally uncontested and relies on indigenous rights underlined in the United Nations

197 Anima Mundi Law Initiative “Uganda Rights of Nature Case Study,”
https://staticl.squarespace.com/static/5d659024atafe900010c22d7/t/60400b0be2a71235¢1{8044
2/1614809867842/FINAL+RoN+CS+-+Uganda+-+nature.pdf.

1% Hal. “Uganda Recognises Rights of Nature, Customary Laws, Sacred Natural Sites.” Gaia
Foundation, March 29, 2021.

1% Berge, Chloe, “This Canadian River Is Now Legally a Person. It’s Not the Only One.”
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Declaration of the Rights of Indigenous Peoples as well as the municipal jurisdiction over the
river and other bodies of water in Minganie.''°

The rights of nature of the Magpie River include the rights to maintain its natural
biodiversity, to perform essential functions within its ecosystem and to have legal standing in
court to sue. This is the first instance of rights of nature in Canada and it remains to be seen how
the river resolution will hold up in practice. Mason and Chalupovisch acknowledge this question,
and ascertain that

Whether viewed as symbolic or as a new roadmap for conservation and reconciliation,

environmental personhood remains an evolving issue, which will continue to draw

attention of academic and policy makers in Canada and around the world."'"

Similarly in 2017, the Parliament of Victoria passed the Yarra River Protection/Wilip-gin
Birrarung murron Act, recognizing the Yarra River as a legal living entity in the Australian state.
Not only was this the first legislation in Australia to grant legal rights to a natural entity, it was
also the first to be co-titled in an indigenous language.''? ‘Wilip-gin Birrarung’ translates to
‘keep the Birrarung (Yarra) alive’ in Woi-wurrung, the language of the indigenous Wurundjeri
Woi-warrung people. Inspired by and similar to the Whanganui River Settlement of New
Zealand, the Act provides a strategy for the river’s long-term management and protection and

looks to the indigenous people to help maintain and orchestrate the plan for the river.

"% Mason, Robert and Chalupovitsh, Michael, Library of Parliament. “The Rights of Nature:
Canadian and International Developments in Granting Legal Rights to Rivers.” HillNotes, April
22,2021.
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In 2017, the High Court of the state of Uttarakhand, located on India’s northern border,
declared

The Rivers Ganga and Yumana, all their tributaries, streams, every natural water flowing

with flow continuously or intermittently of these rivers, are declared as juristic/legal

persons/living entities having the status of a legal persons with all corresponding rights,

duties and liabilities of a living person.' "
The court reasoned that the rivers are “sacred and revered...central to the existence of half the
Indian population” and that environmental degradation was causing the rivers to lose “their very
existence, requiring extraordinary measures to be taken to preserve and conserve” these rivers.'*
However later that year, India’s Supreme Court reversed the Uttarakhand High Court’s decision,
fundamentally disagreeing with the legal notion of granting rights to nature on par with human
beings. Further, the Supreme Court also addressed concerns of a potential storm of lawsuits that
may occur in the event of a natural disaster. But in 2022, another court of India’s 28 states, the
Madras High Court, ruled, “Mother Nature [has] all corresponding rights, duties and liabilities of
a living person” in a case concerning a protected mountain forest.''® To date, India’s Supreme
Court has yet to respond.

In 2020, the Appellate Division of the Supreme Court of Bangladesh upheld a 2019 court

ruling on the legal personhood of the Turag River and affirmed that it and all other rivers—

numbered in the hundreds—in the country are “living entities” with legal personhood. The 2019

'3 0’Donnell, Erin L., and Julia Talbot-Jones. “Creating Legal Rights for Rivers: Lessons from
Australia, New Zealand, and India.” Ecology and Society 23, no. 1 (2018).
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Court recognized the ‘slow death’ of the Turag River and the illegal construction of its
riverbanks and provided directives to redress existing damage to the river, as well as
consequences for polluters. The 2020 court applied the lower court rulings to all rivers and also
issued specific and immediate action to limit harmful human environmental activity to protect

the nation’s rivers.''®

Ending Remarks

In this chapter, we took a tour around the world to get a sense of the rights of nature laws
that have blossomed over the course of recent decades. While it is too soon to judge whether or
not these laws will be effective to the degree in which they are intended, collectively, they
represent a burgeoning and paradigm shifting global movement that seeks to offer novel legal
protections to nature, ecosystems and natural-entities. In the next chapter, we will narrow our
focus to the United States, where the fight for nature rights has been confined to the local level
due largely to the overwhelming powerhouse that is corporate constitutional rights and legal

personhood in the United States.

16 Anima Mundi Law Initiative. “Rights of Nature Case Study Turag River,”
http://files.harmonywithnatureun.org/uploads/upload1130.pdf
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Chapter 4

The United States

Corporations are people, my friend!

-- Presidential Candidate Mitt Romney in 2011

We are sleepwalking into a mass extinction event — the sixth in our planet’s history, and
the first to be caused by human economic activity.""’

-- Jason Hickel (2020)

In this chapter, I explore how the rights of nature doctrine has been used in various cities
and counties to protect ecosystems in the United States. Here, the rights of nature doctrine has
not seen the same degree of success as it has elsewhere in the world. More specifically, the rights
of nature movement in the United States has at times been met with serious corporate contention
and even backlash and has therefore been restricted to establishment at the lowest level of
governance; the local and municipal. As we shall see in this chapter, this is due primarily to the
powerful legal standing of the American corporation, which has been fortified by the
constitutional granting of legal personhood and rights by the U.S. Supreme Court. In light of this,
any rights or standing for nature faces the difficult challenge of being perceived as a competitive

threat to the established rights and interests of American corporate power.

"7 Jason Hickel, Less is More: How Degrowth Will Save the World. (S.L.: Windmill Books,
2020).
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In this chapter, I will begin with the rights of nature victories of the community-based
municipal ordinance movement in the United States. This will aid in understanding not only the
characteristic presence of the U.S. rights of nature movement, but also the restrictions that
obstruct its successes. Second, I will present a brief history of the U.S. Supreme Court, focusing
on the cases that have established corporate rights and personhood so definitively in the United
States. Third, I will return to the rights of nature movement to examine corporate lawsuits
against rights of nature ordinances to provide recent examples of court decisions that
demonstrate the legal rationales for the superiority of corporate rights. Lastly, I will expand on
the idea of leaning on and utilizing corporate legal personhood to justify, support and bridge into
existence, legal rights and personhood for nature and ecosystems in the United States.

First, unlike much of the rest of world, the rights of nature municipal ordinance
movement in the United States did not commence with a grassroots indigenous movement or a
larger societal demand for an alternative ecocentric worldview. Legal standing for ecosystems in
the U.S. is understood, not so much as an attractive alternative philosophy, but much more so as
a potentially viable legal tool to help keep encroaching and polluting corporations at bay.''® For
instance, communities in Colorado and Pennsylvania have used rights of nature to prevent or
expel hydraulic fracturing projects near their towns and communities elsewhere have used rights
of nature to prevent other corporate initiatives, to name a few: the development of wind farms,
the extraction of local spring water for bottled water products, the prevention of power line

construction and the prohibition of pesticide spraying or other harmful farming practices.'"”

¥ Huneeus, Alexandra Valeria, “The Legal Struggle For Rights of Nature in the United States”
(April 15, 2022). Univ. of Wisconsin Legal Studies Research Paper No. 1747, 2022 Wisconsin
Law Review 133 (2022).
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According to Kohl and Walenta, as of 2023, ninety percent (fifty-four) of the rights of nature
ordinances in the United States explicitly deny corporate rights in their respective jurisdictions
either by denying rights outright or by stripping corporations of their legal personhood status if
they were to violate any of the rights in the law, including the rights of nature. This, I believe,
demonstrates the importance of understanding corporate rights within the broader effort of
establishing rights for nature in the United States, since the issues are, practically speaking, two

sides of the same coin.

Rights of Nature in the United States

In 2006, the Tamaqua Borough of Schuylkill County, Pennsylvania, a small rural
community in the coal region of the Appalachian Mountains, became the first municipality to
establish legal rights for nature in the United States. The persistent dumping of toxic sewage
sludge from mining operations in the area led to the drafting of a community ordinance
declaring,

Borough residents, natural communities, and ecosystems shall be considered ‘persons’

for purposes of the enforcement of the civil rights of those residents, natural

communities, and ecosystems.
It also authorized any resident of the Tamaqua to seek relief for damages caused to natural
communities and ecosystems.'*’

Tamaqua enlisted help from the pioneering Community Environmental Legal Defense

Fund, or CELDF, who drafted the ordinance for the borough. “Perhaps,” a CELDF drafter’s

120 Mannard, Kathleen M. “Lake Erie Bill of Rights Struck Down: Why the Rights of Nature
Movement Is a Nonviable Legislative Strategy for Municipalities Plagued by Pollution” 28
(2021): 38.
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thinking went, “if nature had rights similar to those of the corporation, it could counterbalance
the corporation’s rights”.'*' “The idea was to fight one legal fiction with another”, Huneeus adds,
using nature legal personhood to curtail corporate legal personhood. The ordinance itself was not
primarily a declaration of rights however, but rather a regulatory instrument focused principally
on the toxic sludge that many feared would contaminate the drinking water table. When half of
the town’s council voted against the proposed ordinance, fearing it could trigger lawsuits from
the industry, Mayor Chris Morrison stepped in to cast the deciding ‘Yes’ vote, reasoning,
Tamaqua is where [ am going to stay and create my future. Our biggest issue is taking
care of the environment and I have brought it to the forefront in my tenure as Mayor. We
shouldn’t have to wait until a farmer’s sheep or a child die for people to get involved. We
need to educate now . . . If I am going to be sued, so be it.'*?
Tamaqua was the first of many ordinances CELDF helped to draft and between 2006 and 2008,
CELDF partnered with other communities to pass six more ordinances that declared ecosystems
and natural communities as legal persons. Due to the growing media attention of their
groundbreaking work in the U.S., in 2008 the CELDF was enlisted to help Ecuador with its
renowned ecocentric national constitution. Since then, rights of nature has gained some traction
in the United States as other American communities have began looking to the novel idea for
better protection of their environments, natural spaces and communities.
In 2013, the City of Santa Monica in California enacted the Sustainability Rights

Ordinance that recognizes the rights of “natural communities and ecosystems” to “exist and

2 Huneeus, Alexandra Valeria, “The Legal Struggle For Rights of Nature in the United States”
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flourish” and grants residents the authority to “enforce any provision of the Santa Monica
Municipal Code that advances the goals identified as enforceable in the Sustainable City
Plan.”'**'** City leaders would later use this ordinance to deny a well drilling project on the
grounds that it would have violated the rights of a natural aquifer.'* A year after Santa Monica
instated its rights of nature ordinance, 70 percent of California voters in Mendocino County
approved a community bill of rights that recognized the rights of local ecosystems and banned
fracking in its jurisdiction.'*®

In New Hampshire, four communities have enacted community bill of rights that include
rights for nature, largely in the effort to keep their local water out of the hands of corporations.
Of the four is the town of Nottingham, where bottling company USA Springs proposed to take
over one million liters a day from the local aquifer for bottled water to be shipped overseas. After
first being denied by New Hampshire’s Department of Environmental Services, USA Springs
successfully appealed and won a ten-year water extraction permit in 2004. Several groups sued
to preserve the water but lost at the New Hampshire Supreme Court, leaving the citizens of
Nottingham desperate for a viable solution. The town turned to nature rights and passed the
Nottingham Water Rights and Local Self-Government Ordinance proclaiming,

We the People of the Town of Nottingham declare that water is essential for life, liberty,

and the pursuit of happiness—both for people and for the ecological systems, which give

life to all species. We the People of the Town of Nottingham declare that we have the
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duty to safeguard the water both on and beneath the Earth’s surface, and in the process,

safeguard the rights of people within the community of Nottingham, and the rights of the

ecosystems of which Nottingham is a part.'*’
The ordinance goes on to explicitly prohibit corporate water withdrawals and recognizes the
right of wetlands, streams, rivers and aquifers to exist and flourish. The ordinance brought
significant media attention to the town and galvanized public support and as a result, USA
Springs was unable to secure financing for its Nottingham bottling project and was eventually
forced to declare bankruptcy.'*® The water extraction permit from New Hampshire’s Department
of Environmental Services remained active until its expiration in 2014, but was never used. It is
noteworthy to point out here however, that this significant victory was not a legal one, but an
economic triumph that was motivated by a coordinated community movement. If USA Springs
were able to secure funding after the ordinance was established, it is unclear whether or not the
local ordinance would have held up in court. Considering the results of the lawsuits I will be

covering later in this chapter, it seems unlikely that it would have.

Moving Against the Grain
The history of American constitutional law in no small measure is the history of the
9

. . . 12
impact of the modern corporation upon the American scene

--Justice Felix Frankfurter, Associate Justice of the Supreme Court (1939-1962)
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If corporations are now alive, and have become persons, human beings might already be
dead things...the pressing question is whether corporations conceptually are persons or
30

nightmarish things impersonating persons.”

-- Richard Hardack (2019)

It cannot be clearer, that the single most imminent obstruction to the actualization of legal
personhood and rights for nature in the United States is the American corporation. In no other
nation on Earth, does a corporation enjoy the full force of constitutional rights initially
guaranteed to its citizens like it does in the United States. These rights empower corporations
with sharpened incentives to seek profits with minimal legal and physical restrictions. More
often than not, rights for nature is perceived as a threat to the corporation’s considerable
monopoly over nature in America, which is simultaneously driving and contributing significantly
to the occurrence of almost all environmental crises in the U.S.

Corporate interests scour the legal landscape like Cerberus, the monstrous three-headed
watchdog of Greek mythology, protecting the corporation from any and all legal infringement
and emboldening its status as a fictitious legal person in the eyes of the law. Hardack writes,

A once deified Nature, which was also putatively animated with some form of a soul, has

been superseded directly by the Corporation with a soul, which begins to take on the

exceptional, numinous, or inhuman characteristics of the divine — it is a disembodied,

collective that is animated, ubiquitous and theoretically immortal...[and] engaged in a

zero-sum game with Nature, and finally, the nation state.

130 Hardack, Richard. “Bad Company: The Corporate Appropriation of Nature, Divinity, and
Personhood in U.S. Culture.” British Journal of American Legal Studies 8, no. 2 (December 1,
2019): 249-88. https://doi.org/10.2478/bjals-2019-0015.

77



This presents a uniquely demanding challenge for the rights of nature movement in the United
States, since any legal victory for an ecosystem would also symbolize a defeat for corporate
power, creating vulnerabilities to industry by legal precedent for further future belittlement of, or
restrictions to, corporate rights. And with its substantial resources, be it legal, political, or
financial, of which most corporations have extraordinary amounts of, it is difficult to imagine
American corporate interests ever allowing this to happen.

In the following section, I will explore the legal reality and fiction of corporate
personhood, how it has come about and where it all comes from. First, I will quickly make the
point that the American corporation’s origins are intertwined with the inception of this nation;
Second, I will provide a case history on how corporate personhood came to be by the U.S.
Supreme Court; and lastly, I will bring this history to life by uncovering a number of recent court
cases where rights of nature claims were trumped by the reigning superiority of corporate legal

rights in America.

America: A Corporation from the Beginning?

In his book, “We the Corporations — How American Business Won Their Civil Rights”,
Adam Winkler makes the bold claim that “several of the Constitution’s most distinctive and
significant features can be traced to America’s colonial experience with the corporation,”
declaring that, “in the beginning, America was a corporation.” Of the several examples he
presents, Winkler markedly supports his assertion with the original 1629 charter of the
Massachusetts Bay Company (founders of the Massachusetts Bay Colony), which was designed
to govern the business and settlement enterprise and began with the words “We the People”. The

charter proceeded to set out a framework of governance for the company, “complete with a
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representative assembly, an elected chief executive, and guarantees of individual rights”. The
assembly held powers to enact “orders, laws, statutes, and ordinances”, while the elected
governor served as commander-in-chief, empowered with “force of arms” to combat threats to
the early colony. In 1641, the company even enacted a corporate bylaw known as the Body of
Liberties, which was, at the time, the most extensive listing of individual rights in the known
world, which preceded the English Bill of Rights and offered more individual protections than
the famously influential 1215 Magna Carta. 150 years later, the Constitution’s 1791 Bill of
Rights would offer many of the very same rights, such as rights for due process, to a speedy trial
and against cruel and unusual punishment, to name a few. The company bylaw even included the
right to equal protection under the law “whether inhabitant or foreigner”, an equivalent of which
would not be ratified into the American Constitution until the 14™ amendment came to pass after
the end of a bloody civil war in 1868, 277 years later.'*'"*?

This story certainly seems to allude to a particular historical legitimacy of corporate
rights in America. But, history tells us that when the American Revolution met its end, a new
nation of the people by the people, and not of the corporation, was born. And while corporations
may have played an instrumental role in the formulation and initiation of this new nation, they

did not initially enjoy the mighty privileges and powers they wield so vehemently today. Instead,

this would be earned and won over a history spanning almost two and a half centuries.

Building Personhood: A Case History

Bl Winkler, Adam. We the Corporations: How American Businesses Won Their Civil Rights.

New York, Liveright Publishing Corporation, 2019.
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In the following pages, I will showcase a number of pivotal landmark U.S. Supreme
Court cases and rulings that collectively constitute and create the superior legal standing of the
American corporation today. It is important to understand how corporations have won their
personhood, if we are to envision a similar possibility for nature and natural ecosystems. What |
wish to highlight here is how each of these cases, when taken into account individually, do not
particularly advocate for corporate power in the way it exists today. Instead, these cases only
authorize such power when they are considered as a whole. Further, in many of these cases, the
expansion of corporate power is justified through circumstances that only marginally involve the
legal nature of the corporate creature. Seldom do these cases seek to determine or specifically
warrant a clear ideation of corporate legal power, but instead, the many cases often serve as
conduits for the pressing political or ideological questions of their day, without paying much

mind to the grander long-term implications of their rulings.

The 19" Century

The first corporate rights case took place in 1809 and principally involved the first great
corporation, the Bank of the United States, which was charted by the first Congress in 1791. The
Bank was also a for-profit corporation with publicly traded stock, a thus exhibited a dual nature
of being both a corporation and government national bank. The case, Bank of the United States v.
Deveaux, came about through a tax dispute, when Peter Deveaux, an assertive Georgia tax
collector, forced the collection of state taxes at a bank branch in Savannah after the bank refused
to pay. The state taxes were fined by an anti-federalist Georgia and were seen as a wider
politically motivated attack against the corporate-federal hybrid bank at a time when questions of

federalism were animating the young nation. In fact, this case itself can be seen more accurately
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as a foreshadowing of the surfacing fate of federalism, since the case would help swing the
nation closer toward federalism at its height of national debate. When the drama of the tax
seizure eventually found its way to the Supreme Court, it brought with it the question whether or
not a corporation could be considered a “citizen” under Article III of the Constitution, which
guaranteed the right to sue in federal court. Justice Marshall, a known Federalist and supporter of
the bank, ruled that it did, opining that corporations are composed of citizens and therefore have
the right to sue or be sued by other citizens. However, the court further specified that while
corporations could sue on behalf of its citizens, corporations could not be citizens.'>* Winkler
notes that, starting with this case, it would become commonplace for future courts to “base
corporate constitutional protections on the rights of the members without ever seriously

134 This case marked the

questioning who the members were or what the members wanted.’
beginning for corporate rights in America, granting corporations the constitutional right to sue
and be sued in federal court, despite the unusual character of this bank and overarching political
debate that significantly motivated its outcome.

The 1819 Supreme Court case, Dartmouth College v. Woodward, is widely-believed to
have led the rise of the American corporation by establishing the principle that corporations are
private entities “formed in the marketplace over which the state had only limited regulatory
authority”—a notion that is widely accepted and rarely second guessed today. The case has been

so influential that in the decade that followed, the decision led to a massive proliferation in the

number of corporations of early America, making it the preferred form of business enterprise in
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the economy. Half a century later, Michigan Supreme Court Chief Justice Thomas Cooley would
comment on the Dartmouth College v. Woodward decision, lamenting that

The most enormous and threatening powers in our country have been created [by this

decision]; some of the great and wealthy corporations actually having greater influence in

the country and upon legislation of the country than the states to which they owed their

corporate existence.
Oddly enough, Dartmouth is not a corporation, but a college and the case looked specifically at
the matter of its charter, which was granted in 1767 by King George III prior to the American
Revolution. The case came about when the State of New Hampshire attempted to force the
college to become a public institution after the American Revolution, but Chief Justice Marshall,
once again relying on the argument of focusing on the rights of the citizen members of the
college and not the college itself, upheld the original charter as a private contract protected under
the Constitution’s contract clause. The ruling of this case essentially extends the contractual
protections afforded to private citizens to corporations or as Marshall saw it, mere organizations
occupied by private rights-bearing citizens, simultaneously cementing and sidelining the
governments ability to intervene in the affairs of business.

This early idea of establishing corporate rights by the rights of its members would later
evolve into explicit personhood in 1853 with the decision in Marshall v. Baltimore & Ohio
Railroad Company, where Chief Justice Taney ruled that the corporation is a “juridical person”,
or an independent legal actor. The corporation was thus fictionalized into the law with real rights
separate from the rights of its members, elevating the legal understanding of the corporation
beyond Justice Marshall’s derivative conception and granting the corporation its very own legal

identity. To put it in simpler terms, the corporate person was now born into the law. And this
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remains today, but is actually miniscule in significance when compared to what would arrive
after the end of the American Civil War. Yes, the corporate person was now alive, like a
Frankenstein of sorts, but it was still barren of constitutional rights, as it was still widely
understood at the time that these rights were exclusive to the living and breathing (white male
property-owning) person.

Five years after the Court created the corporate “juridical person”, certain citizens were
stripped of their constitutional rights. It was determined in Dred Scott v. Sandford (1857) that
freed and formally enslaved people of African descent were not considered “citizens” and
therefore could not enjoy the individual rights and privileges of the U.S. Constitution. This
would remain law of the land until the end of the Civil War. Hardack further opines that

Corporations endured: deathless, efficient, [and] self-renewing. This corporate

immortality and the expansion of exceptional corporate rights and immunities, is

achieved at the expense of individual rights and identities."*
This assemblage of the corporate legal power moves with a paralleled dismantlement of living
people’s rights and is a common and disquieting theme in this case history.

The Fourteenth Amendment was one of the Reconstruction Amendments to the U.S.
Constitution that was ratified at the end of the America Civil War. The Amendment articulates
citizenship rights and equal protections under the law for all citizens and was intended to
guarantee citizen rights for formerly enslaved black peoples. It has since been relied upon
regularly to win equal rights for racial minorities and other marginalized groups over time.

During the decades following its adoption however, Charles Collins, a lawyer and law librarian
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for Congress and the Supreme Court in 1912, found that the Supreme Court heard 604
Fourteenth Amendment cases between 1868 and 1912. Twenty-eight of those cases, less than
five percent, involved African Americans, and in almost all of those cases, they had lost. On the
other hand, more than half of all the Fourteenth Amendment cases, 312 in total, involved
corporations, which sweepingly succeeded in striking down numerous laws regulating
business.'*® Of these, are the cases that effectively grant corporations legal personhood on par
with an actual living human being. Also during this time, the Court nullified major sections of
the Civil Rights Act of 1875, which, like the Civil Rights Act of 1964, sought to prohibit racial
discrimination in places of public accommodation. So while African Americans with Fourteenth
Amendments claims were broadly denied favorable rulings by the Court, if they were heard at
all, the American corporation began equipping its legal personhood with specific prolific
constitutional rights and protections.'*’ Most notably through the following two cases, which
gave the corporation explicit Fourteenth Amendment protections.

In Santa Clara County v. Southern Pacific Railroad Company, the railroad company
contested a California law that prohibited railroads from deducting mortgages when calculating
the value of their land for tax purposes. Individuals and other businesses were allowed to deduct
their mortgage or mortgages and thus pay less overall taxes, so the railroad sued the County on
the grounds that it was being illegally discriminated against for being a corporation. The
railroads at the time were the big business of the era and to legally be able to opt out of the
California mortgage law would mean paying virtually no real estate taxes despite its substantial

ownership of California land. When the Court issued it’s ruling in 1886, it sided with the railroad
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but made no mention of corporate rights. In fact, it made no constitutional assertions at all and
simply resolved the case on narrow grounds much to the dismay and fury of Justice Field, who
was adamant about granting Fourteenth Amendment rights to corporations in this case. Strangely
and rather inexplicably, the Supreme Court’s Reporter of Decisions responsible for publishing
rulings and official opinions of Court to the public mistakenly and misleadingly wrote the
following:
The defendant Corporations are persons within the intent of the clause in section 1 of the
Fourteenth Amendment of the Constitution of the United States, which forbids a state to
deny to any person within its jurisdiction the equal protection of the laws. One of the
points made and discussed at length in the brief of counsel for defendants in error was
that “corporations are persons within the meaning of the Fourteenth Amendment to the
Constitution of the United States.” Before argument, Mr. CHIEF JUSTICE WAITE said:
“The Court does not wish to hear on the question whether the provision in the Fourteenth
Amendment of the Constitution which forbids a state to deny to any person within its
jurisdiction the equal protection of the law applies to these corporations. We are all of the
opinion that it does.”"**
Winkler says, “The court, of course, had not ruled on the question at all” and if anyone at the
time were to carefully read the actual opinion and not just the syllabus, they would find this
report to be factually incorrect. Fourteenth Amendment expert Howard Jay Graham also writes
“nowhere in the United States Reports are there to be found words more momentous or more
baffling than these”.'*” News quickly spread across the country that the corporation had won

Fourteenth Amendment rights even though it did not. It remains unclear how this may of affected
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American thinking on the corporation at the time. Perhaps it is not inconceivable that it might
thrust the Court to make the actual declaration soon thereafter, to save face in the eyes of an
otherwise would-be confused or critical public.

Two years later, in the 1888 case Pembina Consolidated Silber Mining Company v.
Pennsylvania, which involved another company attempting to avoid corporate taxes and fees,
Justice Field was assigned to write the Court’s opinion ruling in favor of the company. He wrote
enthusiastically into the majority opinion that “under the designation of ‘person’ there is no
doubt that a private corporation is included”, which was basically irrelevant to the facts of the
case itself, but nonetheless formalized corporate entitlement to Fourteenth Amendment rights.'*
With this, not only was the corporation a legal person, but also now legally entitled to the rights
of the Fourteenth Amendment—the amendment ratified to ensure equality under the law for
former slaves turned citizens. This is the first case granting the corporation constitutional rights,
breaking the seal for more constitutional corporate entitlements to come and beginning the
continual and increasingly disconcerting expansion of corporate constitutional rights through the

20™ and into the 21°* centuries.

The 20™ Century
The next case 1s not a U.S. Supreme Court case but a Michigan Supreme Court case that
has nonetheless had a pronounced effect on the way corporations do business in America. In
1916, the legendary automaker and businessman, Henry Ford was sued by the Dodge brothers,
who built Ford’s engines and owned ten percent of Ford Motor Company stock. James and

Horace Dodge had netted more than $32 million with their initial $10,000 investment into the
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company, but were dissatisfied and irritated when Ford refused to maximize his company’s
profits even further. Instead, Ford employed a strategy that sought to prioritize the well-being of
his workers and the company over his shareholders, stating in court that

My ambition is to employ still more men, to spread the benefits of this industrial system

to the greatest possible number, to help them build up their lives and their homes. To do

this we are putting the greatest share of our profits back in the business.'*’
Ford doubled workers wages, despite having ample job applicants willing to work for a lower
wage, and lowered the prices of his cars every year, explaining that he did not “believe that we
should make such an awful profit on our cars”.'** Despite his unconventional approach, Ford
Motor Company was at the time still a very successful company. The Dodge brothers
condemned Ford for not seeking to maximize profits, calling Ford Motor “a semi-eleemosynary
institution and not a business institution” and Winkler notes that their lawsuit would raise an
important question for an answer that would ultimately dictate the philosophy for corporations
moving forward: “can corporations be run in the interests of...employees, customers, and the
larger community—or must they be managed to maximize profits?”'** At trial, Ford asserts that
the company was organized “to do as much good as we can, everywhere, for everybody
concerned...and only incidentally to make money”. The Michigan Supreme Court ruled against
Ford, claiming that corporations could not “plan to benefit mankind at the expense” of
stockholders, further elaborating that

A business corporation is organized and carried on primarily for the profit of the

stockholders...the powers of the directors are to be employed for that end. The discretion
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of directors is to be exercised in the choice of means to attain that end, and does not

extend to a change in the end itself.

Corporate law scholar Kent Greenfield calls the 1919 ruling in Dodge v. Ford Motor Company
“corporate law’s original sin”, having since paved the path for the shareholder wealth
maximization principle to become deeply entrenched into American corporate culture.'** This
ruling has effectively disincentivized and even penalized future corporations for even
considering truly altruistic strategies and business practices, instead binding their operational
interests to the for-profit pockets of shareholders. With respect to the environmentalist cause, this
is a killing strike, since the mere existence of a waste producing, resource consuming corporation
has since been bound by a legal duty not to ever jeopardize shareholder profits, which
incentivizes acts of further environmental exploitation and deems worthless the implementation
of any genuine environmental-corporate ethic.

The following case is of particular interest because when considering its surface value, it
seems to represent a clear victory for civil rights for black Americans. However, the resulting
opinion has actually since been used to further advance and deepen corporate constitutional
privilege and power over time, another theme that has been pronounced throughout U.S.
Supreme Court history. This case does not concern a for-profit corporation at all, but a voluntary
nonprofit membership organization operating in the public interest. The NAACP, the National
Association for the Advancement of Colored People, was sued by the Attorney General of
Alabama in the racially charged 1958 Supreme Court case, NAACP v. Alabama ex rel. Patterson.
The suit was brought to prevent the NAACP from working in the state and to even expel them

from Alabama indefinitely, after their involvement in the contentious 1955 Montgomery Bus
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Boycott. The organization was operating in the state to provide legal assistance to black students
denied admissions to the state university after the consequential 1954 Brown v. Board of
Education decision that had ended Jim Crow segregation in schools in the South. The Alabama
Attorney General, John Patterson, based his grounds on the NAACP’s corporate status, which he
argued was therefore subject to state oversight like any other corporation, stating, “a corporation,
being an artificial entity, is subject to the restraints of the police power more than a natural
person”. When he subpoenaed the NAACP to produce a list of its members, the NAACP refused,
claiming its freedom of association and privacy rights, which Patterson counterclaimed
corporations did not have.

In the landmark decision, the Court ruled in favor of the NAACP. Justice Harlan opined
that because the NAACP was not a typical corporation, but a nonprofit membership organization
corporation, people joined specifically “to make more effective the expression of their own
views” and therefore, the NAACP was acting not as a for-profit business, but as its member’s
socio-political representative. Similar to Bank of the United States v. Deveaux, the organizations
rights were seen to derive from its member’s constitutional rights, and this was the rationale
granting the NAACP the freedom of association under the First and Fourteenth Amendments.
Winkler writes that this decision would be later reinforced and strengthened when southern
opposition returned to the U.S. Supreme Court in NAACP v. Button (1963) where it was held that
“through a corporation, the NAACP could assert freedom of association on its own behalf while
it could also assert the corresponding rights of its members”.'* Thus in this case, the NAACP

was given legal personhood.
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While the freedom of association established in the NAACP cases would be used by
advocacy groups in the fierce fight for civil rights throughout the following decades, in time, the
legal rationale in case would eventually be leveraged by economic interests to bring about
political speech rights for corporations. The NAACP rulings are later applied in Pipefitters Local
v. United States (1972) to voluntary membership political fundraising organizations, or PACs
specific to unions, but the Court also made the proposition that for-profit corporations were also
free to form PACs.'* Thus, practically over night, without even attempting to, corporations were
granted constitutional rights to influence democratic elections. This path paved would later lead
to the highly consequential landmark First Amendment case involving another nonprofit

organization, Citizens United.

The 21*" Century

When the conservative non-profit organization Citizens United produced the critical
documentary, Hilary: The Movie, with some corporate funding, they were prohibited by federal
legislation, the Bipartisan Campaign Reform Act, from releasing the film to general audiences,
which they had planned to do right before the 2008 Democratic primary election. The law
explicitly prohibited “electioneering communications” by incorporated entities and Citizens
United sued the Federal Election Commission arguing that the Bipartisan Campaign Reform Act
infringed on their First Amendment rights to free speech. In the 2010 5-4 decision, the Court
favored Citizens United in perhaps the most controversial case of the Court’s history asserting

that
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The First Amendment protects speech and speaker, and the ideas that flow from
each...Political speech is indispensible to decision-making in a democracy and this is no
less true because the speech comes from a corporation rather than an individual.'¥’
The Court’s ruling leaned on much of the two-century old legal precedent covered in this review
to galvanize its authority to finally forbid the government from “distinguishing among different
speakers, allowing speech by some but not others.”'*® Building off of the 1976 Buckley v. Valeo
decision that equated speech to money, Citizens United v. FEC basically amounts to welcoming
with open arms unlimited corporate money into American politics. To put it in another way, the
corporation became free to lobby politicians and fund campaigns with infinite sums of money,
since its money is now considered constitutionally protected speech under the First Amendment.
The final case to conclude this history is Burwell v. Hobby Lobby Stores Inc. (2014). 1
include this case simply to demonstrate how far the legal fiction of corporate personhood has
gone: from Justice Marshall’s assertion in Bank of United States v. Deveaux (1809) that while
corporations could sue on behalf of citizens, corporations could not be a citizen, to the 2014
acknowledgment in Hobby Lobby that corporations are ‘people’ under the Religious Freedom
Restoration Act—a federal law designed to enhance religious rights for people associated with
the First Amendment. Thus, Hobby Lobby established the corporation’s constitutional right to

religious liberty.

Corporate Lawsuits Against the Rights of Nature
More broadly, of the fifty-two municipal ordinances passed declaring rights of nature in

the United States, few have survived court challenges, and courts have consistently
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denied standing to natural entities and those who would represent them.

--Alexandra Huneeus (2022)

Grant Township

In 2014, Grant Township, a small rural community of about 700 people outside of
Pittsburg in Pennsylvania, passed a community bill of rights recognizing the rights of nature to
exist, flourish and naturally evolve. The ordinance was passed in response to the move by
Pennsylvania General Energy Company (PGE) to acquire permits to convert an existing oil and
gas well in Grant Township into a wastewater injection well for its fracking operations in the
area. Wastewater from fracking is known to contain toxic chemicals and, similar to Tamaqua
Borough in 2006, the people of Grant Township feared for the contamination of their drinking
water and for their general health. Citing the rights of nature and their township residents, the
ordinance banned wastewater injection wells within the township and removed the rights of oil
and gas corporations in the municipality, an action directly opposing the interests of PGE.'*

PGE sued Grant Township in federal court, asserting its constitutional corporate rights
and claiming that communities do not have the right or legal authority to prevent them from
operating where they wanted. PGE further proclaimed that Grant Township’s community bill of
rights was in violation of its corporate rights under the U.S. Constitution. The township retained
CELDF to defend their ordinance in court and they in turn submitted an application to intervene
on behalf of the Little Mahoning Watershed, the natural entity protected by the township’s bill of
rights, igniting praise from environmentalist and a flurry of outrage from a range of critics.

PGE’s lawyers argued that “the Watershed offers no legal support for its absurd attempt to

' Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
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intervene as a part to this lawsuit”, calling the move a “circus act”, adding that “a watershed
lacks consciousness, intelligence, cognition, communicability, or agency”."*” Boyd notes in
response “it is remarkable that PGE’s lawyers could describe watersheds as ‘artificial constructs’
while simultaneously believing that corporations are real persons to whom rights naturally
belong.”"!
In 2015, the Pennsylvania Department of Environmental Protection revoked PGE’s
permit for their proposed wastewater injection, before the Court could address the watershed’s
application to intervene in the lawsuit, stating their duty to “protect the waters of the
commonwealth” and the need to “review [their] procedures for granting permits for injection
wells”. PGE proceeded with the lawsuit and later that year, a federal judge in Western District of
Pennsylvania ruled in PGE’s favor declaring that the U.S. Supreme Court has “clearly and
repeatedly ruled that corporations are legal persons and as such enjoy constitutional rights”. The
CELDF appealed, but the United States Court of Appeals for the Third Circuit affirmed the
District Court’s decision, that “neither the Lake Mahoning Creek, nor any ecosystem, may be an
intervening party to federal litigation, upon the serious risk of violating the Federal Rules of
Civil Procedure.”'

Two years later, Pennsylvania’s Department of Environmental Protection granted PGE’s
wastewater well permit, allowing for their project, but the township did not give up. In their
counterclaim, now in state court, they resorted to Pennsylvania’s (anthropocentric)

environmental rights constitutional Amendment to resurrect the legality of their bill of rights

ordinance after the federal courts nullified it legally. The Pennsylvanian Amendment states, “The

150 Id.
151 Id.
152 Id.
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people have a right to clean air, pure water, and to the preservation of the natural scenic, historic
and esthetic values of the environment.”'>

In 2020, a state court ruled that Grant Township could still use its ordinance against the
Department of Environmental Protection’s granting of permits and in March, the department

went ahead and rescinded its wastewater injection well permits to PGE."™*

Now on appeal to the
Pennsylvania Supreme Court, in June 2023, after almost 10 years of tired litigating to prevent the
company from using the well in Grant Township, PGE announced its surprise decision to plug
and close the well without any clear stated reason. Stacy Long, the resident who drafted the
community bill of rights nearly a decade ago, says “we have to see it to believe it...if it happens,
I’m going to say whoopee. But I’'m not getting excited until it happens...” Hurdle further reports,
“its unclear why the company is continuing to pursue its court case against the town” after
announcing the well’s closure.'” While still finding use in revoking the well permits and
ultimately finding an unlikely victory, given the ruling by the federal courts, it stands that the
rights of nature provisions in its Community Bill of Rights remain unlawful.'*® This result
echoes the aforementioned outcome of USA Springs, Nottingham, New Hampshire case and

perhaps PGE ultimately acquiesced their efforts due to economic and practical rather than legal

reasons.

133 Mannard, Kathleen M. “Lake Erie Bill of Rights Struck Down: Why the Rights of Nature
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Lake Erie —Toledo, Ohio and the Spokane River — Spokane, Washington

The Lake Erie case exemplifies well how the rights of nature movement in the United
States has been restricted and confined to the local level. A community bill of rights was
amended into the city charter by residents of Toledo, Ohio in 2019 and gave the North American
Great Lake legal standing to sue in local court, the right to “exist, flourish, and naturally evolve”
and stripped corporations of their personhood rights in the municipality. These rights came about
in reaction to the polluting of the lake by fertilizer and animal waste from farms upstream, which
led to a toxic algae bloom that poisoned the drinking water system, facilitating an environmental
disaster. A local farmer filed suit against the lake’s Bill of Rights and a federal district court
judge struck down the local law a year later.'”’ One problem was the matter of jurisdiction—the
Lake Erie ecosystem shares its borders with dozens of municipalities, several states and a
Canadian province and therefore, Toledo lacks the authority to create a municipal law that can
apply to an entity beyond its borders. The court further reasoned that the Bill of Rights attempted
to invalidate state and federal law by stripping corporations of their rights and used the
aforementioned Grant Township case as legal precedent. Further, the state did not approve of
Toledo’s ordinance and the Ohio State Legislature was quick to produce a bill that the Governor
signed into law, stating “nature or an ecosystem does not have standing to participate in or bring

. . 1
any action in any court of common pleas”.'*®

"7 Huneeus, Alexandra Valeria, “The Legal Struggle For Rights of Nature in the United States”
(April 15, 2022). Univ. of Wisconsin Legal Studies Research Paper No. 1747, 2022 Wisconsin
Law Review 133 (2022).
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Another ordinance, The Community Bill of Rights for the City of Spokane in
Washington, met its demise before it could even be put to vote on almost identical grounds to the
Lake Erie case. Similarly, the law gave legal rights to the Spokane River, as well as the right to
sue and stripped the rights of any corporation that violated the rights listed in the ordinance. >’ A
lawsuit soon found its way into state court system were the bill of rights was deemed unlawful,
on the grounds that the rules of the river were already spoken for by state law, that the river
moves outside the municipal’s jurisdiction and that, with regard to corporate rights,

municipalities cannot undo decisions of the U.S. Supreme Court.

Mora County, New Mexico

In 2013, the CELDF was enlisted once again to draft a rights of nature community
ordinance for the sparsely populated Mora County of New Mexico that also included resident
rights to water, a sustainable energy future and self-government amid the increasing presence of
oil and gas industry corporations. This ordinance was the first in the United States to ban all oil
and gas drilling, including fracking, which resulted in numerous lawsuits from the oil and gas
industry, including a subsidiary of Shell that asserted their “constitutional right” to drill. The
county sought to take on the industry titans’ offensive with an annual budget of less than $1
million, while Shell, the sixth largest company in the world, had annual revenues of over $270
billion that year.'®® In the Shell case, a district court federal judge ruled that the ordinance
contradicted federal law, “a county cannot enact or supersede federal law. The ordinance goes

beyond Mora County’s historical lawmaking just to deprive a corporation of their rights.” Judge

159 Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
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Browning made it clear that “corporate rights take precedence over community laws and have
done so in the United States for over 100 years,” striking down the entire ordinance on the basis
that it violated the corporation’s right to oil. Mimicking similar federal rights of nature rulings,
the judge added that

The Defendant’s arguments’ that corporation should not be granted constitutional rights,

or that corporate rights should be subservient to people’s rights, are arguments that are

best made before the Supreme Court—the only court that can overrule Supreme Court

precedent—rather than a district court.'®’

On the more hopeful side of things for the rights of nature in this case, a suing oil
corporation involved in the Mora County case confessed that CELDF’s pioneering nature rights
work was “the beginning of a social movement that is greater than just the oil and gas industry, it

is a potential game changer for all of corporate America.”'®

Yet, given the sweeping defeat of
rights of nature ordinances in federal courts all across America, it remains to be seen how exactly

this ‘potential game changer for all of corporate America’ may manifest itself.

Leap-Frogging Corporate Personhood
Even the narrowest view of the interests of mankind, if pursued to its furthest bound,
leads us to conclude that our greatest happiness, especially if we are mindful of the
survival in dignity of our posterity, demands that we give some sort of standing in court
to the lilies, the trees and all the other glories of nature.

--Christopher Stone (1974)

161
Id.
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Through this chapter, I took a close look at the burgeoning rights of nature movement in
the United States, and found that, while the rights of nature has seen remarkable global
successes, the rights of the modern American corporation substantially impedes and stifles the
movement’s progress in the U.S. I first explored the movement’s few successes, where
communities used rights of nature ordinances to successfully banish or remove the presence of
encroaching corporate projects risking environmental harm to their lands. Then, I took a plunge
into the case history of the U.S. Supreme Court to acquire a deeper understanding of the
foundation of cases that constitute corporate personhood and its constitutional rights
entitlements. I found that the power of corporate personhood and their constitutional rights have
essentially been selectively cherry-picked into existence, by cases that typically dealt with
nonconventional corporate entities like nonprofit organizations, universities, and chartered
banking institutions. Further, I touched on the fact that corporate legal privileges often have
come at the expense of liberties and rights for individuals. Even worse, victories for the common
or uncommon citizen have been later recycled to ultimately further and advance corporate legal
power. Finally, due to this enhanced legal status, federal courts regularly side with the
corporation when they contest rights of nature ordinances, effectively championing Supreme
Court-mandated corporate power over the concerns of the American people on the local level, as
they are required to do.

Before we end this discussion, I want to return to an idea that was mentioned early on in
this paper by Fitz-Henry,

The ‘rights of nature’ in the United States are unique in that they are framed explicitly by

way of juxtaposition with the rights of corporations in order to perform a kind of moral-
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political double labor—simultaneously extending ecological rights and undermining

corporate constitutional rights.'®®
Legally speaking, how does this work? Well, instead of launching a diehard campaign to directly
disassemble corporate rights, which one may feel compelled to do, it would be far more feasible
to instead use corporate personhood to justify the establishment to nature personhood. It is well
understood by those that do legislative work in the U.S. that it is much easier to create new laws
or expand existing ones than to reverse or repeal laws. The prohibition Amendments of the U.S.
Constitution demonstrate this quite well—the Eighteenth Amendment banned the manufacture,
sale and transportation of alcohol and the Twenty-first Amendment repealed the Eighteenth
Amendment, marking the end of prohibition. Laws often have a way of building off of one
another as a society’s thinking and perspectives change and evolve. This has been historically
foundational to the inner workings of the U.S. Supreme Court as well, although the Court has
been known to veer off into totally new trajectories from time to time. Leap-frogging corporate
personhood is establishing nature personhood by utilizing the applicable arguments from
corporate case history. In essence, using the work of corporate personhood to justify and
legitimize the rights of nature and thus performing this ‘kind of moral-political double labor’.
While this effort have been restricted to localized rights of nature movement in the United States,
it would ultimately require a radically reconstituted U.S. Supreme Court to actualize nationally.
But it does seem that personhood for nature could be a plausible next step from corporate

personhood in the distant future with a more liberal Court.

' Fitz-Henry, Erin. “Challenging Corporate ‘Personhood’: Energy Companies and the ‘Rights’
of Non-Humans.” PoLAR: Political and Legal Anthropology Review 41, no. S1 (September
2018): 85-102.
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Part 2 — Hawai’i

Out of the mist came the Light
The Light burned hot
The mist arose,

Baring a blue ocean below
Out of the mist, came the earth
The ocean swelled around her

The sea became fruitful with fish
The sky became heavy
With clouds of rain
An arch of many colors, raised
its arms upwards to the sky
To unite the sky and sea
Thus, these lands were born.

The earth shook and quivered
Mountains arose from the depths
From the sky came flocks of birds
Soaring above the mountain peaks

They nested, filling the air
With song
The earth grew and flourished
Then from the ocean
Came man.'"

1% 1 ee, Pali. Ho opono. IM Publishing, 1 Mar. 2007.
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Chapter 5

The Hawaiian Archipelago

Native Hawaiians, like most Native people, have a special relationship to our one hanau
(birthsands). Land is our mother whom we must nurture and cultivate, and who in return
will feed and protect us. This ancient and wise cultural value is called malama ‘aina—to
care for the land—and is enunciated not only in our many land and resource struggles,
65

but also in our drive for self-determination.’

-- Haunani-Kay Trask (1991)

In this second part, I shift my focus to Hawai’i: first, as the most isolated archipelago in
the world and then, as a nation’s 50" state. The purpose of this part is to envision the enactment
of rights of nature laws for the State of Hawai’i, to understand why this is important for the State
and the Nation, and most significantly, how this can all be possible. In this chapter, I will provide
historical background and also introduce certain aspects of native Hawaiian indigenous culture
that overlap with key aspects of the rights of nature movement seen globally. Later in this
chapter, [ will also elaborate on a few Hawai’i-specific issues that warrant or could benefit from
legal rights for nature in the State, such as the increasingly threatened ecosystems and
populations of wildlife found nowhere else in the world, the consequences of climate change that

are destined to disproportionately impact the islands relative to the rest of the Nation, and

1% Trask, Haunani-Kay. “Coalition-Building between Natives and Non-Natives.” Stanford Law
Review 43, n0. 6 (1991): 1197-1213.
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particularly unique indigenous and environmental concerns that can or could have been more
adequately remedied by legal rights for nature.

Like the many indigenous peoples whose movements have established rights for nature in
nations around the world, the native Hawaiian people experience and have experienced an
intimate and interrelated connection with nature on their home islands and have a robust cultural
belief system that reflect its intricacies. I later argue in Chapter 6 that within this indigenous
culture unique to Hawai’i lays a pathway for rights of nature to exist in the State, with legitimate
codified backing from the State’s current constitution. Of course, with this vision comes practical
limitations that must be considered and will, most notable of these being the bitterly unfulfilled
relationship between the native Hawaiian people and the American state and federal
governments. Native Hawaiians maintain substantial distrust towards the descendants of their
American colonizers, and continue to harbor animosity towards ruling state institutions while
suffering through some of the worst and widely persisting socioeconomic conditions in the
country. Borrowing and building upon Fitz-Henry’s use of a term recently seen at the end of Part
1 of this paper, I believe that rights for nature in Hawai’i carries the potential for a moral-
political triple labor—extending ecological rights, undermining corporate rights and actualizing
and championing native Hawaiian worldviews and rights, in one fell swoop. Moving forward, it
is crucial that we begin with a brief history of the Hawaiian Archipelago, to provide proper

context for the rest of this paper and the arguments to come.

I. A History of the Land

It is indeed a remarkable movement to ponder: that roiling upward thrust through eons of

time, producing the Hawaiian archipelago of volcanic islands, shoals, and subsided
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volcanoes, stretching 1,600 miles along the center of the Pacific Ocean. It was this great
upheaval that formed the land found by Polynesian peoples from islands farther south when
they sailed forth in search of a new homeland. '%

-- Thomas Creighton in The Lands of Hawaii (1978)

The Hawaiian Archipelago is part of a larger mostly undersea mountain range in the
Pacific Ocean known as the Hawaiian-Emperor seamount chain, which spans from the Meiji
Seamount, an ancient underwater volcanic mountain near Russia in the far Pacific northwest, to
Kama‘ehuakanaloa, the youngest volcano of the chain, which lies just southeast of the Island of
Hawai’i.'®” The still growing Hawaiian-Emperor seamount chain is the longest volcanic chain on
Earth with at least 129 distinct volcanoes, and is age progressive with the eldest volcanoes at the
northeastern end estimated to be 75 to 80 million years old.'®® Its youngest volcanoes make up
more than the southernmost half of the Island of Hawai’i and are still active today—Hualalai,
Mauna Loa, and Kilauea, with Mauna Loa being the largest land volcano and the second largest
of all volcanoes on Earth. The youngest volcano of the chain, Kama‘ehuakanaloa, is estimated to

be about 400,000 years old and is said to be in its active ‘preshield’ stage, which is the stage of
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development that precedes the normal ‘shield’ shape and behavior of active volcanoes. It is
expected to rise from the sea in 10,000 to 100,000 years.'®’

The Hawaiian archipelago consists of the most substantial islands of the Hawaiian-
Emperor chain and then some, that comprise the State of Hawai’i: the major or ‘high’ islands at
the chain’s most southeastern end that number eight, and the uninhabited minor islands, partial
islands, islets, shoals, atolls and reefs that number over a hundred and include the low-lying
Leeward Hawaiian Islands to the northwest. With the single exception of Kaho’olawe, the major
islands are all presently inhabited.

The archipelago is the most isolated grouping of islands in the world and also home to
“the single richest set of ecological conditions on the planet”, according to American Scientist.
The U.S. Forest Service has mapped 27 out of 38 Holdrege global life zones on the Hawaiian
Islands that include pristine seacoasts, dense lowland forests, mid-elevation woodlands, bustling
tropical rainforests, arid upland forests, and subalpine and alpine mountainous ecological zones,
to name just a handful.'”® For over 30 million years the emergent Hawaiian Archipelago rose
from the middle of the sea and gradually developed diverse assemblages of native ecosystems
and unique life forms seen nowhere else on Earth.'”' Olson of the National Academy of Sciences
writes,

When each new Hawaiian island rose above the waters of the Pacific, it was as hot and

lifeless as the surface of the early earth. But it did not remain barren for long. As soon as

the lava cooled, it was colonized by spores of algae, mosses, and ferns carried on the

1% Clague, David A., and G. Brent Dalrymple. “Tectonics, Geochronology, and Origin of the
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wind from other islands and from distant continents...Birds, bats and insect species

capable of flying the thousands of miles...from Asia or the Americas...carried seeds and

other organisms [to the islands] in their guts, on their feathers, [fur], beaks and feet.!”?
These early migrants that stumbled upon the newly born Hawaiian Islands set into motion what
Olson describes as “a very late chapter in the story of life’s history on earth”, with the Earth
itself being more than 150 times the age of Kure Atoll, the oldest island of the Hawaiian
archipelago. The first of the major islands, Kaua’i, became fully formed 5 million years ago and
the relatively young Island of Hawai’i, also known as the Big Island, is less than a half a million
years old and grows still today. And because of the immense spaces of time and isolating
distances between each of the islands, each new Hawaiian island was populated by a different
variety of plant and animal species, creating unique and distinct evolutionary networks and
ecosystems on each island. Olson notes that “the 1,700 species of native Hawaiian plants
descended from about 300 separate species and 10,000 species of native insects may be
descended from only 350 to 400 separate founders™.'”> As time moved along, these ecosystems
grew increasingly diverse and yet maintained its evolutionary uniqueness from the rest of the
world due to the islands’ distinct geographic isolation. 1,400 to 1,600 years ago, Polynesian
ocean voyagers were the first humans to discover the virgin Hawaiian Islands, explore its nascent

ecological world and soon become its very first human settlers.

Ancient Hawai’i
The original inhabitants of the Hawaiian archipelago were Polynesians from the

Marquesas Islands who arrived in approximately 400-600 A.D and settled on at least ten separate
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Hawaiian Islands.'” 500-600 years later, however, successive waves of Tahitians began to
arrive, which forever altered the culture, customs and polity of the early Hawaiian society.
Garcia writes that the “newcomers possessed a culture more highly developed than the original
Marquesans and more strictly enforced the kapu system, Polynesia’s ubiquitous social-political-
religious structure”.'” The Tahitian settlers eventually displaced the original Marquesan settlers
and established Tahitian chiefs as the ruling caste determined by blood, and would control
Hawai’i’s socio-political systems until the end of the 19" century. For hundreds of years near the
middle of the second millennium, Hawai’i consisted of numerous chiefdoms that perpetually
warred over territory and for the consolidation of power. And by the time of first Western
contact in 1778, four chiefdoms existed, controlling each of the four largest main islands:
Hawai’i, Maui, O’ahu, and Kaua’i.!”®

In 1782, a powerful Maui chief conquered O’ahu and also gained indirect control over
Kaua’i, instigating a power vacuum by pursuing to unify all island chiefdoms under his single
rule. In 1791, a chief named Kamehameha emerged as a new leader on Hawai’i Island, and
befriended the Empire of Britain to defend his chiefdom from the Maui chief that now ruled over
Maui, O’ahu, and Kauai. When the Maui chief died suddenly in 1794, Kamehameha plotted to
take control of the entirety of Hawai’1’s main islands and a year later he successfully invaded
Maui, then O’ahu, but was stopped at Kaua’i. With time, Kaua’i would eventually concede
diplomatically, thus marking the first-time organization of Hawai’i under a single kapu chiefdom

in the year 1810. When Kamehameha died in 1819, his son, Kamehameha II led a short reign
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that would establish the chiefs of Hawai’i Island as the unified kapu chiefdom’s ruling clan. His

son, Kamehameha III, would later establish the Kingdom of Hawai’i in 1840.""

1893: Kingdom Overthrow
‘The English Language shall be the medium and basis of instruction in all public and
private schools...any schools that shall not conform to the provisions of this section shall

not be recognized by the Department.’

-- Republic of Hawai’1’s first President, Sanford B. Dole (June 8, 1896)

When Kamehameha III succeeded his father in 1825, he sought to establish a Hawaiian
Kingdom as a modern nation, carrying on his father’s belief that complete independence was
“the greatest safeguard for the liberties of this people”.!”® By 1840 he divided his government
into three interdependent bodies, enacted a ‘Hawaiian Magna Carta’ and adopted a constitution
that granted political representation to commoners through an elected body of representatives.
Kamehameha III thereby successfully established the Kingdom of Hawai’i into a constitutional
monarchy and independent nation by international standards. And from 1839 to 1852 the
Kingdom of Hawai’i received formal recognition as a sovereign nation from the United States
and nearly every major European power and would persist independently for over a half a
century.

Perhaps fatally however, the young nation relied upon foreigners to conduct “important

affairs of government” because Hawaiian chiefs were not sufficiently educated in international
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diplomacy and in Western forms of conduct, mannerism and governance. This reliance and need
for the expertise of foreigners necessitated a required oath of allegiance to be given to the king
by those foreign born in the Kingdom. Garcia adds that the monarchy’s intention for the
Kingdom at this time was for

The creation of a Hawaiian state by the fusion of native and foreign ideas and the union

of native and foreign personnel, bringing into being an Hawaiian body politic in which all

elements, both Polynesian and haole [non-ethnic Polynesian], should work together for
the common good under the mild and enlightened rule of a Hawaiian king.'”
This intention thus pushed for the gradual opening and allowance of foreigner naturalization
policies, which was prophesized by some at the time to bring the “break|[ing of] the nation to
bits”. It appears that requiring foreigners to take an oath of allegiance to the king and the
Kingdom was believed to be sufficient enough to coax loyalty to the regime—an assumption that
would ultimately prove to be naive and ruinous for the Kingdom.

By 1840, foreigners had long resided on the Hawaiian Islands and had proved themselves
as valuable advisors of warfare and politics to powerful chiefs such as Kamehameha I, but were
not officially considered citizens of the Kingdom. However, the topic of naturalization had a
hotly contested issue for decades and in 1846, after a string of successive gradually expanding
naturalization policies, the Kingdom finally permitted full naturalization to foreigners who had
resided in the Kingdom for one year or more. Furthermore, in 1856, the Supreme Court of the
Kingdom of Hawai’i ruled that Hawaiian born children of foreigners were considered citizens.
By 1893, naturalized citizens comprised 15-20 percent of the Kingdom’s population, which is

the same year a group of mostly naturalized foreigners, native-born subjects of non-ethnic
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Hawaiian ancestry and foreign residents, led a successful coup d’état to overthrow Hawai’1’s last
monarch, Queen Lili’uokalani.

Since the establishment of the Kingdom in 1840, a growing number of Americans in
Hawai’i and in the United States became eagerly supportive of annexing Hawai’i to the United
States. Western influence on the islands had been entrenched decades earlier and from 1778 to
the 1893, life in Hawai’i could be characterized by a “Western invasion of missionaries,
agriculturalists, traders and merchants” with “Western attitudes, philosophies, and goods
dominating every aspect of Hawaiian culture and society”: private land ownership replaced the
Hawaiian land tenure system, Western religion replaced ancient religion and Western diseases
decimated the native Hawaiian population—ranging anywhere between 300,000 to 1,000,000 in
1778 to 40,622 in 1890."* A partial coup in 1887 was the culminating act of this larger
domination of Hawaiian society by pervasive Western forces, which forced Hawaiian King
Kalakaua to endorse a new constitution, known as the ‘Bayonet Constitution’, which gave some
of the Monarch’s controlling powers to a group of wealthy Western landowners, limiting the
people’s right to vote and leaving the native Hawaiian people alienated and without any direct
political influence in their very own nation.'®'

Motivated by limitations and restrictions to American business and national interests and,
even more so, an engrossing fear of a new Queen in 1891 and her desire to restore voting rights
to her people and reconsolidate the monarchy’s lost power, wealthy Western landowners and

merchants formed the ‘Committee of Public Safety’. They fraudulently asserted that Queen
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Lili’uokalani’s attempts to restore the monarchy jeopardized the public safety of Americans
living in Hawai’i. And in January 1983, members of the Committee of Public Safety with help
from John L. Stephens, the United States Minister to Hawaii—an office of the U.S. Department
of State and a position appointed by the President of the United States— enlisted a company U.S.
Marines from the U.S.S Boston “to protect American citizens and property in the event of the

impending and inevitable conflict between the Queen and the citizens.”'®

The coup was a
success; the ardent band of American businessmen and a government official and his soldiers
forcibly overthrew Queen Lili’uokalani and her constitutional monarchy. On January 17, 1893,
the chairman of the anarchical Committee addressed a crowd in front of the ‘Iolani Palace, the
Queen’s royal residence, and read aloud a proclamation that formally deposed the Queen,
abolished the Hawaiian constitutional monarchy, and established a new provisional government.
Queen Lili’uokalani protested adamantly to the United States government, writing the very same
day,
I, Lili’uokalani, by the grace of God and under the constitution of the Hawaiian
Kingdom, Queen, do hereby solemnly protest against any and all acts done against
myself and the constitutional Government of the Hawaiian Kingdom by certain persons
claiming to have established a Provisional Government of and for this Kingdom.
That I yield to the superior force of the United States of America, whose Minister
plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be
landed at Honolulu and declared that he would support the Provisional Government.

Now to avoid any collision of armed forces, and perhaps the loss of life, I do, under this

protest and impelled by said forces, yield my authority until such time as the Government
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of the United States shall, upon facts being presented to it, undo the action of its
representatives and reinstate me in the authority which I claim as the constitutional
sovereign of the Hawaiian Islands.'®
From 1893 to 1898, fierce debate ensued in Congress over the Kingdom overthrow and the
possibility of annexation, enlivened by obstinate annexationists with ranging disputes “on
constitutional law to diatribes on racial inferiority”. For some time, the facts of what and how the
overthrow transpired were readily unclear to Congress, with many believing the overthrow was
led justly by the people of the Kingdom with supporting Americans—a lie long peddled by the
Committee of Public Safety. President Grover Cleveland initially barred annexation and
commenced a thorough investigation to uncover the truth of the events that took place. On
October 18, 1893, near the conclusion of the investigation, Secretary of State Walter Gresham
wrote to President Cleveland,
The earnest appeals to the American minister for military protection by the officers of
that Government, after it had been recognized, show the utter absurdity of the claim that
it was established by a successful revolution of the people of the Islands. Those appeals
were a confession by the men who made them of their weakness and timidity.
Courageous men, conscious of their strength and the justice of their cause, do not thus
act. It is not now claimed that a majority of the people, having the right to vote under the
constitution of 1887, ever favored the existing authority or annexation to this or any other

country. They earnestly desire that the government of their choice shall be restored and

its independence respected...Should not the great wrong done to a feeble but independent

18311 iliuokalani to Sanford B. Dole" (1893), Hawaiian Collection at Hamilton Library,
University of Hawai’i. http://libweb.hawaii.edu/digicoll/annexation/protest/liliu2.php.
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State by an abuse of the authority of the United States be undone by restoring the
legitimate government? Anything short of that will not, I respectfully submit, satisfy the
demands of justice. Can the United States consistently insist that other nations shall
respect the independence of Hawaii while not respecting it themselves? Our Government
was the first to recognize the independence of the Islands and it should be the last to
acquire sovereignty over them by force and fraud.'*

A few months later, President Cleveland addressed Congress candidly on the side of truth,

morality and the Hawaiian Kingdom, beseeching Congress to act the same,
I suppose that right and justice should determine the path to be followed in treating this
subject. If national honesty is to be disregarded and a desire for territorial extension, or
dissatisfaction with a form of government not our own, ought to regulate our conduct, |
have entirely misapprehended the mission and character of our Government and the
behavior which the conscience of our people demands of their public servants... It
appears that Hawaii was taken possession of by the United States forces without the
consent or wish of the government of the islands, or of anybody else so far as shown,
except the United States Minister. Therefore the military occupation of Honolulu by the
United States on the day mentioned was wholly without justification, either as an
occupation by consent or as an occupation necessitated by dangers threatening American
life and property. It must be accounted for in some other way and on some other ground,
and its real motive and purpose are neither obscure nor far to seek... I believe that a

candid and thorough examination of the facts will force the conviction that the

BUS. Department of State, “Foreign Relations of the United States, 1894, Appendix II, Affairs
in Hawaii.” Office of the Historian,
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provisional government owes its existence to an armed invasion by the United States.
Fair-minded people with the evidence before them will hardly claim that the Hawaiian
Government was overthrown by the people of the islands or that the provisional
government had ever existed with their consent... it has been the settled policy of the
United States to concede to people of foreign countries the same freedom and
independence in the management of their domestic affairs that we have always claimed
for ourselves; and it has been our practice to recognize revolutionary governments as
soon as it became apparent that they were supported by the people... It has been the boast
of our Government that it seeks to do justice in all things without regard to the strength or
weakness of those with whom it deals. | mistake the American people if they favor the
odious doctrine that there is no such thing as international morality, that there is one law
for a strong nation and another for a weak one, and that even by indirection a strong
power may with impunity despoil a weak one of its territory...By an act of war,
committed with the participation of a diplomatic representative of the United States and
without authority of Congress, the Government of a feeble but friendly and confiding
people has been overthrown. A substantial wrong has thus been done which a due regard
for our national character as well as the rights of the injured people requires we should
endeavor to repair...A man of true honor protects the unwritten word which binds his
conscience more scrupulously, if possible, than he does the bond a breach of which
subjects him to legal liabilities; and the United States in aiming to maintain itself as one
of the most enlightened of nations would do its citizens gross injustice if it applied to its
international relations any other than a high standard of honor and morality.... if a feeble

but friendly state is in danger of being robbed of its independence and its sovereignty by
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a misuse of the name and power of the United States, the United States can not fail to
vindicate its honor and its sense of justice by an earnest effort to make all possible
reparation.'®
Despite the honest efforts led by President Cleveland’s administration, by 1895, twenty nations
had already recognized the later established and American-led ‘Republic of Hawai’1’ as the
lawful and legitimate government of Hawai’i. And in 1898, armed with a new U.S. President, the
Congress formally annexed the Republic of Hawai’i, ultimately citing the strategic importance of
possessing Pearl Harbor and the political and economic interests escalating in the Far East as the
deciding factors. The Newlands Resolution of 1898 inscribed the terms of the annexation,
officially making Hawai’i an organized incorporated territory of the United States of America.'*®
Miller makes the observation that with respect to colonization, “local culture is a
potential repository of resistance and none more so than language”.'” And what follows soon
hereafter in native Hawaiian history has been identified by Lucas as the second phase of post-
contact history of American-Hawaiian relations: the first being “a period of mutual respect and
benign neglect—the ‘English-mainly’ campaign lasting from 1820 until 1895 and the second,
“Outright suppression, punishment, and the rapid demise of the Hawaiian language from 1896 to
1978.”'% It was well understood by Westerners, especially Americans in 1896 that, as said by a

settler reverend living there at the time with regard to young Hawaiian children,
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Here is an element of vast power in many ways: with this knowledge of English will go
into the young American republicanism and Christian ideas; and as this knowledge goes
in, kahunaism, fetishism, and heathenism generally will largely go out.”'™

Noenoe Silva and others add, “To sever people from their language is a strategy of warfare
aimed at producing death. Linguistic colonization is thus not about destroying words, it is about
destroying worlds.”'*° By 1920, “all but one Hawaiian language newspaper had closed” and by
statehood in 1959, native Hawaiian speakers had dwindled to a few thousand, leaving it “almost

extinct as a daily-use language”.""

The State of Hawai’i and The Hawaiian Renaissance

Territorial rule, from 1900 until statehood in 1959, symbolized the unrestricted growth of
Hawai’i’s sugar and plantation economy, which was orchestrated with significant help from a
dominant Republican Party political oligarchy, composed primarily of wealthy landowning

c . 192
missionary descendants."

In 1954, the Democratic Party gained majority control of the
legislature from the Republicans for the very first time, which remains to this day, and prompted

substantial changes to the economy of Hawai’i. Darrah-Okike writes the Democratic Party

instituted “a new growth regime developed around tourism and real-estate development, which
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gradually displaced plantation agriculture as the foundation of Hawai’i’s economy”.'”* The
resulting Hawai’1 is the one that largely exists today, besieged with hotels, resorts, infrastructure
to support tourism and residential developments. The new growth regime, as described by
Darrah-Okike, “led to the creation of powerful political coalitions as land interests amassed
through rising property values and rapid economic changes that offered lucrative opportunities to

some while leaving behind others.”*

A new vision was in place that recognized land
development as a prime driver for economic prosperity, which came much to the horror of the
surviving native Hawaiian people. Statehood came soon thereafter, in 1959, making Hawai’i the
fiftieth state of the Union, much to the further dismay of native Hawaiians. However, the
unrelenting development of Hawai’i’s lands eventually motivated momentous political pushback
as native Hawaiians, social justice advocates, and environmentalists grew increasingly disquieted
by the dramatic physical and spatial alterations of the islands.

In the 1970s, a Hawaiian Renaissance was born, which was a cultural resurgence of
renewed interest in Hawaiian music, language, traditional practices and self-identity after
decades of negative stereotyping and suppression by non-ethnic Hawaiian authorities. Politically,
the renaissance empowered native Hawaiians to actively engage in protest and further political
pushback against urbanizing land developments and other related issues that included events like
the Kalama Valley Protests, the Waiahole-Waikane Struggle, and Kaho’olawe.'”” Most

significantly, the cultural renaissance fed into the Hawaiian Sovereignty movement, which

contributed substantially to the State Constitutional Convention of 1978 and resulted in the
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ratification of a new state constitution that recognized certain rights for the native Hawaiian
people.'”® The 1978 convention approved 34 constitutional amendments and voters later ratified
all of them, which included the establishment of the Office of Hawaiian Affairs, constitutional
protections for the customary rights of native Hawaiians, codified the Hawaiian language as an
official language of the State, and instituted privacy rights as well as individual environmental
rights to a clean and healthful environment and the State’s constitutional duty to conserve and

protect the natural beauty and natural resources of Hawai’i.""’

I1. Native Hawaiian Ecocentrism and a Clash of Cultures

We are the children of Papa—earth mother—and Wakea—sky father—who created the
sacred lands of Hawai’i Nei. From these lands came the taro, and from the taro, came
the Hawaiian people...Hawaiians must nourish that land from whence we come. The
relationship is more than reciprocal... it is familial. The land is our mother, and we are
her children. This is the lesson of our genealogy. ...My people believed that all living
things had spirit and indeed, consciousness, and that gods were many and not singular.
Since the land was an ancestor, no living thing could be foreign. The cosmos, like the

natural world, was a universe of familial relations with human beings but one constituent

1% Hofschneider, Anita. “‘Fragile Aloha’: Why Hawaii’s Last Constitutional Convention Was
Important.” Honolulu Civil Beat, September 13, 2018.
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link in the larger family ... Nature was not objectified, but personified, resulting in an
extraordinary respect for the life of the sea, the forest, and the earth.””®

-- Haunani-Kay Trask (1991)

Hawaiian Ecocentric Culture and Worldview

The kapu was an elaborate system of sacred law and code of moral order that remained in
place from its first introduction by Hawai’1’s Tahitian migrants until 1819, lasting well over a
thousand years, and was the basis for all formal determinations of ‘right’ and ‘wrong’ in ancient
Hawai’i. It included exhaustive determinations for farming, food gatherings, warfare, gender
roles, cultural mannerisms, even mating behaviors and caste distinctions, among many other
things. Considered to be a cornerstone of ancient Hawaiian culture, McCubbin and Marsella
write that kapu was enforced “to maintain harmony and balance with nature while also providing
subsistence for its people.”'”® Interlaced within this system were distinct religious and cultural
beliefs and rituals that informed the people’s interactions with nature as well as with more
spiritual realms of existence. Through the following pages I will introduce several key ecocentric
native Hawaiian concepts, which will work collectively to illuminate the indigenous worldview
of the Hawaiian peoples. The concepts are: Lokahi, ‘Aina, ‘Ohana and Pono, and will work to

provide context and understanding for the notion of Hawaiian ecocentrism.

Lokahi or Unity
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The Hawaiian people prefer to refer to themselves as the Kanaka Maoli, meaning literally
true or real person, which is indicative of their broader cultural worldview and daily way of
being and living.”” McCubbin and Marsella describe the Kanaka Maoli concept of self as
“grounded in social relationships and tied to the view that the individual, society, and nature are
inseparable and key to psychological health” with a keen awareness of how the influence of
relational bonds can support and protect the people, community and nature, as well grow to
become harmful or disharmonious for all. The concept of 10kahi refers to this relational balance
of health within a community, meaning unity, agreement or harmony, and is understood to be
subject to constant change and motion. Mokuau writes that 10kahi “is the experience of living in
unity and harmony with the physical and spiritual worlds. It is the sensation of oneness with the
self, the family, the community, nature, and spiritual powers.”’' Lokahi alludes to an underlying
acceptance of an inherent interrelatedness with all things, particularly with human relationships,
and seems to value the reciprocated fulfillment of these relationships, for the benefit of the
collective as a whole—contrasting starkly to the beliefs of modern Western society which
unabashedly values a individual’s material successes over the emotional and spiritual well-being
of the collective. A Kanaka Maoli healer once suggested 10kahi means “eliminating the negatives
in one’s life and replacing it with positive energy or love and understanding” and another healer
uses the following metaphor to describe its auspicious power,

Grapes exist in a cluster, each individually wrapped in their own skins. Lokahi is similar

to the process of mashing those individual grapes together, draining off the essence of the
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mashing, carefully allowing it to ferment, and ending up with a wine, which is more
powerful than the individual grapes.
McCubbin and Marsella write that health is “viewed holistically encompassing body, mind and
spirit, and is embedded in family, land and the spiritual world”. This sensitivity to an
acknowledged interrelatedness with all things is also recognized by for the Hawaiian traditional
practice of ho’oponopono, which was used to restore and maintain 1okahi when necessary, and
means literally “setting to right or to make right; to restore and maintain good relationships
among family and family-and-supernatural powers”. The ho’oponopono practice would manifest
primarily through family conferences to directly remedy problems between relationships.*"*
Furthermore, 10kahi is not at all limited to people and their groups but extends to include nature
and beyond. Mokuau writes,
Native Hawaiians believed that all things—animate and inanimate, objects and
creatures—were interrelated by a creative force that represented the divine power of the
gods...[and] binds the intimate relationship between the individual, the community,
nature and the spiritual realm...This spiritual awareness guided native Hawaiians in their
relationship with things of nature such as the mountains, ocean, trees, and birds and in
their recognition that nature also embodied spiritual power.
To demonstrate this belief through its contrary inverse; when the Kanaka Maoli met Westerners
for the first time in 1778, they soon thereafter named them haole, meaning literally ‘without
breath’, perhaps referring to the apparent ignorance and noticeable disconnect of the foreigners

to the understandings of oneness that were so devoutly interwoven into native Hawaiian daily
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life and culture.””® Through this context, breath or the air is the physical matter that touches and

connects all living beings of the land, above the ocean.

‘Aina or Land

According to McCubbin and Marsella and several others, ‘@ina or land, has three
dimensions: the physical, psychological and spiritual. Physical ‘aina is the environment, which
simultaneously embodies the ancestral homeland as well as “the substance required to nourish
the body”. The psychological ‘aina relates to the collective positive and negative thinking of
peoples and living beings and spiritual ‘aina “speaks to the daily relationships between native
Hawaiians and the spiritual world” and is “a source of great guidance and strength for native
Hawaiian people”.*** The Kanaka Maoli see themselves as the protectors of the land and the
ocean, which manifests itself through daily practices of aloha ‘aina, meaning literally
‘(compassionate) love of the land’, exemplifying their understanding that the health of the
people, be it spiritual, social or psychological, is intimately tied to the health of and healthful
relations to the land.

This connection is facilitated through what the Kanaka Maoli understood to be mana,
which refers to the “energy of life that is found in all things animate and inanimate...[that] binds

and connects person, family, land, and the spirit world”. Mana simultaneously refers to

“emanating from ecological elements or nature; the power to calm, energize, heal and relax” and
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the “divine or spiritual power and evokes respect for one’s gods”.>” Thus, the Kanaka Maoli
lived in such away to increase or enhance the energy of life, or mana, through sustained
relational harmony, or 16kahi, will all living things. McCubbin and Marsella surmise,
It is our speculation that mana, 10kahi and the various expressions or manifestations of
life for the native Hawaiians, including their gods, nature, family and way of life form a
psychic unity that creates an inherent and/or implicit epistemology (i.e., way of
knowing), praxeology (i.e., ways of acting), and ontology (i.e., view of human nature)

that offers a model of causality, morality and cosmology for the native Hawaiian.>*®

‘Ohana or Family

The Kanaka Maoli transmit the aforementioned cultural understandings through their
communities by ‘ohana, meaning family or kin group, which can also consist of extended family
members and friends and their family members. The concepts articulated so far are each
perpetuated by the ‘ohana, which further emphasizes harmony and balance among all key
components of life: nature, spiritual life, community, culture and relationships. A Kanaka Maoli
individual is thus located within a series of interdependent and interactive cultural forces that
“extend from the family (‘ohana), to nature (‘aina), and to the gods and spirits (‘akua) with mana
the force holding these elements together in a unified manner”.*” McCubbin and Marsella make
the resounding observation that this culture represents the “optimum relationship for health and

well-being” and further state that
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What is special about this conception of the human psyche is that it is based on an
embeddedness or contextual model of personhood that is more consistent with
contemporary views in psychology advocating contextual, ecological and interactional
models of human behavior...[with] health and illness considered to be a function of those
forces that serve to either promote or to destroy harmony.
Perhaps then, this culture of intended and healthful well-being is largely responsible for the
impressive longevity of ancient Hawaiian society that sustained itself remarkably for nearly 1500
years. It is also plausible that this culture could have simultaneously created vulnerabilities to the
less than wholesome and dubious intentions of foreign influences, of which the Kanaka Maoli
treated with graciousness and generosity as they did all else. Nonetheless, it is clear that the
Hawaiian culture seeks benevolence for the sake of health and harmony with all living and
nonliving things, where the distinction between human and nonhuman is blurred and nature is

conceived with an intimate acknowledgment of a profound ecological-spiritual oneness.

Pono or Righteousness
When balance and oneness with all is achieved, so is righteousness, this is the meaning of
pono, Pali Jae Lee writes, “if it is good, if it is in balance, if it is right, if it helps, if it is
righteous, if it corrects, if it is responsible, if it is caring, if it is peaceful, if it honors, it is
pono... Righteousness’ is used as an encompassing word to cover the many things pono

)}2 :
means *”* She continues on to say,
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During these ancient times, the only ‘religion’ was one of family and the oneness with all

things. The people were in tune with nature, plants, trees, animals, the ‘aina, and each

other. They respected all things and took care of all things. All was pono.*”’
The term pono is used in the official motto of the State of Hawai’i, which translates from
Hawaiian to English to mean, “the life of the land is perpetuated in righteousness”; a declaration
first made by Kamehameha III for the Hawaiian Kingdom in 1843. This cultural, ecological and
spiritual notion reverberates and resonates through the halls of writings by many contemporary
environmental ethicists that are included within the rights of nature doctrine. Aldo Leopold wrote
rather emphatically in 1943 in his 4 Sound County Almanac that “a thing is right when it tends to
preserve the integrity, stability, and beauty of the biotic community. It is wrong when it tends
otherwise.””"

It is noteworthy of mention that the motto of the State of Hawai’i lives on today as a
shallow display of words, a mere shadow of the ancient lived values of a past disbanded; and a
daily practice since seemingly doomed to be forgotten. At best, it remains a reminding aspiration
from when “the first Kanaka Maoli reached Hawai’1’s shores, until the time the country was
taken over by the de facto government, [back when] being pono was what every person was
striving to be”.*"!

Hawaiian ecocentrism remains engrained within native Hawaiian knowledge, culture and
understandings of the world and perhaps will as long is it can survive. The Hawaiian

Renaissance Movement of the 1970s exemplified the escalating culture clash between these

native Hawaiian ecocentric values against the State’s highly anthropocentric economic growth
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and land development political machine. The cases presented in the next section represent four
distinct incidences where these native Hawaiian cultural and ecocentric belief systems
confronted and challenged the modern Hawai’i growth and development apparatus. Together,
they lend mixed results but also a myriad of insight into native Hawaiian ecocentric beliefs as

they stand today.

Clashing Cultures and Values: Modern Land Disputes and Tribulations

To conclude this chapter, I present four modern cases that I believe represent the ongoing
culture clash between native ecocentric and modern anthropocentric epistemologies unique to
Hawai’i. These cases are: the 1971 Kalama Valley Protests, Kaho’olawe in the mid-1970s, the
2010s Anti-GMO Activism on Molokai, and the Telescope Protests of Mauna Kea of the mid-
2010s. These cases are important because they reveal an resonate respect and love for the land
and nature rooted by the native Hawaiian worldview, which finds direct contention with Western
anthropocentric conceptions of nature—where land is seen as an entity to be dominated,
exploited and controlled for exclusive human benefit. Within this discussion lies the powerful
potential for the rights of nature doctrine to be used as legal tool to legitimize indigenous
Hawaiian rights and epistemologies into the law. I will be exploring this idea in greater depth in

the upcoming chapter.

Kalama Valley Protests
The Kalama Valley Protests marked the beginning of the 1970s Hawaiian Movement and
was the first prolonged resistance effort sympathetic to native Hawaiian values in the statehood

era. On May 11, 1971, three-dozen non-violent protesters, in an act of political resistance, sat
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atop the last standing house on private land in the rural Kalama Valley on O’ahu to prevent its
demolishment. They held a banner that read ‘Kokua Hawai’i’, meaning ‘Help Hawai’1’, and
rallied for “land for local people, not tourists”. Soon thereafter however, after many days of
defiance, the protestors were all arrested for trespassing.*'?

This moment signified the first time native Hawaiian values were being used to justify
land claims for the preservation of agricultural and rural lands, which have since been repeatedly
used by protests of the subsequent decades. The Kalama Valley Protests was an instance that
represented a larger reactionary undercurrent on O’ahu: a pushback against the Democratic Party
of Hawai’1’s relentless development-based economic policies since statehood. According to
Trask, by 1970, nearly eighty percent of Hawai’i’s residents could not afford the new units from
the developments that had been built through the Party’s economic initiative. The lack of
affordable housing for local people soon also became a major political issue. Many people,
including native Hawaiians, were forced into rural enclaves where housing was more affordable
and the lifestyle slower, like that of Kalama Valley. Residents of Kalama Valley were poor and
landless, mostly farmers of pigs and vegetables and workers of labor and construction. Trask
writes, “opposed to the austere subdivisions that were transforming O’ahu into a Southern
California look-alike, Kalama Valley residents lived in an open, relaxed life amongst relatives
and friends in a community they felt to be a big family.”*"?

Kalama Valley eventually became the last remaining undeveloped valley that touched the
rapidly growing and developing city of Honolulu. But soon, a deal was made to develop lands

that included the Valley into “a combination of high and low rise apartment units, single family
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subdivisions, a golf course, 10 hotels as high as 15 stories and a fine restaurant overlooking
Makapu’u point”.*'* What would soon actualize was a dramatic culture clash between people
supportive of the Hawaiian way of life and those of a more American mainland-minded style of
living. Trask expands on this further to say,
They all felt their way of life to be closer to a Hawaiian rather than a mainland-haole
style of living. By this they meant not only the easy-going attitude of Valley people...but
a larger concern for people and their daily happiness rather than for money, status and
achievement... a “rural slum”, was to Valley people one of the last places left on O’ahu
where local people could enjoy a way of life not driven by the suburbanites desire for
neat lawns, fancy houses, expensive cars, big fences and unseen neighbors.*'
Forced evictions and the bulldozing of the Valley’s homes and residential structures soon came
while some families still occupied the Valley, which was seen by many as an extension of the
more than century-long directed attack on the slow-paced, Hawaiian way of life by non-
Hawaiian landowners. In response, protesters moved into the Kalama Valley to halt the
destruction of the neighborhood and eventually outnumbered the leaseholders that remained. On
May 11, 1971, that last of the protesters were arrested at the final house that stood and the
remaining tenants were forcibly evicted. A month later, as a manifesto of sorts, advocates took
out a full-page advertisement in the local paper to convey their principles of protest:
We must save our farmlands to grow food. We must stop the developers who
want to pour concrete over everything.
We must stop people from moving here until we can first take care of our own

local people's needs.
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We must take care of our air, land, and water. If we kill water, nature will kill us.
We must get back our land from the few big landholders that have almost all of it.
It was stolen from us in the first place.

We must use our land to house and feed our people and learn to rely on ourselves
to do it—not on the mainland.

As a start, we demand that Kalama Valley be saved for the local people and that
the tourist and high-income development planned by Bishop Estate and Kaiser-
Aetna be stopped.

-- Kokua Hawai’i People’s Land Program, Advertiser, June 13, 19712

While the protestors ultimately failed to stop the development of Kalama Valley, Trask
writes that their effort “would be remembered long after as the spark that ignited the modern
Hawaiian Movement, an ongoing series of land struggles throughout the decade of the seventies
that was destined to change the consciousness of Hawai’i’s people, especially her native
people”. 2!’

Kaho’olawe

Between 1968 and 1978, American warplanes dropped twenty-five hundred tons of

bombs on Kaha’olawe, the smallest and only uninhabited island of the eight major Hawaiian

Islands. And in 1970 alone, they bombed the island for 315 days.?'® The American military had

used Kaho’olawe as a target range since the 1930s and before that, goats, sheep, cattle and horses
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1,2004): 544.
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brought in by Westerners overgrazed the island, severely degrading its natural ecosystem. The
soil suffered from severe erosion, which was carried by runoff into the sea, damaging and
suffocating near shore reefs. Unexploded bomb ordinances made visiting the island predictably
unsafe, which had since become home to invasive nonnative plant species.

Starting in the late 1960s, prominent environmentalists, native Hawaiians and politicians
began asserting their wish to return the battered and bombed island to its natural pre-Western
state. George Helm, a native Hawaiian leader claimed the “moral responsibility to attempt an
ending to this desecration of our sacred ‘@ina...for each bomb dropped adds further injury to an
already wounded soul.” Another native Hawaiian leader, Emmett Aluli, considered the healing
of Kaho’olawe and the native Hawaiian people as one in the same, stating, “The work to heal the
island will heal the soul of our people. Each time we pick up a stone to restore a cultural site on
the island, we pick up ourselves, as Hawaiians.” Blackford writes that, “as native Hawaiians
rediscovered their culture in the 1970s [through the native Hawaiian Renaissance], the
restoration of Kaho’olawe become a burning topic” and that by the mid-1970s, native Hawaiians
became “the most important, though not the only, group who advocated changing the status of
Kaho’olawe”, believing that “restoring the island physically and using it as a site for cultural
renewal went hand and hand”.*"

Kaho’olawe is the smallest of the four islands that comprise present-day Maui County,
lying just eight miles southwest of Maui and is eleven miles long and seven miles wide. In
ancient Hawai’i, Kaho’olawe was a cultural spiritual center and navigation marker, originally
named ‘Kohemalamalama O Kanaloa’, after the Hawaiian and Polynesian god of ocean currents

and navigation.” The Kanaka Maoli considered Kaho’olawe to be a sacred place, or wahi pana,

2191d.
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born of the union of Papa, earth mother, and Wakea, sky father, and thought of the island as a
pu’uhouna, or a place of refuge, that also served as a school for ocean navigation in ancient
Hawaiian times. However, the fate of Kaho’olawe would begin changing drastically when
Westerners, unconcerned by the island’s cultural and spiritual value, arrived, leased and soon
began ranching the island.

By 1887, nine hundred cattle, and twelve thousand sheep and goats roamed the island,
overgrazing and rapidly destroying the native ecosystem. In a desperate attempt to save and
restore the health of the soil, Westerners introduced invasive plants, further eradicating native
plant life. This failure in land stewardship however, carries relatively little weight when
compared to its future use as a bombing target by the U.S. Navy. According to Blackford,
through the 1950s and 60s, Kaho’olawe was elected “for training in air-to ground weapons
delivery and shore bombardment” and the Navy began bombing the island to a great extent. The
most egregious of these “trainings” involved small atomic bomb detonations and one bombing so
large that it left a large ocean-filled crater in the island that remains today.

Like, Kalama Valley, the case of Kaho’olawe demonstrates the massive fissure that lies
between native Hawaiian epistemology and mainstream American views. This dichotomy
contrasts starkly with harmonious ecocentric stewardship on one side and a merciless and
deriving relationship with nature on the other, which inevitably leads to destruction and
habituated practices of unsustainability. In the mid-1970s native Hawaiian activists turned a local
issue into a major statewide uproar that brought with it compelling national attention. One native

Hawaiian Kaho’olawe activist, portraying the values of the ancient Kanaka Maoli culture,
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asserted that “the ‘aina is alive with mana...we all know that it is wounded and we need to heal
it‘”220

After years of activism, struggle and even accidental deaths from two activists that led
demonstrations on the island, President George H.W. Bush ended the use of Kaho’olawe as a
firing and bombing range in 1990. In 1994, the federal government began taking steps to return
Kaho’olawe to the people of Hawai’i, passing a $400 million congressional appropriations bill to
clear unexploded bombs and restore the island within 10 years. A year from a decade later
however, only sixty percent of the island and seven percent of its subsurface had been restored.
Nonetheless, the island was turned over to the State in November 2003 to be further restored by
the residents of Hawai’i and the Hawaiian people.

The Kaho’olawe case, perhaps more than any other, illustrates not only native Hawaiian
ecocentrism within a movement, but also reveals the immense compatibility of native Hawaiian
environmentalism with the rights of nature doctrine. Blackford makes the comment that

Because of its emphasis on the spiritual and cultural value of the land, the native

Hawaiian version of environmentalism differed from the [ American] environmental

justice movement...and closely resembled the work of other indigenous people—ranging

from Native Americans to Maori in New Zealand. The native Hawaiian effort to ‘heal’

Kaho’olawe stressed the sacredness of the earth and was incompatible with efforts to put

the island to economically productive, or even environmentally friendly, use.

Here, Blackford’s implied ‘difference’ between native Hawaiian environmentalism and other

forms of environmentalism can be best categorized as an ecocentric difference, one that

220 Blackford, Mansel G. “Environmental Justice, Native Rights, Tourism, and Opposition to
Military Control: The Case of Kaho’olawe.” Journal of American History 91, no. 2 (September
1,2004): 544.
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considers nature as an entity inherently deserving of rights to exist and flourish, whether or not it
be for ecological or cultural or spiritual purposes. This notion rests against a backdrop that is

populated by anthropocentric views of the environment, one that deems the environment lacking
of any intrinsic value until it proves that it can somehow directly benefit human beings, typically

through sacrificial or deleterious means to the environment.

Anti-GMO Activism on Molokai

On Molokai, the small island in Maui County known for its “fierce defense of the land
and ocean...and its tightly-knit predominantly native Hawaiian community”, native Hawaiian
activists have employed the concept of aloha ‘aina to organize against genetically modified
organisms (GMOs) and a growing seed corn industry. Gutpa clarifies that ‘aina is “‘that which
feeds’, in terms of both sustaining the physical body and nourishing the mind and spirit” and that
“this definition connotes a concept of the environment based on the interconnections of land and
people, and a union between culture and ecosystem”. She further states that “aloha ‘aina is at the
core of Hawaiian traditional spiritual belief and custom...view[ed] as active...that must be put
into practice rather than [being] a state of being or a mere feeling or belief” and that “shared
ancestry with the natural environment gives native Hawaiians a responsibility to protect the

. 221
land...for current and future generations.”

Noelani Goodyear adds that
One of the most powerful ways to challenge the settler state...is to help make space for
indigenous-led communities to keep practicing and transforming ancestral knowledges on

their own terms. The pedagogies of aloha ‘@ina...are just a few examples of the ways

Hawaiians are enacting ea, meaning sovereignty or life, in ways that recognize that

221 Gupta, Clare. “Return to Freedom: Anti-GMO Aloha ‘Aina Activism on Molokai as an
Expression of Place-Based Food Sovereignty.” Globalizations 12, no. 4 (July 4, 2015): 529-44.
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sovereignty is not just a political status but a way of living in relation to land and

others.***

Molokai has been nicknamed “The Last Hawaiian Island” due to its seventy-two percent
native Hawaiian population, lack of urban development and prevailing subsistence farming
practices that are enjoyed by many residents. However, the largest private employers on the
island are Monsanto and Dow AgroSciences, biotech firms that grow GMO corn seed on 1850
and 385 acres of land, respectively, and employ roughly 210 people.””* In Hawai’i, seed crop
production is a rapidly growing industry in Hawai’1, with corn seed being the most profitable
seed crop valued at $230 million in 2012 and accounting for ninety-five percent of the total value
of Hawai’1’s seed industry, which comprised of thirty-sex percent of Hawai’i’s agriculture sector
in 2010. This rapid growth in recent years has ignited concern and controversy over the presence
of agricultural biotechnology firms in Hawai’i, leading to anti-GMO marches in 2013,
coordinated across the islands and at the State Capitol. Molokai shares this sentiment loudly and
according to Gupta, Molokai residents “see the seed corn industry as the latest iteration of a
plantation style economy that has characterized Hawaiian agriculture for the past two
centuries...however, unlike sugar and pineapples, GMO seed corn is not edible in a crisis
situation.” Further, she writes

For the native Hawaiian community, the succession of settler-based forms of industrial

agriculture—from sugar to pineapple to macadamia nuts and now to seed corn—

22 Noelani Goodyear-Ka‘opua, The Seeds We Planted Portraits of a Native Hawaiian Charter

School (Minneapolis, Minnesota Univ. Of Minnesota Press, 2013).
2 Gupta, Clare. “Return to Freedom: Anti-GMO Aloha ‘Aina Activism on Molokai as an
Expression of Place-Based Food Sovereignty.” Globalizations 12, no. 4 (July 4, 2015): 529-44.
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represents a continuing process of accumulation by dispossession that has profoundly

impacted the ecological and social conditions of the local food system.

This case displays varying relationships with nature, in light of a growing corporate seed
crop industry that operates under concrete anthropocentric assumptions of nature. This is a case
of a native Hawaiian movement that could benefit tremendously from rights of nature doctrine,
particularly in the realms of unrestricted pesticide use and GMOs, and while it is too early to tell
how the seed crop industry may be impacted by activism on Molokai in the long-run, given the
constitutional backing that these corporations enjoy nationally, it is unlikely that these

corporations will face any serious consequence for their unsustainable effects on residents.

Telescope Protests on Mauna Kea
Mauna Kea, the tallest volcano on Earth with a peak just 125 feet taller than that of
Mauna Loa, is considered by the native Hawaiian people to be the most sacred place in all of
Hawai’i and is believed to be the place where all life on Hawai’i originated. Mauna Kea is a
shortened version of its indigenous name, Mauna a Wakea, referring to Wakea, sky father, which
translates literally to mean ‘expansive space’ or ‘heaven’.”** It is further elaborated in native
Hawaiian creation stories that Wakea and Papa, or earth mother (short for Papahanaukoku that

translates literally as ‘broad place who gives birth to island”) gave birth to the all the Hawaiian

Islands. Hawai’i Island is considered to be the eldest child of the islands and Mauna Kea, the

224 Herhold, Abby, “Hawai’i’s Thirty Meter Telescope: Construction of the World’s Largest
Telescope on a Sacred Temple” Reprosentralen, University of Oslo, 2015.
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piko, the navel or umbilical cord that once connected the island to its god and goddess creators
physically and spiritually.?*’

Herhold writes further that “Mauna Kea is more than a mountain, [but] the embodiment
of the Hawaiian people”, and has since been personified to be both male and female, considered
to be the piko kapu, or sacred center, of Hawai’i Island.**® Native Hawaiians also believe that
through their genealogy, they as a people a directly related to Mauna Kea. Beckwith writes, “all
Hawaiian genealogies stem from Wakea, and he is therefore the original kapuna, or ancestor, of
all Hawaiian people. Thus, Mauna Kea, being Wakea’s child, is also a kapuna of the Hawaiian
people.”**” To help understand this shared Hawaiian genealogy a little better, Maly explains that

In Hawai’i...the creative forces of nature which gave birth to the islands, mountains, and

all forms of nature, also gave birth to the people, thus in Hawaiian traditions, island and

humankind share the same genealogy.**®
Saraf adds that ““...landscape and its plant life are not merely subjects of reverence for Kanaka
[Maoli], but an integral part of their ancestral genealogy...their connection to ‘@ina is as its
children...while Mauna Kea and taro are in many ways, seen as big brothers.”**’
The volcanic mountains of Hawai’i also happen to be some of the largest in the world

apart of the world’s most isolated island chain—where light pollution is minimal. In the world of

scientific astronomy, just one of these features would prove ideal for the operation of high-tech

22 Ho'akea, Mauna Kea Comprehensive Management Plan, University of Hawai'i, 2009.
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astronomical telescopes. Miller writes that too much atmosphere, even in a sky clear of clouds,

29

can “make astronomical objects ‘twinkle’” and can block out beneficial regions of “the electro-
magnetic spectrum”. Towering over the Island of Hawai’i at 4,200 meters—more than 1,200
meters above the clouds, surrounded by a seemingly ceaseless ocean almost completely barren of
any artificial light, Mauna Kea quickly became a popular target in the global hunt for the best
locations to install these telescopes.>® And as of 2010, thirteen telescopes had been constructed
at the summit of Mauna Kea—a number that counts multi-unit facilities to be a single
observatory. The shorter, but still enormous Haleakala on Maui has also had numerous
telescopes constructed on to its summit.

Since the 1960s, development on the Mauna Kea summit for the construction of
telescopes gradually created anxiety then eventual outrage within native Hawaiian communities.
However, it would take nearly four decades for them to begin protesting the telescopes in
2010.”' When Miller asks “the pertinent question...why the local Hawaiian community had not
really made its voice heard much earlier”, he also shares the following excerpt from native
Hawaiian and Hawaiian Studies professor Larry Kimura, who lived in the Big Island town of
Waimea in the 1970s,

We could see the mountain from our house. And then we heard that they were building a

road to the summit of Mauna Kea. But I cannot recall anyone talking about astronomy.

...Now we could go all the way to the summit. Wonderful. That was the initial reaction.

But as time went on and people thought more about what was happening, concerns began

to surface. For instance, why were there no public meetings about this? What’s going to

2% Miller, Steve. “Mauna Kea: Two Cultures and the 'Tmiloa Astronomy Center”,
Interdisciplinary Science Reviews, 41:2-3, (2016) 222-245.
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happen to the pristine nature and the purity of the summit, which was bound to be

contaminated?>*

Decades later, the following anecdotal excerpt from 2001 captures the sorrow and anguish of the
Hawaiian people after years of the continuous development atop the sacrosanct Mauna Kea,

When Ed Stevens drives the dusty track to this wind-swept summit atop Hawaii’s Big

Island, he tried hard not to see the gleaming white and silver telescope domes set starkly

amid this dormant volcano’s red rock. He tries not to see where precious cinder cones—

homes to goddesses—were flattened and paved for the hulking Western machines. He
tries not to see a blindingly white radio antenna dish within a stone’s throw of an ancient
rock shrine that resembles Stonehenge. ‘I go up there and I don’t see them. Because if |
see them I get angry’, said Stevens, 70, who regularly drives two hours from his house in

Kona to worship at Mauna Kea.”****

In February 2011, the State of Hawai’1 Board of Land and Natural Resources approved
plans to build another telescope, the most modern and largest in the world, the Thirty Meter
Telescope or TMT, on Mauna Kea, igniting further outrage from the native Hawaiian community
on Hawai’i Island and a statewide controversy. The dispute is particularly infuriating to native
Hawaiians not only because of the immense cultural value of Mauna Kea, but also because its
summit is considered apart of “Public” or “Ceded” Lands, formerly known as Crown Lands;

apart of the 1.2 million acres of land stolen from the Kingdom of Hawai’i by the United States

government in 1898 and later transferred with other ceded lands to the State of Hawai’i. These

22 Miller, Steve, “Mauna Kea: Two Cultures and the 'Imiloa Astronomy Center”,
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lands were held in a public trust with five instated public beneficiaries—one of whom being the
Kanaka Maoli and their descendants. However, the lands have been under State control since
statehood by the State Department of Land and Natural Resources and under a long-term lease to
the University of Hawai’i—the first to build telescopes on the summit in the late 1960s.*> The
fact that these lands were first stolen from the late Hawaiian Kingdom and thus, the Hawaiian
people, and then returned to the State for the sake of providing benefit to them specifically, at
least partially, has left native Hawaiian people deeply offended by the continuous development
of summit, of which they find abhorrent.

Further, development on the summit has contributed to significant environmental damage
to the mountain. A 2010 TMT Environmental Impact Statement describes the impact of past
constructions of telescopes having had “substantial, significant and adverse” consequences to the
natural environment of Mauna Kea. This includes contribution to the loss of habitat for several
endemic Hawaiian species found only on the summit and upper slopes of Mauna Kea, including
the critically endangered Palila bird. It has also been reported that the use of hazardous materials
are potentially contaminating the Mauna Kea freshwater aquifer.”*®

On October 7, 2014, a group of 200 consisting of native Hawaiians and many others
calling themselves the ‘Protectors of Mauna Kea’ stood together at the mountain in solidarity and
protest to physically stop the construction of the $1.4 billion TMT project on its opening day.>*’

Placing themselves in a blockade, they cut off road access to the TMT site, successfully

33 Saraf, A. ““We’d rather eat rocks’: Contesting the Thirty Meter Telescope in a Struggle over
Science and Sovereignty in Hawai‘i.” Journal of Transnational American Studies, 11(1), 2020.
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interrupting the TMT groundbreaking ceremony. The actions of these protesters launched a
renewed effort to contest further construction of lands deemed sacred by the native Hawaiian
people. The blockades would continue as protests spread across Hawai’i, filling streets in
Honolulu in 2015. Then, in December that year, the Supreme Court of Hawaii invalidated
TMT’s building permits, citing problems with due process, in a case that was fast-tracked to the
State’s highest court. This was met with delight by protesters and movement sympathizers. But
TMT was able to successfully reapply for the permit, which was soon thereafter validated by the
Court in 2018. As construction was allowed to resume, more protests surfaced on Hawai’i Island
as well as at the State Capitol on O’ahu, eventually attracting national news coverage and the
support of prominent national celebrities that brought further attention to the issue.

As a result of the initial effort by the Protectors of Mauna Kea in 2014 and the
subsequent displays of protest in its aftermath, the TMT project has been continuously postponed
since reclaiming its building permit 2018. And in 2022, the State Legislature passed a law
creating a new Mauna Kea Stewardship Oversight Authority, which will include members from
the native Hawaiian community, to takeover managing the Mauna Kea summit from the
University of Hawai’i in 2028.*** The new Mauna Kea authority has been described as a “new
community-based management model that includes cultural practitioners, lineal descendants, and
natural resources and education experts from throughout the community as mutual stewards of
Mauna Kea” and certainly represents a victory for the ongoing native Hawaiian’s struggle for

self-determination.®” However, due to its striking parallels to the global rights of nature

28 Mark Zastrow, “Path Forward for Thirty Meter Telescope and Mauna Kea Begins to Emerge”
Astronomy Magazine, March 29, 2023, https://www.astronomy.com/science/path-forward-for-
thirty-meter-telescope-and-mauna-kea-begins-to-emerge/.
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movement, it is clear that protesters could substantially further strengthen their cause by
demanding legal nature rights or personhood for the mountain.

In the next chapter, which contains the central argument of this thesis, I will attempt to
directly answer the research question of this thesis: how can the State of Hawai’i establish
substantive legal rights for nature and why should it be the first state in the Nation to do so? To
answer this question sufficiently and with compelling conviction, I will lean on the plethora of
talking points that I’ve presented throughout this paper so far. Further, I will provide novel and
practicable legislative means in which the State of Hawai’i can implement the rights of nature
doctrine. As it was shown in chapter 3, there are three main avenues by which constitutional
democratic governments have implemented legal rights of nature. With respect to Hawai’i these
are: by amendment to the state constitution, state legislation, or through the Hawai’i Supreme

Court.
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Chapter 6

Rights for Nature in Hawai’i

In ancient Hawaiian times, a small boy was helping his father to build a place for their
fishing nets. The boy found a large stone that he thought would be ideal for the
foundation of the storage place. The stone was large, but not too large for the boy to
carry. However, try as he might, the boy could not move the stone. As he related this
story to his father, his father instructed him about the importance of the stone and
informed his son that he must talk to the stone to see if it wanted to be moved from its
present spot. The father said that the stone, like the small boy, had just as much of a right
to be present in the world and that in the future, the boy should be respectful of all things

. 240
in nature.

In this chapter, I deliver this paper’s central thesis to directly address the following
question: How can the State of Hawai’1 establish substantive legal rights for nature and why
should it be the first state in the Nation to do so? This chapter will proceed in two main sections:
first, with the why, and second, with the how: legal rights of nature should and can be instituted

in the State of Hawai’i.

I. Why Hawai’i?

40 Mokuau, Noreen. “A Family-Centered Approach in Native Hawaiian Culture.” Families in
Society: The Journal of Contemporary Social Services 71, no. 10 (December 1990): 607—13.
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Why Hawai’1? Why not California or New York? Montana or Washington? What makes
Hawai’i so distinctively suited to have rights of nature laws and why should it be the first state of
the Nation to have them? And more specifically, what are the special circumstances unique to
Hawai’i that warrant this assertion? First, | must acknowledge that there are actually two
questions here: why Hawai’i and why Hawai’i first? In this first section, I will attempt to answer
both these questions simultaneously.

The State of Hawai’i has on numerous occasions led the Nation with its progressive
environmental policies. Succinctly put, Hawai’i should be first to enact rights of nature laws
because it can, and has in the past, been first or among the first to establish meaningful
environmental initiatives and rights among the states of the United States. Most notably, the
State of Hawai’i was among the first five states (of a total of six) to instill rights to a quality
environment into its state constitution in the 1970s, of which, Hawai’i’s are the most far-
reaching: being one of four to permit judicial enforcement, one to two to provide broad
constitutional natural resource protections, and, along with just Montana, has the “most well

241 Further, because of its unique historical,

developed bodies of case law”, to name a few.
environmental, political and constitutional background, Hawai’i ‘s legal foundations today
arguably allow for the enactment of rights of nature legislation now, even though many may not
realize this or have yet to seriously consider it. The second, ‘how’ section, of this chapter will
explore this particular notion further.

‘Why Hawai’1?” will proceed through the following four parts entitled: Islands of Global

Ecological Significance; The Democratic Party Supermajority; Native Hawaiian Rights and Self-

21 Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A

Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05.
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Determination; and For a Fairer, Just and More Sustainable World. Collectively, these parts will
work together to clearly articulate why Hawai’1 should establish rights of nature laws and be the

first state in the Nation to do so.

Islands of Global Ecological Significance
Hawai’i has more endemic species, or species found in one location on Earth, than almost

any other place on the planet.**?

Many Pacific islands, such as New Zealand and Fiji, are
considered “continental islands”, with their geologies indicating a previously direct physical
connection to a larger neighboring landmass.*** These kinds of islands therefore, often have
native ecologies that are directly related to and are at least somewhat of resemblance to the
ecologies of the nearby continents. The Hawaiian Islands however, are known to geologists as
true “oceanic islands”, having been built up independently by volcanic eruptions from the sea
floor.*** Thus, Hawai’i’s native floral and fauna are descendants of organisms that only could
have arrived by long-distance dispersal, either by wind or water, but mostly by flying animal,
and therefore also lacks representatives of the many plant and animal groups that populate more
massive continental land areas.

Hawai’i’s native ecology was born out of especially unique ecological circumstances and

over hundreds of thousands to millions of years of considerable geographic isolation. This

isolation is reflected by the fact that, with the exception of just one species of rat, one species of

#2.S. Geological Survey, “Ecology of Hawai’i Volcanoes National Park,” www.usgs.gov, n.d.,
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bat and the presently endangered Hawaiian monk seal**

, mammals were absent when humans
first arrived to the islands between 400 and 600 AD. The flying visitors that preceded them were
mostly birds that left behind droppings and brought seeds and mud from distant shores on their
feet and feathers from lands of all directions. Researchers believe Hawai’1’s native birds evolved
from as few as 20 seed-carrying immigrants that were able to arrive and sustain themselves on
the remote, volcanic and largely barren early Hawaiian Islands.**® Since then and prior to human
contact, Hawai’i’s endemic land species included about 80 land birds (plus 28 water birds),
1,000 flowering plants, 100 ferns and related plants and over 9500 insects, including 800 land
and freshwater snails.”*’ The degree of endemism in Hawai’i’s land plants is the highest known
of any major island group and is much greater than that of any continental plant life ecosystem.
Almost forty-three percent of native plants in Hawai’i originated from Southeast Asia, twelve
percent from the temperate regions of Australia, New Zealand and Patagonia in South America,
and about eighteen percent once traveled from North and South Americas.***

Similarly, thousands of miles of deep, open and desolate ocean separates Hawai’i to an
isolated extreme from any shallow coastal marine ecosystem, proving to be a substantial barrier
for migrating ocean organisms. Researchers have found that the tropical waters that surround
Indonesia, Philippines, Northern Australia and the islands of Melanesia—home to the world’s

greatest biodiversity of marine ecosystems and organisms—Iikely used more centralized Pacific

islands as a series of stepping stones to eventually find to Hawai’i, and thus became a major

245 Note: The Hawaiian monk seal is thought to have migrated to the Hawaiian archipelago anywhere between 4-11
million years ago, through an open water passage between North and South America known as the Central
American Seaway, which is thought to have closed three million years ago. Because of this tremendous voyage and
subsequent global geographic change, the seal’s closest relatives are natives of the North Atlantic Ocean and
Mediterranean Sea. (Wikipedia)
216 Juvik, Sonia P, et al. Atlas of Hawai’i. Honolulu, University Of Hawai‘i Press, 1998.
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origin source for the endemic and native marine life found throughout the island chain.**’

Hawai’1’s dramatic isolation has in-turn led to the unique evolution of immigrant organisms into
a plethora of endemic marine species, of which encompass twenty to thirty percent of all fish and
coral species, twenty percent of mollusks and eighteen percent of the marine algae living in
Hawaiian waters. Juvik writes that although the percentage of Hawai’i’s endemism in its marine
ecosystem is “not as high as that for the land biota, [it] is higher than that reported from any
other island group in the insular tropical Pacific.”**°

Ecologists and biologists enthusiastically describe the Hawaiian Islands themselves as
“an unparalleled natural laboratory for the study of the evolution of species” with “warm rains
brought inland by trade winds [that] periodically drench the northeast slopes of volcanoes, but
leave the leeward sides and high altitudes relatively dry” and “rainfall patterns, plus occasional
tropical storms from the south [that] have led to the development of diverse ecosystems, each
composed of complex groups of interacting species”. Since human contact however, particularly
since Western contact in the 18" century, the marveled native ecosystems and the endemic native
species of Hawai’i have faced increasingly perilous ecological and environmental conditions.
More than 6,000 species in Hawai’i have been intentionally and unintentionally brought to the

islands by human travelers, which have collectively contributed devastatingly to the decline of

Hawai’i’s unique and native ecosystems.

Fragile Ecosystems and an Oncoming ‘Two-front War’ Effort
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During the first 1,500 years of human inhabitation of Hawai’i, Polynesian peoples
brought forty to fifty plant and animal species, ranging from taro to pigs, to the islands with
them, most of which were confined to lowland areas where the early native Hawaiian people
lived. In the first century following Western contact however, foreign species introductions
rapidly accelerated as about 175 non-native species were added to the landscape that also spread
beyond populated areas and into non-human ecosystem habitats, depleting numerous endemic
species unable to cope with the most invasive of the introduced foreign plants and animals. The
most notable of these were the release and occasional escape of cattle, deer and goats into the
virgin native Hawaiian forests that quickly began devouring huge expanses of upland native
vegetation. Further, with the initial introduction of these detrimental foreign species, dramatic
shifting configurations of human peoples, governments and socio-economic ideals and structures
through means such as the Hawaiian Kingdom overthrow and the subsequent plantation era,
exacerbated further damage to the islands. The eventual rise of land development and tourism as
engines for the local economy now seem monstrous when compared to the mounting invasive
species problem, having eclipsed it as the major driver of the dire unsustainability that inflicts the
islands today. While this in and of itself and more may seem sufficiently catastrophic to some,
global planetary climate change now threatens the Hawaiian Islands in more ways than can be
completely understood, leaving the State uniquely vulnerable to environmental crises both within
its islands as well as to those sourced without.

Hawai’i’s native and endemic species have characteristically evolved with considerable
and consistently slow ecological changes to its environment due to Hawai’i’s geographic

isolation. Therefore, endemic species often grow and change slowly; have high levels of
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biological host specificity and small population sizes.*”' Introduced species on the other hand,
especially those that can disperse widely, tolerate damage and are without natural predators,
invade, spread, and disrupt Hawai’i’s native ecosystems with relative ease. As a consequence of
this and many other human-related contributing factors and despite the fact that Hawai’i
represents less than 1 percent of the United States’ total landmass, the State leads all U.S. states
and territories with its number of endangered and threatened species. According to the U.S. Fish
and Wildlife Service, as of 2023, 490 species of the 2,799 species federally listed as threatened
or endangered are in Hawai’i, of which the vast majority is listed as endangered—the more
severe designation. That is 200 more species than second place California, the third largest U.S.
state, a testament to Hawai’i’s extraordinary biodiversity of life as well as its extreme sensitivity
and the susceptibility of its unique ecosystems.

Of further concern are Hawai’1’s coral reef ecosystems. Hawai’i is home to eight-five
percent of the United States’ coral reefs, which are particularly sensitive living ecosystems and
in Hawai’1, home to one of the highest concentrations of endemic marine species on Earth.
Hawaiian reefs can only thrive in certain conditions—warm, clear and shallow waters with low
nutrients—and are thus, highly vulnerable to pollution from local land-sources as well as larger
global fluctuations of climate change and ocean acidification. The NOAA or the National
Oceanic and Atmospheric Administration, reported that in 2014 and 2015, coral reefs on the
main Hawaiian islands “experienced significant bleaching, resulting in high mortality in

important reef areas...[and expect future] consecutive coral bleaching events [to occur] every
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2 U.S. Fish and Wildlife Service and Environmental Conservation Online System, “Listed
Species with Spatial Current Range Believed to or Known to Occur in Each State,” ecos.fws.gov,
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year by 2055”.> NOAA states that “land-based sources of pollution are a leading cause of coral
reef degradation in the main Hawaiian Islands” while also issuing the warning that “a [long-
term] failure to reduce carbon dioxide and other heat-trapping gases that cause ocean
acidification and rising temperatures may make [local] management efforts futile”, highlighting
the State’s overwhelmingly daunting task of managing an environmental effort on two separate
and affected frontlines: from the global, by water and air (through increasingly severe Pacific

storms), and from the local, by land.

The Rights of Nature
While I believe resolutely that within all forms of life rests innate and inalienable value
and worth; that any purposeful killing or cruel and intentional suffering caused upon life is
morally reprehensible; and that earth life is a remarkable awe-inspiring anomaly within an

. . . . . . 254
infinitely spacious and potentially conscious-less universe>

, | further assert that the diminishing
ecologies of the Hawaiian Islands, unique as they are geographically isolated, represent earth life
in a most pure, concentrated and exceptional manner, and is therefore perhaps especially
deserving of legal protection by the laws of humanity, so to sustain which is ancient, rare,
viscerally alive and far yet from fully understood. Despite the withstanding mainstream

narratives that regard the separation of nature and man as truth, I stand unwaveringly with a

deeper and more certain truth: I echo the primordial and the penetrating wisdom of indigenous

*’NOAA Coral Reef Restoration Program and University of Maryland Center for Environmental
Science, “Coral Reef Condition: A Status Report for the Hawaiian Archipelago,” 2018,
https://www.coris.noaa.gov/monitoring/status_report/docs/Hawaii_status_report forweb.pdf.

3 Brennan, Pat, “Life in the Universe: What Are the Odds?,” Exoplanet Exploration: Planets
beyond Our Solar System (NASA, March 9, 2021), https://exoplanets.nasa.gov/news/1675/life-
in-the-universe-what-are-the-odds/.
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peoples across of the world; that we, humanity, are nature too; that there is no separation, but
chaos that we disseminate freely onto which we misunderstand to be separate, that exists to
nourish and guarantee good health, sustenance and longevity indiscriminately. To recognize the
rights of nature is to encode into our highest of activated ideals, this absolute truth of the Earth,
on to the Earth.

Hawai’i, home to the dying of natives—culture, people and endemic life—desperately
demand for the rights of nature, though may have yet to be formally be introduced to this nascent
notion. If they were, I believe they would support it decisively, just as I do. Because of its
profound alignment with truths of the Earth, rights of nature has the holistic and unique potential
to resolve many disharmonious societal issues in a single action. This is also why, of course,
rights of nature is so contentious in industrial nations like the United States, where reinforced
power structures have been built by deluded misconceptions of the nature-humanity connection.

The rapidly fading ecological biodiversity of the islands by itself, I believe, warrants the
need for the rights of nature in the State of Hawai’1i. However this is not the only compelling
reason for it. Of equal measure is the effective follow-through of the Democratic Party of
Hawai’1’s policy platform and its environmental goals set for the State as well as the moral

obligation to actualize native Hawaiian cultural worldviews and self-determination.

The Democratic Party Supermajority
Since statehood, the Democratic Party of Hawai’1 has dominated politics in the State,
controlling the state government for a forty-year run from 1962 to 2002, only to regain its hold

shortly thereafter. Coffman makes mention of this uniqueness within the context of the national
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party and the parties of other states, drawing a parallel with the aforementioned ecological and
geographic uniqueness of islands,

The Democratic Party of Hawai’i would become unique in America for its unbroken

control in the last half of the twentieth century of the governorship, both legislative

houses, the State judiciary, and a majority of the congressional delegation (usually the
delegation in its entirety)...It was to differ...in many respects, but most of all in
governing a geographically self-contained place that had been a separate country and
continued to function more like a nation than did any of the other forty-nine American
states.”
Today the party retains still, supermajorities in both houses of the state legislature: the State
House of Representatives and the State Senate, the governorship, judiciary, and all four seats of
the U.S. congressional delegation.

The party has suffered from the fracturing of factionalism throughout its history however,
with divisions that stand today between more progressive leaning politicians oriented around
workers rights, environmentalism and social justice values and more center-left liberal politicians
tied more closely to the advancement of the tourist industry and development-based economic
polices. Coffman confirms that Hawai’i’s political history since statehood can be best described
“as a one-party state in which change was negotiated by factionalism”. Furthermore, with its
overwhelming political dominance, Hawai’1’s unique culture and history as well as it geographic
distance from Washington D.C., the Democratic Party of Hawai’i is relatively secluded from the

national party platform and independent in its affairs, but has remained consistently aligned with

3 Coffman, Tom. The Island Edge of America. University of Hawaii Press, 28 Feb. 2003.
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the national party largely through its shared progressive ideals around environmental, race and
working-class rights.

This separation and independence runs parallel to Hawai’i’s political history as well as its
geography and ecology but is also reflected in its local economy, in which “after statehood,
evolved as significantly separate from the American economy” with Coffman further
commenting that “more than any other single factor, the rise of [Hawai’1’s] mass tourism paid
the bills of Hawai’i’s political liberalism...[with] rapid economic growth a powerful companion
of the Democratic Party’s goal of developing a politically progressive, multiracial society.”**®
The late Hawai’i Governor John A. Burns, who was in power through the 60s and 70s, is largely
credited for pioneering the current political status quo for the young state, described Hawai’i as
the “hub of the Great Wheel of the Pacific” and spoke of a “spiritual unity of people of diverse
ethnic origins”, elaborating further that

We see this as our special role of duty and destiny by reason of the precious gift of

American freedom given to us, by reason of our unique geographical location, by reason

of our total blending of the cultures of East and West in our interracial unity and

harmony, by reason of our extraordinary prosperity and attractive physical and social
environment, and by reason of our proven history of dedication to man’s highest
ideals.”’
While “our proven history of dedication to man’s highest ideals” is a statement that is at the very
least highly controversial, if not flat out ignorant of the historical suffering inflicted upon the

Kanaka Maoli that continues to disparage and demean their descendants today, Burn nonetheless

encompasses a view that enlivened the rest of the nation at the time, through the civil rights
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movement era that rousted cities across the country and ultimately culminated with the federal
landmark 1964 Civil Rights and 1965 Voting Rights Acts. President John F. Kennedy, once said
rather candidly that “Hawai’i is what the United States is striving to be” referring to its relatively
harmonious societal coexistence between groups of multi-racial and multi-ethic peoples.””® And
despite its incredible distance from Montgomery, Alabama and the rest of the Jim Crow South,
Hawai’i has since championed the ideals of the historical civil rights movement through its
consistent popular support for the Democratic Party, which has played a substantial role in its
dominance of state politics that sustains itself through to today, even when the nation’s majority
would shift to favor the ideals of the Republicans in the 1970s and 1980s.%*

The domineering reign of the Democratic Party in Hawai’1 is not without consequence
however. A one-party led system without a formidable party adversary can often incentivize a
political culture of lethargy and complacency, dishonest or even criminal behavior, since power
is perceived to be solidified around the Party and left unchallenged within the political system. In
recent decades, several corruption scandals relating to bribery-related charges have surfaced;
affecting the party’s reputation somewhat, but mostly has instead brought a new wave of
younger politicians to power without tarnishing the party’s dominant position.”* Further, and
especially more recently, more right-leaning centrists have run and won elections in the State
Legislature as democrats, recognizing that running under a republican ticket would likely be

futile. This has exacerbated further fractionizing of the Party, despite, or perhaps because of its

28 1d.
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290 Blaze Lovell, “Hawaii Bribery Scandal Casts a Shadow over Lah‘aina’s Ruins,” New York
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overwhelming state supermajority. Combined with Hawai’1’s distinct history and unique culture,

this has led to a Democratic Party somewhat unorthodox relative to its mainland counterparts.

The Democratic Party of Hawai'i Today

The official party platform includes the following principles as listed on their website:

- Support and provide for a strong economy.

- Preserve and strengthen the future of agriculture in Hawai’i.

- Support strong labor practice, good jobs and a living wage.

- Support measures to drastically reduce income and wealth inequality.

- Protect and restore the civil and human rights of each person.

- Support the rights of native Hawaiians and the preservation of native Hawaiian

culture.

- Support transparency in government and free, fair, and democratic elections.

- Provide an excellent, free public education for students at every level.

- Support a comprehensive approach to ending poverty.

- Provide high quality and free health care for every human being.

- Protect and preserve Hawai’i’s environment and achieve energy sust‘ainability.

- Support all military personnel and veterans while protecting our ‘Aina.*®’
Interestingly, four of the twelve principles include benefiting or supporting the health of the
environment in some way (agricultural future, native Hawaiian culture, environment and energy,
military and ‘aina), but the list as a whole alludes to an ambiguity around the balancing of more

human-centered economic welfare positions and more environmental ones. For instance,

261 Democratic Party of Hawai'i, “Our Platform,” DPH, accessed December 10, 2023,
https://www.hawaiidemocrats.org/platform.
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protecting the environment can conflict with agricultural priorities if non-sustainable methods
are allowed to persist, as is true with priorities for an economy mostly dependent on tourism and
development. These ambiguities are defined, clarified and articulated by the policies that move
and pass through the state’s legislature in any given year. To provide some examples, in the
following subsection I will present recent environmental policies that have conflicted with
economic priorities and thus were ‘watered down’ by lawmakers as a consequence. Later, I will
argue that the Party’s environmental policy agenda as well as its ambitious goals could

substantially benefit from the support of enacted rights for nature laws.

‘Relating to Climate Change’

In 2021, the Hawai’i State Legislature adopted a resolution declaring a climate
emergency, the first state to do so, and has set some of the most ambitious climate goals in the
Nation, particularly with respect to the reduction of carbon-emissions.”®* Of these are Act 15
from 2018 and Act 97 of 2015, which established a zero emissions target for the sequestering of
more atmospheric carbon and greenhouse gas than is emitted no later than 2045 as well as
requiring one hundred percent of the State’s electricity to be generated from renewable energy
sources by 2045, respectively.’®® While these set goals are certainly admirable, critics and
scholars have commented that the State is presently not on track to meet its goals. The University
of Hawai’i Economic Research Organization commented that “while goals are important, they

need to be followed with implementable polices” even going so far to declare that “getting

292 Hawai’i State Senate. Declaring a Climate Emergency and Requesting Statewide

Collaboration Toward an Immediate Just Transition and Emergency Mobilization Effort to
Restore a Safe Climate, Pub. L. No. SCR 44 HD1 (2021).

2 Governor David Y. Ige, “Relating to Climate Mitigation ACT 238” (2022),
https://www.capitol.hawaii.gov/sessions/session2022/bills/GM 1340 .PDF.
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anywhere close to net negative is not possible without massive federal policy” and further
elaborating that

Achieving decarbonization will require a continued and deep-seated effort at all levels of

government, and Hawai’i, and everywhere else, has no time to waste when it comes to

implementing meaningful policies.***
Despite these adamant and clear assertions, the Hawai’i State Legislature, the State’s principal
lawmaking body, seemed not to hear or comprehend this proclaimed urgency during the 2023
legislative session. Through my work as a legislative drafter for the Senate Committee on
Agriculture and the Environment, I found often that environmental bills typically got watered
down if they were able to survive through committees, often with reductions to their scale, scope,
and potency for the benefit and preservation of economic interests. Even more frequent was the
outright death of environmental bills that would apparently threaten economic interests to the
benefit of the environment, including SB1585, SB1009, and SB505, the popularly supported bills
for bans on polluting factory farms, a certain dangerous pesticide, and fishing for commercial
aquarium purposes in the State, respectively.”®**°” When a completed bill would later reach the
governor to be signed into law, environmental stipulations once measured, strict, and precise

would often then be reduced to mere guidelines or recommendations. In effect, the bill would be

%4 . H. News, “Progress Too Slow toward Carbon Net-Negative Goal to Avert Catastrophe,”
University of Hawai’i News, August 11, 2021, https://www.hawaii.edu/news/2021/08/11/carbon-
net-negative-goal/.

*Hawai'i State Legislature, “SB1585,” January 25, 2023,
https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=SB&billnumber=1585&ye
ar=2023.

***Hawai'i State Legislature, “SB1009,” January 25, 2023,
https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=SB&billnumber=1009&ye
ar=2023

**"Hawai'i State Legislature, “SB505,” January 25, 2023,
https://www.capitol.hawaii.gov/session/measure _indiv.aspx?billtype=SB&billnumber=505&yea
r=2023
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reduced to a shell of seeming environmental purpose, but with little actual legal power. An
example of this is Act 221, which I helped to draft in 2023, one of the very few climate change
related bills to become law that year. Act 221 deals with climate change related sea-level rise,
focusing on neighborhoods in the Hawai’i particularly susceptible to rising sea levels. The
original bill, SB1417 SD1, included the following proposed language,
Development shall implement design standards for new construction that require the
lowest finished floor to elevate a minimum of two feet above the flood insurance rate
map base flood elevation or 5.8 feet above mean higher high water, whichever is higher,
based on the latest guidance from the Climate Change Commission of the City and
County of Honolulu.**®
This language was later gutted citing economic concerns. The following was what was
eventually agreed upon by lawmakers and signed into law by the governor,
Development shall consider the impacts of climate change, sea level rise, and climate-
resilient development in the design and siting of buildings.®’
A once clearly effective bill with precise legal instruction was reduced to a law stating a mere
obligation for the ‘consideration’—whatever that may mean—of climate change-related
development strategies. It seems that lawmakers do not fully grasp the immediacy of the
impending consequences of climate change to Hawai’i’s communities. Sadly, this is the only

actionable climate change policy that was enacted in 2023, which isn’t even an emissions policy,

*"Hawai' State Senate, “Relating to Climate Change,” Pub. L. No. SB 1417 SD1 (2023),
https://www.capitol.hawaii.gov/sessions/session2023/bills/SB1417 _SD1 _.PDF.
*®Governor Josh Green, “Relating to Climate Change ACT 2217 (2023),
https://www.capitol.hawaii.gov/sessions/session2023/bills/GM 1324 .PDF.
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despite the informed demand for “meaningful [emission] policies” called upon by the University
of Hawai’i Economic Research Center two years prior.

The only law that directly addressed state-wide carbon emissions that year was Act 226,
an ambitious new goal relating to transportation emissions, aiming to achieve zero emissions
across all sectors of ground transportation and sea and air interisland transportation. The Act
instructs the State Department of Transportation to work across agencies to develop a plan as to
how to achieve this goal, which again, while admirable and necessary, is not a “meaningful
policy” that creates actual purposeful change in and of itself.*”’

Lastly, Act 223 of 2023, Relating to Vehicles, is a law that seems to target exhaust
emissions of the excessive type, namely “clearly visible smoke, soot or other exhaust emissions”
emanating from a “diesel or gas-powered vehicle”, but is actually at its core, quintessentially
anthropocentric, with no actual regard for the environment, since it limits the illegality of such
occurrences only to when it happens “onto another person or motor vehicle...[unless at] a

J . 271
military event, community event of parade event.”*’

A legislative body of lawmakers seriously
concerned and committed to regulating carbon emissions would have taken advantage of the
opportunity to amend this bill, during the numerous committees and conferences at which this
bill was heard, to expand this law to cover all instances of excessive emissions like this. This is
particularly concerning when considering the aforementioned declaration that meeting such a

standard would require a “deep-seated effort at all levels of government”, or an ‘all hands on

deck’ approach, to be realistic.

*Governor Josh Green, “Relating to Transportation ACT 226” (2023),
https://www.capitol.hawaii.gov/sessions/session2023/bills/GM 1329 .PDF.
*"IGovernor Josh Green, “Relating to Vehicles ACT 223 (2023),
https://www.capitol.hawaii.gov/sessions/session2023/bills/GM 1326 .PDF.
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The Rights of Nature

Partially due to its supermajority position, the Democratic Party of Hawai’1 exists with an
array of sometimes-contradictory values, which creates a perpetual need to rebalance and
reprioritize within its lawmaking, often with the environment in one hand and the economy and
human material prosperity in the other. Perhaps the Party requires an extra push of popular
support to be able to follow through on their environmental commitments. Nonetheless, it is
admirable that Hawai’i is the first state of the Nation in many areas to champion potentially
society transforming environmental goals. And to be fair, when a meaningful bill dies during a
legislative session, it is just as likely to be resurrected and reconsidered in the next session.
Moreover, It often takes many legislative cycles before the majority of the Party’s lawmakers
seriously consider a bill. Further, the Party has demonstrated at least its acknowledgment of
environmental issues, like the mounting climate crises confronting the islands, and has brought
forth its willingness to face and consider the massive systemic changes that are required to
sustain and preserve (human) life in Hawai’i.

Because of these reasons and those listed throughout this section, I believe the
Democratic Party of Hawai’i to be the most likely political party in all of America to champion
and establish rights of nature laws. Not only have they already made Hawai’1 the first state and
among the first states to set actionable renewable energy and climate change related goals and
establish enforceable constitutional rights to a clean and healthful environment, respectively, but
their receptive sympathies to the culture and for the rights of native Hawaiian people,
constitutional duty to “conserve and protect Hawai’1’s natural beauty for the benefit of present

and future generations” enshrined by party members into the state constitution, and their political
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independence from the politics of the mainland, make them discernable leading candidates for
the enactment of future rights of nature laws in the U.S. All they would need, I believe, is
sufficient motivation, the fortune of good timing, and perhaps some political pressure from the

people of Hawai’i.

Native Hawaiian Rights and Self-Determination
In the novel, Ka’a’awa by the late Oswald Bushnell, the character Saul Bristol; a runaway
from America who was shipwrecked on the coast of O’ahu in the 1850s, undergoes a dramatic
and bipolar transformation with his regard to his view of the Kanaka Maoli during his time living
on the island. His words near the beginning of the novel embody the racist views and bigotry of
actual Westerners living there at the time,
Those dumb brutes were still huddled inside their stinking, sopping grass huts,
surrounded by seas of mud...A dirtier lazier, more shiftless lot of savages I have never
known. Their emotions lie too close to the surface. The slightest fright will make ‘em
scream, the merest pleasure will make ‘em shout. But because of that same shallowness
of feeling, the slightest trouble is too much trouble: they will do nothing that requires
exertion, they would rather die than work...when will I learn to give up my efforts to
teach them the rudiments of civilization?*’*
Bristol’s view begins to shift, however, when disease brought by settlers creates an epidemic for
the native Hawaiian people. Bristol, largely immune to the diseases like most European settlers,

began helping to treat the sick, bringing medicine to them all over the village and aiding

272 K ristiawan Indriyanto. “Aloha ‘Aina: Native Hawai’ians’ Environmental Perspective in O.A

Bushnell’s Ka’a’awa.” Rupkatha Journal on Interdisciplinary Studies in Humanities 12, no. 1
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survivors back to health. By doing so he unintentionally immerses himself into Hawaiian culture
and tradition, even learning to speak the Hawaiian language along the way, and soon finds a deep
respect for the native Hawaiian relationship with the land, stating, “the arts and languages of
indigenous people both support and are founded upon a specific relation to the natural world—
the cultural is inextricable from the ecological”. He further observes aloha ‘aina, or respect
towards their fellow Mother Earth, as seen as ‘ohana, “where there is respect, there is order” he
notes, “Where there is order, there is harmony. And where there is harmony there is
contentment.” >
One day, the Bristol character is struck by the sight of the majestic Three Peaks Mountain
and 1s moved to hike to its highest peak. When he reaches it, he looks upon the island to clearly
see the devastation of the land and its people brought by Western arrival, settlement, and
epistemology,
From that vantage, where once chiefs and priests must have gazed out upon fertile fields
and hundreds of happy people, today I saw only desolation. The people are gone, dead
and vanished into the earth, and among the smothering weeds only the stone platforms
upon which once their houses rose, only a few sagging, rotting grass huts, remain to show
that this was [once] a thriving community [here].”*"*
This observation echoes the late Haunani-Kay Trask looking back to this time in history and
writing,
In less than a hundred years after Cook’s [1778] arrival, my people had been disposed of

our religion, our moral order, our form of chiefly government, many of our cultural

practices, and our lands and waters. Diseases...killed hundreds of thousands of
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Hawaiians. They reduced our Native population (from an estimated one million at
contact) by 95 percent in just over a hundred years...[and] by 1888, three-quarters of all
arable land was controlled by haole.””
Furthermore, the last king of the Hawaiian Kingdom, King Kalakaua, living through these times
observed likewise, prophesizing and writing in 1888,
... The natives are steadily decreasing in numbers and gradually losing hold upon the fair
land of their fathers. Within a century they have dwindled...to landless, hopeless victims
to the greed and vices of civilization. They are slowly sinking under the restraints and
burdens of their surroundings, and will in time succumb to social and political conditions
foreign to their natures. ..until finally their voices will be heard no more forever.*’®
Native Hawaiians once believed that breaking traditional kapus, or taboo, would bring about
harmful natural disasters, but they watched invading foreigners break kapus repeatedly, without
the occurrence of any resulting volcanic eruptions or incoming calamitous tsunami waves. To the
contrary, Western settlers lived healthier and far more abundantly overall than the Kanaka Maoli,
sowing a crisis of faith within the Hawaiian culture and creating a breeding ground in which “the
colonized are lured to take part in the [colonizing] process” by forsaking their ways for a
supposedly ‘superior’ system.”’” This trajectory would only deepen until a brief Hawaiian
Renaissance in the later 1800s that would quickly be extinguished by the overthrow of the

Hawaiian Kingdom in 1893. Since the overthrow, a once proud and dignified people of an
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ancient history and spiritual and cultural complexity that lasted well over 1500 years has, rather
shamefully, become one the more disenfranchised and marginalized groups in all of America.
The second Hawaiian Renaissance of the 1970s would have better fortune than the first.
Rooted by the monumental national social changes of the 1960s, the Democratic Party of
Hawai’i “repositioned itself as the party of change, molded change, and co-opted change” siding
itself with the ongoing disturbances to the national status quo like the roaring civil rights and the
antiwar movements. Thus, almost naturally, the Democratic Party of Hawai’i became “the
political beneficiary of the [1970s] Hawaiian movement” that helped to bring forth the State
Constitutional Convention of 1978.%7® The start of the preamble of a new state constitution read,
We, the people of Hawai’i, grateful for Divine Guidance, and mindful of our Hawaiian
heritage and uniqueness as an island State, dedicate our efforts to fulfill the philosophy
decreed by the Hawaii State motto, “Ua mau ke ea o ka ‘aina i ka pono”[(‘The life of the
land is perpetuated in righteousness’)]...We reserve the right to control our destiny, to
nurture the integrity of our people and culture, and preserve the quality of life we desire.”
The convention was the culmination of the political struggles of a decade, first with the
environment and then with Hawaiian culture and land disputes and there were thirty-four
proposed amendments in total, all of which were passed then ratified by a vote by the people. Of
the thirty-four were five amendments drafted specifically for native Hawaiians: “One that
mandated the study of Hawaiian history, culture, and language in public school, one that made
the Hawaiian language the official language of the State, along with English, one that protected
traditional and customary Hawaiian rights...one limited the taking of ownership of land by

adverse possession, a process by which many small Hawaiian landowners had lost their lands.
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[And lastly,] one mandated the state to form a semi-autonomous political entity to be known as

the Office of Hawaiian Affairs (OHA).”*"

The Office of Hawaiian Affairs

The establishment of OHA was inspired and influenced by the Office of Maori Affairs in
New Zealand and intended to be “independent from the executive branch and all other branches
of government”, administered as a state agency dedicated to serving the needs of Hawaiian
people. Its establishment passed ratification narrowly with less than fifty-two percent of the vote,
as did the ‘traditional and customary rights’ Amendment with fifty-five percent.”* However,
OHA has been stifled with legal disputes and controversy throughout its tenure, which has
limited and reduced its capacity to carry out its mandate. The first concerns a state statute that
has entitled OHA to twenty percent of the revenues the State receives from ‘Crown lands’, or
lands that once belonged to the Hawaiian Kingdom to fund its programs. The law’s interpretation
has become a matter of dispute between OHA and the State, specifically as to how the twenty
percent should be determined or calculated, requiring further clarifying legislation to be passed
by the legislature and approved by the governor and has yet to be resolved. This has significantly
disrupted OHA’s operational capacity and today, the agency continues to wait for legislation to
pass that will allocate the appropriate amount of funds owed.

Secondly, OHA restricted its Board of Trustees to persons of native Hawaiian descent,
only to be elected by native Hawaiian voters, in the effort to provide a legitimate vehicle of
native Hawaiian self-determination within a functioning apparatus of the State. But in 1996, a

non-Hawaiian rancher on the Big Island sued the State of Hawai’i under the 14™ and 15™ equal

279 Id.
280 Id.
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protections and voting rights Amendments of the U.S. Constitution, claiming an infringement of

his constitutional voting rights. The District Court for the State of Hawai’i ruled against the

rancher, whose name was Rice, as did the 9" Circuit Court of appeals, stating
The method of OHA trustees meets constitutional standards for the essential reason that
the restriction on the right to vote is not based on race, but upon the recognition of the
unique status of native Hawaiians that bears a rational connection to Hawaii’s [land] trust
obligations.

But the Supreme Court, half the world away from the Hawaiian Islands, in Rice v. Cayetano,

overturned the rulings of the lower federal courts, with a 7-2 decision, stating,
It is quite sufficient to invalidate a scheme, which did not mention race, but instead used
ancestry in an attempt to confine and restrict the voting franchise...ancestry can be a
proxy for race. It is that proxy here.”*'

Justice Ginsburg, leaning on Hawaiian history, wrote in her dissent that
Even if one were to ignore the more than two centuries of Indian law precedent and
practice of which this case follows, there is simply no invidious discrimination present in
this effort to see that indigenous peoples are compensated for past wrongs, and to
preserve a distinct and vibrant culture that is as much a part of this Nation’s heritage as
any.282

Rice v. Cayetano resulted in non-Hawaiians being allowed to vote in OHA elections, and opened

the door for another federal court case, Arakaki v. State of Hawai i, which resulted in non-ethnic

Hawaiians being allowed to be candidates in OHA elections, effectively eliminating the

81 Rice v. Cayetano, 528 U.S. 495 (2000)
28214,
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purposed and intended exclusivity of the agency mandated for the allowance of native Hawaiian

self-determination.”®’

The Rights of Nature

With the exception of the attempts by native Hawaiians to regain autonomy through the
Hawaiian Sovereignty movement, the story since the 1978 Constitutional Convention for native
Hawaiians has been “progressively about loss of control, mostly for economic reasons”.***
According to the U.S. Census in 2000, 60 percent of native Hawaiians lived in the State of
Hawai’i and the remaining 40 percent had out-migrated to the continental United States.”* And
although the Democratic Party of Hawai’i has more recently served as a sympathetic platform for
native Hawaiian grievances, issues of dispossession from annexation and self-determination
persist like an unsealing open wound, while living costs across the State, already some of the
highest in the Nation, only continue to rise. While it was celebrated at the time of it’s passing as
a substantial sign of progress, the Apology Resolution signed by President Clinton in 1993, has
had little if any actual effect on policy or life outcomes for the Hawaiian people, particularly at
the federal level. The resolution reads in part,

The Congress

- Apologizes to Native Hawaiians on behalf of the people of the United States for the

overthrow of the Kingdom of Hawaii on January 17, 1893...and the deprivation of the

rights of Native Hawai’ians to self-determination;

23 Arakaki v. State of Hawai'i, 314 F.3d 1091 (9th Cir. 2002)

8 Coffman, Tom. The Island Edge of America. University of Hawaii Press, 28 Feb. 2003.

285 McCubbin, Laurie D., and Anthony Marsella. “Native Hawaiians and Psychology: The
Cultural and Historical Context of Indigenous Ways of Knowing.” Cultural Diversity and Ethnic
Minority Psychology 15, no. 4 (October 2009): 374-87.
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- Expresses its commitment to acknowledge the ramifications of the overthrow of the

Kingdom of Hawaii, in order to provide a proper foundation for the reconciliation

between the United States and the Native Hawai’ian people...”*

Trask writes,
Our people continue to suffer the effects of American colonization, even after the alleged
democratization of statehood...Hawaiians have been reduced to the status of a marginal
minority in our own land...[and] face many of the same difficulties as other indigenous
peoples controlled by the United States: high unemployment, catastrophic health
problems, low educational attainment, large numbers institutionalized in the military and
prisons, occupational ghettoization in poorly paid jobs, and increasing out-migration that
amounts to diaspora. The latest affliction of colonialism—mass-based tourism controlled
by multinational corporations—is a particularly insidious form of cultural
prostitution...[as well as] the destruction of our land...planned and executed by
multinational corporations, huge landowners and collaborating state and county
governments.*®’

Many writers further assert that at the core of native Hawaiian disempowerment is their

overwhelming disconnection from the ‘aina, and thus the many of the cultural and spiritual

practices that define and inform traditional Hawaiian understandings and way of life. As it has

been reiterated throughout this second part of this paper, the ‘aina refers “to more than just

physical land”, but a spiritual and cultural connection with all things, living and non-living.

8 Miller, Steve. “Mauna Kea: Two Cultures and the 'Imiloa Astronomy Center”,
Interdisciplinary Science Reviews, 41:2-3, (2016) 222-245.

87 Trask, Haunani-Kay. “Coalition-Building between Natives and Non-Natives.” Stanford Law
Review 43, n0. 6 (1991): 1197-1213.
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Persson adds further that “the lackadaisical behavior, loss of identity, and resentment of
globalization demonstrated in Hawaiians can all be linked to this separation from the land...[as]
micro practices, such as fishing, growing taro, and performing outdoor religious ceremonies have
been largely removed from their lives”.**® As discussed in greater depth in the previous chapter,
native Hawaiian ecocentrism relates to a synergistic oneness of the Hawaiian people, land, nature
and culture. Due to this distinct and characteristic oneness of all things physical, spiritual and
cultural, if one elemental piece is disturbed or removed, the entire culture is thrown into
misbalance, destined for eventual ruin whilst desperately seeking a lost equilibrium.

This ontology is what distinguishes Hawaiian aloha ‘aina environmentalism from more
modern environmentalist movements. Trasks clarifies this difference further by writing,
“Usually, the issue for Hawaiians is love of the land, which translates into anti-development
postures...[and] an anger and attachment that comes from deep cultural wounding of an ancient
love for the land”, whereas for modern environmentalists, “the motivation is [purely]
environmental, which means preservation or conservation.”**” The anthropocentric
environmental laws of the State of Hawai’i, an area where the State thrives relative to the rest of
America, are actually more accurate reflections of this modern environmentalist vision. And
unlike native Hawaiian environmentalism, they function separately from cultural interrelated
notions of connection with the land and nature.

I believe that the rights of nature doctrine is in profound attunement with the native

Hawaiian environmental-cultural ontology of oneness, also known as aloha ‘aina

288 persson, E Pernilla. “What Different Relationships to Hawaiian Culture Give Rise to the
Conflict Between Hawaiians and the Tourism Industry?”, Lund University, Department of Social
Anthropology, 2007.

2% Trask, Haunani-Kay. “Coalition-Building between Natives and Non-Natives.” Stanford Law
Review 43, n0. 6 (1991): 1197-1213.
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environmentalism. Thus, the rights of nature doctrine represents a powerful and novel model and
tool that can be used to effectively to legally revitalize native Hawaiian relations with the land,
thus empowering native Hawaiian self-determination and culture on their own home islands. As
was discussed in greater detail in Chapter 3, rights of nature have been used almost regularly as a
viable method to acknowledge and actualize indigenous peoples ecocentric worldviews in
numerous nations across the world. Additionally, Trask and others have noted, “in several
respects, Hawaiian society had remarkably much in common with indigenous societies
throughout the world”.**° There is little to no reason in mind why the native Hawaiian people
should be denied the same or similar nature rights granted to likeminded indigenous peoples
around the globe, now that its potentiality has surfaced, and particularly since for the Kanaka
Maoli, nature, culture and people are perceived as one. It is our moral responsibility and
imperative as a free people privileged by a colonialist past, to do what we can to right the wrongs
ignorantly and negligently inflicted upon another people. A legal accomplishment such as this
would work to actualize not only the rights and worldviews of the native Hawaiian people, but
also symbolize a movement forward toward a new society in the same light to what was once
envisioned by the late King Kamehameha III,

The creation of a Hawaiian state by the fusion of native and foreign ideas and the union

of native and foreign...bringing into being an Hawaiian body politic in which all

elements, both Polynesian and haole, should work together for the common good...”"

290
Id.

21 Garcia, Ryan William Nohea, Who is Hawaiian, What Begets Federal Recognition, and How

Much Blood Matters (April 14, 2010). Asian-Pacific Law & Policy, Journal Vol. 11, p. 85, 2010.
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And to bring into honest fruition the false words of a late Governor, who spoke once of

Hawai’i’s “proven history of dedication to man’s highest ideals” to the blind neglect of the

. .. . 292
native Hawaiian experience. ?

A Model for a Fairer, Just and More Sustainable World

Looking beyond Hawai’i and to the global rights of nature movement, I have shown
previously the profound impact the enactment of rights of nature laws in individual nations have
had on the global movement. Ecuador shocked and stunned the world when it became first to
enshrine nature rights into its national constitution in 2008, which first led to the proliferation of
rights of nature laws in the neighboring Amazonian Bolivia and Colombia, then to nations
further away like Panama, Mexico and Native American Nations in the United States. New
Zealand also soon caught on, enacting nature rights for the benefit of the indigenous Maori
people, a model that was later used in neighboring Australia and in India, then in Canada and
Spain.

Without any doubt, in this day and age, the rights of nature doctrine is a revolutionary
collection of ideas with the potential to transform the structure and function of human societies.
Naturally then, there is apprehension and fear and timidity amongst lawmakers in every society,
who are skeptical and uncomfortable with sudden or even gradual change. These natural
feelings, ever-present within the human condition, more often than not dictate the course of a
people. And with every major revolutionary moment in recent human history, there have been
those that fought and died for the survival of their beloved status quo. But those men and women

are plenty now long forgotten. History has fondly remembered those who instead, moved boldly

22 Coffman, Tom. The Island Edge of America. University of Hawaii Press, 28 Feb. 2003.
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and wholeheartedly towards actualizing the ideals of a common good when the world would not
offer them, and retained within their steadfast pace forward, a firm vision that would sustain
them through all hardship, obstruction, challenge and even violence brought upon them.
Stopping at nothing to realize the dream of their effort. These are those who moved the world;
that changed the course of humanity for the better, and inspired the world the courage to do the
same.

This is what Ecuador has done for the world. And with its gallant effort have come
followers from near and far, once apprehensive but now afforded the inspiration and initiative to
take real action, leading to the modern movement that seems only to be accelerating today. When
considering Ecuador's ecological footprint however, that is, the natural resources needed to
support a nation’s people in a given year, Ecuador sits at the underwhelming global rank of 71,
according to the Global Footprint Network.?”> While Ecuador’s constitutional achievements are
worthy of much praise and celebration, within a larger perspective and with the consideration of
the future survivability of the planet, it quickly becomes apparent that more drastic measures
must be taken. The United States, for example, sits on this list at the global rank of 2, with an

294

ecological footprint eighty-two times greater than that of Ecuador.””" Further, the United States’

ecological footprint is almost two times greater than that of India, the nation sitting at the global

(13

rank of 3, and is second only to China, the world’s “workshop” and manufacturing capital; where
most of the products designed by American corporations are made to be sold to the consumers all

over the world.

%% Global Footprint Network, “Countries Ranked by Total Ecological Footprint,”
Footprintnetwork.org, 2019, https://data.footprintnetwork.org/.
294
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Thus, the enactment of rights for nature in Hawai’i stands to have globally significant
consequences. Namely, for two main reasons: First, unlike in nations like Bolivia, Colombia or
India where the enforcement of the law is broadly deficient, enforcement of the law in the United
States is typically more than adequate, perhaps even too much so in some places, where
problems are often associated with overburdened courts and an overpopulated prison system
rather than overabundant crime and rampant illegality. Therefore, rights of nature in America
and Hawai’i would in effect, simply mean more than it does in other more developing nations.
While this can be seen as a positive, it will also make it much more difficult to actually pass
legislation at the state level in America, not to mention the federal level, since it would be widely
understood that rights of nature laws would have a considerable and perhaps immediate impact
on society and communities as a whole. Whereas in countries like Bolivia, where enforcement of
the laws are relatively poor, it would be much easier for lawmakers to pass nature rights laws
since it is widely understood in these nations that the overall impact of new laws may sometimes
be modest at best.

Second, similar to how Ecuador has inspired parts of the world to take action and enact
rights of nature laws, Hawai’i also may be able to show likeminded states that rights of nature
are possible at the state level in the United States. With localities and municipalities numbered in
the several dozen that have enacted rights of nature ordinances, it is very clear that there is an
American grassroots demand for rights of nature laws throughout the Nation. And with
leadership from the State of Hawai’i, the state with by far the most favorable landscape, political
and otherwise for the enactment of right of nature laws, media coverage and academic and legal
interest would undoubtedly bring massive national attention to this still burgeoning and little-

known notion. This carries with it the potential effect that could very well launch a national
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movement at the state level. Now, you may be thinking, what about the ever looming monstrous
three-headed dog: U.S. corporate personhood and constitutional rights from Chapter 47 I will
address this problem in the final chapter. First, in ‘The How’ section, I will explain how exactly

rights of nature can actually be enacted in the State of Hawai’i.

I1. The How
I could not turn back the time for political change but there is still time to save our
heritage. You must remember never to cease to act because you fear you may fail. The
way to lose any earthly kingdom is to be inflexible, intolerant and prejudicial. Another
way is to be too flexible, tolerant of too many wrongs and without judgment at all. It is a
95

razor’s edge; it is the width of a blade of pili grass.”

-- Queen Lili’uokalani, the Hawaiian Kingdom’s final monarch (1917)

In Chapter 3, I showcased the many rights of nature laws that have been established
globally, and noted that they have been enacted through three main legal avenues: by
constitutional amendment, national or state legislation or by ruling from a high or supreme
national or state court. In the case of the State of Hawai’i, rights for nature are most plausible to
be established, by the greatest extent, by state legislation. At the start of this thesis project, I
suspected that the most plausible way for the enactment of rights of nature laws in the State
might be through a new state constitutional amendment. To my delight, I have been found to be

wrong in this respect. Through my research, I have located several provisions within the 1978

295 McCubbin, Laurie D., and Anthony Marsella. “Native Hawaiians and Psychology: The
Cultural and Historical Context of Indigenous Ways of Knowing.” Cultural Diversity and Ethnic
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Hawai’i State Constitution that collectively justify and legitimize legal rights of nature in the
State. Thus, the much more difficult path of rights of nature through constitutional amendment is
not necessary. Instead, a well-crafted, educated and popularly supported bill in the State
Legislature, alone, has the power to establish rights of nature laws in the State of Hawai’i.

In this section, I will present my research in support of establishing rights of nature laws
in Hawai’1 by state legislation. This will include an analysis of specific constitutional provisions
and stipulations that could support rights of nature legislation. Soon thereafter, I will examine
relevant and recent Hawai’i Supreme Court rulings to theorize how the Court’s may think about
the legal rights for nature. With this, I will then conclude this chapter by determining the
likelihood that the Court would deem the State Legislature’s hypothetical rights of nature law

constitutional and thus, valid.

By State Legislation

In this subsection, I will examine provisions within the Hawai’i State Constitution that
are favorable to the emergence and establishment of rights of nature laws in the Hawai’i. As |
presented in Chapter 3, states in Mexico and other governments globally have preemptively
instituted amendments within their constitutions to explicitly allow for future legally valid rights
of nature legislation. While Hawai’1’s Constitution does not explicitly allow for rights of nature
laws, there are numerous provisions that would collectively validate them just the same. Namely,
these provisions are: Article XI, Section 1 and Section 6 (“conservation and development of
resources” and “marine resources”), Article XI, Section 9 (“environmental rights”) and Article
XII, Section 4 and 7 (“public [land] trust” and “traditional and customary rights™). In the

following pages, these provisions are presented and analyzed in full.
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Article XI, Sections 1 and 6
Atrticle XI, Section 1 of the Hawai’i State Constitution reads,
CONSERVATION AND DEVELOPMENT OF RESOURCES
Section 1. For the benefit of present and future generations, the State and its political
subdivisions shall conserve and protect Hawaii’s natural beauty and all natural resources,
including land, water, air, minerals and energy sources, and shall promote the
development and utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State.
All public natural resources are held in trust by the State for the benefit of the people.”®
This first section of Article XI clarifies and confirms the responsibility and obligation of the
State to “conserve and protect” Hawai’i’s natural beauty and all natural resources for the “benefit
of present and future generations”. I think this distinction between natural beauty and natural
resources is important because it implies a possible ecocentric and anthropocentric duality,
whether or not it was deliberately intentional at its drafting. Nature does not separate itself into
that which is ‘beautiful’ or that which is ‘exploitable’ as a resource—this is of course,
humanity’s doing. ‘Natural resources’ can also consist of ‘natural beauty’. Thus, ‘natural beauty’
is implicative of an inherent value within nature itself, whereas ‘natural resources’ implies a
derivative value sourced from the human extraction and use of nature, which is not nature itself.
So, this distinction between ‘natural beauty’ and ‘all natural resources’ can be interpreted to
mean ‘nature’ and ‘resources exploitable from nature’, respectively, thus providing a rational

avenue for constitutionally-valid claims to the rights of nature.

2% Hawai’i State Const. Art. X1, § 1.
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Furthermore, the final sentence of this section referring to a ‘public trust’ also implies
that natural resources are exploited for purposes of the peoples benefit. Therefore, the argument
exists that if the people—through their votes and their legislative representatives—deem the
sustenance and protection of the nature branded as ‘natural resources’ inherently beneficial by its
mere existence and sustenance, this could also justify the constitutionality of rights of nature
legislation. Perhaps this argument could also justify the use of the said trust funds for the
enforcement of rights of nature laws throughout the State. This argument is further strengthened
by the State’s explicitly worded duty to promote the use of natural resources “in a manner
consistent with their conservation and in furtherance of the self-sufficiency of the State”, which
can be arguably inferred to mean ecological or environmental sustainability.

Article XI, Section 6 reads,

MARINE RESOURCES

Section 6. The State shall have the power to manage and control the marine, seabed and

other resources located within the boundaries of the State, including the archipelagic

waters of the State, and reserves to itself all such rights outside state boundaries not
specifically limited by federal or international law.

All fisheries in the sea waters of the State not included in any fish pond, artificial

enclosure or state-licensed mariculture operation shall be free to the public, subject to

vested rights and the right of the State to regulate the same; provided that mariculture
operations shall be established under guidelines enacted by the legislature, which shall
protect the public’s use and enjoyment of the reefs. The State may condemn such vested

rights for public use.”’

2T Hawai’i State Const. Art. X1, § 6.
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While this section might not necessarily strengthen the constitutionally of a supposed rights of
nature law, when used in conjunction with Section 1 of this Article, it expands the State’s
constitutional duties concerning the environment to marine ecosystems. Thus, any rights of
nature legislation that proposes the specific protection to coral reefs or other critical marine
ecosystems in the State can be deemed constitutionally valid with the additional use of this

provision.

Article XI, Section 9
Atrticle XI, Section 9 of the Hawai’i State Constitution reads,
ENVIRONMENTAL RIGHTS
Section 9. Each person has the right to a clean and healthful environment, as defined by
laws relating to environmental quality, including control of pollution and conservation,
protection and enhancement of natural resources. Any person may enforce this right
against any party, public or private, through appropriate legal proceedings, subject to
reasonable limitations and regulation as provided by law.**®
It is noteworthy to point out here that this provision explicitly authorizes the legislature to define
the meaning of the people’s right to a quality environment as well what exactly the words
“clean” and “healthful” may involve.”” The lawmaking originators of this meaningful provision
retained within it the future ability of lawmakers to continuously define and redefine this right

“by laws relating to environmental quality”, as may be needed. They did so with the belief that

authorizing the courts to decide the boundaries of this right “could lead to confusion and

2% Hawai’i State Const. Art. X1, § 9.

2 Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A
Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05
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inconsistencies” in the law.** The Hawai’i Supreme Court would later explain that this aspect of
the provisions gives “flexibility to the definition of the right over time,” enabling it be “reshaped
and redefined through statute, ordinance and administrative rule-making procedures.”"’

By this intended wording of the provision, lawmakers have the constitutional power to
expand and redefine this environmental right to encompass the rights of nature through state
legislation. And when used in conjunction with language from Article XI Section 1, namely the
beginning, it logically follows that protecting all or specific natural entities with statute may very
well be to the “benefit of present and future generations”, which can further reinforce the legal
establishment and constitutional validity of rights for nature. To solidify this point further, the
Hawai’i Supreme Court has already made such a leap with their interpretation of this right. With
respect to state laws regulating greenhouse gas emissions, in Matter of Maui Electric Co., Ltd.,
the Court ruled that a person’s right to a clean and healthful environment “subsumes a right to a
life-sustaining climate system”, thus interpreting this right from the basis of the individual to a
larger ecological system and implicitly acknowledging ecological oneness—that environmental

health of one is determined by the health of a larger whole.’”

Article XII, Sections 4 and 7
Article XII, Section 4 of the Hawai’i State Constitution reads,

PUBLIC TRUST

3% Cty. of Haw. v. Ala Loop Homeowners, 235 P.3d 1103, 1121 n.24 (Haw. 2010).

% In re Application of Maui Elec. Co., Ltd., 408 P.3d 1, 13 (Haw. 2017). “By contrast, the
privacy right is to be implemented, not defined, by the legislature.” Org. of Police Officers v.
City and Cnty. of Honolulu, 494 P.3d 1225, 1243 n. 21 (Haw. 2021).

392 Matter of Maui Electric Co., Ltd., 506 P.3d 192, 202-03 n. 15 (Haw. 2022).
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Section 4. The lands granted to the State of Hawaii by Section 5(b) of the Admission Act

and pursuant to Article XVI, Section 7, of the State Constitution, excluding therefrom

lands defined as “available lands” by Section 203 of the Hawaiian Homes Commission

Act, 1920, as amended, shall be held by the State as a public trust for native Hawaiians

and the general public.’”?
The lands referred to here include, to a large extent, the ceded and former ‘Crown Lands’ of the
Kingdom of Hawai’i. This provision clarifies the State’s intermediary role and nominal
ownership of the land through a public trust for the benefit of native Hawaiian people and the
public. If supposed rights of nature laws had difficulty being accepted or adopted to encompass
all of nature throughout the entirety of the State’s jurisdiction, perhaps an easier starting point
would be to give rights of nature to all ceded lands as described by this public trust provision.
Here, strong moral arguments exist for the return of formerly Hawaiian lands to the values and
ideals of the times prior to Western contact via rights of nature. These lands include contentious
sites such as Mauna Kea and Kaho’olawe and many others that are of great cultural value to the
native Hawaiian people and thus this provision, when used in conjunction with all that I have
covered so far, offers a solid and viable constitutional pathway for the legal protection for nature
as well as the natural entities held culturally sacred within these ceded lands.

Article XII, Section 7 reads

TRADITIONAL AND CUSTOMARY RIGHTS

Section 7. The State reaffirms and shall protect all rights, customarily and traditionally

exercised for subsistence, cultural and religious purposes and possessed by ahupua’a

39 Hawai’i State Const. Art. X1I, § 4.
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tenants who are descendants of native Hawaiians who inhabited the Hawaiian Islands
prior to 1778, subject to the right of the State to regulate such rights.***

As was described in greater detail in Chapter 5 and earlier on in this chapter, the native Hawaiian
culture is enlivened by a robust and inclusive ecocentric worldview that regards and relates to the
natural world with reciprocated compassion and respect, thus funneling a profound spiritual way
of life and acknowledged interconnection with all things. A physical relationship to the land is
thus central to the entire native Hawaiian culture, which is also echoed by the worldviews of
indigenous peoples across the world, without which, native Hawaiian people have long been
stripped of core facets to their unique identity and way of life. This in turn has crippled their
capacity for self-determination, having been robbed of their vital relationship with the land that
defines them and their destiny as a people. This is exemplified in part by the genealogy of the
Kanaka Maoli, which understands the lands, mountains, forests, stones, plants and more to be
direct relatives and ancestors to the native Hawaiian people, where discrimination between
species is absent and life is seen as an interrelating force that moves through and connects to all
beings animate and inanimate.

With this, the provision above gives clear and commanding constitutional grounds for the
rights of nature in the State of Hawai’i. The novel and global nature rights movement offers
contemporary and legitimate legal means to acknowledge and uphold native Hawaiian values
and worldviews in the laws of the State of Hawai’i today. It could not be clearer that ““all rights”
as stated in this provision includes native Hawaiian conceptions of nature and thus, rights of
nature legislation can therefore carry the potentiality of reviving fundamental aspects of native

Hawaiian culture through the law.

39 Hawai’i State Const. Art. X1, § 7.
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To retrieve some examples from Chapter 3, this could manifest through legal protections
for specific natural entities in Hawai’i similar to how legal personhood was established for
Mount Taranaki in New Zealand, or the proliferation of broader legal statutes that empower the
native Hawaiian ecocentric worldview as was done in the Ecuadorian Constitution for the
Quechua people, namely through Article 71, which states

Nature, or Pachamama, where life is reproduced and occurs, has the right to integral

respect for its existence and the maintenance and regeneration of its life cycles, structure

functions and processes.

Environmental Rights Case Law at the Hawai’i Supreme Court

Before we move forward, it is important to understand how the Hawai’i1 Supreme Court
has interpreted the State Constitution’s environmental provisions, particularly Article XI, Section
9, possibly the most substantial of the three discussed above. Delving into the developed case
law helps to understand how the Court and the people, through their claims and attorney
representation, are thinking and utilizing Hawai’i’s environmental laws outside the legal
authority of the State Legislature. This thus helps further understand how the Court and people
might utilize supposed rights of nature laws to further environmental causes.

Remarkably, it seems already that the Court has interpreted Article XI, Section 9, in ways
that almost resemble the use of rights of nature laws by other governments and courts abroad,
particularly through its interpretation of legal standing and the enforcement provision of this
right. It seems as if the Court is compelled to move further away from human-individual based
notions of environmental rights and towards more nature-centered conceptions in order to

produce more effective environmental rulings. Interestingly then it seems, the Court is naturally
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gravitating towards interpreting environmental rights in such a way that benefits the environment
at least somewhat directly, rather than just zeroing in a single person’s constitutional right to a
quality environment. This perhaps alludes to the unavoidable realization that it is very difficult
not to conflate the two. With this, it is my understanding that rights of nature legislation would
only complement, empower and further accelerate the Court’s increasingly nature-based legal
conceptions of environmental rights. If this is in fact true about the Court, this may even
undermine the justification of rights of nature legislation for some people. To the contrary, |
believe this to be evidence of a larger evolutionary enlightenment of the law, providing an
empirical example of how courts are shifting their legal interpretation to make room for the
natural and ecological realities humanity has increasingly been forced to confront. And therefore,
rights of nature legislation would only provide further evidence of this larger movement and
enlightenment of ecological understanding in the law throughout the wider world. Lastly and
even further, it truly goes without saying that when it comes to the environment, humanity
desperately requires every possible tool it can acquire and therefore should seldom shy away
from the complacent and comforting notion that enough is ever really enough.

The Hawai’i Supreme Court “employs a three-part standing test”, similar to federal
courts, “requiring that the plaintiff must have: [1.] Suffered an actual or threatened injury; [2.]
the injury must be fairly traceable to the defendant’s actions; and [3.] a favorable decision would
likely provide relief for the plaintiff’s injury”.’®> As is noted in In re Maui Elec. Co., Ltd.,

however, since 1975

39 Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A
Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05
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Environmental plaintiffs must meet this three-part standing test but need not assert an

injury that is different in kind from an injury to the public generally...We "will

recognize harms to plaintiffs' environmental interests as injuries that may provide

the basis for standing." This lower standard that is applied when environmental rights

are asserted has long been established in our law. *”® (Bold added for emphasis)
Dernbach further clarifies that “the Hawai’i Supreme Court has held that an environmental
organization has standing to vindicate its right to a clean and healthful environment even though
its members do not use and own the land at issue.**”*%%

Thus, case precedent in Hawai’i has already made significant headway in establishing
possible future legal standing for nature by expanding environmental standing beyond the legal
confines of an individual’s private property, generously extending a plaintiff’s standing to
include injury to their ‘environmental interests’. Additionally, the Court has held several times
that the State’s environmental right includes a “constitutionally protected property right to an
opportunity to be heard” before state action that “might adversely affect this right.”*"°

Both these claims are exemplified well in the 2017 Hawai’i Supreme Court case, In re
Application of Maui Electric Company, where the Sierra Club challenged Maui Electric

Company (MECO) regarding an agreement between MECO and another company.®'' The

challenged agreement would have the MECO purchase electricity generated by a facility burning

3% In re Maui Elec. Co., Ltd., 408 P.3d 1, 22 (Haw. 2017)

397 Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A
Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05

3% In re Application of Maui Elec. Co., 408 P.3d 1, 22 (Haw. 2017).

3991 ife of the Land v. Land Use Comm’n, 623 P.2d 431, 441 (Haw. 1981).

31 Dernbach, John C., The Environmental Rights Provisions of U.S. State Constitutions: A
Comparative Analysis (April 13, 2023). Chapter in Environmental Law Before the Courts
(Springer, Forthcoming), Widener Law Commonwealth Research Paper No. 23-05

3" n re Application of Maui Electric Company, 408 P.3d 1 (Haw. 2017).

182



coal, among other things, and the Sierra Club intervened to prevent the use of coal and the
would-be-caused injury to the group’s members residing near the facility. Initially, the Public
Utilities Commission (PUC), the State’s regulatory authority on public utilities, denied the Sierra
Club’s intervention and approved MECQ’s agreement and when the environmental group moved
to appeal to Hawaii’s Intermediate Court of Appeals, their case was once again dismissed.
Meanwhile, residents near the facility were soon forced to keep closed their windows and run air
purifiers to keep coal smoke out of their homes.

Appealing once more to the Hawai’i Supreme Court, Sierra Club argued that it was
“entitled to a hearing under the due process clause of the state constitution”, which provides that
“no person shall be deprived of life, liberty or property without due process of law”, and further
asserted that the right to a “clean and healthful environment” is a property right protected under

. 12
this clause.’

The Court agreed and ruled in their favor, requiring the PUC to hold a hearing on

“the impacts of approving the agreement on Sierra Club’s member’ right to a clean and healthful
environment, including the release of harmful greenhouse gases...”*"* This ruling was informed
by a law passed by the State Legislature that requires the PUC to “reduce reliance on fossil fuels
and to ‘explicitly consider’ the levels and effect of greenhouse gas emissions”, and thus, the

court reasoned, the Sierra Club “has a protectable property interest in having the PUC perform

this analysis.’'* Dernbach further presents the Courts reasoning,
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A property interest does not need to be real estate, chattels, or money to be protected
under the due process clause; the property interest can also be a “legitimate claim of
entitlement” to a particular benefit. The right to a clean and healthful environment...*is a
legitimate entitlement stemming from and shaped by independent sources of state
law.” "
Since In re Application of Maui Electric Company, the Hawai’i Supreme Court has made similar
rulings with regard to the right to a clean and healthful environment in three subsequent cases,
further firmly embedding this environmental and property ‘interest’ reasoning into state legal
precedent.’'®

This case clarifies three significant environmental case law positions that have previously
or since been regularly upheld by the Court: 1. As previously mentioned, injured plaintiffs do not
need to suffer from a physical injury to qualify for standing, but rather an injury to their
‘environmental interests’ as demonstrated in this case more than adequately by the closing of
windows and use of air purifiers by residents near the coal burning polluting facility; 2. The
environmental right to a clean and healthful environment is considered a ‘legitimate property
interest’ protected under the State Constitution’s due process clause and plaintiffs can assert said
interest preemptively in the event they perceive their environmental health to be in potential
jeopardy; and 3. The role in which relatively clear legislative statute can play in informing
Hawai’i Supreme Court decisions, as was intended with the drafting of Article XI, Section 9.

This third point is showcased clearly by a noteworthy Hawai’i Supreme Court case

County of Hawai’i v. Ala Loop Homeowners (2010), which created “a private right of action to

enforce laws relating to environmental quality” through the environmental right’s judicial
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enforceability stipulation.®'” In this case, the Court held that Article XI, Section 9 applies to
Chapter 205 of Hawai’1’s statutory law, which concerns land use and issues relating to
preservation and conservation of natural resources, deciding that the chapter of law relates to
“environmental quality” and thus can be used to define the meaning of “clean and healthful
environment” in this right.>'® The Court further held that the judicial enforceability stipulation is
self-executing, without the need for clarifying legislation and that other statutes cannot bar this
right to action. Lastly, the Court ruled that a 1986 statute authorizes attorney fees for
environmental rights litigation under Chapter 205 because the Legislature once found that “the
public has rarely used” its environmental right.>"”

These rulings are extensive and momentous and showcase the Court taking great leaps of
its liberty to expand environmental protections through its interpretations of the law, be it recent
or aged. In particular, the creation of an unbar-able environmental right to action and allowing
for the collection of attorney’s fees from environmental litigation reveals an overt willingness to
strengthen environmental protections beyond what is presented in the law at face value. While it
is unlikely that the Court would go so far to establish legal rights for nature by its own ruling, for
instance like the high courts in India and Colombia have done, for the reasons listed and

articulated throughout this subsection, I surmise that the Court would likely welcome rights of

nature laws from the State Legislature, possibly even, with eager and open arms.

Aloha ‘Aina and the Hawai’i Supreme Court: Ching v. Case (2019)
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In her paper, “The Duty to Aloha ‘Aina”, Sproat writes on Ching v. Case (2019), a recent
Hawai’i Supreme Court decision that “embraced and uplifted [the] cultural precept [of aloha
‘aina], and native Hawaiian values more broadly.”**° This case exemplifies the Court’s openness
and willingness to utilize aspects of the native Hawaiian worldview so to sufficiently handle
indigenous-based environmental issues. While Sproat ultimately criticizes the Court for not
going far enough in providing adequate enforcement of it’s ruling, she describes the ruling as a
“path-forging opinion” in the ongoing effort for native Hawaiian restorative justice.

Native Hawaiian cultural practitioners and plaintiffs Clarence Ki Ching and Mary
Maxine Kaha’ulelio sued the Department of Land and Natural Resources (DLNR) for its
inadequate care of Pokahuola, a sacred region on the Island of Hawai’i culturally believed to be a
site that connects the heavens, earth, and three sacred mountains (Mauna Kea, Mauna Loa, and
Hualalai). A large part of the lands are leased by DLNR to the U.S. military for a training area
known as the Pokahuola Training Area, which is used primarily for live-fire training exercises.”!
Over years of witnessing the exploitation and destruction of the lands by the military, Ching and
Kaha’ulelio sued DLNR for failing to require the military to take reasonable action to prevent
“environmental—and thus cultural—degradation” of the lands, thus breaching its constitutional
duties. The Hawai’i Supreme Court ruled, “Under common law, DLNR has an obligation to
reasonably monitor the trust property regardless of whether it is leased to a third party” and made
the extraordinary affirmation that the State, by aloha ‘aina, “has the highest duty to preserve and

9322

maintain trust lands. Sproat further writes that “DLNR thus cannot ‘passively allow’ land to

299

‘fall into ruin’ and instead ‘must take an active role in preserving trust property’”, effectively
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actualizing the ethos of aloha ‘aina. Sproat declares that

The Ching court unanimously affirmed for the first time that ‘aina held in the Public

Land Trust (article XII, section 4) is also a protected resource under the Public Trust

(article, section 1).°%

And that

For Kanaka, the article XI, section 1 Public Trust [provision] affords the potential for

greater protections for our biocultural resources, which have always been a beloved

family member and an extension of ourselves.***

This case illustrates many things with respect to the potentiality for the rights of nature in
Hawai’i. First, it provides an empirical example as to how environmental and native Hawaiian
constitutional provisions can and are being coalesced to bring about sweeping and novel
environmental-cultural legal powers. While these powers are being derived from the individual
interpretations of provisions by the Court overtime, they are also being further amplified by
being utilized together, which is exactly what I have proposed lawmakers do to actualize
legitimate rights of nature legislation. Second, as Sproat describes it, the case appears to
represent essentially a ‘de facto’ right of nature case, where through the combined use of
increasingly ecocentric-in-practice environmental laws and native Hawaiian worldviews, natural
spaces are attempted to be afforded some reasonable protections for their own sake (via native
Hawaiian rights), despite the fact that the plaintiffs did not own or lease the land in question.

Lastly, I consider this case to be a ‘bottom-up’ nature rights case that has reached its

highest possible level, that is, a rights of nature case in practice without appropriate and much-
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needed support from the State’s principal governing bodies, most notably, the State Legislature.
It very well seems to me that, perhaps without the intention to do so, the Hawai’i Supreme Court
is effectively attempting to vitalize legal rights for nature by expanding environmental laws
beyond the individual and adopting native Hawaiian perspectives and cultural beliefs into its
legal reasoning and rulings. In other words, I believe the Court is liberally interpreting
environmental and native Hawaiian constitutional provisions in a fashion that resembles the
handful of governments of the world that have instituted rights of nature laws. What is different
however is the lacking support from the other branches of government, since the Court is alone
with its own increasingly ecocentric environmental-cultural legal interpretations. This fact shows
empirically through the Court’s approval of DLNR’s court ordered aloha ‘aina Pokahuola plan,
which Sproat describes as “woefully inadequate” thus “render[ing] the duty to aloha ‘aina
illusory yet again.”* Perhaps this lack of meaningful follow-through subsequent to this
landmark ruling is indicative of a Court working outside its realm of capabilities. Instead, the
aloha ‘aina plan would be better off created and implemented by lawmakers of the Legislature
who have more experience with these sorts of things. Therefore, I suggest that with this behavior
as an example, it appears that the Court is in desperate need of ‘top-down’ assistance from the
other branches of government to more adequately actualize restorative justice, which would be
incredibly supported through sufficiently righteous rights of nature legislation.

In the next chapter, I will consider the final avenue for possible rights of nature legal
enactment: by state constitutional amendment. To do this, I will present a narrative from my own
professional experience as a legislative researcher and bill drafter for the Hawai’i State Senate,

where [ drafted a rights of nature constitutional amendment bill for a Senator. This bill was
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introduced to the Senate floor and assigned to my committee, where I then was able to follow
and tend to its progress throughout the legislative process. By sharing this narrative, I also intend
to reveal some of the attitudes and reactions from Senators that ultimately voted on it in
committee, most of which I gathered were not familiar with the rights of nature movement
generally, and thus naturally had questions and concerns about this bill. This is important to
gauge the likelihood of how rights of nature laws might be met in the future as well as perhaps in

the other chamber of the legislature, the State House of Representatives.

189



Chapter 7

The State Senate

Ua mau ke ea o ka ‘aina i ka pono
‘The life of the land is perpetuated in righteousness’

Official motto of the State of Hawaii

During the 2023 legislative session, I served the State Senate as a Legislative Researcher
for the Senate Majority Research Office (SMA), the principal drafting agency for the Democratic
Party’s lawmakers. Due to my background in organic agriculture and established academic
interest in environmental issues, I was fittingly assigned to be the SMA’s independent liaison for
the Senate Committee on Agriculture and Environment (AEN) under the Committee Chair, State
Senator Mike Gabbard. For a significant share of the session, my responsibilities would entail:
drafting all the senate bills related to agriculture and the environment, closely monitoring all the
bills that moved through AEN and tracking them through the larger legislative process,
incorporating all changes and amendments for each bill as determined and agreed upon by the
Committee, and providing any and all expertise or resources that I could as was requested by the
Committee Chair and his staff.

Before moving forward, it is noteworthy to mention that the Committee Chairs of the
various Senate committees have considerable political power in the Hawai’i State Senate. Above
all, they alone wield the power to kill any bill simply by choosing not to hear it in committee or
by hearing it but then choosing not to hold a vote to pass it. The power of each non-chair

committee member is limited to one vote per bill, when and if the Chair decides to hold one, and
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perhaps also lies in their personal ability to persuade other members, including the Chair, to vote
for or against and hear or not hear, specific bills. However, once the Chair decides to kill a bill

for any or no apparent reason, there is very little a committee member can do about it.

Senate Bill 635
One morning, determined and eager as newly hired Legislative Researcher, I received a
request from Senator Gabbard’s staff to draft a fresh batch of environmental bills, most of which
had died at some point in the previous legislative session. Among this lot of previously killed
bills was one proposing an amendment to the State Constitution and as I took a closer look, |
soon realized that it was a rights of nature bill. Well, sort of. Its preamble started,
The purpose of this Act is to propose an amendment to article I, of the Constitution of the
State of Hawaii to establish the constitutional right of the people, to clean water and air, a
healthful environment and climate, healthy native ecosystems, and beaches, that shall be
protected and shall not be infringed.**®
While certainly not a proposed rights of nature law on par with say, Ecuador’s, or even most of
the municipal rights of nature ordinances in the United States, it did offer a few things that the
State’s constitution and the Hawai’i Supreme Court has not. First, is its issuance into Article I of
the Constitution, the Bill of Rights. However, the environmental right of Article XI, Section 9
explicitly states it is judicially enforceable, which has been further deemed ‘self-executing’ by

the Court. Thus, as far as I know, there is no substantial added benefit for environmental rights to

be included in the State Constitution’s Bill of Rights. However, this proposed amendment does

2®Hawai’i State Legislature “SB 635” January 20, 2023,
https://www.capitol.hawaii.gov/session/measure _indiv.aspx?billtype=SB&billnumber=635&yea
r=2023.
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include novel and distinct rights to “clean water and air”, a “healthful...climate” and most
notably, “healthy native ecosystems, and beaches”. But clean water, air and a healthful climate
are all already included in the law through the Hawai’i Supreme Court’s interpretation of Article
X1, Section 9, due to the fact the State Legislature has previously informed the Court of the
importance of these environmental particulars. Therefore then, most of this bill is actually legally
duplicative and thus, redundant.

Considering all this, I have maintained calling this proposal a rights of nature bill, why is
that? Well because, it includes “healthy native ecosystems, and beaches” in its language. As far
as | know, there is no law in Hawai’i that explicitly gives people the right to a healthy native
ecosystem or beach. And while a ‘healthy beach’ may seem somewhat ambiguous and difficult
to define, a healthy native ecosystem is quite clear. Further, this law does not give rights for
healthy ecosystems to exist, flourish or evolve, but rather, proposes an extension of rights for the
people to have access, and thus affords protection indirectly. Certainly, this is an anthropocentric
environmental bill that seems to be doing it’s very best to afford rights to ecosystems in Hawai’i
through human rights, at the risk of becoming somewhat nonsensical (a person’s right to have a
native ecosystem protected?) Nevertheless, [ was excited, since its intention did seem relatively
clear—the wish to protect Hawai’i’s native ecosystems.

Being that this bill was a reintroduction of a killed bill from the previous session, I kept
the legal language the same, as I had been instructed to do, but reviewed the preamble and
decided to rewrite so to clarify its purpose and meaning for those that would soon read it. Once
finished, it read,

This proposed amendment reflects the rooted traditions and collective cultural conscience

of the State’s people, and exemplifies the fundamental native Hawaiian notion of Aloha
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‘Aina, which translates to “love of the land” and is central to native Hawaiian values and
beliefs. This amendment will complement existing constitutional provisions and reinforce
protections of human health, natural and cultural values, and the environment, all of
which are essential to the sustenance of the State as well as the intrinsic beauty of its

islands that attract admiration from peoples all over the world.**’

Committee on Agriculture and Environment (AEN)

Once Senate Bill 635 (SB635) was successfully introduced into the Senate it was referred
by the Senate President to first be heard by AEN. If it passed there, it would then move to a joint
hearing between the Committee on Judiciary (JDC) and the Committee on Ways and Means
(WAM) before eventually moving to the Senate floor for a final vote. AEN soon scheduled a
public hearing for February 1, 2023 at 1:00 PM to hear relevant testimony from the public and to
hold votes for many bills, including SB635.%%*

There were several testifiers that arrived in person for the hearing of SB635, among them
were state officials from the Department of Land and Natural Resources (DLNR) and the
Department of the Attorney General (AG) as well as an ardent representative from a non-profit
environmental organization. DLNR voiced their support for the intent of the bill, but were
concerned that current environmental laws in the State could be better benefited from the
strengthening of current laws rather than the addition of an amendment to the Constitution. AG
supported the intent of the bill with comments, stressing that Article XI, Sections 1 and 9

currently provide adequate constitutional environmental protections. AG further expressed their
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concern that the language of the amendment could be “construed to limit the legislature’s power
to regulate the environment in the future and also call into question existing environmental
laws”, perhaps alluding to the fact that Article XI, Section 9 gives the legislature significant
power in reshaping and redefining environmental law through legislation and that the proposed
amendment did not.

Addressing AG’s assertions, a representative from an environmental non-profit named,
Climate Protectors of Hawai’i, urged that the “measure is not redundant or unnecessary even
though there are currently provisions in the constitution that protect some of the same rights” and
claimed that including environmental rights within Article I, the Bill of Rights, would raise such
“rights up to the level of speech, due process, and other fundamental rights”. Before closing, the
representative noted the Red Hill Crisis, a recent environmental disaster where a military fuel
storage installation failed and leaked into the ground water table, contaminating drinking water
and sickening nearby residents, stating that “if this law were in effect, people could have brought
suit before Red Hill got out of hand”. Strangely, and against my initial judgment, I have found
these claims to be mostly inaccurate and incorrect. As I noted near the end of the previous
chapter, the Hawai’i Supreme Court has ruled on numerous occasions that the right to a “clean
and healthful environment” is a property right protected under the due process clause and can be
used preemptively to protect environmental interests. The due process clause is among the Bill of
Rights, Article I of the Constitution, and therefore does already what the representative was
proposing.

Each of the Senators of the Committee in attendance had a follow up question for the
testifiers, with all five present except for one Senator Brenton Awa—one of two Republicans in a

legislative body of 25 Senators, who was therefore given a seat in half of the committees with his
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single republican compatriot. Thus, he was likely attending his various other committee hearings
he was assigned to, attempting to be present for votes and making priorities for which bills to
hear and not to hear, which were also taking place during AEN’s hearing.

Senator Lynn DeCoite asked the testifiers if the current laws were “basically inadequate
right now”. And DLNR ascertained that strengthening existing laws would better lead to greater
protection, but a constitutional amendment, they maintained, “could potentially expose the State
to greater liability and lawsuits”. Sharply, Senator Gabbard shot back stating, “The existing laws
didn’t quite do its job in terms of Red Hill and the 1,500 gallons of forever chemicals that spilled
after that just recently, and we’re having to deal with this mess.” Another DLNR official joined
in to point out, “Red Hill was built before we had our environmental laws. So now we have
them”, then once again reasserted the need to strengthen existing environmental laws.

Senator Tim Richards asked of the AG, how the proposed amendment could invalidate
current law, and the AG answered, “upon passage of this amendment, someone could say” for
example, “Well, you are allowing too much...bacteria levels and so that’s not consistent with
clean water and a healthy environment. Therefore...we’re going to sue you to invalidate those
regulations”. Senator Karl Rhoads then had a follow-up concern regarding the AG’s response,

What your advice seems to boil down to though is, as long as the State doesn’t have to

pay the price for it, everything is okay. But if you have environmental damage someone’s

going to pay the price for it. So in the Red Hill case, the people who most acutely paid
the price are those who couldn’t drink the water and got sick from drinking it. So instead
of spreading the cost over all society, we just make them pay...so what you’re suggesting

is that the State should not be the one who pays.
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After going back and forth with the AG official for some minutes, Senator Rhoads made a final
comment regarding SB635 before the committee moved on to hear the next bill,

It just feels to me like we’re acting like most large corporations. We’re trying to

minimize our own liability as opposed to worrying about the fact that someone is being

hurt by whatever it is, whatever the harm is.

A half an hour later, Senator Awa briskly entered the room having missed the entirety of
the hearing’s testimonies and committee discussions, and sat down quickly scanning busily
through his notes. Soon thereafter the voting began. Senator Gabbard voted “Aye” to start the
vote for SB635. Senator DeCoite voted, “Aye with reservations”. Senator Richards, “Aye with
Reservations” and Senator Rhoads, “Aye”. When Senator Awa voted with an adamant “No”,
Senator Rhoads tried to catch the young senator’s eye from across the opposite side of the table,
but Awa had his attention fixed to his notes and didn’t notice him. With four votes for, the bill
passed AEN, but a month or so later, JDC decided not to hear SB635 and it died automatically.
Quite curiously, Senator Rhoads was the JDC Committee Chair. Perhaps he could not justify its

joint hearing with the WAM Chair after its discussion at AEN.

Retrospective Remarks

There are many lessons to this story, perhaps too many to fully account here: from the
competing priorities among officials and lawmakers to the varied levels of understanding of the
law and the environment among the testifiers; from unsettled and unspoken questions around
what the role of the government should be, particularly with regard to the environment, to the
fact that the lone dissenter for SB635 and other similar environmental initiatives was unable to

be present during testimony to ask questions and clarify his position on bills. Focusing
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specifically on the hearing of SB635 however, and how it was understood by officials and
Senators can help to bring to light how rights of nature might be perceived by Hawai’1
lawmakers today. First, because this bill is not strictly speaking, a rights of nature bill, the
lawmakers or officials did not have to deal with absorbing a totally novel environmental concept
that is still so new, it might be aptly described as ‘experimental’ by many. So its still difficult to
tell how exactly each Senator or official might react to such a concept, though it’s mere novelty
is likely to be an obstacle to some, if not many.

However, this bill is an attempt to raise environmental standards through the highest legal
document in the State and therefore carries with it a likely degree of political and legal disruption
for the State, mostly through potential lawsuits and challenges to existing standards and
regulations. Thus, by the AG’s testimony, an overwhelming reluctance is apparent, particularly
around the idea of changing existing standards and regulations and opening liability to an
increased litany of lawsuits. This concern seems to supersede any possible benefit that these
changes may have on the environment, which is the actual intention of the bill. To be fair, the
AG is limited from its strictly legal point of view and is not qualified to give advice on
environmental policy, but serves to simply convey or warn of the legal consequences of specific
legislative proposals. DLNR on the other hand, seems more open and supportive of the idea of
strengthening environmental protections, but is isolated by the apparent fact that they seem to be
most informed people in the room. It would be interesting to hear DLNR speak on an actual and
fully formulated nature rights bill. Lastly, it is also perhaps useful to recognize that the ‘Aye with
Reservations’ votes from Senators DeCoite and Richards were caused not by issues with
increasing environmental standards and protections but by concerns around the constitutional

amendment vehicle in which the bill proposed. This suggests perhaps that the committee
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members may be open to rights of nature legislation if it meant it presented itself as the best
method or vehicle to improve environmental protections in the State. While it is unclear why
Senator Awa, the lone Republican committee member, voted ‘No’ for SB635, it may of just been
a vote reflective of his Party’s position, but his opposition nonetheless is relatively
inconsequential due to the Democratic Party’s supermajority control in the Senate and House.

While I surely felt disgruntled by the sudden death of SB635 by JDC and WAM, looking
back now with a more informed view, I see that the bill was actually misplaced and
misappropriated from the very beginning. Certainly, it is not an accurate depiction of the most
effective environmental legislation possible. Further, I see now that it was very likely doomed
from the very start. A constitutional amendment in Hawai’i requires a two-thirds majority vote in
both the House and the Senate then approval from the governor before it goes to the people
where it needs a simple majority to be ratified. Not only is it difficult to imagine this bill moving
through such overwhelming hurdles, but the House version of SB635, HB444, also died after
passing its first committee when the Chair of the House Committee on Judiciary and Hawaiian
Affairs (JHA) chose not to hear it.**

With this, I conclude that neither nature rights nor any other form of progressive
environmental policy should be pursued by constitutional amendment in the State of Hawai’1.
Not only is it extremely difficult pull off, but also, as I discussed in sufficient detail in Chapter 6,
it is simply not necessary. The environmental provisions in the state constitution (arguably the
most emboldening and generous of the Nation) allow for state legislation to inform, reshape and

redefine the power of preexisting constitutional environmental rights. Thus, state legislation is by

32Hawai’i State Legislature “HB 4447, January 20, 2023,
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far the most effective and efficient way to pursue almost any environmental policy initiative,
including nature rights, in the State of Hawai’i. Therefore, I strongly advise that all
environmental rights amendment proposals be abandoned at once and energies and attention be
refocused and brought back to the legal vehicle of legislation. For this is the most empowering
path of least resistance, granted and gifted to the present day by the work of this state’s
lawmakers past.

In the next chapter, I will discuss the likely pushback, pitfalls and reactions to supposed
rights of nature litigation in Hawai’i by the State and the United States. I will then conclude this

thesis with a final reflection.
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Chapter 8

Potential Pushback and Pitfalls

If we work upon marble, it will perish, if we work upon brass, time will efface it; if we
rear temples, they will crumble to dust; but if we work on men’s immortal minds, if we
impress on them with high principles, the just fear of God and love for their fellow-men,
we engrave on those tablet something which no time can efface, and which will brighten
and brighten to all eternity.

-- Daniel Webster in Boston (May 22, 1852)

In this final chapter, [ will speak on a number of topics that I foresee as being
considerable obstacles for the passing of rights of nature laws in Hawai’i. These include: the
reality of the rights of nature ideal, the inevitable U.S. Supreme Court, Hawai’i’s tourism
industry and other economic issues, and Hawai’1’s characteristic civic apathy. Doing this, I find
that its important to ground this discussion in realistic terms to better understand the practical
deterrents that a rights of nature movement in Hawai’i might be confronted with along its way. [

will then conclude this thesis with a final reflection.

‘Rhetoric v. Reality’ of the Rights of Nature
Along with its many proponents, there are many critics of the rights of nature movement
too. Perhaps a most prevalent critique is the overt idealism of legal rights for nature literature.

Many valid questions have arisen around what these rights might look like in the real world,
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where they are bound to face unavoidable clashes with economic interests and rights and other
powerful and contentious forces. To shed some light onto this inquiry, I will briefly return to
Ecuador, the originator of the global rights of nature movement with the longest history of these
laws to date, to see how the nation has dealt with these very questions.

In his book on the rights of nature, David Boyd wrote in 2017 that “Ecuador has not yet
realized the ambitions and ideals embodied in its new constitution”, despite many indigenous
people and environmentalists “anticipating the end of such destructive practices as open-pit
mining, palm oil plantations, shrimp farming in mangrove ecosystems, and oil and gas extraction
in tropical rainforests.” National lawmaker Alberto Acosta, a principal architect of the new
constitution, acknowledges that it “would take decades for this country to achieve the intended
social, economic, and environmental transformation.” Despite these comments however,
“legislators have moved slowly, [but] lawyers have not”, says Boyd, asserting further that many
lawsuits have been filed and heard in court to define and defend the rights of nature, achieving
mixed results.**’

One of Ecuador’s first successful cases was decided in 2011, when President Correa’s
government argued in court that illegal mining in the Amazon of Esmeraldas province caused
“mercury and other toxic substances to contaminate freshwater ecosystems”, violating the rights

1
of nature.*>

The Court agreed and the President then ordered the military to seize and destroy all
mining equipment in the province and three others, deploying almost 600 soldiers to do so. This

has been by far the most dramatic and aggressive enforcement of the rights of nature in Ecuador,

with other actions being far less certain of themselves. For instance in 2012, an immense open-

339 Boyd, David R., The Rights of Nature: A Legal Revolution That Could Save the World
(Toronto: Ecw Press, 2017).
3.

201



pit mine was approved to be constructed by a Chinese company in an Amazonian biodiversity
hotspot known as Mirador Condor. A coalition of indigenous and environmental groups filed a
lawsuit, claiming violations to the rights of nature, with evidence of even the Chinese company
acknowledging the anticipated extinction of four endemic species (three amphibians and one
reptile). A court sided with the company, ruling that the “public interest [of] economic
development outweighed the private interest [of] protecting nature” and that “nature’s rights
were limited to areas designated for environmental protection, such as national parks or
reserves.”>” The plaintiff’s appealed the decision and lost again. Further and to the contrary
however, other instances include a case where litigants did not claim rights of nature violations,
but instead, the judge singlehandedly assigned them, further strengthening the plaintiff’s cause of
action in a case arguing for the human right to a clean and healthy environment regarding the
poor management of massive pig farms and facilities that disturbed nearby residents. ***

The final Ecuadorian case that I will cover here is one that involved illegal shark fishing
in the Galapagos National Park and Marine Reserve. In 2011, the Ecuadorian Coast Guard and
national park rangers boarded a fishing boat to find hundreds of dead sharks of various species
and sizes, all of which were listed internationally as ‘vulnerable to extinction’ or ‘threatened’.
All sharks had their fins missing with a marine sciences researcher later commenting, “I felt like
we were unearthing a mass grave in a warzone...this is what a marine massacre looks like...fins
are sold at a high price to Chinese restaurants for shark fin soup...It was the most depressing and

99334

intense days of my life.”””" In December later that year, a local judge in the Galapagos dropped

all charges against the illegal fisherman, stating he could not prioritize “fish over a human’s
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ability to feed his family”. The judge was later suspended, the charges reinstated and the case
moved to a court in mainland Ecuador were the fishermen were found guilty of poaching in a
protected national park and sentenced to a year in prison, and for the captain, two. The mainland
Judge cited the importance of the constitutional rights of nature provisions, which guided his
decision. In 2015, an appellate court unanimously confirmed the judge’s legal reasoning, guilty
verdicts and prison sentences.

These cases collectively represent how rights of nature laws are brought to life from the
written word on paper through the judicial system. While I do not agree that the cases favoring
economic outcomes are in alignment with the wording of Ecuador’s Constitution, I do believe
that judges are in a uniquely favorable position to rule on behalf of nature and to implement fair
interpretations of the nature rights law, given that they are typically not bound by their
occupation to professionally benefit from pro-economic rulings. The judiciary also retains the
power to interpret laws based on the legal issues and practical concerns they are confronted with,
which over time has the ability to mold and shape society in ways that accurately expresses the
nature laws of the constitution. Any lacking of this will grow apparent by concerned onlookers
over time and thus warrant further legislation to clarify the law if needed, to coerce the courts to
interpret the law in ways in which they are intended to be enforced.

The Ecuador example helps to clarify that the enactment of rights of nature laws is not
just a symbolic revolutionary moment for a movement, but even more so, a splitting change in
the trajectory of a nation and the very destiny of a society. A single change that proliferates a
cascade of subsequent correcting changes in how a government and society as a whole, relates to
its surrounding ecological environment. The enactment of nature rights therefore, is a

perpetuating series of unraveling and penetrating questions then, rather than an unfulfilled and
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isolated single answer. The true results lie then not with the state of Ecuador today, but with the

broader movement as a whole a hundred years from now, and beyond.

Constitutional Corporate Rights and the U.S. Supreme Court

Quite convincingly, the most substantial barrier to rights of nature laws in Hawai’i is the
ever-looming U.S. Supreme Court. Namely two key aspects of this court: the current and
recently appointed conservative supermajority and the well-established legal precedent of
corporate constitutional rights. When considering the monumentally controversial Citizens
United decision in 2010, which even predated the present conservative supermajority, it seems
that the Court is actually moving steadfast in the complete opposite direction of any possible
legal conception of rights or personhood for nature. Therefore, I would even go so far to advise
delaying any proposed rights of nature legislation effort in the Hawai’i for perhaps decades or
more. I convey this suggestion with a heavy heart, as I recognize that Earth and many of its
creatures on Hawai’i simply cannot afford to wait that long. But if rights of nature were to pass
in the State say, tomorrow, it would set into motion an inevitable judicial confrontation between
the State and the conservative U.S. Supreme Court that would undoubtedly strike down any
notion of rights for nature, no matter how convincing and compelling a nature rights litigant may
be. It has been seen time and time again that the justices of the present bench rarely stray from
party lines and therefore, it is difficult to imagine any reason as to how this could happen, even
remotely, for the rights of nature.

All it would take is a company operating from the mainland and doing business in
Hawai’i to sue or be sued shortly after the passage of nature rights laws in the State. Perhaps this

hypothetical case may stay on the lower federal court level and never reach the Supreme Court.
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But if it did, it would likely share a similar fate of the Office of Hawaiian Affairs, as discussed in
Chapter 6, and rights of nature laws would resultantly become severely weakened or deemed
completely unconstitutional from its original and purposeful intention.

However, I could never completely dissuade someone who was determined to establish
nature rights in Hawai’i at all costs, as [ am sure there are many ways to carefully craft
legislation to minimize federal fallout. And who knows? Perhaps the resultant national media
attention could lead to greater grass roots momentum throughout the states of America, resulting
in a ripe and fresh mainstream American movement. Nevertheless the current reality is that the
appointed-for-life and relatively young conservative Justices retain power of cemented
institutional design that can squash any right of nature law regardless of the stance or feeling of
overall public opinion. And I would hate to doom the promise of a deeply transformative nature

rights law to unfortunate timing and poor legal strategy and foresight.

Hawai’i Tourism and Other Economic Issues

Another great obstacle to rights of nature legal enactment in Hawai’i is the host of
economic issues that plague the State as well as its long-standing economic dependency on
tourism from the mainland and abroad. These economic issues include chronic and rampant
homelessness, rising costs of living including limited affordable housing and rising food costs, a
brain drain problem—the tendency for quality labor to out-migrate for better employment
opportunities on the mainland—as well as prolonged vacancies in crucial decision-making
positions in the state government, among others. It is likely that rights of nature laws could
further challenge many of these already complicated issues, most of which have existed in

Hawai’i for decades and have yet to meet any sort of tangible or measurable progress. Much of
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the same can be said for tourism, which is also a prominent source of revenue for the State,
enabling its attempts to solve these kinds of problems.

However, since the COVID-19 pandemic, the State has awakened to Hawai’i’s
tremendous dependency on the mainland, particularly for revenues and for food especially,
which often operates to the overwhelming detriment of the islands, both environmentally and
economically over the long term. Thus, armed with the leadership of a newly elected Governor,
the State has made steps to begin reducing its overreliance on the mainland through initiatives
and massive funding to support local agriculture and other food related businesses. This new
political wave of action has also channeled new policies to ease the cost of living for residents
and make available more affordable housing. Further, the Governor has led many initiatives to
help rewrite Hawai’i’s relationship with mainland tourism, going so far as proposing a
‘Regenerative Tourism Fee’—a $50 head tax on visitors—meant to simultaneously curtail
tourism and fund State programs to regenerate the natural environment, among other things.>*
Perhaps then, there is a clear window of opportunity opening for rights of nature legislation in
the near future. Certainly, as Hawai’i continues to struggle to meet its 2045 climate and
renewable goals, openness will emerge for novel environmental initiatives left unattempted. A

rights of nature movement certainly may be able to capitalize in this space.

Civic and Political Apathy
One underlying and unspoken reality demonstrated in many ways during the hearing of

SB635 at the State Senate, is the pervading phenomenon of civic and political apathy of the

33 Mak, James and Robert D. Ebel. “Rethinking HTA’s “Regenerative Tourism Fee.”” UHERO,
14 Nov. 2022, uhero.hawaii.edu/blog-rethinking-htas-regenerative-tourism-fee/.
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(voting) people in Hawai’i. Despite the importance of these hearing discussions and other than
the various government officials and nonprofit advocates being paid to be present to fulfill their
occupational responsibilities, the room reserved for the ‘public’ was virtually empty. While there
were days when the room was packed to brim with people for the hearing of the most
contentious and publically supported bills, this was not a typical occurrence at the State Senate.
Further, during the hearing it was mistakenly suggested that the people could have
prevented an environmental crisis like Red Hill by suing preventively if SB635 was law.
However, as I have clarified in this thesis, this was already legally possible at the time, meaning
that people made aware early enough could have prevented it through litigation, but no one did.
This brings about a larger issue within the rights of nature movement: its reliance on a litigious
social culture and people, that is, a willingness from the people to sue to get ones way in a legal
dispute. The people of Hawai’i are well-known for their laid-back lifestyle and attitudes, and
while this certainly does not describe everyone who lives in Hawai’i, its definitely translates into
a culture that is not necessarily eager to involve the government in their personal affairs. This is
further compounded by the fact that unlike most of America, Hawai’1’s political history is
relatively young and therefore distrust towards the government still lingers acutely among the
many who perceive Hawai’i as a place and people stolen by the United States government. This
is exemplified civically in part by the fact that Hawai’i has been consistently ranked near the
very bottom of national lists for voter turnout in virtually every U.S. Presidential election since

1996, measuring on average at about forty percent of the voting age population.**® While there

33 McDonald, Michael P. United States Elections Project, 1980 - 2016 Turnout Data Set.
www.sos.nh.gov/sites/g/files/ehbemt561/files/documents/2022-04/voter-turnout-charts-4-19-
21.pdf
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are many possible reasons for this lackadaisical voter turnout for national elections in Hawai’i,
this apparent civic apathy is reflected in voter turn out for state elections as well.

On the other hand however, as touched upon consistently throughout this thesis, Hawai’i
is also home to passionate and driven grassroots movements relating to native Hawaiian justice
that have won national attention on several issues on numerous separate occasions. So while
civic apathy afflicts a large segment of Hawai’i’s residents, the State and people do benefit from
boisterous and energetic native Hawaiian advocates and sympathizers that often do not hesitate
to let their grievances with the government be known. This is good news for the possibility of
rights of nature legal enactment, but for all-encompassing rights of nature to have its intended
effect on society, it seems that a predominantly litigious social culture, particularly with
environmental issues, would prove pivotal.

Perhaps though, it is overly cynical to presume Hawai’i residents would not take it upon
themselves to fight for nature rights in court. Perhaps rights of nature is a ‘if you build it they
will come’ type of phenomenon. While it is far too early to tell with any sense of certainty, it is a
relatively well-known fact that when it comes to environmental issues, voters in Hawai’i are
some of the fiercest enthusiasts in the Nation. In 2021, a climate poll of Hawai’i voters
commissioned by The Nature Conservancy, yielded the following results,

Eighty nine percent of Hawai‘i voters acknowledge climate change is happening. Eighty

three percent say it’s human caused. More than seven in ten want to see bold action on

climate change. Other key findings include:
« 85% view addressing climate change as a national priority.
« 78% say transitioning to more clean energy sources and reducing carbon pollution

1s a good investment of taxpayers’ money.
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» 71% agree with the statement that ‘we cannot afford to continue to delay on
policies that will help address climate change. Now is the time to take bold action,
even if it means significant government spending in the short-term.’

*  79% feel making industries (including oil, natural gas, energy, and fuel
companies) pay a fee based on the amount of carbon pollution they produce is an
acceptable way to fund the bill.**’

With these results, the Executive Director for The Nature Conservancy has declared, “In

Hawai’i, we understand the inseparable link between our own and nature’s well-being...” While

this study was fairly small, just five hundred registered voters of a State with a population of

over one million, it is perhaps somewhat indicative of a voting base in strong support of climate

policies, and thus possibly environmental initiatives more generally.

Final Reflection

I did not choose to embark on this campaigning thesis believing that enacting nature
rights for Hawai’i is possible over night. And not once have I ever been under a spell of such
delusion or trance of similar illusion. I listen to the positions of the day for their mere existence;
for the wisdom they may revel or conceal, and dream still of a brighter tomorrow. I retain a faith
in the incredible passage of time and its humbling and outlasting effects on the rigid strings and
harsher qualities of the human character. With time will come an expansion of thinking and the

growing capacity to understand, I believe, and with this, I sow this seed to grow.

337 The Nature Conservancy. “Hawai‘i Voters Overwhelmingly Support Build Back Better Act,
Budget Reconciliation and Climate Change Action.” Accessed September 14, 2023.
https://www.nature.org/en-us/newsroom/hawaii-voters-support-build-back-better-climate-
change-action/.
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It took over seventy years of struggle and contest for most free Americans to realize that
women too, should have the right to vote. It took more than twice that time for men, women, and
children with pigment in their skin to be seen as people in the eyes of this Nation. And the
women who pioneered a suffragist movement forward faced hardship hostile to them from the
very beginning, just like the men a hundred years later who led, fought and died for the civil
right to be seen and treated as equals. Rights of nature will too take time. But enlightenment is
inescapable I believe. Be it ten or a hundred or a thousand years, these laws will reign supreme.
And if not, they will cease with a humanity that would never live to see its promise. [ remain
undeterred by this dismal potentiality however, and continue with movement forward, looking to
the future with a hopeful eye and tied close to my heart, the past wise words of an inspired
Robert F. Kennedy,

The world demands the qualities of youth; not a time of life but a state of mind, a temper

of the will, a quality of the imagination, a predominance of courage over timidity, of the

appetite of adventure over the life of ease.

Some men see things as they are and say why, I dream of things that never were and say

why not?

Thank you for reading.
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