SETTLEMENT AGREEMENT

1. This Settlement Agreement is entered in the case known
at various times as Office of Hawaiian Affairs, et al. v.
Housing and Community Development Corporation of

Hawaii et al.; Aluli et al. v. Ahue et al.; and State of
Hawaii et al. v. Office of Hawaiian Affairs et al.; and by
case numbers Civil No. 94-0-1-4207 (SSM) in the Circuit
Court of the First Circuit, State of Hawaii; Civil No. 94-
0808(1) in the Circuit Court of the Second Circuit, State
of Hawaii; S. C. No. 25570 in the Supreme Court of the
State of Hawaii; and No. 07-1372 in the Supreme Court of
the United States (the "Case"). This Settlement Agreement
applies to any cases consolidated heretofore with the Case,
which shall be considered part of the Case for the purposes
of this Settlement Agreement.

2. This Settlement Agreement is entered into between all
parties to the Case except Jonathan Kamakawiwo'ole Osorio
("Parties" or "All Parties" or "all Parties"), including

the Office of Hawaiian Affairs and its Trustees ("OHA
Plaintiffs"), all represented by Sherry Broder, Jon Van
Dyke, and Melody K. MacKenzie ("OHA Plaintiffs'
Attorneys”); Pia Thomas Aluli, Charles Ka‘ai‘ai, and Keoki
Maka Kamaka Ki‘ili ("Private Plaintiffs"), all represented
by William Meheula and Hayden Aluli ("Individual
Plaintiffs' Attorneys") (the parties described herein are
referred to collectively as ""Plaintiffs" or "All
Plaintiffs" or "all Plaintiffs"); the State of Hawaii,
Hawaii Governor Linda Lingle, the Housing and Community
Development Corporation of Hawaii, its Executive Director,
and the members of its Board of Directors ("the State" or
"State of Hawaii"), all represented by Hawaii Attorney
General Mark Bennett and various deputy attorneys general;
and as set forth in paragraph 16, OHA Plaintiffs' Attorneys
and Individual Plaintiffs' Attorneys.

3. Jonathan Kamakawiwo‘'ole Osorio will either separately
consent to his withdrawal as a plaintiff from this case
without prejudice, or will pursue his claims further in
this case. If the latter, William Meheula shall promptly
file a request or requests for leave to withdraw as counsel
for Jonathan Kamakawiwo‘'ole Osorio in Circuit Court and the
Hawaii Supreme Court as necessary.



4. All parties anticipate that Senate Bill 1677,
Conference Draft 1, a copy of which is attached to this
Settlement Agreement as Exhibit 1, will become law.

5. Senate Bill 1677, Conference Draft 1, becoming law is
a condition precedent to this Settlement Agreement, and if
it does not become law, this Settlement Agreement shall be
of no force and effect. The parties agree that in such
instance, they will not seek to utilize the terms contained
therein as an admission against any party.

6. Nothing in this Settlement Agreement shall prohibit
OHA Plaintiffs from seeking payment as set forth in Act 318
[SLH 1992] should the Hawaii State Legislature hereafter
approve the sale of Act 318 lands to third parties.

7. All parties shall pay all their own costs and fees,
including costs and fees incurred in the Supreme Court of
the United States.

8. Each person signing this Agreement warrants and
represents that he or she has authority to sign on behalf
of himself or herself or of the entity he or she represents
and that this Agreement has been validly authorized and
constitutes a legally binding and enforceable obligation.
This Agreement may be executed in one or more counterparts
each of which shall be deemed an original all of which
together shall constitute one and the same instrument.

Such counterparts may be obtained by facsimile or
electronic transmission.

9. Paragraphs 10-12 shall be applicable if Jonathan
Kamakawiwo'‘'ole Osorio separately withdraws as a plaintiff
from the Case without prejudice and effectuates that
withdrawal with an appropriate pleading or pleadings. In
the alternative, paragraphs 13-16 shall be applicable if
Jonathan Kamakawiwo'‘'ole Osorio chooses to pursue claims in
this case.

APPLICABLE PROVISIONS AND AGREEMENT IF JONATHAN
KAMAKAWIWO ‘OLE OSORIO SEPARATELY WITHDRAWS AS A PLAINTIFF
FROM THIS CASE WITHOUT PREJUDICE AND EFFECTUATES THAT
WITHDRAWAL WITH AN APPROPRIATE PLEADING.

10. Upon Senate Bill 1677, Conference Draft 1, becoming
law, counsel for all Parties will forthwith cause to be
filed, in the Circuit Court of the State of Hawaii and/or



the Supreme Court of the State of Hawaii, as appropriate,
pursuant to Rule 42 of the Hawaii Rules of Appellate
Procedure, and/or Rule 41 of the Hawaii Rules of Civil
Procedure, and/or other appropriate rules, a motion and/or
stipulation for dismissal without prejudice of all claims
by all parties; as all parties agree that this Case shall
be dismissed without prejudice.

11l. Counsel for the Parties shall cooperate with regard to
the form of the pleadings but agree that the Case shall be
dismissed without prejudice and Plaintiffs agree that they
shall not pursue any causes of action of any kind or nature
whatsoever in the Case. Nothing in this paragraph amends
paragraph 6 above.

12. All Parties understand and agree that the injunction
entered by the Circuit Court on June 3, 2008 will be of no
force and effect once this Case is dismissed without
prejudice.

APPLICABLE PROVISIONS AND AGREEMENT IF JONATHAN
KAMAKAWIWO*OLE OSORIO CHOOSES TO PURSUE CLAIMS IN THIS
CASE.

13. Upon Senate Bill 1677, Conference Draft 1, becoming
law, the above counsel for all Parties will forthwith cause
to be filed in the Circuit Court of the State of Hawaii
and/or the Supreme Court of the State of Hawaii, as
appropriate, an appropriate motion or motions for dismissal
without prejudice of all claims by OHA Plaintiffs and
Private Plaintiffs, as all Parties agree that all such
claims shall be dismissed without prejudice. If Jonathan
Kamakawiwo'‘'ole Osorio agrees, the Parties recognize that
such dismissal without prejudice may be effectuated by
means of a stipulation or stipulatiomns.

14. All Parties understand and agree that the State will
forthwith file a motion in the Circuit Court of the First
Circuit to vacate the injunction heretofore entered. OHA
Plaintiffs will file a pleading or a statement agreeing
that the injunction should be vacated.

15. All Parties understand that after the appropriate
documents seeking or effectuating the dismissal without
prejudice of the OHA Plaintiffs and Private Plaintiffs are
filed, the State will file various pleadings in the Hawaii
Supreme Court, including but not limited to, a motion and



or other pleadings that would seek and/or lead to dismissal
of the case and claims of Jonathan Kamakawiwo'‘'ole Osorio.
OHA Plaintiffs will file a pleading or amicus pleading
(depending on the procedural posture of the case), stating
that all claims of Jonathan Kamakawiwo‘ole Osorio should be
dismissed without prejudice. Nothing in this Settlement
Agreement in any way limits the nature of the pleadings the
State can file or the relief that the State can seek in
this Case.

16. Except as set forth in paragraphs 13-15, and except as
may be needed to effectuate the dismissal without prejudice
of all claims of the OHA Plaintiffs and Private Plaintiffs,
the OHA Plaintiffs and Private Plaintiffs, and OHA
Plaintiffs' Attorneys and Individual Plaintiffs' Attorneys,
agree that they will not £ile in any court, any claims,
pleadings, briefs, or statements of any kind or nature
whatsoever in this Case in the future, irrespective of the
course this Case may take in the future. The OHA
Plaintiffs and the Private Plaintiffs and OHA Plaintiffs'
Attorneys and Individual Plaintiffs' Attorneys make this
agreement in full recognition and knowledge of the fact
that there may be further proceedings in this case
concerning the claims of Jonathan Kamakawiwo'‘'ole Osorio and
that there may be other matters and claims in the future as
a part of this Case. Nothing in this paragraph amends
paragraph 6 above.
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or other pleadings that would seek and/or lead to dismissal
of the case and claims of Jonathan Kamakawiwo‘ole Osorio.
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the OHA Plaintiffs and Private Plaintiffs, and OHA
Plaintiffs' Attorneys and Individual Plaintiffs' Attorneys,
agree that they will not file in any court, any claims,
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whatsoever in this Case in the future, irrespective of the
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that there may be other matters and claims in the future as
a part of this Case. Nothing in this paragraph amends
paragraph 6 above.

State of Hawaii, by

Mark J. Bennett, its Attorney General

Office of Hawaiian Affairs and its Trustees, by

Haunani Apoliona
Chair

Sherry Broder



or other pleadings that would seek and/or lead to dismissal
of the case and claims of Jonathan Kamakawiwo'‘'ole Osorio.
OHA Plaintiffs will file a pleading or amicus pleading
(depending on the procedural posture of the case), stating
that all claims of Jonathan Kamakawiwo'‘'ole Osorio should be
dismissed without prejudice. Nothing in this Settlement
Agreement in any way limits the nature of the pleadings the
State can file or the relief that the State can seek in
this Case.

16. Except as set forth in paragraphs 13-15, and except as
may be needed to effectuate the dismissal without prejudice
of all claims of the OHA Plaintiffs and Private Plaintiffs,
the OHA Plaintiffs and Private Plaintiffs, and OHA
Plaintiffs' Attorneys and Individual Plaintiffs' Attorneys,
agree that they will not file in any court, any claims,
pleadings, briefs, or statements of any kind or nature
whatsoever "in this Case in the future, irrespective of the
course this Case may take in the future. The OHA
Plaintiffs and the Private Plaintiffs and OHA Plaintiffs'
Attorneys and Individual Plaintiffs' Attorneys make this
agreement in full recognition and knowledge of the fact
that there may be further proceedings in this case
concerning the claims of Jonathan Kamakawiwo‘ole Osorio and
that there may be other matters and claims in the future as
a part of this Case. Nothing in this paragraph amends
paragraph 6 above.

State of Hawaii, by

Mark J. Bennett, its Attorney General

Office of Hawaiian Affairs and its Trustees, by

Haunani Apoliona
Chair

SherryCFroder




9-», W, Va., 37,&..

Jon Van Dyke

Melody K. MacKenzie

Pia Thomas Aluli

Charles Ka‘ai‘ai

Keoki Maka Kamaka Ki‘ili

William Meheula

Hayden Aluli



Jon Van Dyke

hz4&uﬁ,SEXZILL¢A4JQ4,>V;*

Melody K. MacKenzie

Pia Thomas Aluli

Charles Ka'‘ai‘ai

Keoki Maka Kamaka Ki‘ili

William Meheula

Hayden Aluli




Jon Van Dyke

Melody K. MacKenzie

e (Ll0d]

Pia Thomas Aluli

Charles Ka‘ai‘ai

Keoki Maka Kamaka Ki‘ili

®William Meheula

Hayden Aluli

ey



05/04/08 MON 13:11 FAX

Jon Van Dyke

Melody K. MacKenzie

Pia Thomas aAluli
- / ‘
Charles Ka‘ai‘ai

Keoki Maka Kamaka Kivili

William Meheuls

Hayden Aluli

idooz



Jon Van Dyke

Melody K. MacKenzie

Pia Thomas Bluli

Chaxles Ka'‘'ai‘ai

bee ke Gl 30

eoki Maka Kamaka Ki‘ili

William Meheula

Hayden Aluli



Jon Van Dyke

Melody K. MacKenzie

Pia Thomas Aluli

Charles Ka‘ai‘ai

Keoki Maka Kamaka Ki‘ili

N

William Meheula ~ >

Hayden Aluli



Jon Van Dyke

Melody K. MacKRenzie

Pia Thomas Aluli

Charles Ka‘ailai

Keocki Maka Kamaka Ki‘ili

William Meheula

D d

Hayden Aluli




10
11
12
13
14
15
16

17

THE SENATE 1677

TWENTY-FIFTH LEGISLATURE, 2009 S B N O S.D.1

STATE OF HAWAII R * HD.2
c.D.1

A BILL FOR AN ACT

RELATING TO LANDS CONTROLLED BY THE STATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The purpose of this Act is to establish a more
comprehensive process for the sale of state-owned land, and to
reserve a larger oversight role for the legislature to assure
that key information about certain sales or exchanges of land is
shared with the legislature.

Realizing that each sale, however reasonable or necessary,
is final and permanent, and recognizing that the legislature may
exercise its power over the State's land by general laws only,
this Act establishes a legislative prior approval process that
must be completed before most state-owned land may be sold, and
maintains the current legislative disapproval process that must
be completed for the exchange of certain state-owned land for
private land to be final, except as amended with regard to
notification.

SECTION 2. Chapter 171, Hawaii Revised Statutes, is
amended by adding a new part to be appropriately designated and

to read as follows:
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"PART + SALE OR GIFT OF LANDS
§171- Legislative approval of sale or gift of lands.
(a) This section applies to all lands or interest therein owned
or under the control of state departments and agencies classed
as government or crown lands previous to August 15, 1895, or
acquired or reserved by the government upon or subsequent to
that date by purchase, exchange, escheat, or the exercise of the
right of eminent domain, or any other manner, including accreted
lands not otherwise awarded, submerged lands, and lands beneath
tidal waters which are suitable for reclamation, tqgether with
reclaimed lands which have been given the status of public lands
under this chapter, including:
(1) Land set aside pursuant to law for the use of the
United States;
(2) Land to which the United States relingquished the
absolute fee and ownership under section 91 of the
Organic Act prior to the admission of Hawaii as a
state of the United States;
(3) Land to which the University of Hawaii holds title;
(4) Land to which the Hawaii housing finance and
development corporation in its corporate capacity

holds title;
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10
11
12
13
14
15
16
17
18
19
20
21

22

Page 3

(5)

(6)

(7)

(8)

(b)

1677
S.B. NO. EE%

Land to which the department of agriculture holds
title by way of foreclosure, voluntary surrender, or
otherwise, to recover moneys loaned or to recover
debts otherwise owed the department under chapter 167;
Land that is set aside by the governor to the Alocha
Tower development corporation; or land to which the
Aloha Tower development corporation holds title in its
corporate capacity;

Land that is set aside by the governor to the
agribusiness development corporation; or land to which
the agribusiness development corporation in its
corporate capacity holds title; and

Land to which the high technology development
corporation in its corporate capacity holds title.

Notwithstanding any law to the contrary, no sale of

lands described in subsection (a) in fee simple including land

sold for roads and streets, or gift of lands described in

subsection (a) in fee simple to the extent such gift is

otherwise permitted by law, shall occur without the prior

approval of the sale or gift by the legislature by concurrent

resolution to be adopted by each house by at least a two-thirds

majority vote of the members to which each house is entitled in
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a regular or special session at which a concurrent resolution is
submitted for approval of the sale; provided that the provisions
of this section shall not apply to remnants, as that term is
defined in section 171-52, or portions thereof; and provided
further that this section shall not apply to the issuance of
licenses, permits, easements, and leases executed in conformance
with the laws applicable to the lands listed in subsection (a).
(c) The state department or agency proposing to sell or
give anf state land described in subsection (a) shall submit for
introduction to the legislature a concurrent resolution for

review of the proposed sale or gift. The concurrent resolution

shall contain a list of all sales or gifts of state land

proposed by the state department or agency. The concurrent
resolution shall contain the following information:
(1) The location and area of the parcels of land to be
sold ox given;
(2) The appraisal value of the land to be sold or given;
(3) The names of all appraisers performing appraisals of
the land to be sold or given;
(4) The date of the appraiéal valuation;
(5) The purpose for which the land is being sold or given;

and
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(6) A detailed summary of any development plans for the

laﬁg to be sold or given.

A copy of the concurrent resolution for the prior approval
of a sale or gift of land shall also be submitted to the office
of Hawaiian affairs when it is submitted to the legislature.

(d) If the legislature fails to approve the concurrent
resolution by at least a two-thirds majority vote of both
houses, the transaction shall be abandcned by the state
departmént or agency.

(e) Prior to finalizing any proposal for the sale or gift
of lands described in subsection (a) to a person or entity other
than the State, its agencies, or its entities, and prior to
submission of the concurrent resolution to the legislature under
subsection (c), the State, agency, or entity, as appropriate,
shall hold an informational briefing on the proposed sale or
gift in the community where the land to be sold or given is
located.

(f) This section shall not apply to sales or gifts of
lands described in subsection (a) between state departments or
agencies, and to sales of available lands under the Hawaiian

homes commission act."
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SECTION 3. Section 171-50, Hawaii Revised Statutes, is
amended by amending subsection (¢) to read as follows:

"(c) Legislative disapproval. Any exchange of public land
for private land shall be subject to disapproval by the
legislature by two thirds vote of either the senate or the house
of representatives or by majority vote of both in any regular or
special session following the date of the board of land and
natural resources' approval in principle of the exchange. The
departmént‘shall submit for introduction to the legislature a
resolution for review of action on any exchange to be
consummated by the board wherein exchange deeds will be executed
by the parties together with the following information: (1) the
location and area of the parcels of land to be exchanged; (2)
the value of the lands to be conveyed by the State and the
private party; (3) the name or names of the appraiser or
appraisers; [and] (4) the date of the appraisal valuation[+];

and (5) the purpose for which the lands are being exchanged. A

copy of the resolution shall also be submitted to the office of

Hawaiian affairs when it is submitted to the legislature."
SECTION 4. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
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Report Title:
Ceded Lands; Sale or Gift

Description:

Requires two-thirds majority vote of the legislature to adopt a
concurrent resolution to sell or give away certain public lands.
Requires notice to be provided to the office of Hawaiian affairs
for sales, gifts, and exchanges. (CD1)

2009 2423 SB1677 CDl1 SMA. doc

wi *
1
( EH






