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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII
}
MERRILL LYNCH, PIERCE, FENNER } Civil No. CV00-59SMLR
& SMITH INCORPORATED, }
Plaintiff, } PIMENTEL’S MEMORANDUM
} SUR RETURN OF THE
\A } INTERPLEADED ASSETS TO
} MERRILL LYNCH
ARELMA INC.,, et al., }
Defendants } Hearing Date: December 5, 2008
} Time: 9 am
} Courtroom: To Be Assigned

Defendant Pimentel and the Class of Human Rights Victims submits this memorandum to
explain its position regarding the return of the interpleaded assets to Plaintiff Merrill Lynch.
L. Background

Plaintiff Merrill Lynch filed this interpleader action on September 14, 2000 and deposited
the assets from the Arelma Inc. account into the Court between that date and the end of 2000.
Following a bench trial, this Court entered judgment for Pimentel and the Class of Human Rights

Victims on July 12, 2004. The Court’s judgment further stated:
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The Court further orders the Clerk of Court to forthwith transfer the

interpleaded assets to the account in the Clerk’s Office established in

MDL No. 840 subject to further order of this Court.
A stay of the judgment pending appeal was denied by this Court. Two nonparties, the Republic
and PCGG, quickly appealed the judgment to the Ninth Circuit Court of Appeals and advised the
Court of Appeals that they intended to file a motion to stay the judgment pending appeal. To
avoid motion practice, counsel for Pimentel and counsel for the Republic and PCGG entered into
a Stipulation which was approved by the Court of Appeals in August 2004. The Stipulation
provided in pertinent part:

4. The interpleaded funds may be transferred to and shall be kept by the

Clerk of the District of Hawaii in the fund in the Clerk's Office for In re

Estate of Ferdinand E. Marcos Human Rights Litigation, MDL No. 840

for the duration of the instant appeal where the funds shall be in custodia

legis.

5. The lower court may invest the interpleaded funds during the
pendency of the instant appeals.

See Ex. “A” hereto. Upon transfer of the assets to the MDL Settlement Fund, the assets were
commingled with other monies in the Fund.

On appeal, the Ninth Circuit affirmed this Court’s judgment. On further appeal to the
United States Supreme Court, that Court vacated the judgment and directed the Ninth Circuit to
dismiss the action for failure to join an indispensable party. Republic of the Philippines v.
Pimentel, 128 S.Ct. 2180, 171 L.Ed.2d 131 (2008). On remand, the Ninth Circuit “directed” this
Court “to dismiss the interpleader action” but said nothing regarding the return of the
interpleaded assets.

At a hearing on September 10, 2008, this Court spread the mandate of the Court of
Appeals on the record. At the request of counsel for Pimentel, this Court ordered the Clerk of

Court to prepare an accounting:
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The Court shall retain jurisdiction of the assets which is currently in the
custody of the Clerk of the Court. The Clerk of the Court shall oversee an
accounting of the assets in its custody, and disperse the proper assets to

Merrill Lynch.

See Ex. “B” hereto. Thereafter, the Clerk’s Office prepared an accounting which showed a
balance to be transferred to Merrill Lynch of $34,689,631.27. See Ex. “C” hereto. The
accounting showed dividends and interest of $2,350,566.53. Counsel for Pimentel stated no
objection to the accounting, but counsel for PNB and Arelma objected in a letter to the Court.
II. Argument

A. This Court Has Jurisdiction to Direct the Return of the Interpleaded Assets

The Ninth Circuit has held that even though its mandate is silent regarding the return of
assets once a judgment has been reversed, a lower court has jurisdiction to act “on matters left
open by the mandate.” In Caldwell v. Puget Sound Electrical Apprenticeship and Training
Trust, 824 F.2d 765 (9™ Cir. 1987) the defendant paid a portion of the judgment entered by the
district court. After the judgment was reversed on appeal and judgment entered for the
defendant, the district court ordered the plaintiff to return the money paid by the defendant. The
plaintiff appealed arguing that, since the appellate mandate was silent regarding the return of the
money, the defendant had to file a new lawsuit to recover it since the lower court lacked

Jurisdiction. The Ninth Circuit disagreed and held that the lower court had jurisdiction to order
the return of the money paid. 7d. at 767.

B.
The Result of the Accounting Is Consistent With Merr

Custodian to Return of the Interpleaded Assets l Lynehs Right as

n

Septemb
er 14 and December 31, 2000 as well as any interest earneq th
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2008 — the dae i . con aft
e date it became entitled to return of the assets. It i er September 10,
. Itis not ote

i )
S€ entitled 1 interest or
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appreciation on the assets held in custodia legis. See Fox v. Lofland, 98 F.2d 589, 593 (3d Cir.
1938) cert. denied 305 U.S. 608 (“the fund by agreement was paid by the insurance company
directly into the registry of the court below for future distribution to the parties judicially
determined to be entitled thereto. It is well settled that where a disputed fund is deposited in
court, interest is not recoverable on it during the time it remains so deposited.”) Bank of China v.
Wells Fargo Bank & Union Trust Co., 209 F.2d 467 (9th Cir. 1953)(citing Lofland, supra.),
Conner v. Bank of Bakersfield, 183 Cal. 199, 205-06, 190 P. 801 (Cal. 1920) (“Where a fund in
litigation or the amount of a disputed claim is deposited in court, or subject to its order, interest is
not recoverable thereon during the time it remains so deposited.”); Bowman v. Wilson, 12 F. 864
(W.D. MT 1800) (“If a fund is in the custody of the law -in the possession of a court- and cannot
be paid out without the order of such court, it does not ordinarily bear interest.””). Likewise,
Merrill Lynch has no liability for interest or appreciation earned on the assets once Merrill Lynch
deposited them with the Court and filed an interpleader action. See, e.g. Murphy v. Travelers
Ins., 534 F.2d 1155, 1164 (5™ Cir. 1976); Aetna Casualty & Surety Co. v. B.B.B. Const. Corp.,
173 F.2d 307, 310 (2d Cir. 1949) cert. denied 337 U.S. 917 (citing the Interpleader Act); Phoenix
Ins. Co. v. lacona,193 F.Supp. 241, 242 (D.NJ 1961) (citing the Interpleader Act and stating “by
depositing a bond at the institution of the current action, [Phoenix] complied completely with the
Congressional will as set forth in the statute. Congress provided an alternative to depositing the
cash and in so providing made no mention of requiring interest to be paid.”)

Merrill Lynch deposited in the Court securities together with some cash. Pimentel does
not have an accurate record of the value of the total account deposited because Merrill Lynch
never furnished one. The closest value is as of July 31, 2000 which showed securities valued at

$30,706,516 and cash of $4,032,360 for a total of $34,738,876. See Pimentel Trial Ex. 32. The
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value of the securities was probably less than on July 31 when deposited since the Standard &
Poor’s 500 Index (indicative of the Arelma portfolio) declined from 1430 on July 31, 2000 to
1320 on December 31, 2000 - a decline of 7.7%. At some point the Clerk, prudently, sold the
securities and incurred both brokerage fees and management fees.! These fees are reasonably
deductible from the total to be returned for several reasons. Had the Clerk not sold the securities,
they would be worth considerably less since the S&P 500 Index now stands at about 850, a
decline of over 40%. Stated another way, the securities portfolio originally deposited could be
replicated for about 40% less than on September 14, 2000.*

All earnings and appreciation belong to the Settlement Fund. The Stipulation approved
by the Court of Appeals authorized the interpleaded assets to be deposited in the MDL 840
Settlement Fund within custodia legis and the monies were commingled. The Stipulation
permitted the investment of the assets but did not reserve any right to any other party in the
Merrill Lynch interpleader to recoup any interest or appreciation earned on the interpleaded
assets. Moreover, the dismissal of the interpleader litigation did not give rise to a judgment
winner such that the judgment winner acquired an equitable interest’ in earnings on the
interpleaded assets. Merrill Lynch was merely the custodian of the assets, not the owner, so its

interest has not been harmed or diluted in any way. Arelma, whose name is on the Merrill Lynch

' The management fee covering several years totaled $63,398, or about .0018% of the value of

the assets.

2 Some of the largest holdings in the 7/31/00 portfolio have declined more than 40%: General
Electric was $51 and is now $13; Texas Instruments was $59 and is now $14; Nortel was $74
and is now 40 cents.

3 In Caldwell v. Puget Sound, supra., the Ninth Circuit relied on § 74 of the Restatement of
Restitution (1937) to support its reasoning that under principles of restitution the plaintiff had to
return the money judgment paid by defendant after the judgment was reversed. Section 74 has
no application here since Pimentel and the Class did not have possession of the interpleaded
assets which were, and are, held in custodia legis and cannot be distributed without an order of
this Court.
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account, was found to be an alfer ego of Ferdinand E. Marcos.* Arelma, in the brief it filed in
the Supreme Court, disclaimed entitlement to the interpleaded assets. The representatives of the
Marcos Estate were defaulted earlier in the interpleader litigation. Accordingly, any interest or
appreciation properly benefited the Settlement Fund — which is entirely consistent with the
Stipulation.
III.  Conclusion

Under applicable law, Merrill Lynch is entitled only to return of the value of the assets it
deposited with the Court between September 14 and December 31, 2000 together with interest
earned thereon from September 10, 2008 to the present. It is not entitled to interest or
appreciation earned during the period the assets were in custodia legis prior to the mandate being
spread on the record. Indeed, the prudent action of the Clerk of Court appears to have preserved
the assets against the dramatic downturn in the stock market. The Clerk’s Accounting, showing
$34,689,631.27 attributable to the interpleaded assets, appears reasonably accurate.
Accordingly, Pimentel and the Class have no objection to the return to Merrill Lynch of the
amount determined by the Clerk of the Court together with interest, if any, earned between
September 10, 2008 and the date of return.

Respectfully submitted,

Dated: November 26, 2008

Robert A. Swift
Sherry P. Broder

Counsel for Defendant Pimentel and the Class of
Human Rights Victims

*  While the dismissal of the case vacates the Court’s findings, this Court may, consistent with

its jurisdiction and based on the same evidence, find that Arelma is an alter ego of Ferdinand E.
Marcos. The Court of Appeals affirmed that earlier finding and the Supreme Court relied on it.
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