Morton v. Mancari (1974)

Plaintiffs (non-Indian emplovees of the BIA) argued that
there was conflict between the 1934 Indian Reorganization Act
(which granted a preference to Indians in federally-recognized
tribes) and the 1972 Equal Employment Act (which prohibits
discrimination on the ground of race).

If such a conflict did exist, what result?

Latest in time governs, and federal district court s0 ruled.

But Supreme Court said we should assume that Congress wanted
such a conflict to be recognized, and the brimary duty is to
interpret the statutes so that they are consistent-~81

What were the burposes of the 1934 Act

1. Promote self-governance.

2. Recognize the government's trust obligation to Indiang--
discuss-~see long quote on 297L, And quote on §R(302), Bad
stuff between US and Indians. See reference to "guardian-ward"
status--what does that mean?

Discuss role of Congress. 20

Longstanding preferences for Indians~-4RB.

Title VII of 1964 Act--[predecessor of 1972 Act which
extended it to the federal government]--does have an exemption
for Indians.

Is it realistic to view this as a political rather than a
racial preference?

302R, (1)

Is the analogy to residence requirements a good analogy?
302R2/3.

Would it be different if this were a blanket preference for
Indians in the federal civil service? 303L1/3 (1)

Test?
Rational basis. 303R2/3



Morton v. Mancari (1974)

What kind of preference was established here?

297 L A,h}? g«/”r‘bo&wot/}b‘m

Why did Congress establish the preference?
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How does the Court justify this preference? .
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How should this reasoning apply to the Office of
Hawaiian Affairs? |

Are Native Hawaiians comparable to Native Americans?

Is there any difference in a state granting a

lath] N
preference than the federal governément?

2
What about Livingston v. Ewing? Should the compelling

-state interest or rational basis test apply here? Is it -

. / ol Coveit . .
crucial that the ceurt viewed this as an employment preference?

.

Are there any limits on the types of preferences that can

be grantéd to native groups?
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Livingson v. Ewing (DNM 1978)

Portal of the Palace of Governors in Santa Fe

Explicit written preference for 1Indians (but not limited to
any specific Indians)--828 n.1.

Purpose--

1. Promote culture of Indians

2. Promote self-determination of Indians

3. Protect culture of Indians so non-Indians can experience
it at the museum.

4, Promoting tourism 832L 1/2 BAnalogy to French Quarter
in New Orleans--statute protected existing vendors but prevented
new ones~-New Orleans v. Dukes (1976) 829R

Is it burdensome on Livingstons? 829LT

Do they have other outlets? =~-inferior quality and lacking
in authenticity. 829L1/5.

Do they have any First Amendment rights here?

Test?
Rational basis~-830RT

Is separate status necessary in order to protect the culture
of the Indians?

Livingston v. Ewing (10th Cir. 1979)

How is this decision different?

Focuses on the Museum policy as an "employment preference"”
protected by Congressional statute.

Is this employment? No salary or commission?

Court of Appeals argues yes. 831L 1/4

Does court look for least drastic alternative?

Reverse Discrimination?

No stigma. No suspect class. 11158 2/3

Strong state interest 1115BR.

Education of public and promotion of Indian crafts.
Compelling? 1115/1116



Ahuna v. DHHL (Haw. 1982)

Discuss DHHL program
To Promote Rehabilitation of Hawaiians.
Ward-trustee statement 3%—2T

Is analogy between Hawaiians and other
sound? \24+#25- Persuasive?
Duﬂfes of fiduciary?

_Yofd/

native

Americans



Naliielua v. State of Hawaii (D.Haw. 1990)

Is DHHL constitutional?
Yes.





