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L STATEMENT OF JURDICTION

The jurisdiction of the United States District Court for the District of Hawaii
[hereinafter “District Court”] is founded upon 28 U.S.C. § 1131 [federal question] and
venue is proper in such court pursuant to 29 U.S.C. § 1391(b).

The jurisdiction of the United States Court of Appeals for the Ninth Circuit is
founded upon 28 U.S.C. § 1291 and the basis for the claim of finality is that the District
Court has resolved, by order and judgment, all the claims of all the parties in the
consolidated District Court action. See, Orin v. Barclay, 272 F.3d 1207, 1214 (9th Cir. |
2001).

On 22 February 2002, the District Court entered its Order Granting Defendants’
Motions For Summary J udgment Against Plaintiff Carroll And Denying Plaintiff
Carroll’s Motion For Summary Judgment. [Excerpts of Record (“EOR”) at 199/199]"
Accordingly, on 26 Febmary 2002, the District Court entered judgment in favor of
Defendants—Appellanfs State of Hawaii Chairpersons/Directors [hereinafter “State of
Hawaii”] and Defendants-Appellants Office of Hawaiian Affairs Trustees [heréinafter

. “OHA”] and against Plaintiff-Appellant John Carroll [hereinafter “Mr. Carroll”]. [EOR
at 200/200] Entry of the 26 February 2002 Judgment resolved all the claims of all the
parties to the consolidated District Court action, as the District Court had previously
entered judgment in favor of Defendants State of Hawaii, Benjamin Cayetano, in his
official capacity as Governor of the State of Hawaii, OHA, and Intervenors Hawaiian
Homestead Association, Anthony Sang, Jr., and the ‘Ilio’ulaokalani Coalition and against

Plaintiff Patrick Barrett in Civil No. CV00-00645 DAE/KSC on 17 July 2001, and

'References to the Excerpts of Record (“EOR”) are to, first, the location in the district court docket, and
second, the tab marker of the EOR.



thereafter denied Mr. Barre;t’s motion for reconsideration on 18 September 2001. [EOR
at --—-/DKT-B at 144; EOR at 179/179]

Mr. Carroll filed his Notice of Appeal of the 26 February 2002 Judgment on 5
March 2002, and thus, this appeal is both proper and timely under Rules 3 and 4(a)(1)(A),
Federal Rules of Appellate Procedure. [EOR at 201/201]

I STATEMENT OF ISSUES PRESENTED FOR REVIEW

The sole issue presented for review is whether Mr. Carroll has Article III standing
to challenge the constitutionality of §§ 5 and 6 of Article XII of the Constitution of the
State of Hawaii and Chapter 10 of the Hawaii Revised Statutes.

II. REVIEWABILITY AND STANDARD OF REVIEW

On 19 September 2001, OHA noticed and filed its mbtion for summary judgment,
contending that entry of summary judgment in its favor and against Mr. Carroll was
proper since he lacked standing to challcngebthe constitutionality of §§ 5 and 6 of Article
XII of the Constitution of the State of Hawaii and Chapter 10 of the Hawaii Revised
Statutes. [EOR at 180/DKT] That same day, the State of Hawaii filed its’ join;ier in
.OHA’s motion for summary judgment. [EOR at 182/DKT] Mr. Carroll thereafter filed
his memorandum in opposition on 31 January 2002. [EOR at 193/DKT] Eight days
later, on 8 February 2002, OHA filed its reply, in which the State of Hawaii joined.

[EOR at 195-196/DKT]

Following a 19 February 2002 hearing, on 22 February 2002, the District Court
éntéred its’ Order Granting Defendants’ Motion For Summary Judgment Against Plaintiff
Carroll And Denying Plaintiff Carroll’s Motion For Summary Judgment. [EOR at ---/TRN;

EOR at 199/199] The District Court granted summary judgment on the basis that Mr. Carroll



had not suffered any “injur};-in-fact” and therefore lacked Article III standing. {Id.]
Accordingly, four days later, on 26 February 2002, the District Court entered judgment in
favor of the State of Hawaii and OHA and against Mr. Carroll. [EOR at 200/200]

The District Court’s conclusion that Mr. Carroll lacks Article I standing is

?
fyu@.
reviewed de novo on appeal. See, Loyd v. Paine Webber, 208 F.3d 755, 758 (9™ Cir.

2000).

IV.  STATEMENT OF THE CASE
Mr. Carroll, a Caucasian resident of the State of Hawaii, commenced the

underlying civil ‘action in the District Court by filing his complaint against various State

of Hawaii officials acting in their official capacities as well as those persons then
_constituting OHA’s board of trustées. [EOR at 1/1] Mr. Carroll’s purpose m bringing

suit against these state officials and trustees is to challenge the constitutionality of §§ 5

and 6 of Article XII of the Constitution of the State of Hawaii and Chapter 10 of the

Hawaii Revised Statutes. More specifically, in his complaint, Mr. Carroll asks that the

District Court enter a declaratory judgment providing that the challenged constitutional

and statutory provisions invidiously discriminate against him on the basis of race and
operate to deprive him of the equal protection of the law in violation of the Fourteenth
Amendment to the Constitution of the United States of America and 42 U.S.C. § 1983.
[EOR at 1/1] Mr. Carroll further asks that the District Court fashion the appropriate
remedy by way of entry of a permanent injunction enjoining and restraining the named
State of Hawaii and OHA defendants, as well as their agents and all those in active
concert and participation with them, from allocating, segregating, remitting, transferring,

and spending any income and revenue solely on the basis of race. [Id.]



.....

As related, subsequent to the filing of Mr. Carroll’s complaint, on 19 September
2001, OHA filed its motion for summary judgment, contending that Mr. Carroll lacked

Article 11T standing. [EOR at 180/DKT] The State of Hawaii filed its’ joinder in OHA’s

. summary motion that very same day. [EOR at 182/DKT] After Mr. Carroll had filed his

memorandum in opposition on 31 January 2002, and OHA and the State of Hawaii their
replies on § February 2002, the matter came on for hearing in the District Court on 19
February 2002. [EOR at 193/DKT; EOR at 195-196/DKT; EOR at ---/TRN] Three days
later, on 22 February 2002, the Distric.t Court entered its’ Order Granting Defendants’
Motion For Summary Judgment Against Plaintiff Carroll And Denying Plaintiff Carroll’s
Motion For Summary Judgment. [EOR at 199/199] The District Court granted summary
judgment én the basis that Mr. Carroll had not suffered any “injury-in-fact” and therefore
lacked Article III standing. [Id.] Accordingly, four days later, on 26 February 2002, the
District Court entered judgment in favor of the State of Hawaii and OHA and against Mr.
Carroll. [EOR at 200/200]

V. STATEMENT OF FACTS

In Rice v. Cayetano, 528 U.S. 495, 514-516, 120 S.Ct. 1044, 1055-1056, 145
L.Ed.2d 1007 (2000), the United States Supreme Court held that the defining terms [as it
were] of §§ 5 and 6 of Article XII of the Constitution of the State of Hawaii and Cha_pter
10 of the Hawaii Revised Statutes, to wit, “flative Hawaiians” and “Hawaiians,” are racial
in nature and that “[t]he State, in enacting the legislation before us, has used ancestry as a
racial definition and for a racial purpose.” With that in mind, §§ 5 and 6 of Article XII of

the Constitution of the State of Hawaii proclaim [respectively]:

“[§ 5] There is hereby established an Office of Hawaiian Affairs. The Office of
Hawaiian Affairs shall hold title to all the real and personal property now or



hereafter set aside or conveyed to it which shall be held in trust for native
Hawaiians and Hawaiians. There shall be a board of trustees for the Office of
Hawaiian Affairs elected by qualified voters who are Hawaiians, as provided by
law. The board members shall be Hawaiians. There shall be not less than nine
members of the board of trustees; provided that each of the following Islands have
on representative: Oahu, Kauai, Maui, Molokai and Hawaii. The board shall
select a chairperson from its members.

[§ 6] The board of trustees of the Office of Hawaiian Affairs shall exercise power
as provided by law: to manage and administer the proceeds from the sale or other
disposition of lands, natural resources, minerals and income derived from
whatever sources for native Hawaiians and Hawaiians, including all income and
proceeds from that pro rata portion of the trust referred to in section 4 of this
article for native Hawaiians; to formulate policy relating to affairs of native
Hawaiians and Hawaiians; and to exercise control over real and personal property
set aside by state, federal or private sources and transferred to the board for native
Hawaiians and Hawaiians. The board shall have the power to exercise control
over the Office of Hawaiian Affairs through its executive officer, the
administrator of the Office of Hawaiian Affairs, who shall be appointed by the
board.”

As Committee of the Whole Réport No. 13, Proceedings of the Constitutional

Convention of Hawaii of 1978, makes plain, the intent of the drafters of §§ 5 and 6 of

Article XII was to provide “native Hawaiians” and “Hawaiians” with a measure of “self-

determination” and “sovereignty” not otherwise provided by the State of Hawaii to those

of its residents who are not of the “native Hawaiian” and “Hawaiian” races:

“If one looks to the precedent of other native peoples, one finds that they have
traditionally enjoyed self-determination and self-government. They have power
to make their own substantive rules in internal matters. Although no longer
possessed of the full attributes of sovereignty, they remain a separate people with
the power of regulation of their internal and social problems. The establishment
of the Office of Hawaiian Affairs is intended to grant similar rights to Hawaiians.
The qualification for office and for exercising the franchise does not constitute
discrimination. Rather it is a criterion reasonably designed to further the cause of
Hawaiian self-government and to make the Office of Hawaiian Affairs more
responsive to the needs of its constituents. It is directed to participation by the
governed in the governing agency. This qualification does not cover any other
government agency or activity. In conclusion, these provisions are constitutional
due to the unique legal status of Hawaiians. (See Santa Clara Pueblo. et al. v.
Julia Martinez, et al., 46 L.W. 4412 (5/16/78); Morton v. Mancari, 417 U.S. 535

(1974).




Thét the State of Ha;zvaii recognizes and admits that such is the purpose behind §§
5 and 6 of Article XII is made plain by the following recitation in its opening brief in
Earl F. Arakaki, et. al.,Plaintiffs-Appellees, v. State of Hawaii, et. al., Defendants-
Appellants, No. 00-17213, United States Court of Appeals for the Ninth Circuit [at p. 4]:

“Self-determination, not discrimination, lies at the heart of this case. The people
of Hawaii, at their constitutional convention in 1978, sought to give the
indigenous people of Hawaii the opportunity to retrieve a little of the sovereignty
they lost at the overthrow of the Hawaiian Kingdom in 1893. This was to be
accomplished by creating an Office of Hawaiian Affairs that would ‘hold title to
all the ... property ... set aside or conveyed to it which shall be held in trust for
native Hawaiians and Hawaiians.” Haw. Const. Art. XTI, Sect. 5.”

Insofar as is pertinent herein, the implementing legislation, Chapter 10 of the

Hawaii Revised Statutes, provides, at HRS § 10-2:

“In this chapter, if not inconsistent with the context:

* 0 ok * .

‘Hawaiian’ means any descendant of the aboriginal peoples inhabiting the
Hawaiian Islands which exercised sovereignty and subsisted in the Hawaiian
Islands in 1778, and which peoples thereafter have continued to reside in Hawaii.
* %k * .
‘Native Hawaiian’ means any descendant of not less than one-half part of the
races inhabiting the Hawaiian Islands previous to 1778, as defined by the
Hawaiian Homes Commission Act, 1920, as amended; provided that the term
identically refers to the descendants of such blood quantum of such aboriginal
peoples which exercised sovereignty and subsisted in the Hawaiian Islands in
1778 and which peoples thereafter continued to reside in Hawaii.”

According to HRS § 10-3, “The purposes of the office of Hawaiian Affairs

include:”

“(1) The betterment of conditions of native Hawaiians; (2) the betterment of
conditions of Hawaiians; (3) Serving as the principal public agency in this State
responsible for the performance, development, and coordination of programs and
activities relating to native Hawaiians and Hawaiians; except that the Hawaiian
Homes Commission Act, 1920, as amended, shall be administered by the
Hawaiian homes commission; (4) Assessing the policies and practices of other
agencies impacting on native Hawaiians and Hawaiians, and conducting advocacy
efforts for native Hawaiians and Hawaiians; (5§) Applying for, receiving, and

\



disbursing, grants and donations from all sources for native Hawaiian and
Hawaiian programs and services; and (6) Serving as areceptacle for reparations.”

As concerns the powers and duties of OHA and its board of trustees, HRS §§ 10-

4, 10-5 and 10-6 provide [respectively]:

“[§10-4] There shall be an office of Hawaiian affairs constituted as a body
corporate which shall be a separate entity independent of the executive branch.
The office, under the direction of the board of trustees, shall have the following
general powers:

(1) To adopt, amend, and repeal bylaws governing the conduct of its business and
the performance of the powers and duties granted to or imposed upon it by law;
(2) To acquire in any lawful manner any property, real, personal, or mixed,
tangible or intangible, or any interest therein; to hold, maintain, use, and operate
the same; and to sell, lease or otherwise dispose of the same at such time, in such
manner and to the extent necessary or appropriate to carry out its purpose;

(3) To determine the character of and the necessity for its obligations and
expenditures, and the manner in which they shall be incurred, allowed, and paid,
subject to any provision of law specifically applicable to the office of Hawaiian
affairs;

(4) To enter into and perform such contracts, leases, cooperative agreements, or
other transactions with any agency or instrumentality of the United States, or with
the State, or with any political subdivision thereof, or with any person, firm,
association, or corporation, as may be necessary in the conduct of its business and
on such terms as it may deem appropriate; ‘ '
(5) To execute, in accordance with its bylaws, all instruments necessary or
appropriate in the exercise of any of its powers;

(6) To issue revenue bonds pursuant to this chapter in such principal amounts as
may be authorized from time to time by law to finance the cost of an office
project as authorized by law and to provide for the security thereof as permitted
by this chapter;

(7) To lend or otherwise apply the proceeds of the bonds issued for an office
project either directly or through a trustee or a qualified person for use and
application in the acquisition, construction, installation, or modification of an
office project, or agree with the qualified person whereby any of these activites
shall be undertaken or supervised by that qualified person or by a person
designated by the qualified person;

(8) With or without terminating a project agreement, to exercise any and all rights
provided by law for entry and re-entry upon or to take possession of an office
project at any time or from time to time upon breach or default by a qualified
person under a project agreement, including any action at law or in equity for the
purpose of effecting its rights of entry or re-entry or obtaining possession of the
project or for the payment of rentals, user taxes, or charges, or any other sum due
and payable by the qualified person to the office pursuant to the project
agreement; and



(9) To take such actions as may be necessary or appropriate to carry out the
powers conferred upon it by law.

[§10-5] The board shall have the power in accordance with law to:

(1) Manage, invest, and administer the proceeds from the sale or other disposition
of lands, natural resources, minerals, and income derived from whatever sources
for native Hawaiians and Hawaiians, including all moneys received by the office
equivalent to that pro rata portion of the revenue derived from the public land
trust referred to in section 10-2;

(2) Exercise control over real and personal property set as1de to the ofﬁce by the
State of Hawaii, the United States of America, or any private sources, and
transferred to the office for native Hawaiians and Hawaiians; provided that all of
the properties acquired by the office shall be controlled and managed for the
purposes of this chapter, subject to any limitations of the trust provisions
established by article XII, sections 5 and 6, of the state Constitution;

(3) Collect, receive, deposit, withdraw, and invest money and property on behalf
of the office;

(4) Formulate policy relating to the affairs of native Hawaiians and Hawaiians,
provided that such policy shall not diminish or limit the benefits of native
Hawaiians under article XII, section 4, of the state Constitution;

(5) Applying for, receiving, and disbursing, grants and donations from all sources
for native Hawaiian and Hawaiian programs and services; and

(6) Serving as a receptacle for reparations.

[§10-6] (a) The general duties of the board shall be:
(1) To develop, implement, and continually update a comprehensive master plan
for native Hawaiians and Hawaiians which shall include, but not be limited to, the

following: :
(A) Compilation of basic demographic data on native Hawauans and

Hawaiians;

(B) Identification of the physical, s001ologlca1 psychological and
economic needs of native Hawaiians and Hawaiians;

(C) Establishment of immediate and long-range goals pursuant to
programs and services for native Hawaiians and Hawaiians;

(D) Establishment of priorities for program implementation and of
alternatives for program implementation; and

(E) Organization of administrative and program structure, including the
use of facilities and personnel;
(2) To assist in the development of state and county agency plans for native
Hawaiian and Hawaiian programs and services;
(3) To maintain an inventory of federal, state, county and private programs and
services for Hawaiians and native Hawaiians and act as clearinghouse and referral
agency;
(4) To advise and inform federal, state, and county officials about native
Hawaiian and Hawaiian programs, and coordinate federal, state, and county
activities relating to native Hawaiians and Hawaiians;



(5) To conduct, encourage, and maintain research relating to native Hawaiians

and Hawaiians;
(6) To develop and review models for comprehensive native Hawaiian and

Hawaiian programs;

(7) To act as a clearinghouse for applications for federal or state assistance to
carry out native Hawaiian and Hawaiian programs;

(8) To apply for, accept and administer any federal funds made available or
allotted under any federal act for native Hawaiians and Hawaiians; and

(9) To promote and assist the establishment of agencies to serve native Hawaiians

and Hawaiians.

(b) The board shall have any powers which may be necessary for the full and
effective performance and discharge of the duties imposed by this chapter, and
which may be necessary to fully and completely effectuate the purposes of this

chapter.”

And, lastly, as concerns OHA’s trustées, HRS § 10-7 provides: .

“The office of Hawaiian affairs shall be governed by a board officially known as

the board of trustees, office of Hawaiian affairs. Members of the board shall be

elected in accordance with chapter 13D, with reference to sections 11-15, 11-25,

12-5, 12-6, and vacancies shall be filed in accordance with section 17-7.”

The only other facts of material import herein are that: (1) Defendants State of
Hawaii Chaipersons/Directors ére charged with the responsibility of allocating,
segregating, remitting, and/or tfansferring income and revénﬁe, on a quartérly basis via
journal Vopcher, from their respective Department[s] to OHA to be administered by
OHA’s Board of Trustees pursuant to Article XII, §§ 5 and 6 of the Constitution of the
State of Hawaii and Chapter 10 of the Hawaii Revised Statutes, and (2) Mr. Carroll is a
Caucasian resident of the State of Hawaii who both pays taxes and is eligible to vote in

State elections. [EOR at 1/1; EOR at 30/30; EOR at 181/181; EOR at 194/194]

V. SUMMARY OF ARGUMENT

Mr. Carroll has Article I1I standing to challenge the constitutionality of §§ 5 and 6
of Article XII of the Constitution of the State of Hawaii and Chapter 10 of the Hawaii

Revised Statutes since these constitutional and statutory provisions personally subject



him to a racial classification. The challenged constitutional and statutory provisions

undoubtedly cause Mr. Carroll to suffer the necessary “injury-in-fact” to the extent that

such provisions purport to grant “native Hawaiians” and “Hawaiians” greater sovereignty,
within the State of Hawaii’s system of government than that granted to State residents of
other races and otherwise serve to provide for greater State consideration of their
“physical, sociological, psychological, and economic needs.” Moreover, to the extent
that Mr. Carroll’s injury is that he has and continues to be treated less favorably by the
State of Hawaii because of his race, that injury is unquesﬁonably caused by the State of

Hawaii and OHA’s continued enforcement of the racially-exclusionary provisions of §§ 5

and 6 of Article XII of the Constitution of the State of Hawaii and Chapter 10 of the
Hawai{ Revised Statutes. The District Court can redress Mr. Carroll’s injury by, among
other things, declaring that §§ 5 and 6 of Article XII of the Constitution of the State of
Hawaii and Chapter 10 of the Hawaii Revised Statutes violate the equal protection ciause
of the Fourteenth Amendment to the Constitution of the United States of Ameﬁca and
otherwise enjoining and restraining the State of Hawaii and OHA from enforcil;g the
challenged constitutional and statutory provisions.

VII. ARGUMENT

‘A, Article JII Standifﬁi

As admitted by Mr. Carroll, it has long been settled that Article III of the
Constitution of the United States of America confines federal courts to the adjudication
of actual “cases” and “controversies.” See, Allen v. Wright, 468 U.S. 737, 750, 104 S.Ct.
3315, 3324, 82 1L.Ed.2d 556 (1984); Valley Forge Christian College v. Americans United

Jor Separation of Church and State, 454 U.S. 464, 471, 102 S.Ct. 752, 757, 70 L.Ed.2d

- 10



700 (1982). Accordingly, tile United States Supreme Court has always required that a
litigant have “standing” to challenge the action sought to be adjudicated in the lawsuit.
See, Valley Forge Christian College, 454 U.S. at 471, 102 S.Ct. at 758. At an irreducible
minimum, this Article III “standing” requirement obligates the party invoking the court’s
authority “to show that he personally has suffered some actual or threatened injury as a

A ————— e ecasatittt
result of the putatively illegal conduct of the defendant[s]” and that the injury “fairly can

be traced to the challenged action” and “is likely to be redressed by a favorable decision.”
Id., 454 U.S. at 472, 102 S.Ct. at 758.

Al.  Injury-In-Fact

In its 22 February 2002 order granting the State of Hawaii and OHA summary

judgment, the District Court correctly reported [at p. 7] that Mr. Carroll “maintains that

§§ 5 and 6 of Article XII of the Constitution of the State of Hawaii and HRS Chapter 10

b

subject each and every resident of the State of Hawaii personally to a racial

L e

classification.” [EOR at 199/199] How could it be otherwise? To bbrrow from Valley

Forge Christian College, supra:

“But of one thing we may be sure: Those who do not possess Att. III standing
may not litigate as suitors in the courts of the United States. Article III, which is
every bit as important in its circumspection of the judicial power of the United
States as in its granting of that power, is not merely a troublesome hurdle to be
overcome if possible so as to reach the ‘merits’ of a lawsuit which a party desires
to have adjudicated; it is a part of the basic charter promulgated by the Framers of
the Constitution at Philadelphia in 1787, a charter which created a general
government, provided for the interaction between that government and the
governments of the several States, and was later amended so as to either enhance
or limit its authority with respect to both States and individuals.”

Id., 454 U.S. at 475-476, 102 S.Ct. at 760-761.

So too here, §§ 5 and 6 of Article XII of the Constitution of the State of Hawaii

are “a part of the basic charter” that creates the government of the State of Hawaii and

11



provides for the interaction Abetween that government and the people of the State of
Hawaii. Given that the United States Supreme Court has determined that the terms,
“native Hawaiian” and “Hawaiian,” are racial in nature,? it would appear rather obvious
that, on its face, the “basic charter” of the State of Hawaii not only personally subjects
each and every resident of the State to a racial classification, but in making the
classification also endows the two favored racial classes, and only the two favored racial |
classes, with the benefit and protection provided by a so-called State “agency” that is
reserved for their exclusive use.

In the .absence of §§ 5 and 6 of Article XII, Mr. Carroll would presumably stand
on an “equal footing” with “native Hawaiian” and “Hawaiians” when it comes to State
consideration of his and their “physical, sociological, psychologicél, and ecoﬁomic
needs,” since the legislature created by Article III of the Constitution of the State of
Hawaii is otherwise charged with the sacred and solemn duty of considering the needs of
all its residents §vhen it acts tolpromote the general welfare. But whereas the Caucasian
Mr. Carroll presumably stands on an equal footing with “native Hawaiians” anél
“Hawaiians” when it comes to the legislature’s consideration of his and their human
needs, “native Hawaiians” and “Hawaiians” enjoy that certain extra and special
consideration provided by OHA. Thus, ﬁﬁlike‘ Mr. Carroll, each and every “native

"i\Hawaiian” and “Hawaiian” resident of the State of the Hawaii enjoys the benefit and

- protection provided by a State “agency” that is expressly dedicated to the betterment of |
the condition of the race[s] to which they belong, to the exclusion of all other racés. So
unlike Mr. Carroll, each and every “native Hawaiian” and “Hawaiian” resident of the

State of Hawaii enjoys the benefit and protection'provided by a State “agencii” that has as

*See, Rice v. Cayetano, 528 U.S. 495, 514-516, 120 S.Ct. 1044, 1055-1056, 145 L.Ed.2d 1007 (2000).

12



4 ,

one its express duties, the duty to “develop, implement, and continually update a L \/’&"L
£ o

2

comprehensive master plan” fot the benefit of their race[s], to the exclusion of all other 0’7«“&«/"

races. There is simply no similar State “agency,” including the state legislature, that is

charged with the duty to, among other items, “develop, implement, and continually

update a comprehensive master plan” for those.of the-Caucasian race so that the State of

Hawaii might better their condition, to the exclusion of all other races. Likewise, there is

simply no similar State “agency,” including the state legislature, that is chafged with the
higher duty of “hold[ing] title to all the real and personal property now or hereafter set

aside or conveyed to it which shall be held in trust for” Caucasians, to the exclusion of all

other races.

————

@_@g by(analogiziné such harm to that certain “representational” harm discussed in the

context of racially-gerrymandered voting districts. More specifically, in United States v’}
Hays) 515 U.S. 737, 115 S.Ct. 2431, 132 L.Ed.2d 635 (1995) and Shaw v. Rehd, 509 U.S,
630, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993), the United States Supreme Court.‘
considered claims that certain congressional redistricting plans constituted racial

gerrymandering in violation of the Fourteenth Amendment. As pertinent herein, the court

in Shaw reported:

“Classifying citizens by race, as we have said, threatens special harms that are not
present in our vote-dilution cases. It therefore warrants a different analysis.
Justice Souter apparently believes that racial gerrymandering is harmless unless it
dilutes a racial group’s voting strength. [citation omitted] As we have explained,
however, reapportionment legislation that cannot be understood as anything other
than an effort to classify and separate voters by race injures voters in other ways.
It reinforces racial stereotypes and threatens to undermine our system of
representative democracy by signaling to elected officials that they represent a
particular racial group rather than their constituency as a whole. [citation
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omitted] Justice Souter does not adequately explain why these harms are not
cognizable under the Fourteenth Amendment.”

Id., 509 U.S. at 649-650, 113 S.Ct. at 2828 [Emphasis added].

Similarly, in Hays, the court reported:

“We discussed the harms caused by racial classifications in Shaw. We noted that,
in general, ‘[t]bey threaten to stigmatize.individugls by reason of their
membership in a racial group and to incite racial hostility.” [citation omitted] We
also noted ‘representational harms’ the particular type of racial classification at
issue in Shaw may cause: ‘When a district is obviously created solely to effectuate
the perceived common interest of one racial group, elected officials are more

likely to believe that their primary obligation is to represent only the members.of

that group, rather their constituency as a whole.’ [citation omitted]

Id., 515 US at 744, 115 S.Ct. at 2436 [Emphasis added].3
Whereas “mere” racial gerrymandering results in harm sufficient to constitute an

iﬁjuryfin-fact for Article III sténding purposes because “when a district obviously is

created solely to effectuate the perceived common interests of one racial group, elected

offiéials are more likely to believe that their primary obligation is to represent only the

members of that group, rather than their constituency asa whole,” here the State of

Hawaii has simply bypassed or obviated that “signal” to the respective elected ;>fficials

and instead expressly required OHA’s elected trustees to discriminate among their

constituents on the basis of race. .As made plain by its 22 February 2002 order granting Iy

the State of Hawaii and OHA summary judgment, the District Court rejected Mr.

Carroll’s analogy to Hays and Shan';'} [EOR at 199/199] Agcording to the District Court,

Rice v. Cayatano, supra, solved the problem. [Id.] But did Rice do any such thing? The
;f3Hays further makes plain that when one is personally subjected to a ra01a1 classification, one is not merely assertmg
‘a so-called generalized grievance: “On the other hand, where a plaintiff does not live in such a [racially
gerrymandered] district, he or she does not suffer those special harms, and any inference that the plaintiff has
personally been subjected to a racial classification would not be justified absent specific evidence tending to support

that inference. Unless such evidence is present, that plaintiff would be asserting only a generalized grievance
against governmental conduct of which he or she does not approve.” 1d., 515 U.S. at 745, 115 S.Ct. at 2436.
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-plaintiffs in Shaw, unlike H‘arold “Freddy” Rice, could actually vote; the lack of ability to
vote was simply not the problem in Shaw. ‘The problem was that in racially
gerrymandering the relevant district, the state sought to ensure that the “physical,
sociological, psychological, and economic needs” of one race of district residents were
“represented,” to the exclusion of those other district residents of the race[s] to which Ms.
Shaw and the plaintiffs belong.

As § 5 of Article XTI makes plain, each of the elected OHA trustees does indeed

represent a specific district [however defined], and thus has both a constituency and

constituents. After Rice, Mr. Carroll is entitled to vote for the OHA trustee representing .-

~ the Island of Hawaii, thus making him a constituent of that elected OHA trustee. )
. But can it be said that Mr. Carroll’s elected OHA trustee truly “represents” hlm?Most
certainly not in the same sense that it can be said that Mr. Carroll’s elected OHA trustee
“represents” those other of her/his constituents who are of the “native Hawaiian” and
“Hawaiian™ races, since the electéd OHA trustee in question isA charged solely with the
betterment of their condition, to the exclusion of those other constituents of Mr Carroll’s
race, and would otherwise, as Ahuna v. Department of Hawaiian Home Lands, 64 Haw.
327, 340, 640 P.2d 1161, 1169 (1982) makes plain, be liable for a breach of fiduciary
duty were he/she even for a moment to take into consideration Mr. Carroll’s “physical,
sociological, psychological, and economic needs.”

Quite simply, while each and every constituent, whatever their race, may now
vote for their OHA trustee, the challenged constitutional and statutory provisions
otherwiée classify these same constituents on the basis of race to ensure that that person

elected OHA trustee need only consider the needs of those constituents who are of the
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two favored races, effectiveiy leaving those constituents of the non-favored races without
representation and a vote that means next to nothing. Mr. Carroll woﬁld accordingly
submit that he does indeed suffer precisely those “representational” harms that were
spoken of in Hays and Shaw and that he has in fact suffered an injury as a result of the
racial classification[s] at issue herein such that he has Article III standing.

'A2.  Causation and Redressability

As concerns the matter of whether Mr. Carroll can show that the injury
complained-of “fairly can be traced to the challenged action” and “is likely to be
redressed by a favorable decision,” in Wooden v. Board of Regents of the University of
Georgic;j'247 F.3d 1262, 1281 (1 1® Cir. 2001), the court held:

»

“To the extent the injury here is the undisputed fact that Green’s application was

treated differently and less favorably because of his race (not the ultimate denial

of admission), that injury was unquestionably caused by Defendants and their
deliberate use of race as a factor in the admissions process. Moreover, a court

could redress that injury by, among other things, declaring that Green’s
application must be reconsidered under an entirely race-neutral admissions

process.”

So too here, to the extent that Mr. Carroll’s injury is that he has and con;cinues to
be treated differently and less favorably because of his race, i.e., only “native Hawaiian;”
and “Hawaiians” enjoy the special and exclusive benefit and protection provided by
OHA'’s comprehensive master plan to better their condition and that certain trust
consisting of all real and personal property conveyed to OHA, that injury is
unquestionably caused by the State of Hawaii and OHA’s continued enforcement of the
racially-exclusionary provisions of §§ 5 and 6 of Article XII of the Constitution of the

State of Hawaii and Chapter 10 of the Hawaii Revised Statutes. Similarly, to the extent

that Mr. Carroll’s injury is that he has gone and continues to go unrepresented by his

16



elected OHA trustee, that injury is unquestionably caused by the State of Hawaii and
OHA'’s continued enforcement of the racially-exclusionary provisions of §§ 5 and 6 of
Article X1I of the Constitution of the State of Hawaii and Chapter 10 of the Hawaii
Revised Statutes. The District Court can redress these harm([s] by, among other things,
: enteriﬁg a judgment déclaring that §§ 5 and 6 of Article XII and HRS Chapter 10 are
unconstitutional and otherwise enjoining and restraining the State of Hawaii and OHA

from enforcing those constitutional and statutory provisions.

Lastly, to rebut any claim that might be made herein that anything in the Admission Act

[Pub L 86-3, 73 Stat 4] prohibits such a result, section 5(f) of the same provides [in pertinent

part]:

“The lands granted to the State of Hawaii by subsection (b) of this section and
public lands retained by the United States under subsections (c)and (d) and later
conveyed to the State under subsection (e), together with the proceeds from the
sale or other Aisposition of any such lands and the income therefron;, shall bo held
by said State as a public trust for the support of the public schools and other
public educational institutions, fvi the betterment of the conditions of native
Hawaiians, as defined in the Hawaiian Homes Commission Act, 1920, as
amended, for the development of farm and home ownership on as widespread a
basis as possible[,] for the making of public improvements, and for the provision
of lands for public use. Such lands, proceeds, and income shall be managed and
disposed of for one or more of the foregoing purposes in such manner as the
constitution and laws of said State may provide, and their use for any other object
shall constitute a breach of trust for which suit may be brought by the United

States.”

Starting first with that language concerning “the constitution and laws of said State,” it

has long been settled that neither Congress nor a State can validate a law that denies the rights

guaranteed by the Fourteenth Amendment:

“Article I of the Constitution grants Congress broad power to legislate in certain
areas. Those legislative powers are, however, limited not only by the scope of the
Framers’ affirmative delegation, but also by the principle ‘that they may not be
exercised in a way that violates other specific provisions of the Constitution. For
example, Congress is granted broad power to lay and collect Taxes, but the taxing
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power, broad as it is, may not be invoked in such a way as to violate the privilege
against self-incrimination.” Williams v. Rhodes, 393 U.S. 23, 29, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968) (footnote omitted). Congress has no affirmative power to
authorize States to violate the Fourteenth Amendment and is implicitly prohibited
from passing legislation that purports to validate any such violation.

Section 5 of the Fourteenth Amendment gives Congress broad power indeed to
enforce the command of the amendment and to secure to all persons the

- enjoyment of perfect equality of civil rights and the equal protection of the laws
against State denial or invasion.... Ex parte Virginia, 100 U.S. 339, 346 [25 L.Ed.
676] (1880). Congress’ power under § 5, however, is limited to adopting
measures to enforce the guarantees of the Amendment; § 5 grants Congress no
power to restrict, abrogate, or dilute these guarantees. Katzenbach v. Morgan, -
384 U.S. 641, 651, n. 10 [86 S.Ct. 1717, 16 L.Ed.2d 828] (1966). Although we'
‘give deference to congressional decisions and classifications, neither Congress
nor a State can validate a law that denies the rights guaranteed by the Fourteenth
Amendment. iSee, e.g., Califano v. Goldfarb, 430 U.S. 199, 210 [97 S.Ct. 1021,
51 L.Ed.2d 270] (1977); Williams v. Rhodes, 393 U.S. 23, 29 [89 S.Ct. 5, 21

L.Ed.2d 24] (1968).” Mississippi University for Women v. Hogan, 458 U.S. 718,
732-733 [102 S.Ct. 3331, 73 L.Ed.2d 1090] (1982).” .

See, Saenz v. Roe, 5536 U.S. 489, 508, 119 S.Ct. 1518, 1528-1529, 143 L.Ed.2d 689 (1999).
T\hUs,to the extent that Congress, in enacting the Admission Act, may have

attempted to authorize the State of Hawaii to violate the Fourteenth Amendment, such

. attempt'is a iegal nullity. ‘But the non-enforceability of the provision purporting to

authon'ie the State of Hawaii to use the “public trust” res for the benefit of a particular

race of state residents, i.e., native Hawaiians as defined by the HaWaiian Homes

Commission Act of 1920, as amended, does not operate to render the “public trust”

- [assuming there is one] void. First, contrary to the opinion of some, section 5(f) of the

Admission Act does not create a so-called “native Hawaiian trust.” Rather, section 5(f)
purports to create a single trust, with the State of Hawaii as trustee. Section 5(f) further
r—

provides that the State of Hawaii may use the section 5(f) res for one or more of five (5)

enumerated purposes. Thus, pursuant to the literal terms of section 5(f), the State of
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Hawaii would be perfectly j‘ustified in never singling out “native Hawaiians” for
preferential treatment via constitutional provision and/or statute.

Moreover, it has otherwise long been settled that where a trust is created for
several purposes, some valid and some invalid, it will be supported so far as it is good,
provided that such part is severable from the rest and no violence will thereby be done to
the settlor’s general intent. See, McDonald v. Manning, 103 R.I. 538, 547, 239 A.2d 640,
- 646 (1968); In Re Fisher’s Will, 282 A.D. 367,371, 122 N.Y.S.2d 671, 675
(N.Y.App.Div. 1953). As related, according to thé literal terms of section 5(f) of the
Admission Act, the State of Hawaii is in no way obligated to provide preferéntially
exclusive treatment to “native Hawaiians.” Accordingly, Mr. Carroll would submit that:
(1) the provision in section 5(f) which purports to single out a particular race [“native
Hawaiians”] for preferential treatment is indeed severable, and (2) enforcement of section
5(f) without such provision will not serve to defeat the primary purpose of ‘the section.*

As a next to last word on Article III standing, since it most appropriately stated
here, the reason why Mr. Carroll has neither.subﬁﬁtted an application to OHA ﬂor asl{éd
~ the District Court to enter an order directing OHA to provide him with any beﬁefi't‘;;,

- program and/or service is simply that the terms “nétive Hawaiian” and “Hawaiian” are,’

not severable from the remainder of §§ 5 and 6 of Article XII and HRS Chapter 10.} .The
inclusion of the Caucasian Mr. Carroll in OHA’s “comprehensive master plan” would - .
eptirely serve to defeat the purpose for which OHA was created, and for that reason, the |

District Court simply could not grant such relief were it requested. “'As the District

“To the extent that “native Hawaiians” are members of the “public,” the building of public schools and
other public educational institutions, the development of farm and home ownership on as widespread basis
as possible, the making of public improvements, and the provision of lands for public use, should each
serve to otherwise better their condition, i.e., the State of Hawaii can better their condition without doing so

on a racially discriminatory basis.
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Court’s otherwise noted in <;iting to International Brotherhood of Teamsters v. United

/7~ States, 431 U.S. 324, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977) and Gifford v. Atchison,

~ Topeka and Santa Fe Railway Co., 685 F.2d 1149 (9™ Cir. 1982) in its 12 July 2001

Order Granting Plaintiff Barrett’s Motion To Amend Complaint; Granting Defendant
OHA’s Motion For Judgment On The Pleadings Against Plaintiff Barrett And Granting
SCHHA, Et. Al.’s, Motion For Summary Judgment Against Plaintiff Barrett, at least in
the context of employment discrimination claims, a worker need not apply for a
promotioh or other benefit when it is clear that such promotion or benefit will not
actually be conferred. ' Mr. Carroil would submit that with respect his relationship with -

k‘;’,ﬁth_cv State of Hawaii, he stands in no substantively different position than the company

()

N

0
// ‘wi_thout reference to race. [EOR at-179/179]

. -employee, since both State residents and company employees stand equally ready,

‘willing, and able, for the State and company employer to promote them and théir interests

For the last word on standing, the District Court also apparently failed appreciate.

that while Mr. Carroll may indeed have one or more opinions out of a ven'table\multitude
of opinions on the matter of just what should be done with respect to “native Hawaiians”

’~ and “Hawaiians,” his having those opinions neither operates as waiver of, nor stands as
an insurmountable obstacle to, his current attempt to seek legal redress concerning the
irhplémentation of a contrary opinion that just so happens to subject him to unequal
treatﬁ;ent on the basis of race in violation of the Fourteenth Amendment to the

Constitution of the United States of America and 42 U.S.C. § 1983.
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- vii. CONCLUSION

Based on the foregoing, Mr. Carroll would submit that he has Article III standing.
Accordingly, Mr. Carroll would first ask that this court vacate both the 26 February 2002
Judgment and the 22 February 2002 order granting the State of Hawaii and OHA
summary judgment. Mr. Carroll would then ask that this court to direct the District Court

to enter an order denying OHA and the State of Hawaii’s 19 September 2001 motion for

summary judgment.

DATED: Honolulu, Hawaii, \T “\/{"1 2/0?1 )—

ﬁm/ il

PAYL D. HICKS
BRIAN K. YOMONO

Attorneys for Plaintiff-Appellant
JOHN CARROLL
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CERTIFICATE OF COMPLIANCE PURSUANT TO FED.R.APP.
32(a)(7)(C) AND CIRCUIT RULE 32-1 FOR CASE NO. 02-15483

I hereby certify that:

X 1. Pursuant to Fed.R.App. 32(a)(7)(C) and Ninth Circuit Rule 32-1, the
foregoing opening brief is:

Proportionétely spaclzed,‘has a typeface of 14 poinfs or more and contains not more

than 13,999 words (opening briefs must not exceed 14,000 words).

DATED: Honolulu, Hawaii, é(‘%ﬁ &,)/
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PAYL D. HICKS
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STATEMENT OF RELATED CASES
The undersigned hereby certifies that Patrick Barrett v. State of Hawaii, et al.,
CV00-00645 DAE/KSC, District Court for the District of Hawaii, is a related case that
was consolidated in the District Court with the underlying civil action at issue herein.

Barrett v. State is now on appeal to the United States Court of Appeals for the Ninth

Circuit as No. 02-15565.

DATED: Honolulu, Hawaii, /D @/L(,/ % DB—’

&@'J 7/

D. HICKS
BRIAN K. YOMONO

Attorneys for Plaintiff-Appellant
JOHN CARROLL
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. ARTICLE HI .

Section 1. The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish. The Judges, both of the supreme and inferior Couxts, shall hold
their Offices during good Behaviour, and shall, at stated Times, receive for their
Services, a Compensation which shall not be diminished during their Continuance in
Office.

Section 2. The Judicial Power shall extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the United States, and Treaties made, or .
which shall be made, under their Authority;—to all Cases affecting Ambassadors,
other public Ministers and Consuls;—to all Cases of admiralty and maritime
Jurisdiction;—to Controversies to which the United States shall be a Party; to
Controversies between two or more States;—between a State and Citizens of another
State;—between Citizens of different States;—between Citizens of the same State
claiming Lands under Grants of different States, and between a State, or the Citizens
thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be Party, the supreme Court shall have original
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and
such Trial shall be held in the State where the said Crimes shall have been
committed; but whén not committed within any State, the Trial shall be at such Place
or Places as the Congress may by Law have directed.

~ Section3. Treason against the United States, shall consist only in levying War
against them, or in adhering to their Enemies, giving them Aid and Comfort. No

Person shall be convicted of Treason unless on the Testimony of two Witnesscs to

the same overt Act, or in Confession in open Court.
The Congress shall have Power to declare the Punishment of* Treason, but no

Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the
Life of the Person attained. . .



RIGHTS GUARANTEED

PRIVILEGES AND IMMUNITIES OF CITIZENSHIP, DUE
PROCESS AND EQUAL PROTECTION

FOURTEENTH AMENDMENT

Secrion 1. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of
the United States and the State wherein they reside. No State
shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, with-
out due process of law; nor deny to any person within its juris-

diction the equal protection of the laws.

- SecrioN 5. The Congress shall have power to enforce, by
appropriate legislation, the provisions of this article.



42 U.S.C.A. § 1983

TEXT
FTITLE 42. THE PUBLIC HEALTH AND WELFARE
»CHAPTER 21--CIVIL RIGHTS
*»SUBCHAPTER I--GENERALLY
Copr. © West Group 2002. No claim to Orig. U.S. Govt. Works.
Current through P.L. 107-185, approved 5-30-02
(except P.L. 107-171)

»§ 1983, Civil action for deprivation of rights

TEXT

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be
liable to the parly injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any
action brought against a judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief

’ * TEXT
shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of
this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of

the District of Columbia.



. THE ADMISSION ACT

An Act to Provide for the Admission of the State of Hawaii
into the Union

(Act of March 18, 1959, Pub L 86-3, 73 Stat 4)

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That, subject to the provisions of this Act, and
upon issuance of the proclamation required by section 7(c) of this Act, the State of
Hawaii is hereby declared to be a State of the United States of America, is declared -
admitted into the Union on an equal footing with the other States in all respects
whatever, and the constitution formed pursuant to the provisions of the Act of the

. Territorial Legislature of Hawaii entitled **An Act to provide for a constitutional
convention, the adoption of a State constitution, and the forwarding of the same to
the Congress of the United States, and appropriating money therefor””, approved
May 20, 1949 (Act 334, Session Laws of Hawaii, 1949), and adopted by a vote of the
people of Hawaii in the election held on November 7, 1950, is hereby found to be
republican in form and in conformity with the Constitution of the United States and
the principles of the Declaration of Independence, and is hereby accepted, ratified,
and confirmed.

§2. The State of Hawaii shall consist of all the islands, together with their
appurtenant reefs and territorial waters, included in the Territory of Hawaii on the
date of enactment of this Act, except the atoll known as Palmyra Island, together
withits appurtenant reefs and territorial waters, but said State shall not be deemed to
include the Midway Islands, Johnston Island, Sand Island (off-shore from Johnston
Island), or Kingman Reef, together with their appurténant reefs and territorial waters.

§3. The constitution of the State of Hawaii shall always be republican in form
and shall not be repugnant to the Constitution of the United States and the principles
of the Declaration of Independence.

§4. As a compact with the United States relating to the management and
disposition of the Hawaiian home lands, the Hawaiian Homes Commission Act, -
1920, as amended, shall be adopted as a provision of the Constitution of said State, as
provided in section 7, subsection (b) of this Act, subject to amendment or repeal only
with the consent of the United States, and in no other manner: Provided, That (1)

. sections 202, 213, 219, 220, 222, 224, and 225 and other provisions relating to
administration, and paragraph (2) of section 204, sections 206 and 212, and other
provisions relating to the powers and duties of officers other than those charged with
the administration of said Act, may be amended in the constitution, or in the manner
required for State legislation, but the Hawaiian home-loan fund, the Hawaiian home-

operating fund, and the Hawaiian home-development fund shall not be reduced or
impaired by any such amendment, whether made in the constitution or in the manner
required for State legislation, and the encumbrances authorized to be placed on
Hawaiian home lands by officers other than those charged with the administration of
“said Act, shall not be increased, except with the consent of the United States; (2) that
any amendment to increase the benefits to lessexs of Hawaiian home lands may be
made in the constitution, or in the manner required for State legislation, but the
qualifications of lessees shall not be changed except with the consent of the United
States; and (3) that all proceeds and income from the *‘available lands™’, as defined
by said Act, shall be used only in carrying out the provisions of said Act.

§5. . (a) Except as provided in subsection (c) of this section, the State of Hawaii
and its political subdivisions, as the case may be, shall succeed to the title of the
Territory of Hawaii and its subdivisions in those lands and other properties in which
the Territory and its subdivisions now hold title.



, (b) Except as provided in subsection (c) and (d) of this section, the United
States grants to the State of Hawaii, effective upon its admission into the Union, the
United States’ title to all the public lands and other public property, and to all lands
defined as ‘‘available lands™ by section 203 of the Hawaiian Homes Commission
_Act, 1920, as amended, within the boundaries of the State of Hawaii, title to which is
held by the United States immediately prior to its admissijon into the Union. The
grant hereby made shall be in lieu of any and all grants provided for new States by
provisions of law other than this Act, and such grants shall not extend to the State of
- Hawaii. )
(c) Any lands and other properties that, on the date Hawaii is admitted into
the Union, are set aside pursuant to law for the use of the United States under any (1)
Act of Congress, (2) Executive order, (3) proclamation of the President, or (4)
proclamation of the Governor of Hawaii shall remain the property of the United
States subject only to the limitations, if any, imposed under (1), (2), (3), or (4), as the
case may be. . -

(d) Any public lands or other public property that is conveyed to the State of
Hawaii by subsection (b) of this section but that, immediately prior to the admission
of said State into the Union, is controlled by the United States pursuant to permit,
license, or -permission, written or verbal, from the Territory of Hawaii or any
department thereof may, at any time during the five years following the admission of
Hawaii into the Union, be set aside by Act of Congress or by Executive order of the
President, made pursuant to law, for the use of the United States, and the lands or
property so set aside shall, subject only to valid rights then existing, be the property
of the United States. [Am July 12, 1960, Pub L 86-624, 74 Stat 422}

(¢) Within five years from the date Hawaii is admitted into the Union, each
Feqﬂal agency having control over any land or property that is retained by the
United States pursuant to subsections (c) and (d) of this section shall report to the

President the facts regarding its continued need for such land or property, and if
the President determines that the land or property is no longer needed by the United
States it shall be conveyed to the State of Hawaii.

(f) The lands granted to the State of Hawaii by subsection (b) of this section
and public lands retained by the United States under subsections (¢) and (d) and later
conveyed to the State under subsection (e), together with the proceeds from the sale
or other disposition of any such lands and the income therefrom, shall be held by said
State as a public trust. for the support of the public schools and other public
educational institutions, for the betterment of the conditions of native Hawaiians, as
defined in the Hawaiian Homes Commission Act, 1920, as amended, for the develop-

“ment of farm and home ownership on as widespread a basis as possible for the
making of public improvements, and for the provision of lands for public use. Such
lands, proceeds, and income shall be managed and disposed of for one or more of the
foregoing purposes in such manner as the constitution and laws of said State may
provide, and their use for any other object shall constitute a breach of trust for which
suit may be brought by the United States. The schools and other educational
institutions supported, in whole or in part out of such public trust shall forever
remain under the exclusive control of said State; and no part of the proceeds or
income from the lands granted under this Act shall be used for the support of any
sectarian or denominational school, college, or university.

(g) Asused in this Act, the term *‘lands and other properties’’ includes public
lands and other public property, and the term “‘public lands and other public
property’’ means, and is limited to, the lands and properties that were ceded to the .
United States by the Republic of Hawaii under the joint resolution of annexation
approved July 7, 1898 (30 Stat. 750), or that have been acquired in exchange for
lands or properties so ceded. _

(h) Alllaws of the United States reserving to the United States the free use or
enjoyment of property which vests in or is conveyed to the State of Hawaii or its
political subdivisions pursuant to subsection (a), (b), or (e¢) of this section or
reserving the right to alter, amend, or repeal laws relating thereto shall cease to be
effective upon the admission of the State of Hawaii into the Union.

(i) The Submerged Lands Act of 1953 (Public Law 31, Eighty-third Con-
gress, first session; 67 Stat. 29) and the Outer Continental Shelf Lands Act of 1953

. (Public Law 212, Eighty-third Congress, first session, 67 Stat. 462) shall be applica-

ble to the State of Hawaii, and the said State shall have the same rights as do existing

States thereunder. g )



1 ARTICLE I
THE LEGISLATURE
‘LEGISLATIVE POWER
Section 1. The legislative power of the State shall be vested in a legislature,
which shall consist of two houses, a senate and a house of representatives, Such

power shall extend to all rightful subjects of legislation not inconsistent with this
constitution or the Constitution of the United States.



ARTICLE X1t
HAWAIIAN AFFAIRS

HAWANIAN HOMES COMMISSION ACT

Section 1. Anything in this constitution to the contrary notwithstanding, the
Hawaiian Homes Commission Act, 1920, enacted by the Congress, as the same has
been or may be amended prior to the admission of the State, is hereby adopted as a
law of the State, subject to amendment or repeal by the legislature; provided that if
and to the extent that the United States shall so require, such law shall be subject to
amendment or repeal only with the consent of the United States and in no other
‘manner; provided further that if the United States shall have been provided or shall
provide that particular provisions or types of provisions of such Act may be amended
in the manner required for ordinary state legislation, such provisions or types of
provisions may be so amended. The proceeds and income from Hawaiian home lands
shall be used only in accordance with the terms and spirit of such Act. The legislature
shall make sufficient sums available for the following purposes: (1) development of
home, agriculture, farm and ranch lots; (2) home, agriculture, aquaculture, farm and
ranch loans; (3) rehabilitation projects to include, but not limited to, educational,
economic, political, social and cultural processes by which the general welfare and
conditions of native Hawaiians are thereby improved; (4) the administration and
operating budget of the department of Hawaiian home lands; in furtherance of (1),
(2), (3) and (4) herein, by appropriating the same in the manner provided by law.

Thirty percent of the state receipts derived from the leasing of cultivated
sugarcane lands under any provision of law or from water licenses shall be trans-
ferred to the native Hawaiian rehabilitation fund, section 213 of the Hawaiian Homes
Commission Act, 1920, for the purposes enumerated in that section. Thirty percent
of the state receipts derived from the leasing of lands cultivated as sugarcane lands
on the effective date of this section shall continue to be so transferred to the native
Hawaiian rehabilitation fund whenever such lands are sold, developed, leased,
utilized, transferred, set aside or otherwise disposed of for purposes other than the
cultivation of sugarcane. There shall be no ceiling established for the aggregate
amount transferred into the native Hawaiian rehabilitation fund. [Ren and am Const
Con 1978 and election Nov 7, 1978]

ACCEPTANCE OF COMPACT

, Section 2. The State and its people do hereby accept, as a compact with the

United States, or as conditions or trust provisions imposed by the United States,
relating to the management and disposition: of the Hawaiian home lands, the
requirement that section 1 hereof be included in this constitution, in whole orinpart,
it being intended that the Act or acts of the Congress pertaining thereto shall be



COMPACT ADOPTION; PROCEDURES AFTER ADOPTION

Section 3. As a compact with the United States relating to the management
and disposition of the Hawaiian home lands, the Hawaiian Homes Commission Act,
1920, as amended, shall be adopted as a provision of the constitution of this State, as
provided in section 7, subsection (b), of the Admission Act, subject to amendment or
repeal only with the consent of the United States, and in no other manner; provided
that (1) sections 202, 213, 219, 220, 222, 224 and 225 and other provisions relating to
administration, and paragraph (2) of section 204, sections 206 and 212 and other
provisions relating to the powers and duties of officers other than those charged with
the administration of such Act, may be amended in the constitution, or in the manner
required for state legislation, but the Hawaiian home-loan fund, the Hawaiian home-
operating fund and the Hawaiian home-development fund shall -not be reduced or
impaired by any such amendment, whether made in the constitution or in the manner
required for state legislation, and the encumbrances authorized to be placed on
Hawaiian home lands by officers other than those charged with the administration of
such Act, shall not be increased, except with the consent of the United States; (2) that
any amendment to increase the benefits to lessees of Hawaiian home lands may be
made in the constitution, or in the manner required for state legislation, but the
qualifications of lessees shall not be changed except with the consent of the United
States; and (3) that all proceeds and income from the *‘available lands,’’ as defined
by such Act, shall be used only in carrying out the provisions of such Act. [Add 73
Stat 4 and election June 27, 1959; ren and am Const Con 1978 and election Nov 7,
'1978] :

PUBLIC TRUST

Section 4. The lands granted to the State of Hawaii by Section 5(b) of the
Admission Act and pursuant to Article XVI, Section 7, of the State Constitution, -
excluding therefrom lands defined as ‘‘available lands™ by Section 203 of the
Hawaiian Homes Commission Act, 1920, as amended, shall be held by the State as a
public trust for native Hawaiians and the general public. [Add Const Con 1978 and
election Nov 7, 1978] ’

OFFICE OF HAWAIIAN AFFAIRS; ESTABLISHMENT OF
BOARD OF TRUSTEES

Section 5. There is hereby established an Office of Hawaiian Affairs. The
Office of Hawaiian Affairs shall hold title to all the real and personal property now or
hereafter set aside or conveyed to it which shall be held in trust for native Hawaiians
and Hawaiians. There shall be a board of trustees for the Office of Hawaiian Affairs
clected by qualified voters who are Hawaiians, as provided by law. The board
members shall be Hawaiians. There shall be not less than nine members of the board
of trustees; provided that each of the following Islands have one representative:
Oahu, Kauai, Maui, Molokai and Hawaii. The board shall select a chairperson from
its members. {Add Const Con 1978 and election Nov 7, 1978] .

_ POWERS OF BOARD OF TRUSTEES

Section 6.  The board of trustees of the Office of Hawaiian Affairs shall
exercise power as provided by law: to manage and administer the proceeds from the
sale or other disposition of the lands, natural resources, minerals and income derived
from whatever sources for native Hawaiians and Hawaiians, including all income
and proceeds from that pro rata portion of the trust referred to in section 4 of this
article for mative Hawaiians; to formulate policy relating to affairs of native
Hz.iwaiians and Hawaiians; and to exercise control over real and personal property set
aside by state, federal or private sources and transferred to the board for native
Hawaiians and Hawaiians. The board shall have the power to exercise control over
the Office of Hawaiian Affairs through its executive officer, the administrator of the
Office of Hawaiian Affairs, who shall be appointed by the board. [Add Const Con
1978 and election Nov 7, 1978]

TRADITIONAL AND CUSTOMARY RIGHTS

Section 7. Tthlatcmfﬁmxsandsballpmtectallxig;ts.customaﬁi and
traditionally exercised for subsistence, aﬂmmlandmligiouspurposaandpossascd
by ahupua‘a tenants who are descendants of native Hawaiians who inhabited the
Hawaiian Islands prior to 1778, subiect ta tha riocht of the Cines an __ 0 -
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[§10-1] Declaration of purpose. (a) The people of the State of Hawau and
the United States of America as set forth and approved in the Admussion Act.
established a public trust which includes among other responsibilities. betterment ot
conditions for native Hawaiians. The people of the State of Hawaii reatfirmed thetr
solemn trust obligation and responsibility to native Hawaiians and furthermore
declared in the state constitution that there be an office of Hawauan atfairs to address
the needs of the aboriginal class of people of Hawaii.

by [t shall be the duty and responsibility of all state depaitments und instru-
mentalities of state govemnment providing services and programs which arfect native
Hawaiians and Hawaiians to actively work toward the goals of this chapter and to
cooperate with and assist wherever possible the otfice of Hawaiian arfairs. {L 1979.¢

196. pt of §2]

§10-2 Definitions. [Validiry of 1990 amendment and retroactiviey 0 June
16. 1980. L 1990. ¢ 304, §§16. 18.] In this chapter. if not inconsistent with the

© context:

*Administrator’’ means the administrator of the otfice of Hawaiian atfairs.

**Beneficiary of the public trust entrusted upon the office’”” means namne
Hawaiians and Hawaiians.

**Board"" means the board of trustees.

*Hawaiian'' means any descendant of the abonginal peoples inhabiting the
Hawaiian I[slands which exercised sovereignty and subsisted in the Hawaiian [slands
in 1778, and which peoples thereatter have continued to reside in Hawaii.

“**Native Hawaiian'* means any descendant of not less than one-half part of the

races inhabiting the Hawaiian [slands previous to {778, as defined by the Hawatian
Homes Commission Act. 1920. as amended: provided that the term identically raters
to the descendants of such blood quantum of such aboriginal peoples which
exercised sovereignty and subsisted in the Hawaiian Islands in 1778 and which
peoples thereatter continued to reside in Hawaii.

Office”* means the office of Hawaiian affairs.

**Public land trust’* means those lands:

(1) Which were ceded to the United States by the Republic of Hawasi under
the joint resolution of annexation. approved July 7. 1898 (30 Stat. 750). or
acquired in exchange for lands so ceded. and which were conveyed to the
State of Hawaii by virtue of section 5(b) ot the Act of March 18. 1959 (73
Stat. 4. the Admission Act). (excluding therefrom lands and all proceeds
and income from the sale. lease. or disposition of lands defined as
*ravailable lands®* by section 203 of the Hawaiian Homes Commission
Act, 1920, as amended): :

(2) Retained by the United States under section 5(c) and 5(d) of the Act of
March 18. 1959, and later conveyed to the State under section 3(e) of the
Act of March 18, 1959: and _

(3) Which were ceded to and retained by the United States under section 5(c)
and 5(d) of the Act of March 18. 1959. and later conveyed to the State
pursuant to the Act of December 23. (963 (Public Law 88-233. 77 Stat.
472).



GENERAL PROVISIONS

“‘Revenue’’ means all proceeds. fees. charges, rents. or other income. or v
portion thereof, denved from any sale. !cgse. license, permut. or sther simu:z-
proprietary disposition. permitted use. or activiry, that is situated upon and resu.:s
from the actual use of lands comprising the public land trust, and including 2av
penaities Or levies exacted as a result of a violation of the terms of any propreary
disposition, but excluding any income, proceeds. fees, charges. or other moneys
derived through the exercise of sovereign functions and powers including:

(1) Taxes: , :

(2) Regulatory or licensing fees:

(3) Fines, penalties, or levies:

(4) Registration fees: _

(5) Moneys received by any public educational institution. including :ne

University of Hawaii, and the community college system. from its educa-
tional programs and ancillary services, such as wition. registration 2es.
meals, books. grants, or scholarships:

(6) Interagency and intra-agency administrative fees or assessments:

(7) Moneys derived from or provided in support of penal insututions xd

programs;

(8) Grants, carry-overs, and pass-throughs:

(9) Federal moneys, including federal-aid. grants. subsidies. and contrac:s.

(10) Moneys collected from the sale or dissemination of government publicz-
tions;

(11) Department of defense proceeds on state-irnproved lands: and

(12) Moneys derived from the development of housing projects as definea
under section 201E-2 after the conveyance of the public land trust to tre
housing finance and development corporation except as provided uncer
section 10-13.6. {L 1979, ¢ 196, pt of §2: am L 1990, ¢ 304, §3: am L

1992, c 318, §2]

10-2

Note

_ The 1992 amendment applies only to housing finance and development corporation’s Jeveiopmen:ts
known as Kealakehe and Lahaina. L 1992, ¢ }18, §4.

Case Notes
Definition of '‘Hawaiian'® does not violae equal protection. 631 F. Supp. 1153.

§10-3 Purpose of the office. [Validitv of 1990 amendment and retroacin iy
to June 16, 1980. L 1990, ¢ 304, §§16. 18.] The purposes of the office of Hawauan
affairs include:

(1) The betterment of conditions of native Hawaiians;

(2) The betterment of conditions of Hawaiians:

(3) Serving as the principal public agency in this State responsible for e
performance. development, and coordination of programs and acuvitss
relating to native Hawaiians and Hawaiians; except that the Hawaian
Homes Commission Act, 1920, as amended, shall be administered by the
Hawaiian homes commission;

(4) Assessing the policies and practices of other agencies impacting on nativ 2
Hawaiians and Hawaiians, and conducting advocacy efforts for nauve
Hawaiians and Hawaiians; :

(5) Applying for. receiving, and disbursing, grants and donations from ail
sources for native Hawaiian and Hawaiian programs and services; and

(6) Serving as a receptacle for reparations. [L 1979, ¢ 196, pt of §2: um L
1990, ¢ 304, §4)



§10-4 Office of Hawaiian affairs: established: general powers. There
shall be an office of Hawaiian affairs constituted as a body corporate which shail be a
separate entity independent of the executive branch. The office. under the direction

of the board of trustees. shail have the following general powers:
(1) To adopt. amend. and repeal bylaws governing the conduct of its business

)

and the performance of the powers and duties granted to or xmposcd upon

it by law:
To-acquire in any lawful manner any property. real. personal. or mixed.
tangible or intangible. or any interest therein: to hold. mamntain, use. and

operate the same: and to seil. lease. or otherwise dispose of the same at

- (3)

4

(3)
()]

t:)

C)

such time. in such manner and to the extent necessary or appropnate (o
carry out its purpose:

To determune the character of and the necessity for its obhgauons and
expenditures. and the manner in which they shail be incurred. allowed.
and paid. subject to provisions of law specificaily applicable to the office
of Hawatiian atfairs:

To enter into and perform such contracts. leases. cooperative agreements.
or.other transactions with any agency or instrumentality of the United
States. or with the State, or with any political subdivision thereof., or with
any person. firm. association. or corporation. as may be necessary in the
conduct of its business and on such terms as it may deem appropnate:
To execute. in accordance with its bylaws. all instruments necessary or
appropriate in the exercise of any of its powers:

To issue revenue bonds pursuant to this chapter in such principal amounts
as may be authorized from time to time by law to finance the cost of an
office project as authorized by law and to provide for the security thereof
as permitted by this chapter:

To lend or otherwise apply the proceeds of the bonds issued for an office
project either directly or through a trustee or a qualified person for use and
application in the acquisition, construction, installation, or modification
of an office project. or agree with the qualified person whereby any of
these activities shall be undertaken or supervised by that qualified person
or by a person designated by the qualified person;

With or without terminating a project agreement. to exercise any and all
rights provided by law for entry and re-entry upon or to take possession of
an office project at any time or from time to time upon breach or default
by a qualified person under a project agreement, including any action at
law or in equity for the purpose of effecting its rights of entry or re-entry
or obtaining possession of the project or for the payments of rentals, user
taxes. or charges. or any other sum due and payable by the qualified
person to the office pursuant to the project agreement: and

To take such actions as may be necessary or appropriate to carry out the
powers conferred upon it by law. (L 1979, ¢ 196, pt of §2: am L 1994. ¢

283. §3]

§10-5 Board of trustees; powers and duties. The board shall have the

_ power in accordance with law to:
(1) Manage, invest, and administer the proceeds from the sale or other

(2)

disposition of lands, natural resources. minerals, and income derived
from whatever sources for native Hawaiians and-Hawaiians, including all
moneys received by the office equivalent to that pro rata portion of the
revenue derived from the public land trust referred to in section 10-2;
Exercise control over real and.personal property set aside to the office by
the State of Hawaii, the United States of America, or any private sources.
and transferred to the office for native Hawaiians and Hawaiians: pro- -
vided that all of the properties acquired by the office shall be controlled
and managed for the purposes of this chapter. subject to any limitations of
the trust provisions established by article XII, sections 5 and 6, of the state

Constitution;



(3) Collect. receive. deposit, withdraw. and invest money and property on
behalf of the office:

(4) Formulate policy relating to the affairs of native Hawaiians and Hawai-

ians, provided that such policy shall not diminish or limit the benefits of

native Hawaiians under article XIL section 4, of the state Constitutiony

(5) Otherwise act as a trustee as provided by law:

(6) Delegate to the administrator. its officers and employees such powers and
duties as may be proper for the performance of the powers and dutes
vested in the board: ,

(7} Provide grants to public or private agencies for pilot projects. demonsra-
tions, or both, where those projects or demonstrauons fulfill cntena
established by the board:

(8) Make available technical and financial assistance and advisory services to
any agency or private organization for native Hawaiian and Hawasian
programs, and for other functions pertinent to the purposes of the office of
Hawaiian affairs. Financial assistance may be rendered through contrac-
tual arrangements as may be agreed upon by the board and any such
agency or organization: and

(9) Adopt and use 2 common seal by which all official acts shall be authen-
ticated. (L 1979, ¢ 196, pt of §2: am L 1990, ¢ 304, §5]

[§10-6] General duties of the board. (a2) The general duties of the board

shall be:

(1) To develop. implement, and continually update a comprehensive master
plan for native Hawaiians and Hawaiians which shall include. but not be
limited to. the following:

(A) Compilation of basic demographic data on native Hawaiians and
Hawaiians:

(B) Identification of the physical, sociological, psychological. and eco-
nomic needs of natve Hawaijans and Hawaiians;

(C) Estuablishment of immediate and long-range goals pursuant to pro-
grams and services for native Hawaiians and Hawaiians;

(D) Establishment of priorities for program implementation and of
alternarives for program implementarion: and ,

(E) Organization of adminisaative and program structure, including the
use of facilities and personnef:

(2) To assist in the development of state and county agency plans for nauve
Hawaiian and Hawaiian programs and services:

(3) To maintain an inveatory of federal, state, county, and private programs
and services for Hawaiians and native Hawaiians and act as a cleanng-
house and referral agency:

(4) To advise and inform federal. state, and counry officials about nauve
Hawaiian and Hawaiian programs. and coordinate federal, state. and
county activities relating to native Hawaiians and Hawaiians:

(5) To conduct. encourage, and maintain research rejating to natve Hawai-
ians and Hawaiians:

(6) To develop and review models for comprehensive native Hawaiian and

. Hawaiian programs: .

(7Y Té act as a clearinghouse for applications for federal or state assistance to
carry out native Hawaiian or Hawaiian programs or projects:

(8) To apply for. accept and administer any federal funds made available or
allonted under any federal act for native Hawaiians or Hawaiians: and

(9) To promote and assist the establishment of agencies to serve nauve
Hawaiians and Hawaiians. .

(b) The board shall have any powers which may be necessary for the full and

effective performance and discharge of the duties imposed by this chapter, and which

may be necessary to fully and completely effectuate the purposes of this chapter. (L

1979, ¢ 196, pt of §2]



(810-7] Board of trustees. The office of Hawaiian affairs shail be governed
by a board to be officially known as the board of trustees. office of Hawasian affairs.
Members of the board shall be elected in accordance with chapter (3D, with
reference to sections 11-15, 11-25, 12-5, 12-6. and vacancies shall be filled in

accordance with section 17-7. (L 1979, ¢ 196, pt of §2]

§10-8 Organization; quorum; meeting. The board, at its first meeting after
an election, shall elect from its own membership a chairperson and a vice-chaurper-
son who shall serve at the pleasure of the board. Their election shall be mmcdxaccly
certified by the board to the lieutenant governor.

A majority of all members to which the board is entitled shall consurute a
quorum to do business. The concurrence of a majority of all members to which the
board is entitled shall be necessary to make any action of the board valid; provided.
that due notice shall be given to all members.

Meetings shall be called and held at the call of the chmr or by a quorum, as
often as may be necessary for transaction of the board’s business. The board shall
meet at least once annually on each of the islands of Hawaii, Maui. Molokai. Lanai.

Kauai, and Oahu. [L 1979, ¢ 196, pt of §2; am L 1985, ¢ 158, §1]

§10-9 Salaries; benefit; expenses. Members of the board:
(1) Shall receive an annual salary which shall be paid:
(A) Exclusively from revenue under section 10-13.5; and
(B) In equal amounts, beginning with the first pay period for state
employees in November of the year the member of the board is
elected.
Effective July 1. 1993, and until the salary commission makes recommen-
dations for salary, the salary of the chairperson of the board shall be
$37.000 a year and the salary of other members of the board shall be
$32.000 a year. Any provision of law to the contrary notwithstanding, all
members of the board shall be included in any benefit program generally
applicable to officers and employees of the State except for benefit
programs relating to retirements;

(2) Shall be allowed transporation fares between islands and abroad:

(3) Shall be aliowed personal expenses at the rates specified by section 78-15,
while attending board méetings or while on official business as authorized
by the chairperson, when those board meetings or official business shall
require a member to leave the island upon which the member resides: and

(4) Shall be allowed a protocol allowance to cover expenses incurred in the
course of a member's duties and responsibilities. [L 1979, ¢ 196, pt of §2;
am L 1981, ¢ 148, §1; am L 1989, ¢ 290, §1; am L 1993, ¢ 358, §3]

$10-9.5S Salary commission: established. (a) There is established a salary
commission for the members of the board of trustees for the office of Hawaiian
affairs. The salary commission shall consist of seven members appointed by the
govermnor on or before August 31. 1999, and every four years thereafter. The
members of the salary commission shall be selected from nominations submitted by
native Hawaiian organizations as defined in section 673-2(c). The members shall
serve without compensation. but shall be entitled to reimbursement for necessary
expenses while in the discharge of their duties and responsibilities.

(b) Before the twentieth legislative day of the regular session of 2000 and
every four years thereafter, the salary commission shall study and make recommen-
dations for the salary of the members of the board of trustees for the office of
Hawaiian affairs. and then shall be dissolved. The recommended salary shall be
effective as of the date of the recommendations unless the legislature disapproves the
recommendation by adoption of a concurrent resolution prior to adjournment sine die
of the legislative session in which the recommendation is submitted. [L 1993, ¢ 358.

ptof §2; am L 1999. ¢ I91. §2]



(§10-10] Administrator; appointment, tenure. removal. The Loard by a
majonry vote. shall appoint an adrunistrator who shall serve without regard to the
provisions of chapters 76 and 77 for a term to be determined by the board. The board.
by a two-thirds vote of all members to which it is enutled. may remove the
administrator for cause at any time. (L 1979, ¢ 196. pt of §2]

§10.11 Salary of the administrator. The salary of the administrator shall
be established by the board: provided that such salary shail not exceed the salary of
depantment heads or executive officers established by law. The administrator shall be
included in any benefit program generally applicable to otficers and employees of the
State. (L 1979. ¢ 196. pt of §2; am L 1981, ¢ 130. §2!

§10-12 Assistant: staff. The administrator may employ and retan such
officers and employees as may be necessary to carry out the functions of the office.
Such officers and employees may be hired without regard to chapters 76 and 77, and
shall serve at the pleasure of the administrator. Officers and employees of the orfice
of Hawaiian affairs shall be included in any benefit program generally applicable to
officers and employees of the State. [L 1979, ¢ 196. ptof §2: am L 1990, ¢ 231. §1)

Cross References

Services of volunteers. see §90-1.

$10-13 Appropriations; accounts; reports. [Validity of 1990 amendment
ond retroactivity to June 16, 1980. L 1990. c 304. §§16. 18.] (a) Moneys appropn-
ated by the legislature for the office shall be payable by the director of finance. upon
vouchers approved by the board, or by any officer elected or appointed by the board
and authorized by the board to approve the vouchers on behalf of the board. All
moneys received by or on behalf of the board shall be depostted wich the director of
finance and kept separate from moneys in the state treasury; except that any moneys
teceived from the federal government or from private contnbutions shall be depos-
ited and accounted for in.accordance with conditions established by the agencies or
persons from whom the moneys are received: and except that with the concurrence of
the director of finance. moneys received from the federal government for research.
training, and other related purposes of a transitory nature. and moneys in trust or
revolving funds administered by the office, shall be deposited in depositories other
than the state treasury and shall be reported on to the state comptroller under section

40-81. and rules prescrnibed thereunder.
(b) Income denved from the sale of goods or services and all moneys

received by the office equivalent to that pro rata portion of the revenue denved from

the public land trust described in section [0-2, shall be credited to special or other
funds: provided that upon the recommendation of the office. the comptrolier shall

establish such other separate accounts or special funds for other designated revenues

as may be directed by the board or its authorized representauve. (L 1979. ¢ 196. pt of

§2; am L 1981, c37 $2: am L 1990. ¢ 304, §6]

[§10-13.3] Interim revenue. Notwuhsmndmg the definition of revenue
contained in this chapter and the provisions of section 10-13.5. and notwithstanding
any claimed invalidity of Act 304. Session Laws of Hawaii 1990, the income and
proceeds trom the pro rata portion of the public land trust under article XII. section 6
of the state constitution for expenditure by the office of Hawaiian atfairs for the
betterment of the conditions of native Hawaiians for each of fiscal year 1997-1998
and fiscal year. 1998-1999 shail be $15.100.000. (L 1997. ¢ 329. §2]

§10-13.5 Use of public land trust proceeds. [Validitv of 1990 amendment
and retroactivity to June 16, 1980. L 1990, ¢ 304, §§16. 18.] Twenty per cent of all
revenue derived from the public land trust shall be expended by the office for the
betterment of the conditions of native Hawauans (L4980, ¢ 273. §1: am L 1990. ¢

304, 37
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STANDING COMMITTEE REPORTS | 643

Hawaii's delegatio ongres Gvernor of the State of Hawaii. the members of the
State Legislature va Council of Maui County.

STANDING COMMITTEE REPORT NO. 59

Your Committee on Hawaiian Affairs was referred proposals numbered 405. 674 and
676 all relating to a public trust entity and the creation of new sections in Article XI. Your
Committee on Hawaiian Affairs begs leave to report as follows:

This report covers Article X1, entitled "Hawaiian Home Lands." Article XVI. entitled
"Schedule.” Article X, entitled "Conservation and Development of Resources.” and Article
XIV. entitled "General and Miscellaneous Provisions."”

All committee meetings were open to the publie, and representatives of organizations
and individual citizens interested in the above-mentioned proposals were invited to pre-
sent their views on the subjects covered by the proposals at public hearings.

The following citizens presented their views:

Richard Hoke: Sid Quintal:; Melvin Kalahiki; Mililani Trask; Keoni Agard; Georgiana K.
Padeken: Christobel Kealoha; Joyce Kaiona; Kar! A. Mowat; Glenn Davis; Walter Ritte:
Rachel Kamakana; Clara Ku; Dr. Emmett Aluli; Roge Kamakani: Charles K. Maxwell;
Christine Teruya: Katherine Deardon; Amelia C. Abreu; Tadao Suemori; Linda Moriarty:
David Sprout; Charles Forward; Rosemary K. Smith; Herbert Kauhi: Andrew Vento;
Nathen Kaleiwahea: Brenda L. Lee: Alika Cooper; Steve Kaneai Morse: Linda Dela Cruz:
Herman Paakonia; Renwrick Tassil; Moanikeala Akaka; Charles Warrington; Sonny
Kaniho. . . '

Article XI is amended by deleting the title and adding a new title to read:
" [HAWAIIAN HOME LANDS] HAWAIIAN AFFAIRS"

Your Committee changed the title of Article XI in order to reflect the new format of
this article which will now include areas beyond that of the Hawaiian home lands. Your
Committee has included several new sections to Article XI that will affect all native
Hawaiians. Previously Article XI applied only to those who could qualify for Hawaiian
home lands and who were historically defiried by the Hawaiian Homes Commission Act, 1920,
as amended. as lessees based on a requirement of not less than one-half part of the blood
of the races inhabiting the Hawaiian Islands previous to 1778. In looking to the future,
your Committee decided that it is of utmost importance to establish a trust entity that would
be for all individuals whose ancestors were natives of the area which consisted of the
Hawaiian [slands prior to 1778, the date that marks the arrival of Captain Cook to these
shores. In the sections that follow, your Committee refers to all descendants, regardless
of blood quantum. as being native Hawalians. Your Committee determined that the time
was ripe to establish a trust entity with an elected board of trustees that would control
and manage the assets and inheritance, and financial assistance belonging to all native
Hawaiians . and to formulate policy relating to their affairs. (See discussions of new Sec-
tions 3, 6 and 7 to Article XI.) Thus your Committee concluded that it should broaden the
name of this article to reflect the concepts in the sections that follow.

Article XI is amended by adding a new section to read:

"PUBLIC TRUST

"Section 4. -The lands granted to the State of Hawaii by Section §(b) of the Admission
Act and pursuant to Article XIV, Section 8 of the State Constitution. excluding therefroin
lands de?ﬁed as 'available lands' by Section 203 ot the Hawailan Homes Commission Act.
1920. as amended. shall be held by the State as a public trust for those native Hawaiians,
as defined in the Hawaiian Homes Commission Act, 4920. as amended or may be amended.

and the general public.”

This new section recites the trust corpus of Section 5(b) and names the two principal
beneficiaries established in Section 5(f) of the Admission Act-~those native Hawaiians as
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defined by the Hawaiiun Homes Commission Act, 1920, as amended, and the general public.
Your Committee decided to include the words "as may be amended" to follow "Hawaiian
Homes Commission Act. 1920, as amended,” in order to permit the Constitution in the
future to reflect the change, if any, in the qualification of blood quantum set forth in that
Act for native Hawaiians. Although your Committee was tempted to change this outmoded
rule from the 1920s, your Committee concluded that this responsibility should be assumed

by the Office of Hawaiian Affairs.

The Admission Act does not specify what percentage of the trust shall be allocated
to native Hawaiians of one-half blood. The committee members felt that the proportion,
should rightfully be based either on equal division or at least on a percentage of the five
purposes. The committee was unanimous in deciding that the pro rata share should not

be based on population census or a percentum thereof.

Your Committee reviewed the history behind the trust set forth inSection 5(b) of
the Admission Act in order to arrive at this recital.

As a result of the revolution on January 17, 1893, the crown lands, which belonged
to the Hawaiian people, were ceded by the Republic of Hawaii to the United States. These
lands were conveyed back to the State on Hawaii's admission to the Union pursuant to Sec-~
tion 5(b) of the Admission Act. Section 5(f) of the Admission Act created a trust of these
public lands separate and apart from the lands defined as "available lands,” by Section
203 of the HHCA, 1920, as amended. Your Committee found that the Section 5{f) -trust
created two types of beneficiaries and several trust purposes one of which is native

Hawaiians of one-half blood.
. Article XI is amended by adding a new section to read:

"OFFICE OF HAWAIIAN AFFAIRS;
ESTABLISHMENT OF BOARD OF TRUSTEES

"Section S. There is hereby established an Office of Hawaiian Affairs. The Office
of Hawaiian Affairs shall hold title to all the real and personal property now or hereafter’
set aside or conveved to it which shall be held in trust for native Hawanang. There shall
be a board of trustees for the Office of Hawaiian Afiairs elected by qualilied voters who
are native Hawaiians. in accordance with law. The board members shall be native
Hawailans. There shall be not less than 9§ members of the board of trustees; provided
that each of the following islands have at least one representative: Qahu, Kauai, Maui,
aolokai and Hawaii. The Board shall select a chairman irom its members."

Your Committee added this new Section 5 relating to the Office of Hawaiian Affairs
and the establishment of an elected board of trustees in order to provide a receptacle for
any funds, land or other resources earmarked for or belonging to native Hawaiians, and
to create a body that could formulate policy relating to all native Hawaiians and make de-
cisions on the allocation of those assets belonging to native Hawaiians. Moreover, in
looking to the future the office will be able to receive and administer any reparations
money, which will probably be awarded to all native Hawaiians regardless of blood quan-

tum. -

grour Committee is unanimously and strongly of the opinion that people to whom as-
gets belong should have control over them. After much deliberation and attention to testi-
mony from all parts of the State, your Committee concluded that a board of trustees chosen
‘from among those who are interested parties would be the best way to insure proper man-
agement and adherence to the needed fiduciary principles. In order to insure account-
ability, it was felt that the board should be composed of elected members. This amend-
ment provides for direct participation in the selection process of the board of trustees by

-2ll native Hawaiians. The committee determined that such participation will avoid the

" much-justified criticism which has been directed at the Haweiian homes commission for.,

among other things, its inability to respond adequately to the needs of native Hawaiians
of one-half blood. The election of the board will enhance representative governance and
decision-making accountability and, as a result, strengthen the fiduciary relationship be-
tween the board member. as trustee, and the native Hawaiian, as beneficiary. The cost
for electing the board of trustees would be nominal, provided it is held at the same tim

as the state general elections. '
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Fmally the committee agreed that the board should be elected by all the benefi-
ciaries. Certainly they would best protect their own rights. Such a practice is in line
with-the basic principles of a democratic society. Your Committee decided that at least
nifié‘members were necessary to allow for the proper representation. Your Committee
felt that it was important that there be some deference to island representation. Thus
the committee included the specific provision requiring at least one representative from
each of the following Islands: Oahu, Kauai, Maui, Molokai and Hawaii. The committee
felt that the legislature could arrive at a proper apportionment scheme for the remaining
seats, although the committee did feel that an at-large election might suffice.

In addition, your Committee has delegated to the legislature the responsibility of
implementing the election for the board. Your Committee did provide, in the transitory
provision that follows, for the election to be held simultaneously with the general election.
But the legislature is delegated the responsibilities of (1) determining the final apportion-
ment scheme, (2) arriving at a method whereby voters will demonstrate proof that they
are native Hawaiians, (3) developing procedures for registering qualified voters and (4)

administering the ballot.

The committee intends that the Office of Hawaiian Affairs will be independent from
the executive branch and all other branches of government although it will assume the
status of a state agency. The chairman may be an ex officio member of the governor's
cabinet. The status of the Office of Hawaiian Affairs is to be unique and special. The
establishment by the Constitution of the Office of Hawaiian Affairs, with power to govern
itself through a board of trustees (see Section 6, following) . results in the creation of a
separate entity independent of the executive branch of government. Moreover. the office
shall have the power to hold title to all the real and personal property now or hereafter
set aside or conveyed to it. The committee developed this office based on the model of

“the University of Hawaii. In:particular, the committee desired to use this model so that

the office could have maximum control over its budget, assets and personnel. The com-
mittee felt that it was important to arrange a method whereby the assets of Hawaiians
could be kept separate from the rest of the state treasury. The committee Jearned that
in the past there has been commingling of funds intended for native Hawaiians of one~
half blood with other moneysin the state treasury. The committee felt it imperative that

this practice stop.
Article XI is amended by adding a new section to read:
"POWERS OF BOARD OF TRUSTEES

"Section 6. The board shall exercise power in accordance with law, to manage and
administer the proceeds from the sale or other disposition of the lands, natural resources,
minerals .. and income derived Irom whatever sources for native Hawaiians, including ail
income and proceeds (rom that pro rata portion of the trust referred to in Section 4 for those
native Hawailans as defined in the Hawaiian Homes Commission Act. 1920. as amended or

- mav be amended: formulate goh’gz relating to aifairs of native Hawailans, and exercise
control over real and personal property set aside by state, lederal, or private sources
and transierred to said Board for Native Hawaiians. The board shall have the power to

its executive oflicer, the ad-

exercise control over the Office of Hawaiian Affairs through
ministrator of the Office of Hawaiian Alfairs., who shall be appointed by the board."

Your Committee decided to grant native Hawaiians the right to determine the prior-
ities which will effectuate the betterment of their condition and welfare by granting to the
board of trustees powers ta "formulate pohcy relating to affairs of native Hawaiians." Your
Committee created the board of trustees of the Office of Hawaiian Affairs in the Constitution
to insure that it would handle the assets and financial affairs of native Haweiians. It is
intended that these powers will include the power to contract, to accept gifts, grants and
other types of financial assistance and agree to the terms thereof, to hold or accept legal

title to any real or personal property and to qualify under federal statutes for advanta-
geous loans or grants, and such other powers as are inherent in an inqependent corporate

body and applicable to the nature and purposes of a trust entity for native peoples. These
powers also include the power to accept the trangfer of reparations moneys and land.

Your Committee included the provision that the board would select an administra-
tive officer to handle the management and operation of the office. The committee wanted
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to create a separate position for these activities so that such a person could be employed
on a full-time basis.

In making this decision, your Committee intends that the Office of Hawauan Affairs
would be able to accept title to the Hawaiian home lands in the event that said lands are
transferred to it for administrative or any other purposes.

The committee intends this section to be broad enough to include within its scope
the administration and management of the native Hawaiian land trust created by the
Hawaiian Homes Commission Act of 1920. The Hawaiian Homes Commission Act. which
provides for the administration of the Hawaiian home lands by the Hawaiian homes com-
mission., was adopted as state law in Article XI of the Hawaii State Constitution in 1959.
The Hawaiian home lands was created by the Act of 1920 whereby Congress set aside
200.000 acres of land in Hawaii for the rehabilitation and resettlement of native Hawaiians
of one~half blood, under the management of the Hawaiian homes commission. It was felt
at that time that only a return to the land could halt the sharp decline in numbers and the
unfavorable trends in economic¢ and social disorganization that were becoming apparent
among the Hawaiian people. Title to these Hawaiian home lands remained with the United
States prior to Statehood but was vested in the State of Hawaii upon the admission of .

Hawaii into the Union.

Pursuant to Section §, the board of trustees could assume the trust responsibilities
of the Hawaiian homes commission. Since Section 202 of the Hawaiian Homes Commission
Act provides for the establishment of the Hawaiian homes commission, it constitutes the
principal section which would have to be amended in order to eliminate the present prac-
tice of appointing commissioners and substituting therefor the elective model provided {or

in Section 5.

In accordance with Section 7(b) of Public Law 86-3, 86th Congress. Section 4 of
thc Admission Act became a part of Article XI, Hawaii State Constitution, at the election
held on June 27, 1959, allowing Section 202 and other provisions relating to administration
to be amended without congressional consent in the Hawaii State Constitution. The consoli-
dation of the two trusts under the control and management of a single board would facili-
tate the attainment of the objective of the trusts: to provide for the betterment of the condi-
tions of native Hawaiians. Such a merger would avoid duplication and waste of administra-

tive expenditures.

Furthermore, this section empowers the board to administer and manage the pro
rata share of assets derived from the public lands granted to those native Hawaiians as
defined in the Hawaiian Homes Commission Act, 1920. as amended or may be amended.

under Section 5(f) of the Admission Act.

Your Committee concluded that these Sections 5 and 6, taken together, are of utmost
importance for they provide for accountability, self-determination, methods for self-suf~ .
ficiency through assets and a land base, and the uniﬂc_ation of all native Hawaiian people.

Unlike the Act and the Section 5(f) trust, this trust is established for the benefit
of all native Hawaiians. including those defined as native Hawaiians under the Hawaiian
Homes Commission Act, 1920. as amended. and the restoration of their culture. The com-
mittee recognizes the right of native Hawaiians to.govern themselves and their assets by
their assumption of the trust responsibility imposed on the State to better their condition.

Article XI is amended by adding a new section to read:
"DEFINITION: NATIVE HAWAIIAN

"Section 7. Native Hawaiian means anv individual any of whose ancestors were na- .
tives of the area which consisted of the Hawaiian [slands prior to 1778.

.

"Native Hawaiians of one-half blood means any individual of not less than one-half
part of the blood of races inhabiting the Hawaiian Islands previous to 1778."

Your Committee decided to add this new section defining native Hawaiians in order
to ciarify any ambiguity that might exist. Since 1920, native Hawaiians have been de-
fined only in the Hawaiian Homes Commission Act, 1920, as amended, in Section 201(7).
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which statss: "The term 'native Hawaiian' means any descendant of not less than ong-halr
part of the blood of the races inhabiting the Hawaiian Islands previous to 1778." Native
Hawaiians of one-half blood will not be a subgroup under this definition. The committee
believes that the time has come to include all native Hawaiians, regardless of blood quan-
tum. for the number of descendants is increasing. This qualification has proved to be a
factor in dividing the Hawaiian community--mothers and fathers from their children. cous-
ins from cousins. friends from friends. Moreaver, the removal of a blood qualilication
will be in line with the current policy of the federal government to extend benefits for
Hawaiians to all Hawaiians regardless of blood quantum.

Your Committee believes that this division among people who are of the same blood
and may even be parent and child is not right or fair. The committee felt that the rule may
even put undue pressure on a person's choice of who to bear children with. Your Commit-
tee took notice of the history of the two generations intervening between 1920 and 1978,
which included two generations of further interracial offspring. Thus a rationale that may
have had legitimacy in 1920 has now become outmoded.

Article XVI is amended by adding a new section to read:

"EFFECTIVE DATE FOR OFFICE
OF HAWAIIAN AFFAIRS

"Section . The legislature shall provide for the implementation of the amendments
to Article X1 in Sections 5 and 6 on or before the tirst general election toliowing ratification

of the amendments to Article XI in Sections 5 and 6."

Your Committee added this new section to Article XV1 in order to provide for imple-
mentation of the clection of the board of trustees to the Office of Hawaiian Affairs. Your
Committee felt that the election could ba most economically held at the same time as a gen-
eral election. Moreover, to have implementation of the amendments to Article Xl on or be-~

fore the first general election following ratification would give the legislature adequate
time to develop the necessary procedures.

Section 5 of Article X relating to farm and home ownership is amended to read:

"That pro rata portion of the (The] public lands set aside for the general public in
Section 4 of Article XI, hercof. shall be used for the development of farm and home owner-
ship on as widespread a basis as possible. in accordance with procedures and limitations
prescribed by law.”

The committee has amended this section in order to conform it to the general intent
and purpose of new Sections 4 and 6 of Article XI which grant control over the trust created
for those native Hawaiians. as defined in the Hawaiian Homes Commission Act. 1920, as
amended or may be amended. in Section 5(b) of the Admission Act to the Office of Hawaiian
Affairs. Itis the remaining pro rata share of the public lands belonging to the general
public that should be managed under this section. The policy governing the portion which
was set aside for the betterment of native Hawaiians will be dealt with exclusively by the
Office of Hawaiian Affairs. Section 8 of Article XIV relating to compliance with trust is
amended to read: '

) "Section 8. Any trust provisions which the Congress shall impose, upon the admis-
sion of this State. in respect of the lands patented to the State by the United States or the

proceeds and income therefrom. shall be complied by appropriate legislation. Such legis-
lation shall not diminish or limit the benefits of native Hawaiians under Section q of Article X1."

The Committee decided to amend this section to once again conform another section
of the Constitution to the policies and powers set forth in Article XI, Section 4, relating
to the public trust. and Section 6. relating to the powers of the board of trustees of the
Office of Hawaiian Affairs. Therefore your Committee recommends: (1) that the above-
numbered proposals referred to your Committee be filed: and (2) that Committee Proposal
No. 13* pass first reading in the form shown. .

Signed by all members of the Committee except Delegates Alcon and Hagino.

*For the complete text of this proposal, see Committee Proposal No. 13’ page 212. End
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COMMITTEE OF THE WHOLE REPORT NO. 13

Your Committee of the Whole, to which was referred Stand. Com. Rep. No. 39 of
the Committee on Hawaiian Affairs and Com. P. No. 13, entitled "A Proposal Relating to
Hawaiian Affairs,” having held a meeting on September 2, 1978 and having fully debated
and considered the report and proposal. begs leave to report as follows:

The proposal covered a new title and four new sections to Article XI, which were
considered together with a new section to Article XVI and amendments to Section 5 of
Article X and Section 8 of Article XIV. Only one amendment was offered to Com. P. No.
13. The action taken is set forth as follows.

An amendment to the new Sections 4, 5. 6 and 7 of Article XI, reading as (ollows.
was offered:

"PUBLIC TRUST

"Section 4. The lands granted to the State of Hawaii by Section 5(b) of the Admission
Act and pursuant to Article XIV, Section 8 of the State Constitution. excluding therefrom
lands defined as ‘available lands' by Section 203 of the Hawaiian Homes Commission Act,
1920, as amended, shall be held by the State as a public trust for {those] native Hawaiians| .
as defined in the Hawaiian Homes Commission Act. 1920, as amended or may be amended. ]

and the general public.”

"OFFICE OF HAWAIIAN AFFAIRS;
ESTABLISHMENT OF BOARD OF TRUSTEES

“"Section 5. There is hereby established an Office of Hawaiian Affairs. The Office
of Hawaiian Affairs shall hold title to all the real and personal property now or hereafter
set aside or conveyed to it which shall be held in trust for native Hawaiians and Hawaiians.
There shall be a board of trustees for the Office of Hawaiian Affairs elected by qualilied
voters who are [native] Hawaiians, in accordance with law. The board members shall
be (native] Hawaiians. There shall be not less than 9 members of the board of trustees:
provided that each of the following Islands have one representative: Oahu, Kauai, Maui.
Molokai and Hawaii. The Board shau select a chairman from its members."

"POWERS OF BOARD OF TRUSTEES

"Section 6 The board shall exercise power in accordance with law, to manage and
administer the proceeds from the sale or other disposition of the lands, natural resources.
minerals, and income derived from whatever sources for native Hawaiians and Hawaiians.
including all income and proceeds from that pro rata portion of the trust referred to in
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Section 4 for [those] native Hawaiians [as defined in the Hawaiian Homes Commission Act,
1920. as amended or may be amended); formulate policy relating to affairs of native
Hawaiians and Hawaiians, and exercise control over real and personal property set aside
by state. federal. or private sources and transferred to said Board for {Native] native
Hawaiians and Hawaiians. The board shall have the power to exercise control over the
Office of Hawailan Allairs through its executive officer, the administrator of the Office of
Hawaiian Affairs, who shall be appointed by the board.”

"DEFINITION: HAWAIIAN; NATIVE HAWAILAN

"Section 7. The term (Native] "Hawaiian" means any [individual any of whose
ancestors were natives of the area which consisted of the Hawaiian Islands prior to 1778. ]
descendant of the races inhabiting the Hawaiian Islands, previous to 1778,

"{Native Hawaiians of one-half blood] The term "native Hawaiian" means any {in-
dividual} descendant of not less than one-~hall part of the blood ot races inhabiting the
Hawaiian Islands previous to 1778(.] as defined by the Hawaiian Homes Commission Act.
1920. as amended or may be amended.

Recommendation: Your Committee recommends adoption of this amendment. There
was no objection to this amendment.

This amendment is considered housekeeping in nature. It clarifies the definitions
in the amended Section 7 of Article XI. The amendment will assist the delegates and all
readers in readily understanding this section. The term "Hawaiian" includes all Hawaiians.
The group of Hawaiians traditionally referred to as "native Hawaiians"” continues to follow
the definition of the Hawaiian Homes Commission Act, 1920, as amended. It is important
to qualify that definition by including the phrase "or may be amended" so as to allow the
Constitution to reflect any changes that could possibly occur in this Act.

The new Sections 4. 5 and 6 to Article XI have been conformed to this improved
definitional section. There has been no change in content.

No other amendments were offered to Com. P. No. 13. However, your Committee
did consider the merits of this proposal.

Members were impressed by the concept of the Office of Haweaiian Affairs which
establishes a public trust entity for the benefit of the people of Hawaiian ancestry. Mem-
bers foresaw that it will provide Hawaiians the right to determine the priorities which
will effectuate the betterment of their condition and welfare:and promote the protection
and preservation of the Hawaiian race, and that it will unite Hawaiians as a people.

The present Hawaiian population is a young one. Approximately 50 percent of the
total Hawaiian population is under the age of 70. 'The Hawaiian people today should be
given the opportunity to provide for the betterment of the condition and well-being of
these young Hawaiians and to address the contemporary problems that Hawaiians face--
crime. inadequate housing conditions, welfare rolls and education. This proposal gives
Hawaiians, a great and proud people, the opportunity and the means to do so. Your Com-
mittee feels that it is time the Hawaiians have more impact on their future.

Your Committee found that the Office of Hawaiian Affairs is appropriately modelled
after that of the University of Hawaii so as to give it maximum independence. The most
important aspect of this model is the power to govern itself. The public trust entity pro-
vides a democratic process for the beneficiaries in order to ingure accountability and op-~
portunity for scrutiny of the trustees by the beneficiaries. [tis an umbrella organization
that is designed to embrace native Hawaiians and Hawaiians, the management of their assets
and resources, the receipt of any future benefits, and possibly the administration of the
department of Hawaiian home lands.

Your Committee of the Whole agreed with the reasoning of the Committee on Hawaiian
Affairs regarding the election of the board of trustees., Your Committee felt that the legis-
lature could best handle the further details necessary for the apportionment scheme. Proof
of ancestry could also be-determined by the legislature, although members did suggest
several methods: birth certificates. genealogies, sworn statements and testimony of others.
Your Committee concluded the elections would be constitutional, for the beneficiaries should
rightfully have control and influence over their assets and future.
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) Moreover, it appears that the Committee on Hawaiian Affairs closely examined this
issue. If one looks to the precedent of other native peoples, one finds that they have
traditionally enjoyed self-determination and self-government. They have power to make
their own substantive rules in internal matters. Although no longer possessed of the (ull
attributes of sovereignty, they remain a separate people with the power of regulation over
their internal and social problems. The establishment of the Office of Hawaiian Affairs

is intended to grant similar rights to Hawaiians. The qualification for office and for ex-
ercising the franchise does not constitute discrimination. Rather it is a criterion reason-
ably designed to further the cause of Hawaiian salf~government and to make the Office of
Hawaiian Affairs more responsive to the needs of its constituents. It is directed to par-
ticipation by the governed in the governing agency. This qualification does not cover any
other government agency or activity. In conclusion, these provisions are constitutional
due to the unique legal status of Hawaiians. (See Santa Clara Pueblo. et al. v. Julia
Martinez, et al.. 46 L.W. 4412 (5/16/78); Morton v. Mancan,. i417U.S. 335 (1974).)

Your Committee of the Whole recommends the adoption of Com. Whole Rep. No. 13
and consideration of the passage of Com. P. No. 13, RD. |, on second reading.

QMMITTEE OF THE WHOLE REPORT/NO. 14

Your Committee of the Whole, to which was referred Com. P. No. 14 from the Com-
mittee on Taxation and Finance. having held its meetings gn September 6 and 7, 1978, and

having fully debated and congi aave to report as follows:

The proposal covered Akticle V1 of the State Constitution. The action taken is set

forth as follows.

A. ‘The State Debt Limit.

There were two amendments i h purported to strengthen the state debt
limit provisions included in Com. R. No. 14. Thd first measure would have limited the
total sum of duthorized general obligation bonds Ao no more than 140 percent of the total

amount of outstanding general obligition bonds Ancludable within the debt ceiling. It was
argued that such a measure was necdssary to prevent the continued accumulation of appro-
priated but unissued bonds. However, your fommittee agreed that a ceiling on authorized

d act as an indirect but effective deterrent
bf bonds. Finally, your Committee recognized
e emphasis on state debt is being shifted from
total amount of bonds issued. Consequently,
lace a specific constitutional limitation on the

house of the legislature is entitled. /roponents of the proposal claimed that incurring debt
is an extraordinary matter which siiould require an extraordinary majority for approvai.
However, your Committee beliaved that less\debt would be incurred if a simple majority
were required for passage of gengral obligation bonds. Further, your Committee agreed
that the requirement of a majority vote would\adequately safeguard the State's financial

interests.

B. Exclusions from the Delt Limit of the Stdte and the Political Subdivisions.

An amendment to the ew Section 3(h) of\Article VI, reading as follows, was offered:

"(h) Bonds constitfiting instruments of indebtedness under which the State or any
political subdivision incyfs a contingent liability\as a guarantor, but only to the extent
the principal amount of guch bonds does not exceed six percent of the principal amount

of all outstanding genepal obligaton bonds not otherwise exciuded under this section:

provided that the State/or political subdivision shall establish and maintain a reserve in
an amount in reasonalile proportion to the outstanding loans guaranteed by the State or

political subdivision/as provided by law." .
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foregoing document required for filing were duly transmitted via the United States mail
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to the Clerk of the United States Court of Appeals for the Ninth Circuit on 5 July 2002 at

the fbllowing address:

Office of the Clerk

U.S. Court of Appeals

Post Office Box 193939

San Francisco, CA 94110 3939

DATED: Honolulu, Hawaii, SGUAU &7’(5 el
bl WP~

D. HICKS
BRIAN K. YOMONO

Attorneys for Plaintiff-Appellant
JOHN CARROLL
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