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n. THE DISCRETIONARY STANDARD: GUARANTEEING INEQUALITY. 

The Supreme Court has struck down various "English Only" rules as 
unfair and discriminatory, but has yet to address the question in our criminal 
justice system, or to recognize that our criminal courts are free to follow 
"English Only" rules at the discretion of the judge.27 Rule 28(b), Interpret
ers, Federal Rules of Criminal Procedure, provides that: ''The court may 
appoint an interpreter of its own selection and may fix the reasonable 
compensation of such interpreter. Such compensation shall be paid out of 
funds provided by law or by the government, as the court may direct.,,28 
When a defendant's inability to interact in court and with counsel is the 
result of being Deaf or hearing-impaired, 29 courts willingly provide 
interpretation. When the accused is completely unable to communicate in 
English;3o defined as "so unfamiliar with the English language that he 
cannot communicate his statements or testimony, or cannot understand the 
testimony or statements of others involved in the proceedings,,,3l interpreta
tion is generally granted. When the defendant's ability to communicate is 

27. Few cases have addressed lhe standard directly. See e.g., Carrion, 488 F.2d at 14 
(contention lhat lhe appellant was deprived of a right to a court-appointed interpreter deserves more 
attention, in light of scarce judicial aulhority on lhe matter, and lhe possible confusion which might 
attend lhe subject in lhe future.) Those courts which have considered lhe right to court-appointed 
interpretation typically treat lhe matter as governed by a "sound discretion" standard. See, e.g., Carrion, 
488 F.2d at 14 (considerations of judicial economy would dictate that lhe trial court be granted wide 
discretion) citing United States. v. Sosa, 379 F.2d 525, (III. App.) cert. denied 389 U.S. 845 (1967). 

28. Fed. R. Crim. P. 28(b) Interpreters was approved by lhe Supreme Court and reported to 
Congress Feb. 28, 1966,383 U.S. 1088-89, and took effect July I, 1966, two weeks after the start of 
the Desist tria\. The parties had stipulated that appointment of an interpreter at that point in the 
proceedings would not have cured any error based on an earlier failure to appoint an interpreter for 
Nebbia. Desist, 384 F.2d at 902. 

29. See generally, Annat. lneffoclive assistance of counsel: use or nonuse of interpreter at 
prosecution of hearing-impaired defendant. 86 ALR 4th 698 (19-); and Annot, Criminal trial of deaf, 
mute, or blind person. 80 A.L.R 2d 1084. Communicating with a non-English speaker is similar to 
communicating with a Deaf client See. e.g., John V. McCoy, Communicating with Your Deaf Client, 
65 Wis. L. Rev. 16 (Nov. 1992), detailing procedures for using an interpreter, including issues of 
qualification and interpreter confidentiality. Hearing impairment is a protected disability under lhe 
Amcncans Wilh Disabilities Act, which gives added impetus to lhe courts in finding interpreters for lhe 
hearing-impaired defendant 

30. People v. Sepulveda, 102 Mich. App. 777, 778, 302 N.W.2d 256,257 (1980). 
31. See, e.g., United States ex re1.Negr6n v. New York, 434 F.2d 386,389 (2d Cir.1970); 

United States v. Martinez, 616 F.2d 185, 188 (5lh Cir.1980) (per curiam), cert. denied, 450 U.S. 994 
(1981); Carrion, 488 F.2d at 14 (per curiam), But see United States v. Lim, 794 F.2d 469,470 (9th Cir. 
1985) (collecting circuit court cases invoking lhe right to confrontation as lhe constitutional basis for 
finding a right to assistance of a court-appointed interpreter iflhe accused's English is sufficiently limited 
as to interfere wilh his comprehension oflhe proceedings, including witness testimony.) 
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affected by what has been tenned a "crippling language handicap,"32 
which is less than a complete inability to speak English, courts have often 
refused to recognize the need, much less the right to the assistance of a 
qualified, court-appointed interpreter.33 This leads to such surreal exchang
es as this one: 

Question to 
defendant 
by defense 
counsel 

Answer by 
defendant: 

The Court: 

"Well, the question I'm asking you and you-you 
answered defendant partly right and partly-I don't 
think you-either you misunderstood me or 
something .... 

"I wish I can have a interpreter, but I don't have a 
interpreter. . .. 

''You just listen very carefully 
to the man's questions. I think 
you can get along all right, to 
either of the lawyers, they'll 
put their questions to you pret
ty clearly, I think.,,34 

At least one circuit has even held that in preliminary legal proceedings 
contesting the court's jurisdiction over him, an accused has.no need to 
understand and be understood, and therefore no need for an interpreter.3S 

In applying the discretio'nary standard, courts have looked at such 
factors as whether the witness physically confronted the accused, whether 
the accused was able to hear and comprehend the testimony so as to permit 
the accused to participate in the defense, whether he could effectively assist 
with meaningful cross-examination, and whether the accused had at least a 
basic understanding of the entire proceeding.36 

32. Negron. 434 F.2d at 390. 
33. This is quite apart from the problem of ascertaining whether an interpreter is competent. A 

full analysis of issues of interpreter certification and qualification, the effect of interpretation on jurors' 
per.;:eptions of defendants and related issues is beyond the scope of this essay. 

34. Diaz v. State, 491 S.W.2d 166,167 (Tex. Crim. App. 1973). The Texas CourtofCtiminal 
Appeals found that the defendant had not requested an interpreter. 

35. United States v. Paroutian, 299 F.2d 486 (2d Cir. 1967). 
36. [d. 
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"They deafened my ears with their gabble. " 
Josef. K.37 

257 

A. Unfettered Discretion causes unconscionably inconsistent levels of 
due process. 

In addition to rulings such as in Hernandez, which excluded a qualified 
interpreter's exculpatory interpretation butpennitted an unqualified, adverse 
witness to put incriminating words in the defendant's mouth, the discretion
ary standard also leaves trial judges free to appoint an interpreter over 
defendant's objections. For example, in United States v. Frank,38 the 
Second Circuit found no abuse of discretion where the trial judge allowed 
a government witness to use an interpreter during cross-examination despite 
the fact that she had a substantial command of the English language, had 
testified in English during her direct examination, and resorted to an 
interpreter only ''when a cross- examiner seemed to approach at least a 
minor success. ,,39 

1. The Discretionary Standard Burdens the Attorney-Client Relation
ship. 

In People v. Sepulveda, 40 the court asked defendant's attorney to 
interpret for him, and without objection, the attorney replied, "Yes, as his 
attorney I will state for the record that I am bilingual. I speak Spanish 
fluently and have explained to him the various aspects of the case:n 

With his attorney simultaneously attempting to defend him and interpret 
for him, the defendant was convicted, but the conviction was overturned and 
the matter remanded by the Michigan Supreme Court based on the trial 
court's acceptance of defense counsel's ''waiver'' on his client's behalf, 
because the record demonstrated that Sepulveda was completely unable to 

37. Kafka, THE TRIAL, supra, note 1, at Ch.U, First Interrogation, p. 51. 
38. 494 F.2d 145. 157-58 (2d Cir.). cert. denied. 419 U.S. 828 (1974). 
39. Id. at 157. 
40. 412 Mich. at 890, 313 N.W.2d at 284. 
41. Id. ' 
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speak English.42 Another unfortunate defendant's trial counsel actually filed 
an affidavit in support of the prosecution on appeal, saying, 

Based on my experience as a criminal trial attorney, and on my ability to 
speak and understand some Spanish as a result of having had two years of 
Spanish in high school, I did not feel there were any accuracy or other 
problems with respect to the interpretation of Mrs. Varela's testimony at 
trial. Had I felt there was a problem with the translation, I would have 
brought the matter to the attention of the court. It is my belief that the 
interpretation of Mrs. Varela's testimony had no effect on the case.43 

In applying the discretionary standard, courts look at such factors as 
the accused's knowledge of English generally; witnesses' ability to 
communicate with the accused or others, the accused's ability to communi
cate with defense counsel, and even the trial judge's familiarity with 
accused's language. Some courts apparently assume that if a defendant has 
bilingual counsel, an interpreter is unnecessary. At least one jurisdiction has 
recognized the fallacy in this reasoning: bilingual counsel may well be able 
to communicate with the client, but the attorney's ability to converse in the 
defendant's language does nothing to satisfy the defendant's right to 
confront witnesses,44 or for that matter, to testify in his own behalf. 

2. The Discretionary Standard Does Not Require The Court To Advise 
the Defendant of the Availability of Interpretation or to Ascertain Defen
dant's Ability to Afford an Interpreter. 

In the familiar Miranda warnings, a suspect is told "If you cannot 
afford an attorney, one will be appointed for you." The First Circuit has 
recommended similar warnings about the right to court-appointed interpreta
tion, saying "[p]recisely because the trial court is entrusted with discretion, 
it should make unmistakably clear to a defendant who may have a language 
difficulty that he has a right to a court-appointed interpreter if the court 
determines that one is needed.'>4S Under the discretionary standard for court 
interpretation, however, no such advisory is required, and the court is free 

42. ld. 
43. People v. Aranda. 186 Cal. App.3d 230,237-38,230 Cal. Rptr. 498, 502 (1986). 
44. See. e.g., Baltierra v. State, 586 S.W.2d 553,559 n.11 (Tex. Crim. App. 1979) (appointment 

of bilingual counsel fails to satisfy the right of confrontation). 
45. Carrion, 488 F.2d at IS. 



1999] THE NON-ENGLISH-SPEAKING DEFENDANT 259 

to assume that the defendant can afford to pay for an interpreter without the 
need to inquire into ability to pay. In United States v. Martinez,46 for 
example, defendant Martinez had employed an interpreter at his own 
expense, but co-defendant Guardiola, who spoke and understood very little 
English, did not have an interpreter. The trial judge provided Guardiola with 
an official interpreter at arraignment, but dismissed the interpreter after 
Guardiola testified, with no objection by Guardiola's retained counsel. Even 
the prosecutor, apparently concerned about reversal on appeal, asked the 
court to provide an interpreter. The judge refused, on the grounds that since 
Guardiola could afford employed counsel, he was not indigent and could 
therefor employ his own interpreter if he wanted one.47 

Guardiola's counsel, who spoke fluent Spanish, not only failed to 
object, but assured the court that he was "absolutely" able to act as an 
interpreter for his client. Guardiola was convicted, and ironically, an official 
court interpreter was used in the sentencing phase of the trial. 48 The 
Martinez court, applying the discretionary standard, balanced the defendant's 
constitutional rights to confrontation and due process against the public's 
interest in ''the economical administration of criminallaw,'>49 and-looking 
at the process from the top downsO-the court found efficiency to be more 
important than the def~ndant's need to understand and be able to participate 
in the proceedings against him. Because that balancing is committed to the 
sound discretion of the trial judge, the Fifth Circuit found no error.S1 

46. United States v. Martinez, 616 F.2d 185 (5th Cir. 1980). 
47. [d. at 187. 
48. [d. at 187-88. 
49. Martinez. 616 F.2d at 188, ciJing the reasoning in Ferrell v. Estelle, 568 F.2d 1128 (5th Cir. 

1978) opinion withdrawn, 573 F.2d 867 (5th Cir. 1978). 
so. The issue of perspectives from "above" and "below" and from the perspective of the 

"outsider" in modem jurisprudence has been eXlensively analyzed by noted scholars. See, e.g., Milner 
S. 8all,Jurisprudence/romBe1ow: First Notes, 61 TENN. L REv. 747 (Spring 1994) (We have for once 
learnt to see the great events of world history from below, from the perspective of the outcast, the 
suspects, the maltreated, the powerless, the oppressed, the reviled-in short, from the perspective-of those 
who suffer.); Richard DelGado, The Imperial Scholar Revisited: How to Marginalize Outsider Writing. 
Ten Years Later, 140 U. PA. L.REv. 1349 (Spring 1992); Marl J. Matsuda, Marl J. Matsuda, Public 
Response to Racist Speech: Considering the Yictim's Story, 87 MICH. L. REv. 2320, 2323 (1989) 
(analyzing"outsiderjurisprudence''); Richard Delgado, Storyte1lingjOrOppositionists and Others: A Plea 
for Narrative. 87 MICH. L REv. 2411 (1989) (analyzing such "outgroup literature" as Critical Race 
Theory); Mari J. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HARv. 
C.R.-C.L. L. REv. 323, 324 (1987). A full exploration of the concepts of top, bottom, and outsider 
perspectives is beyond the scope of this Essay, but I have borrowed these terms for purposes of this 
Essay. 

S!. Martinez, 616 F.2d at 188, citing the reasoning in Ferrell v. Estelle, 568 Fold 1128 (5th Cir. 
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[T]hey may be sitting in the balance without knowing it, being weighed 
together with their sins. 

JosejK.52 

3. The Discretionary Standard Allows Efficiency to Outweigh 
Fundamental Rights. 

Under 28 U.S.C. § 1827(d)(1), a judge must order the use of an 
interpreter if the judge detennines on [his or her] own motion or on the 
motion of a party that such party (including a' defendant in a criminal case), 
or a witness who may present testimony ... speaks only or primarily a 
language other than the English language ... so as to inhibit such party's 
comprehension of the proceedings or communication with counselor the 
presiding judicial officer or so as to inhibit such witness' comprehension of 
questions and the presentation of such testimony. 53 In United States v. 
Bennett,54 some of the limitations of a purely statutory right became clear. 
Three defendants in this case: Cervantes, Castellano and Feijo-Garcia, spoke 
only Spanish. Feijo-Garcia's court-appointed attorney spoke fluent Spanish, 
but Cervantes' and Castellano's court-appointed attorneys did not. The 
court appointed one interpreter for all three' non-English-speaking defen
dants. 

The interpreter sat near the witness stand and simultaneously interpreted 
the testimony by speaking into a microphone that fed into headsets worn by 
the three Latino defendants.55 Cervantes and Castellano requested individu
al interpreters, (which would have pennitted them to discuss the testimony 
with their English-only attorneys). The court denied their request, with the 
result that the Bennetts, who were native English speakers, and Feijo
Garcia, who had bilingual counsel, were able to communicate constantly 
with their respective attorneys during the joint proceedings. Cervantes and 
Castellano, being unable to speak English, and unable to afford to pay an 
interpreter themselves, could not. 

Appealing their convictions, Cervantes and Castellano challenged the 
trial court's denial of an interpreter, which prevented them from communi-

1978) opinion withdrawn, 573 F.2d 867 (5th Cir. 1978). 
52. Kafka, nm TRIAL, supra, note I, at Ch. VIII, The Commercial Traveller. at p. 212. 
53. The Court Interpreters' Act, 28 U.S.C. § 1827(dXl). 
54. 848 F.2d 1154 (11th Cir. 1988). 
55. Bennett, 848 F.2d at 1139·,m. 
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eating with counsel during the course of the tria1.S6 The Eleventh Circuit 
disagreed, concluding that ''the district court's appointment of a single 
interpreter satisfied the requirements of the Court Interpreters Act [, which] 
... authorizes the use of a single interpreter in multidefendant cases.57 

Because there is no provision in the Act for a separate interpreter to allow 
communication between non-English fluent defendants and their English
only attorneys, the Eleventh Circuit rejected their argument, saying, 

In essence, the appellants' interpretation of the Court Interpreters Act 
would require the appointment of two interpreters for each non-English 
speaking defendant--one to translate the proceedings, and one to translate 
any communication between the defendant and his attorney. Nothing in 
the Act imposes such a requirement. The method of translation the district 
court employed enabled Cervantes and Castellano to both understand the 
proceedings and communicate with their attorneys. Accordingly, the 
requirements of the Court Interpreters Act were satisfied. 58 

Of course, it is not true that the trial court would have had to appoint 
five interpreters for the three non-anglophone defendantsS9 One per 
defendant would have been at least minimally sufficient, so long as the 
interpreter was seated at counsel table and could interpret both the 
proceedings and any conferences with counsel. The Eleventh Circuit Court 
of Appeals also rejected the Sixth Amendment claim, based on ineffective 
assistance of counsel, despite the fact that two of the defendants could only 
communicate with their attorneys during the "several" recesses in the 
proceedings. The Eleventh Circuit said, without analysis or meaningful use 
of precedent, ''Here, the court's use of the interpreter represented a proper 
balancing of appellants' constitutional rights to confrontation .and due 
process against the public's interest in the economical administration of 
criminal law,060 Once again, the Bill of Rights was balanced against 
efficiency and expediency, and once again expediency prevailed. 

56. Bennetl. 848 F.2d at 1139-40. Appellants argued that denial ofan interpreter to allow them 
to communicate with counsel during the trial violated both the Court Interpreters Act, 28 U.S.C. §§ 
1827-28. and U.s. Const. Amend. VI. 

57. Bennett. 848 F.2d at 1140. 
58. [d. 
59. I.e., one for Feijo-Garcia. and two each for Castellano and Cervantes. 
60. United States v. Bennett, 848 F.2d 1134. 1140-41 (11th Cir. 1988)(citations omitted)(6th 

amendment not violated where two non-English speaking defendants were able to communicate with their 
English-only attorneys during breaks in the proceeding). 
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B. The Failure of A Purely Statutory Remedy. 

The finding of a constitutional violation in the denial of an interpreter 
in Negron6

/ led to the expansion Of2 the right to an interpreter in the fed
eral courts through enactment of the 1978 Court Interpreters Act in 1978,63 
which requires federal courts to appoint interpreters in certain cases when 

the presiding judicial officer determines on such officer's own motion or 
on the motion of a party that such party (including a defendant in a 
criminal case), or a witness who maypresenttestimony in such action-(l) 
speaks only or primarily a language other than the English language; or 
(2) suffers from a hearing impairment (whether or not suffering also from 
a speech impairment) so as to inhibit such party's comprehension of the 
proceedings or communication with counselor the presiding judicial 
officer, or so as to inhibit such witness' comprehension of questions and 
the presentation of such testimony.64 

Section 1828(a) directs the Administrative Office of the United States 
Courts to establish a program to "provide a capacity for simultaneous 
interpretation services in multidefendant criminal actions." However, without 
recognition of interpretation as a fundamental right this rule is unlikely to 
be implemented in a meaningful way. 

It is the committee's intent that all interpretations are to be made in the 
consecutive mode except in those limited situations where the court 
determines, and all the parties agree, that the simultaneous or summary 
mode will aid in the. efficient administration of justice. The use of 
simultaneous interpretation is authorized to deal with two situations: first, 
in cases where the services of a manual (sign language) interpreter are to 
be utilized and, second, in multidefendant criminal. . • actions. . .Section 
1828 of the bill authorizes the establishment of special interpretation 

61. Negron, discussed infra, nn. 75·82 and accompanying text. 
62. The Second Circuit noted the "surprisingly sparse discussion in the case law of the right to 

a translator or interpreter at criminal trials" at the time of Negron decision. Negron. 434 F.2d at 389. It 
also found the federal right to a state·provided translator to be far from settled at the time of its holding. 
Negron. 434 F.2d at 390. The decision was cited as the impetus for Congressional action. H.R. REP. NO. 
95·1687, 95th Cong., 2d Sess. 4, reprinted in 1978 u.S.C.C.A.N. 4652·53. 

63. 28 U.S.C. § 1827 (1988). 
64. 28 U.S.C. § 1827(d). Upon making such a determination the court must ''utilize the services 

of the most available certified interpreter, or ... the services of an otherwise competent interpreter." ld. 
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services which shall be capable of providing simultaneous interpretation 
services in multidefendant criminal. . . actions.65 

263 

So long as the availability of effective interpretation remains subject to 
the discretionary standard, however, the Court Reporter's Act cannot 
guarantee effective assistance of an interpreter. Though it requires judges to 
appoint competent interpreters in criminal or civil actions initiated by the 
government in a United States district COurt,66 the Act fails to provide a 
meaningful safeguard for fundamental trial rights. Any accused whose 
principal language is not English, and whose comprehension of the 
proceedings or ability to communicate with counsel is thereby impaired67 

has a statutory right to a court-appointed interpreter, but the Eleventh 
Circuit's interpretation renders this provision questionable, at best. 

"You may object that it is not a trial at all; you are quite right, for it is 
only a trial if I recognize it as such . ..• I do not say that your procedure 
is contemptible, but I should like to present that epithet to you for your 
private consideration. " . 

JosefK.68 

ill. EFFECfIVE AsSISTANCE OF AN INTERPRETER - THOUGHTS ON 
CONSTITUTIONAL EQUALITY. 

The right to effective interpretation should be recognized as a necessary 
element of due process, as an essential component of the right to appointed 
trial counsel/9 appellate counsel,70 transcripts on appeaJ11 and in at least 
some cases, expert witnesses,72 but the Supreme Court has yet to do so. 

65. H.R.Rep. No. 1687, 95th Cong., 2d Sess. 7-8, reprinted in 1978 U.S.C.C.A.N. 4652, 
4658-59 (emphasis added). 

66. 28 U.S.C. § 1827(d} (l988). The Court Interpreter Amendments Act of 1988 extended the 
right to an interpreter to pre-trial and grand jUI)' proceedings. Court Interpreter Amendments Act of 1988, 
Pub.L. No. 100-702, looth Cong., 2d Sess., 102 Stal4654, 28 U.S.C. s 1827 (nt I) (1988); H. R. REP. 
NO. 100-889, 100th Cong., 2d Sess., reprinted in 1989 U.S.C.C.A.N 6018. 

67. 28 U.S.C. § 1827(dXl}. 
68. Kafka, The Trial, supra, note I, at Chapter II, First Interrogation, at 49. 
69. Gideon v. Wainwright, 372 U.S. 335 (1963). 
70. Douglas v. California, 372 U.S. 353 (1963) (right to counsel on appeal of right based on 

Sixth Amendment). 
71. Griffin v. Illinois, 351 U.S. 12 (1956) (Sixth Amendment right to trial transcript necessary 

to prepare an appeal). 
72. See People v. Watson, 372 U.S. 353, 357 (1963). At the time of Watson's trial, llIinois law 

allowed up to $250.00 for defense services, but the statute did not apply to Watson, who was charged 
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The time has come when we need to recognize explicitly that without the 
assistance of an interpreter there can be no effective assistance of counsel 
and no right to confront witnesses, to be ''present'' at one's own trial, or to 
assist in one's own defense. 

A. Basic Due Process. 

As the Arizona Supreme Court has noted, 

A defendant's inability to spontaneously understand testimony being given 
would undoubtedly limit his attorney's effectiveness, especially on cross
examination. It would be as though a defendant were forced to observe the 
proceedings from a soundproof booth or seated out of hearing at the rear 
of the courtroom, being able to observe but not comprehend the criminal 
processes whereby the state had put his freedom in jeopardy. Such a trial 
comes close to being an invective against an insensible object, possibly 
infringing upon the accused's basic 'right to be present in the courtroom 
at every stage of his trial. >73 

In addition to the profound unfairness of treating a human being as an 
"insensible object," the denial of effective interpretation has a significant 
detrimental impact on all of the accused's fundamental trial rights, and it 
should therefore be recognized as an inalienable component of due process, 
not subject to the trial judge's discretion.74 [I]n 1970, in Negron, the 
Second Circuit Court of Appeals determined that the sixth amendment's 
confrontation clause, made applicable to the states -through the fourteenth 
amendment's due process clause, requires that non-English speaking 
defendants be informed of their right to simultaneous interpretation of pro-

with a non-capital crime. 36 III. 2d at 233-34, 221 N.E.2d at 648-49. (right will depend on the facts of 
each case) Id. at 234,221 N.E.2d at 648. 

73. State v. Rios, 112 Ariz. 143, 144, 539 P.2d 900, 901 (1975) en banc, quoting, inter alia 
Negron, 434 F.2d at 389. The Negron court referred to the issue of a client's incompetence to stand trial 
as analogous to the attomey-client language barrier. Negron, at 389, citing Note, Incompetency to Stand 
Trial, 81 HARV. L. REv. 454, 458 (1969) (trial "loses its character as a reasoned interaction .•• and 
becomes an invective against an insensible object" 

74. The Sixth Amendment to the United States Constitution guarantees that 
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial. •• 
and to be informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defence. 

U.S. CONST. amend. VI. 
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ceedings at the government's expense.7S Negron was an indigent Puerto 
Rican accused and tried for murder.76 He spoke no English, and his 
appointed counsel spoke no Spanish.77 The trial judge appointed an 
interpreter to translate the defendant's testimony into English. Negron and 
his attorney were allowed to meet with an interpreter who summarized the 
testimony of witnesses who had testified since the previous recess and 
translated trial court instructions regarding peremptory challenges and who 
also translated into the testimony of two Spanish-speaking witnesses into 
English. She did not translate the testimony of fourteen English-speaking 
witnesses into Spanish, and no interpreter was available to translate 
discussions between defense counsel and the defendant.78 Negron's access 
to interpretation of witness testimony was a total of approximately ten to 
twenty minutes of summaries, twice d~g the fourth day trial. This, of 
course, meant that for most of the trial the defendant was effectively deaf 
to the testimony, and mute in terms of communicating with defense counsel 
or assisting in the cross-examination of the witnesses. 

The Second Circuit reversed, saying 

Not only for the sake of effective cross examination, ..• but as a matter of 
simple humaneness, Negron deserved more than to sit in total incompre
hension as the trial proceeded. Particularly inappropriate in this nation 
where many languages are spoken is a callousness to the crippling language 
handicap of a newcomer to its shores, whose life and freedom the state by 
its criminal processes chooses to put in jeopardy.79 The right that was 
denied Negron [is] even more consequential than the right of confronta
tion. Considerations of fairness, the integrity of the fact-finding process, 
and the potency of our adversary system of justice forbid that the state 
should prosecute a defendant who is not present at his own trial • • . un
less by his conduct he waives that right. 80 

Otherwise, the court said, the trial would be a "babble of voices."SI 
The defendant would not understand the testimony against him. Counsel 
would be hampered in effective cross- examination.82 

75. United Slates ex rel.Negron v. New York, 434 F.2d 386, 390-91 (2d Cir.1970). 
76. [d. at 386, 387-88; 390-9l. 
77. [d. at 387. 
78. Negr6n. 434 F.2d at 388-89. 
79. [d. at 390. 
80. [d. at 389. 
8l. [d. at 388. 
82. [d. at 389-90. 
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"I am accused of something . .. But . .. who accuses me? What authority is 
conducting these proceedings? Are you officers of the Law?" 

JosefK" 83 

B. Right of Confrontation. 

No court should be allowed so much discretion that it can find the 
accused's comprehension of proceedings unnecessary, yet this is what can 
occur absent the recognition of interpretation as a fundamental right. Not 
only does the present discretionary standard permit a finding that an 
accused who speaks no English has ''no need" to understand what is 
happening to him,84 it has an even more devastating effect on those who 
speak a smattering of English, for they are even more likely to be deprived 
of interpretation - and as a result, deprived of fundamental trial rights -
because of the discretionary standard. 

In United States v. Hernandez,8s a government agent, testifying in 
English, was allowed to translate some remarks defendant Sanchez had 
made in Spanish during the course of an undercover drug buy. Sanchez, a 
Cuban, had used the Spanish phrase "jHombre, ni tengo diez kilos!" which 
is a Cuban idiom for "Man, I don't even have ten cents." The government 
agent, however, translated the phrase as, ''Man, I don't even have ten kilos" 
- a crucial difference. Sanchez asked to call as a rebuttal witness the 
court-appointed interpreter who had been on duty during the agent's direct 
examination to testify that the agent had mistranslated the defendant's 
words, rendering an innocuous Cuban idiomatic expresion in tenus that 
sounded incriminating in English.86 The trial court refused, saying, 

I was advised yesterday afternoon that the Interpreter whom we had here 
yesterdily afternoon had been told to appear here today to testify. I 
advised, I sent work [sic] to him that he was not to come here today. I 
can't for the life of me understand why he would be asked to testify in the 
fIrst place. In the second place, I'm not going to permit someone to come 
into this courtroom, and in front of the jury interpret testimony and then 
put that same person on the witness stand to give opinion testimony as to 

83. Kafka, THE TRIAL, supra, note I, at 18, Ch. I, The Arrest. 
84. United States v. Paroutian, 299 F.2d 486 (2d CiT. 1962). C 
85. 995 F.2d 307 (1st CiT. 1992). 
86. Hernandez, 995 F.2d 307 (1st CiT. 1992). 
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one's control of the Spanish language. That's vouching in the highest 
order. Anything else?87 

267 

On appeal, defendant Sanchez' counsel argued that the trial court's 
refusal to allow the interpreter to testify violated Sanchez' Sixth Amendment 
right to confront witnesses against him, but the First Circuit Court of 
Appeals affinned, accepting the government's view that because of defense 
counsel's failure to make an offer of proof or to object to the exclusion, 
Sanchez was not hanned by the exclusion of the interpreter's testimony.88 
The First Circuit Court of Appeals refused to find reversible error, even on 
a "fundamental fairness" standard of review,89 saying, 

Sanchez does not explain why it was necessary that the court-appointed 
interpreter testify, particularly in light of the district court's plainly stated 
concern that the interpreter might be placed in the position of appearing to 
vouch for or against a translation previously rendered in his role as 
court-appointed interpreter ... 90 

This reasoning resonates of Kafka at his most surreal: depending on 
how Sanchez' idiomatic phrase was rendered into English, he either 
admitted having a substantial quantity of drugs (though less than ten kilos!) 
(the agent's translation) or else he simply said he didn't have ten cents
that is, he was so broke he didn't even have a dime. The First Circuit, with 
breath-taking disingenuousness, let stand a trial court ruling that permitted 
an adverse witness91 - a government agent not qualified as an expert -
translate the defendant's words and testify that they had an incriminating 
meaning, but excluded the exculpatory testimony of the court interpreter 
who had actually heard the agent's mistranslation. While the defendant's 
counsel was apparently remiss as to making an offer of proof, the harm and 

87. Id. 
88. Id. at 1285. 
89. Hernandez, 995 F.2d 307 (lstCir. 1992) citing United States v. Tracy, 989 F.2d 1279, 1285 

(1st Cir.l993). 
90. Hernandez. 995 F.2d 307 (1st Cir. 1992). The First Circuit said: 

Agent Roberto's proficiency in Spanish could as welt have been tested on cross- examination, 
or through an interpreter selected by the defense, as indeed could other possible translations 
ofSanchcz' incriminating remark. (During his extended cross-examination of Agent Roberto, 
Sanchez' counsel was atlowed great latitude, and engaged Roberto in a prolonged exercise 
in which he asked Roberto to give Spanish-English and English-Spanish translations for a 
series of common expressions.) 

See also, Charles C. Marvel, Annot.,Disqualijication. For Bias. of One Ojftred As Interpreter of 
Testimony, 6 A.L.R. 4th 158, (1981 and supp. 1998). 

91. Hernandez, 995 F.2d 307 (1st Cir. 1992). 



268 THURGOOD MARSHALL LAW REVIEW [Vol. 24:251 

unfairness to the defendant is irremediable. This type of harm is guaranteed 
under the discretionary standard. With courts free to exclude an interpreter, 
the unfortunate non-English speaker whose counsel is ineffective is 
effectively disabled from preserving and challenging the errors in his case. 

C. Effective Assistance of Counsel. 

Communication is so integral to the attorney-client relationship that it 
is difficult to imagine how effective assistance could be achieved without 
some means of access to necessary attorney-client communications both in 
and outside the courtroom. Sadly, courts still have not been willing to 
recognize the need for additional interpretation to permit the accused to 
carry on communications with counsel, even when the trial judge has found 
the need to have the proceedings interpreted.92 

In Baltierra v. State,93 the Texas Supreme Court characterized the 
ability of a defendant to communicate with appointed counsel as "an aspect 
of effective assistance of counsel and an obligation of counsel.94 The court 
held that counsel's own fluency in defendant's language could satisfy that 
aspect of effective assistnce, but that the attorney's ability to speak the 
defendant's language could not satisfy the right of confrontation, which the 
court is obligated to protect,9s Under the discretionary standard, however, 
such reversals are rare. This points up the near-total failure to realize the 
effect of denial of interpretation on those at the bottom and the outside of 
our system. It is difficult to imagine any court assuming that defense 
counsel could or should double as other court staff - court reporter, or 
bailiff, for instance - yet even a cursory search of case law yields many 
cases in which the attorney is as misguided as the court and freely agrees 
to interpret the proceedings for the client. In such a case, the defendant will 
likely be barred from raising on appeal the harm caused to the defendant by 

92. See, e.g., Nguyen v State 774 S.W.2d 348 (rex. App. 1989) (approving trial court's refusal 
to appoint defense team interpreter where in-court proceedings were interpreted). 

93. 586 S.W.2d 553 (re~. Crim. App.1979). 
94. Baltierra, 586 S.W.2d at 559 n.ll. 
95. ld. The Texas Supreme Court reversed the defendant's misdemeanor theft conviction 

because she had been denied her constitutional right to confront and cross-examine witnesses against 
her. The court held that a trial court must provide an interpreter to translate the trial proceedings for the 
defendant, including the testimony of all prosecution witnesses. when the court has notice that the 
defendant cannot understand or speak English. 
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the attorney serving as interpreter - an arrangement that one scholar has 
called "A Return to Babble.,,96 Even if the attorney is unwilling, a court 
may order the bilingual counsel to translate for the client. An attorney trying 
to fulfill simultaneously the tasks of competent interpretation and conducting 
a felony trial is virtually certain to fail in one or both roles to the detriment 
of the client. 

D. The Fifth Amendment: The Right to Assist and to Testify in one's 
Own Defense. 

One reason why the accused, unlike other potential witnesses, cannot 
be barred from the courtroom absent extreme circumstances usually brought 
on by the accused's own behavior, is that the accused has a recognized right 
to assist in his or her own defense. To do so, the accused must be able to 
understand the testimony being given, and must also be able to challenge 
mistranslations. This may necessitate two or more interpreters. However, at 
least one court has held that an accused was not ''unduly hampered in her 
defense" by denial of her request for her own interpreter, although she spoke 
only Spanish, her attorney did not speak the language, and the defendant 
had to share an interpreter with two other defendants with interests 
potentially adverse to her own. 97 

In some instances, the denial of an interpreter also impairs the 
defendant's Fifth Amendment right to testify on her own behalf. In United 
States v. Mayans,98 the defendant had used an interpreter until the very end 
of trial, both for communications with his attorney, and to translate witness 
testimony for him. At the end of the defense case, Mayans took the stand, 
and testified through the interpreter that he had been born in Cuba, had lived 
in the United States since 1971, and spoke English. The district judge 
interrupted him, saying ''Let's try it in English.'>99 Mayans and his counsel 
objected, but the district judge insisted, on the grounds that Mayans had 

96. Bill Piatt. The Attorney as Interpreter: A Return to Babble, 20 N.M.L. REv.1 (Winter 1990 
(describing the cornmon practice of asking the attorney to double as interpreter, and noting that such 
cases are rarely reversed on appeal). 

97. Gonzales v. United States., 314 F.2d 750 (1963). See also Michael B. Shulman, Note. No 
Hablo Ingles: Court Interpretation As A Major Obstacle to Fairness for Non-English Speaking Defen
dants, 46 VAND. L. REv. 175 (1993). 

98. Mayans. 17 F.3d 1174 (9th Cir. 1994). 
99. Id. at 1178. 
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been in the United States longer than he had been in Cuba, and that 
testimony takes "twice as long" with an interpreter. IOO Mayans' attorney 
again objected and told the court on the record that Mayans could not 
express himself in English, but the trial court refused and repeatedly urged 
Mayans to ''try it."IOI Mayans' counsel withdrew him as a witness after 
requesting a sidebar, which the court denied. 102 

After rebuttal, defense counsel moved to reopen and to put Mayans on 
the stand,103 but the court refused, repeating that Mayans had been in the 
United States longer than in Cuba, and noting that Mayan's brother, who 
had testified without an interpreter over defense objections, had had no 
trouble "handling himself."I04 The defense moved for a mistrial, which the 
court denied. The prosecutor then told the court that the government did not 
object to reopening the case and allowing Mayans to testify. lOS The court 
refused but asked Mayans (through an interpreter) whether he had agreed 
with his attorney's initial decision to withdraw him as a witness. Mayans 
said that he had. Mayans was convicted on several felony drug charges, and 
he appealed. The Ninth Circuit Court of Appeals h~ld that the district 
court's withdrawal of the interpreter violated the defendant's statutory and 
constitutional rights.106 The Ninth Circuit said: 

In this case, however, we find ourselves in the peculiar situation of being 
unable to review the district court's determination that appellant did not 
need an interpreter. The trial judge never conclusively made that 
determination, but rather urged appellant over and over to try testifying in 
English-to "try it." When appellant withdrew rather than making the 
attempt, the judge complained that he had never been given the opportunity 
to make a determination as to whether or not appellant had difficulty 
speaking English. Thus the trial judge himself apparently did not regard 
as conclusive the facts that appellant had lived in this country for 20 years 

100. Mayans, Tr. at 1190, cited in 17 F.3d at 1178. 
101. [d. 
102. United States v. Mayans, 17 F.3d 1174 (9th Cir. 1994). 
103. [d. 
104. Mayans v. United States, 17 F.3d 1174, 1178 (9th Cir. 1994). 
105. [d. 
106. [d. at 1180. 
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and that appellant's brother had testified without difficulty-although he 
repeated those facts often enough. t07 

The Ninth Circuit agreed that "observing a witness 'trying to' speak 
English is an indispensable part of the inquiry into whether or not an 
interpreter is neededt08 but noted that the record was uncontroverted that 
Mayans "[could] not express himself [in English]."I09 Even the arresting 
officer, Gutierrez, who testified for the prosecution, agreed that Mayans 
"went to Spanish because he felt comfortable in Spanish."110 Accordingly, 
the Ninth Circuit said, "common sense dictates that a trial court must satisfy 
itself through personal observation that the defendant has no difficulty 
speaking English before the interpreter is withdrawn, III adding, 

Here, the interpreter was withdrawn despite appellant's claim that he still 
needed one, and despite the trial court's lack of information on the basis 
of which to detennine otherwise. Appellant's only alternative to forfeiting 
his right to testify was to participate in the risky in-court experiment 
proposed by the trial judge. We conclude that under these circumstances, 
appellant's Fifth Amendment rights were violated. ... 

However efficient the district court's method for gathering the relevant 
information may have been, it created obvious problems. If appellant's 
English was weak enough that an interpreter was necessary, this fact would 
not have emerged until after appellant had exhibited some confusion or 
miscomprehension on the stand. By that time, the damage sought to be 
avoided by the interpreter statute would already have been done. Equally 
troubling, appellant'smiscomprehensionmight never have been recognized 
as such: he might have made damaging responses to questions he 
misunderstood, and those responses might have been taken to be accu
rate. 112 

Withdrawing the interpreter, the court found, without carefully 
evaluating the defendant's language ability outside the presence of the jury 
''prematurely placed appellant in a forum fraught with risk,,,ll3 violating 

107. ld. at 1178-80, citingTr. at 1190-91. 
108. ld. 
109. Mayans, 17 F.3d at 1179-80, citing Tr. at 219. 
110. ld. 
11 I. ld. at 1179. 
112. ld. at. 1180. 
113. Mayans at 1179-80. 
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both the interpreter statute, and appellant's constitutional rightS. 114 

Accordingly, the matter was remanded for a retrial. 
Mayans illustrates the fundamentally flawed nature of a system which 

the Ninth Circuit agreed "guarantees confusion or miscomprehension of a 
defendant who does not speak English"lIS and points up the need for a 
bright-line rule requiring appointment of counsel upon request and proof of 
inability to afford a privately-retained interpreter as a matter of constitution
al right. Just as the Betts v. Brady presumption that in the normal case the 
average defendant was competent to represent himself was found to be 
erroneous and abandoned, in Gideon v. Wainwright, the discretionary 
standard's presumption that only the person with absolutely no knowledge 
of English needs the effective assistance of a court-appointed interpreter 
must be abandoned. The current standard asks judges who are not linguisti
cally trained to evaluate a defendant's ability to communicate without an 
interpreter, and allows for an unconscionable inequality in the safeguarding 
of basic trial rights. 

It is time for a decision of Gideon-like magnitude, requiring that every 
language impaired defendant who cannot pay pe provided with the effective 
assistance of competent, court-appointed interpretation absent a valid, 
knowing, informed and voluntary waiver of that right.116 

As one commentator has noted, 

One's ability to converse in English does not necessarily mean that one can 
sufficientlyunderstandjudicial proceedings consisting of sophisticated legal 
terminology ... A's understanding of English may be so limited that he 
cannot understand the complexities of the legal proceeding. Nevertheless, 
because he can form comprehensible phrases and sentences in English, an 
appellate court will trod sufficient support of a trial judge's discretionary 

114. Id. 
115: Id. 
116. The Court Interpreters Act contains a waiver provision which provides: 

Any individual ... who is.entitled to interpretation under subsection (d) of this section may 
waive such interpretation in whole or in part. Such a waiver shall be effective only if 
approved by the presiding judicial officer and made expressly by such individual on the 
record after opportunity to consult with counsel and after the presiding judicial officer has 
explained to such individual, utilizing the services of the most available certified interpreter, 
... the nature and effect of the waiver. 
This standard is sufficiently clear that it could be adopted upon a constitutional basis. It necessarily 

follows that in determining when an interpreter is required there should be a presumption that no waiver 
is valid unless the accused has been advised of the right to an interpreter, and has made a Imowing and 
intelligent waiver of that right. 
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decision to forgo the appointment of an interpreter. In addition, A may 
have been able to live in an English- speaking community and hold a job 
that requires him to speak in English yet have such a superficial under
standing of the English language and its idiosyncratic idioms that he cannot 
keep up with the pace and difficulty of a legal proceeding. This type of 
individual will be wrongfully denied the aid of an interpreter.1I7 

In United States v. Desist,118 Nebbia, one of the co-defendants, was 
a native speaker of French who understood very little English. He was not 
indigent, having retained counsel, and having been able to post a substantial 
bond1l9 and the trial court refused to appoint an interpreter.120 Appealing 
his conviction, defendant Nebbia argued that denial of the interpreter 
deprived him of the right to confront witnesses, to be "present" at his trial 
and to be effective assistance of counsel.121 Nebbia's appellate counsel 
offered compelling reasoning at oral argument, noted in the Second Circuit's 
written opinion: 122 

[I]f the government chooses to prosecute someone, the burden rests upon 
it to furnish the basic apparatus for intelligible and minimally comfortable 
proceedings, e.g., the physical accoutrements of a trial, such as a stenogra
pher, or even the courtroom itself, neither of which is billed to the 
defendant. Indeed, a full-time interpreter is now provided by the Govern
ment in the District Court of Puerto Rico at apparently no expense to any 
defendant who needs one. III 

The Second Circuit found the practice in Puerto Rico unpersuasive, and 
rejecte~ the analogy to Gideon v. Wainwrightl24 on the grounds that 

117. Beth Gottesman-Lindie, Special Topic in the Law of Evidence: Inadequate Interpreting 
Services in Court and the Rules of Admissibility of Testimony on Extrajudicial Interpretations, 48 U. 
MIAMI L REv. 399 (1993). 

118. 384 F.2d 889 (2d Cir.) affd 394 U.S. 244 (1967). 
119. Desist, 384 F.2d at 901. 
120. Id. There were two related issues pertaining to in-court interpretation. During presentation 

of the government's case in chief, surveillance tapes of the defendants (speaking in French) were played 
to the jury as a government agent fluent in French translated. Nebbia and his co-defendants asked the 
court to appoint an impartial interpreter, but the court refused, and the Second Circuit affirmed, stating 
that "Under te adversary system, the Government was allowed to use its agent as an expert witness, and 
the 'unfairness' appellants allege is illusory." Id. The second issue pertained to appointment of an 
interpreter to assist Nebbia, who was unable to communicate in English. lei. at 901-02. 

121. Desist, 384 F.2d at 902. 
122. Id. 
123. Id. at 902. The Second Circuit dismissed this as simply a "local problern" and refused to 

"elevate this .•• to the status of a constitutional requirement for all districts and all defendants and all 
languages .•• " 

124. 372 U.S. 335,339-40 (1963) (holding that an indigent has an absolute right under the Sixth 
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Nebbia was not indigent, and had denied himself the interpreter. 125 

Though the argument was rejected in Desist, the better-reasoned view would 
be to find in it an analogy to Abe Fortas' argument in Gideon: that in our 
adversary system, a court is not properly constituted unless there is counsel 
for the defense. The Supreme Court should abandon the discretionary 
standard and should hold that when the defendant lacks substantial fluency 
in English and is unable to afford an interpreter, the court is not properly 
constituted unless the defendant is provided a competent court-appointed 
interpreter. 126 

"What has happened to me is only a single instance and as such of no 
great importance . . . but it is representative of a misguided policy which is 
being directed against many other people as well. It is for these that I take 
up my stand here. " 

Josef KI27 

IV. CONCLUSION. 

For the unfortunate non-native speaker of English, accused of a crime 
in America, JosefK.'s experience of "having no recourse but to accept his 
unjust fate and search within himself for the meaning of his predicament" 
may resonate only too well. When a stranger to these shores makes use of 
our court system to settle a civil dispute, we may perhaps be justified in 
taking the view that any language barriers are the responsibility of the 
litigant, and need not concern the rest of us. We, who pride ourselves on a 
legal system intended to protect the individual from the tyranny of the state, 
ought not to allow ourselves to be accomplices in the creation of a Kafka-

Amendment to appointed trial counsel). 
125. Desist, 384 F.2d at 902. 
126. Complete indigency should not be the standard. A more appropriate test would be the 

defendant's ability to pay. It may well be, for example, that a defendant can afford to retain counsel, but 
not a privately paid interpreter. The court should be required to ascertain the defendant's ability to pay 
rather than assuming, based on the posting of bail or the retention of counsel, that the defendant can pay. 
Cj. The Criminal Justice Act of 1964, 18 U.S.C. § 3006(A)(e), directing that payments for services 
"necessary to an adequate defense" shall be directed by the court out ofapropriated Treasury funds, upon 
a finding "that the defendant isfmancially unable to obtain them." (emphasis added). 

127. Kafka, THE TRIAL, supra, note I, at Ch. II, First Interrogation p. 51. 
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esquel28 charade for those with less-than-perfect command of our difficult 
language. 

The pervasive top-down view, which considers efficiency equal in 
value to fundamental trial rights, has resulted in a profound refusal on the 
part of many courts to acknowledge the inequity faced by the language 
impaired. Kafka's JosefK. expresses the disbelief and dispair of one caught 
up in an impenetrable bureaucratic machine operated by shadowy powers 
and unknowable to those it destroys. 

Professor Nahmod notes that ''the tenn "Kafkaesque" denotes an aspect 
of Kafka's genius ... "in capturing the oppressive and absurd nature of the 
bureaucratic nightmare, the opacity, the impenetrable and incomprehensible 
character of the rules of the state hierarchy as they are seen from below and 
the outside." If, however, we allow it to describe our judicial system as 
applied to those who approach it from below and outside the mainstream, 
it is no sign of genius, but rather, of shame. It is time for courts to depart 
from the Kafkaesque model and to become equally accessible to all, through 
recognition of a fundamental right to competent, impartial interpretation. As 
one commentator has observed, interpreters should be selected with at least 
the same care used to select qualified court reporters: "After all, what is the . 
value of a court reporter's verbatim transcript, if it contains an unqualified 
interpreter's false account of the words of the non-English-speaking 
person?,,129 It is time that courts hold themselves to a constitutional 
mandate to provide a full and fair opportunity for ''non-English-speaking 
defendants to present their cases with the same clarity as their Eng
lish-speaking counterparts," through the appointment of an interpreter who 
would pennit them to ''hear the testimony, consult with their attorneys - and 
thereby cross-examine - with the same speed and effectiveness as if they 
understood the proceedings in English."130 

The First Circuit Court of Appeals aptly summarized the overall policy 
consideration saying, ''No defendant should face the Kafkaesque specter of 

128. Sheldon Nahmod, Section 1983 Discourse: The Movefrom Constitution to Tort, 77 GEO. 
LJ. 1719 (1989). Professor Nahmod's penetrating insight into the plight of the non-anglophone criminal 
defendant is interestingly illuminated by reference to Nietzche's theoI}' "that language constitutes an 
attempt to bridge the chasm between reality and human perception." Nahmod, supra at 1731-32 and 1731 
n. 80. As Professor Nahmod observes, Nietzche believed that "truth is a creation of the language we 
employ. Language is thus an attempt to control or master the so-called real or experiential world. 

129. Francisco Araiza. Se Habla Everything: The Right to an Impartial. Qualified Interpreter. 
Wise. L. 14, 19 (Sept 1997). 

130. ld. 
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an incomprehensible ritual which may tenninate in punishment."!3! Every 
accused should be afforded the simple right "to be treated at trial as a 
comprehending individual rather than as an insensate object.,,!32 Recog
nitiQn of a right to effective assistance of an interpreter is needed so that we 
can provide not just "some kind of hearing,"!33 but a hearing with 
meaning. 

Why, then, has it taken so long for courts even to recognize the issue, 
much less to recognize the underlying human rights issue? Perhaps the 
answer lies in our penchant for approaching courtroom matters. It is 
difficult to look at this issue from the relatively secure perspective of 
mainstream America, that is, from the "inside," and ''tOp,,!34 of the system. 
Looking at this issue from a top-down perspective of the top gives us a 
distorted view that fools our mind's eye, just as a trompe l'oeil painting 
fools the physical eye, making the distorted appear normal. 

There is more to defending oneself against a criminal accusation than 
-simply observing the proceedings, as a sort of "subtitled" theatrical 
presentation. If the defendant is unable to communicate with defense 
counsel during the proceedings, both inside and outside the courtroom, the 
proceedings are indeed Kafkaesque. As one commentator has observed, "no 
situation is more full of anguish than that of an innocent accused who 
caimot understand what is being testified against him."13S When viewed 
from this perspective, the loss of basic rights is enormous. The view from 
the inside and top of the system, from which perspective efficiency often 
looms larger and becomes more prized than basic rights, can tell us little of 
the constitutional disability of those at the bottom and the outer fringes of 
America, and especially of the innocent, indigent non-native English-speaker 

131. Carrion, 488 F.2d at 14. 
132. State v. Neave,117Wis.2d 359,344 N.W.2d 181 (1984), overruled on othergroundsby 

State v. Koch, 175 Wis.2d 684,693-94, 499N.W.2d 152, cert. denied, 510 U.S. 880 (1993) analyzed 
in Araiza, supra note 128, at 12. 

133. See Friendly, supra, note 16, at 1267. 
134. I have bOITOwed the terminology oflooking from the "top" or "bottom" from such scholars 

as Marl J. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HARV. C.R.-C.L. 
L. REV. 323,234 (1987) (who coined the phrase "looking to the bottom" to express the concept of 
adopting the perspective of those who have personal experience off discrimination and injustice). The 
concept of incorporating the perspective of "those on the bottom" was first introduced into legal 
scholarship by Alan D. Freeman in his article, Legitimizing Racial Discrimination Through 
Antidiscrimination Low: A Critical Review o/Supreme Court Doctrine, 62 MINN. L. REV. 1049, 1054 
(1978). See also, Richard Delgado, Storytellingfor Oppositionists and Others" A Plea Narrative, 87 
MICH. L. REV. 2411 (1989). 

135. 5 John W. Wigmore, EvIDENCE, 1393, at 143 (Chadbourn Ref. ed. 1974). 
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accused of a crime. Unless we at least attempt to see the view from the 
bottom, away from the perspective of authorities and institutions," we will 
be unable to see the oppressive effect of the bureaucratic apparatus into 
which America's JosefK.s are engulfed daily. 

If we can begin to look at this matter from the point of view of a 
human being treated by our courts as an "insensible object," we can begin 
to see the appalling gap between the rights we claim for ourselves and those 
we make available to the speakers of the world's other tongues. It does not 
require a tremendous stretch of reasoning to apply the reasoning supporting 
appointment of counsel to the recognition of a constitutionally-protected 
right to competent,136 court-appointed interpretation for the non-native 
speaker of English who cannot afford interpretation to have appointed 
interpretation in any case where appointed counsel would be required, and 
in appropriate cases, even when retained counsel is employed. 137 

In United States v. Gallegos-Torres, the trial court denied the defendant 
an interpreter, but the Second Circuit reversed, holding that the defendant's 
Sixth Amendment right to confront adverse witnesses could not be protected 
unless the defendant is afforded the services of an interpreter. The Second 
Circuit further ruled that whenever the accused has difficulty understanding 
English, the court must advise him that he has a right to a competent 
interpreter. Without an interpreter, the Second Circuit stated that the trial 
would be nothing but a ''babble of voices" to the accused.138 The United 
States Supreme Court should resolve the question by adopting the Second 

136. The question of the proper standards for interpreter certification is cUJTelltIy being 
addressed by numerous entities, including -, in Hawai'i. On the federal level, standards exist for 
Spanish, Dineh (Navajo), and Cajun Creole only. A full treatment ofthesc evolving standards is beyond 
the scope of this Essay. For an overview of court interpreter issues and some practical advice for 
addressing these issues from a judge/practitioners perspective see Charles M. Grabau and Llewellyn 
Joseph Gibbons, Protecting the Rights of linguistic Mmorities: ChaUenges to Court Interpretation, 30 
NEW ENG. L. REv. 227 (1996). 

137. See, e.g., Giraldo-Rincon v. Dugger, 707 F. Supp. S04, S06 (M.D. Fla. 1989) (defendant 
could afford to hire either an attorney or an interpreter but not both.) But see United States ex reI. 
Negron v. New York, 434 F.2d 386,389 (2d Cir. 1970) (suggesting that only indigents should qualify 
for a court-appointed interpreter). q: Gideon v. Wainwright, 372 U.S. 33S (1963) (finding fundamental 

. right to assistance of appointed counsel at trial for al\ indigent criminal defendants); Argersinger v. 
Hamlin, 407 U.S. 2S (1972) (applying the Gideon rationale to al\ cases in which the accused could be 
imprisoned). State v. Kounelis, 609 A.2d 1310 (NJ. Super. Ct. App. Div. 1992) (court's failure to 
appoint an interpreter for a Greek-speaking defendant who could not afford an interpreter was reversible 
error because it violated his federal and state constitutional rights to confrontation and effective 

assistance of counsel). 
138. United States v Gallegos-Torres, 841 F2d 240 (8th Cir. 1988). 
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Circuit's Gallegos-Torres standard and recognize a fully protected constitu
tional right to competent court-appointed interpretation for anyone who 
needs an interpreter and cannot afford one. 

The international community is ahead of us in recognizing court 
interpretation as a fundamental human right. The Convention for the 
Protection of Human Rights and Fundamental Freedoms, opened for 
signature Nov. 4, 1950,139 provides that in criminal cases, in addition to -
the right ''to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law,,140 the presumption 
of innocence,141 and the right to be informed promptly, ... and in detail, 
of the nature and cause of the accusation ... the accused has the right "to 
have adequate time and facilities for the preparation of his defence; to 
defend himself in person or through legal assistance. . ., and "to examine 
and call both friendly and hostile witnesses, and to demand a translator. 142 
The Supreme Court should do no less. It should recognize the right to 
interpretation as fundamental, and require that trial judges appoint interpret
ers when appropriate, so that indigent non-native . speakers of English, can 
hope for a trial that is more than a ''babble of voices.,,143 Perhaps, then, 
the outsider's experience of American justice will no longer be conjured up 
by Kafka's legal nightmares, and we may truly hope for equal justice for all. 

139. Art 6, Eur. T.S. 5 [hereinafter European Convention]. 
140. European Convention supra note 139, at 1. 
141. Id. at 2. 
142. ld. at 3. 
143. United States v. Gallegos-Torres, 841 F2d 240 (8th Cir. 1988). See Leslie V. Dery, Dis

interring The "Good" and "Bad" Immigrant": If Deconstruction of the State Court Interpreter lAwsfor 
Non-English-Speaking Criminal Defendants, 45 U.K.L. REv. 837, 844 (1997) (arguing that access to an 
interpreter is a per se legal right which should be removed from the discretionary power of the trial 
judge). 


