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NO. 19774 

IN THE SUPREME COURT OF THE STATE OF HAWAI~I 

THE TRUSTEES OF THE OFFICE OF ) CIV. NO. 95-0330-01 
HAWAIIAN AFFAIRS, ) 

) FIRST CIRCUIT COURT 
Appellant-Appellane- ) 
Appellee, ) 

) 
vs. ) 

) 

THE BOARD OF LAND &: NATURAL ) 
RESOURCES OF THE STATE OF ) 

HAWAI I and HABERO (Ewa) , INC. , ) ..... 
~-

a Hawai'i corporation, ) ~I =:; 
) :: ......., 

11 Appellees-Appellees- ) -Appellees, ) ;::}'=-
(.,..) ... ~ . 

~:> ) 
=g~ ~ ~ 

and ) N 
J n"-.,: 

) v!;: ~ 
::::iC 

SAVE EWA BEACH OHANA; JEFF ) ==1 -e.g 
ALEXANDER and ANNA MARIE ) ~J c::r:> 
KAHUNAHANA-CASTRO-HOWEt.t., ) 

) 
Appellees-Appellees- ) 
Appellants. ) 

) 
) 

SAVE EWA BEACH OHANA; ANNA ) CIV. NO. 95-0334-01 
MARIE KAHC'NAHANA-CASTRO-HOWELL ) 
and JEFF ALEXANDER, ) FIRST CIRCUIT COURT 

) 
Appellants-Appellees- ) 
Appellanes, ) 

) 
va. ) 

) 
BOARD OF LAND AND NA'1'CRAL ) 

RESOURCES and HASEKO lEWA) I ) 
INC. , ) 

) 
Appellees.-Appellees- ) 

Appellees, ) 
) 

and ) 
) 

THE TRUSTEES OF THE OFFICE OF ) 
HAWAIIAN AFFAIRS, ) 

) 
Appelleea-Appellants- ) 
Appellees. ) 

) [MEMORANDUM OPINION] 
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MEMOJWlDUM OPINIQN 

Appe~lanc The Trustees of che Office of Hawaiian 

Affairs (OHA) and appellants Save E~a Beach Ohana, Anna Marie-

Kahunahana-Casero-Howell, and Jeff Alexander (colleccively 

"SEBO") 1 appeal from an order of t:he circuiC court: affirming ehe 

decision of appellee Stace of Hawai~i Board of Land and Naeural 

Resources (BLNR) granting a conservaeion dis~ricc use area (CDUA) 

permic co appellee Haseko (Ewa), Inc (Haseko). 

I. BACKGiomm 

On April 13. 1993, Haseko submit~ed a eDUA permit 

applicacion eo the BLNR seeking a permit to dredge a channel 

t;hrough sea1:e-owned submerged lands. The purpose of ~hi.s permit 

was eo allow Haseko to conSl:%Ucc a 1400-s1ip marina as pare of 

ehe proposed ~Ewa Marina development project. Except for the 

marina entrance channel, the encire proposed project is locaced 

on urban-zoned lands owned by Haseko. 

A public hearing on che applicaeion was held on January 

27, 1994. Ae ~hi8 hearing, appellanes SEBO, Kahunahana-Cascro-

Howell. and Alexancler requested a conces1:ed case hearing. OHA was 

later admieeed as a party to the coneested case hearing. 

As part of the plan to cons~rucc ehe marina, Haseko 

1 C1V. Nos. 95-0330-01 and 95-033.-01 were ccnsolidaced by s~1pulation ~n 
c1rcuic cour~. ORA au4 SaBO filed sepa~te br18fs in che iDBtan~ appeal. 
Where chis opinion refers to ~appellanc&,··we are referring collectively to 
ORA. SEBO, Aleximder, and Kowall. Where che positions of ehe parties diverge, 
we will refer ~o OBA an4 5180 individuAlly. 
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planned ~o excavate into the sedimentary caprock layer. Haseko 

filed a mo~ion wich the BLNR to waive consideration of any issues 

relaced co ehis excavation co che CommisSion on Wacer Resource 

Management (CWRM). By minute order filed July 28, 1994,2 the 

BLNR found chat the caprock issues were within the jurisdiceion 

of ~he CWRM and granted Haseko's moeion co waive coneidera~1on of 

chese issues. The Board found that: 

4. The Presiding Officer finds that the c:aprock issues. including but not 
limited 10 the effect of the excavation oCthe caprock and iu efferu on the 
aquifer and water supply are within the jurisdiction of the [CWRM]. 
5. The Presiding Officer finds that the caprock issue raised by contestants, 
specifically, if and to what extent the release of brackish caprock water 
directly auributable to the excavation of the land for the mariDa affects the 
near-shore marine environment, is an issue tlw can be considered by the 
[CWRM). 
6. The Presiding Officer finds that 10 avoid duplication of issues, 
especially where the [CWRM] will require thai Haseko will obtain a water 
use permit for the project; the [CWRM] has the cxpcnisc to examine all 
issues concerning the caprock; and the (CWRM] will tully cODSider the 
water·related issues not considered herein. 
7. The Presiding Officer finds that in liglu of the Water Commission's 
jurisdic:Uou. expertise and pend.ing review of Haseko's already filed water 
use permit applicano~ the [BLNa] should avoid duplication in reviewing 
and acting on this matter. 

On Sepcember 21, 22, and 29, 1994, che BLNR eonduceed 

che contescec1 case- hearing. On October 28. 1994, the parties 

submieeed proposed findings of fac~, conclusions of la~ and 

decisions. In che evening of Occober 28, 1994, Board member 

~ Four m1nuce o~ders were ~ssue4 over cbe course of che contested case 
proceealngs by Kei~h Ahue. Chairperson of ehe Board of Land ~d Natural 
Resources, Ul h:i.s capaei~y as presiding officer of ~he hearing. Thl.S order 
was ~1~led M~uce Order Number 1. 
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Liberc Landgraf encered in~o an unsolicited, el gart~ 

conversacion wich Sheryl Nicholson at a restauranc. Ms. 

Nicholson is one of ~he a~torneys represencing OHA. Mr. Landgraf 

approached Ms. Nicholson and, according co Ms. Nicholson,3 s~ated 

~hat she "'didn't: have anything to worry about. from us," ~hat: "i.e 

was unfor~unate that her time had been wastedU on che concesced 

case hearing and chat che "real fight would lie wich- ~he CWRM. 

Ms. Nicholson interpreted Mr. Lanagraf's reference to "us" ~o 

mean the Board. From the context. of Mr. Landgraf's comments, ~t 

is apparent. that he believed he was speaking to a representative 

of Haseko. Mr. Landgraf subsequencly recused himself from 

considerat.ion of Haaex0 6 8 permit application. 

On December 2, 1994, OHA filed a mocion for recusal or 

disqualification of the BLNR because of the appearance of 

impropriecy arising from Mr. Landgraf's commence. OHA requesced 

ehae ~he BLNR appoin~ an impa~ial master eo rehear che case. 

SEBO joined in this motion. The BLNR held a hearing on chis 

motion on December 9, 1994. By minuce order number three, the 

BLNR ordered ~hac the coneeseed case hearing be reopened for the 

limi~ed purpose of addressing the allegations of bias. Two hours 

~ere alloc~ed for ~he presentation of eVidence. The hearing was 

limited to the follOWing issues: (1) whether any board member 

) These comments we~e hearci ))y M8. N1cbalson and her husband, both of 
whom submicced aff1davics to ehe B~ as co ~he subscance of ~. ~raf's 
commenC8. 
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predecermined che faces and issues of the CDUA permic applioacion 

before the hearing; (2) whether any board member predetermined 

che faces before having considered all the evidence presented by 

che parcies at che concested case hearing; (3) whether any board 

member spoke with Mr. Landgraf concerning the matcers in his ~ 

parte communication with Ms. Nicholson; and (4) whether any board 

member was biased against any party in the eontesced case 

hearing. 

Minuce order number three provided ehat -(elhe hearing 

will begin by a statement by our legal counsel for the record and 

her questioning of ehe board members and che introduce ion of 

statements or affidavits, if any, from the board members." The 

parties were then to presene witnesses and question the board 

members. Each of ehe five parties was alloeced ~a maximum of 

twency minutes for quescioning and/or presencaeion of adaie10nal 

evidence." 

On December 14, 1994, Mr. Landgraf submieeed an 

affidavit: co the BLNR.. In his affidavit, Mr. Lanagraf 

ackno~ledge~ Eha~ he had a conversation wich Ms. Nicholson. In 

his affidavi~, Mr. Landgraf staced that ~[i]f I did say 'us' it 

was a misstacemen~ on my par~ because I was only speaking for 

myself and not for any other board member." Furthermore, che 

affidavit seated that: 

Prior to the October 28, 1994 incident at Baci Cafe, I did not speak with 
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any board member including the chairperson about this case. No board 
member disclosed to me nor did 1 have any information that would cause 
me to believe lhat any other board member decided the case prior to its 
commeacement nor priOI' to all the evidence being presented. I was not 
authorized to speak for any board member and I was only speaking for 
myself 

On December l2, 1994, OHA requested, by leccer co che 

BLNR chairman, that it be allowed co depose che board members 

prior co che hearing. Additionally, OHA requested copies of the 

board members' confidential financial disclosure seaeemenes on 

file with the State Ethics Commission. OHA also objec~ed co che 

depu~y attorney general's role in the hearing, as set ou~ in 

minuce order number ~hree, on the basis chat it impermissibly 

combined che roles of advocate and legal ad~isor. The BLNR 

denied OHA's requests for pre-hearing discovery. 

On December 15, 1994, ehe con~eseed ease hearing was 

reopened. The hearing began wi~h che deputy actorney general, 

Linnel Nishioka, queseioning che board members under oath. Ms . 
. 

Nishioka asked each of che beard members an ideneical series of 

que scions I as illusc~ated by ~he following exchange wich che BLNR 

chairman Kei~h Ahue~ 

Q: Mr. ChaiIpasoD, did you predetemUne the facts or the issues of the 
roUA in tkwror against any party before the hearing began? 
A: No.1 didn't.. 
Q: Mr. ChaiIpersoD, diel you predetenniDe the faas or issues of the CDllA 
in favor or against any party before haviDg considered all the evidence 
presemed at the conteSted case hearing in September and the post-hearing 
submittals, which were me closing arguments and proposed findings of 
facts, conclusioas of law submitted by the parties? 
A: No, I did not. 
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Q: Did you speak to Mr. Landgraf prior to October 28th, 1994 concerning 
the matters raised in his alleged ex pane communication with Ms. 
Nicholson? 
A: No, I did not. 
Q: Ale you biased in favor or against any pany in this COD1esteci case 
proceeding? 
A: No, I'm not. 
Q: Do you continue to have an open mind concerning the proceedings? 
A: Yes. 
Q: Do you think that you have and continue to fairly judge this case 
considering all the evidence presented? 
A: Yes. 

All of the board members questioned by Ms. Nishioka gave 

responses ehae were subseaneively idencical to chose given by Mr. 

Ahue. 

After Ms. Nishioka's questioning of the board members, 

SESO, Alexander, and Kahunahana-Castro-Howell delegaced their 

alloeeed tweney minutes to OHA's counsel. OHA's counsel 

presented ~e9timony from Ms. Nicholson, her husband, and Mr. 

Landgraf as co che events at the reseaurant on Oceober 28, ~994. 

OHA'e counsel queacioned Mr. Landgraf extensively about the 

in~eraction of the board members prior to this conversation. Mr. 

Landgraf denied having any conversation with any board member in 

which it was seaeed that the outoome of Haseko's permi~ 

applicacion had be~prejudgeQ. ORA's counsel chen ques~ioned 

board member Herbert Apaka, Jr. Mr. Apaka staced that the first: 

eime ehe board participated in a group discussion on the ou~come 

of ehe permic application was on November 17, 1994. Mr. Apaka 

denied any previous conversacions, formal or informal, wi chin che 
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board or with Mr. Landgraf individually as to che outcome of ~he 

case. Afcer OHA'g counsel rested, having exeeeded the alloc~ed 

time, Haseko had DO queseions and offered to allow OHA ice c~enty 

minuces. OHA declined, scacing thac "~wen~y minuce9 of what 

might be a ~wo to three-hour questioning would probably not be 

coo productive. N 

On December 16, 1994, che BLNR issued minute order 

number four, denying OHA's motion for recusal or d1squalificacion 

of the board. In chis order, the Board found chat: 

[E]ven were the Board to appoint an ··impartial master' that master would 
operate subject to the review and decision by the Board. ... The doctrines 
of DOu-delegatiou aDd admiDisaative necessity dicwe that the Board must 
decide this case umil such time as the Legislature creates a coterminous 
body capable of exercisiDg the same jurisdiction. ... [T]hc evidence 
presented does DOt establish thai there is an "appeanuu:e of impropriety" 
on the pan of any of the decision-makers. therefore, ... there is DO reason 
to disqualify or recuse any decision-maker in this CISe. As Mr. Landgraf 
has already recused himselfprior to the filing of this MotioD, he is not one 
of the decision·makers in this case. 

On December 16, 1994, ~he BLNR filed proposed findings of fact, 

conclusions of law, and a dec1sion and order. on December 29, 

1994, the final decision and order of che BLNR was filed, 

conditionally g%an~iD9 Haseko's applicaeion for a CDUA permico 

The deCision and orderconta1ned ~hircy-cwo condiciona on che 

grant: of the permit:. .. 

Appellants timely appealed the decision and order of 

~he BLNR to ~he circuit court. OHA·, joined by the other 

appellants, filed a motion in circuit court to supplement the 
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record on appeal wich cen newspaper areicles discussing ~he 

proceedings of che BLNR and Mr. Landgraf's ex par~e 

communicaeions. The circui~ courc denied the mo~ion to 

supplement the record. On AUgu6~ 28, 1995, che circuic court 

affirmed che decision of the BLNR. Appellants timely appealed to 

this cour~. 

On appeal, OHA argues that: (1) ehe issuance of ehe 

permit violaeed ehe fiduciary obligations of ehe-State of Hawai'i 

under seceion 5(£) of the Hawai-i Admission Act and the public 

cruse doctrine; (2) ORA was denied its constitutional righc co 

procedural due process because of che appearance of impropriety 

created by Mr. Landgraf's remarks and the BLNR'e subsequent 

handling of the motion for recusal; (3) ehe circuit court erred 

in denying OHA's motion to supplemen~ the record on appeal; (4) 

the BLNR failed to proeect ehe traditional aDd customary rights 

of Nacive Hawaiians; and (5) the BLNR unlawfully abrogaced ics 

Quties by delegating consideration of the caprock issues to the 

CWRM. SEBO, et. al. joins in OHA's arguments one through four 

and additionally argues that: (a) the issuance of the permit 

conseicuees an improper disposition of public lands; (1) ehe BLNR 

improperly failed to juseify its refusal to adopt proposed 

findings of face; and (8) the project violates Hawai-i 

Administrative Rule (HAR) § 13~2-21(d), which requires ~hac users 

of land Within the conservation district comply wich all relevant 
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sta1:utes. 

II. DISCUSSION 

A. StAndard of Reyiew 

Our review of a decision made by che circuie courc upon 

ies revie~ of an agency·s deciSion constitutes a secondary 

appeal. In a secondary appeal, ehe s~andard of review is one in 

which we 

mUll detemline whether the [circuit] COU11 was right or wroDg in its 
decision, applying lbe standards set forth in HRS § 91-14(g) to the 
agency's decision. [This court's] teview is t\ar1her qualified by the 
priDciple that the (agency's] decision carries a }UesUJDption of validity and 
[a]ppellaDl has the heavy burden of making a ~vmcing showing that the 
decision is invalid because it is wijust and unreasonable in its 
consequences. 

University Qf Hawai~i Prgfessional Assembly Vo Tomasu, 79 Hawai~i 

154, 157, 900 P.2d 161, 164 (1995) (quocing Sugsel y CiVil Sery, 

Comm'n, 74 Haw. 599, 608-10, 851 P.2d 311, 316 reconSideration 

deDieg, 74 Haw. 650, 857 P.2d 600 (1993) (cicaeions omicced) 

<brackets in original)) .. 

We have observed ehae: 

[a]ppeals tabD fiom findings [offact] set forth in decisions of the Board 
are zevieweci UDder me clearly erroneous SIaIldard. Thus, the coun 
coDSida's wUdacr such a finding is [c ]learly enoneous in view of the 
teJiable, probaliw, ami substantial evidence on the whole record[.] The 
clearlyeaoaeous standardrequires the court to sustain me Board's 
fiDdiDgs 1III1ess the court is left with a firm ami ckfiDite. conviction tbal a 
mistake bas been made. 

A couclusion of law ... is not biDding on an appellate court and is freely 
reviewable for its COrredneSS. Thus,"the coun reviews (conclusions of 
law] de novo, under the right/wrong standard. 

10 
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Bumanglas y. Oahu $uS~~ CO·, Ltd., 78 Hawai~i 275, 279, 892 P.2d 

468, 472 (1995) (quoting Tate y GTE Hawaiian Tel co, 77 

Hawai-i lOa, 102-03, 881 P.2d 1246, 1248-49 (1994) (brackecs in 

original» . 

B. APpellants' procedural QUe PrOcesg R1Sht$ were Not Violated 

Appellan~g argue ehae ~heir procedural due process 

righcs were Violated by che conduct of che BLNR. Appellants 

argue tha~: (1) Landgraf's comments creaeed an appearance of 

impropriety that denied chem eheir right to a fair and impartial 

decision-maker; (2) ~he remedial measures taken by the board were 

inadequaee; and (3) che role of the deputy attorney general at 

the recusal hearing was improper. 

1. The Appearance of Impropriety Created by Landgraf's 
Shahemept CanDO, be Imputed kO she En,i.e BQ§rg 

qA fair erial in a fair eribunal is a basic requiremene 

of due process. R Xu re Murphigon, 349 U.S. 133, 136 (1955). 

This applies to adminiscra~1ve agencies thac adjudicaee as well 

as co courts. GibggD y Be~~ill, 411 U.S. 564, 5'9 (19'5). In 

$usgel y, C~'¥ i~d CouDty of Honolulu CiVil ~erx. Cgmm'P, 71 Haw. 

101, 784 P.24 861 (1989), we held that the -appearance of 

impropriec~ standard wag applicable in a deCision whether to 

disqualify a member of an admin1serae1ve board whose impartialiey 

had been challenged. "[J]ustice must satisfy ~he appearance of 

justice." Offutt V United Stakes, 348 U.S. 11, 14 (1954). 

In its order denying OHA's motion co recuse or 

II 
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disqualify the ocher board members, the BLNR based its decision 

on two indepen4ene grounds. Firse, the BLNR found that u[t]he 

Legislature has delegaced ehese maeeers including the issuance of 

conservation di9~rict use permics to the Board. The doccrines of 

non-delegacion and adminiscracive necessity dictaee thae ehe 

Board must decide this case until such cime as the Legislature 

creates a eo~erminous body capable of exercising the same 

jurisdiction." Second, the BLNR found that ·~he e~idence 

presented does noe eseablish chac chere is an 'appearance of 

impropriecy' on the pare of any of the decision-makers" and that, 

"therefore, under the $uB§~l case, there is no reason to 

aisqualify or recuse any deeision-maker in this case." We affirm 

the decision of che BLNR, but only on the second ground for the 

decision. The first ground cited by che BLNR is not a legally 

juscifiable basis for refusing co recuse the board members. 

Appellanes argue thac Landgraf's seaeemene created an 

dappearance of impropriety· for the entire board. We do not 

acoepe chis argument. There was no evidence whatsoever of 

~rongdoing or bias. on ehe pare of ocher board members. All of 

ehe board members were asked, under oath, whether they 

predetermined any. of· the issues relae1ng eo Haseko's applicacion 
. 

and whether ~hey spoke to Landgraf regarding che mateers in his 

ex paree communication. All of the board members denied ehese 

allegacions. The board members seatements, given under oach, are 

12 
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sufficient eo refuce any appearance of impropriety engendereo by 

Landgraf's aeacemenc. Imparcialicyon ehe pare of administrative 

agency officials must be presumed in the absence of con~rary 

evidence. One individual member of a board cannot, solely by his 

own ac~iona, impugn ehe oeher board members. Furthermore, there 

was no cescimony offered by OHA, ocher ~han Landgraf's scatement, 

from which a bias could be inferred. 

Therefore, we hold chat the circuit courc correctly 

affirmed che board's decision noc to recuse or disqualify any 

board member other chan Landgraf. However, if addi~ional 

informa~ion had surfaced indicacing bias on ehe pare of other 

board members, ehe doctrines of non-delegaeion and administrative 

necessicy would noc suffice to overcome ehe constitutional 

requiremenc of an impartial adjudicaccr. ·[Aldminisera~ive 

convenience or even necessicy cannoc override che conscitu~ional 

requiremenc of due process." Ygmada Yc Ha;ural DisasJ:er Claims 

Cpmm'n, 54 Haw. 621, 627, 513 p.2d 1001, 1006 (1973) (citing QhiQ 

Sell Telephpne co y Public U;ilities Commie. 3Q1 u.s. 292, 304-

05 (1.931». 

2. Under ehe Circumseances of This Case, the Hearing on 
Po~ential Bias Satisfied Appellants' Constitutional 
Righ, 1:9 prgqedl1rGll Pue PrOcevR 

AppellanC8 claim that the shor~ dura~ion of the hearing 

and che lack of pre-hearing discove+y were inadequate to afford 

them cheir conseitu~ional right ~o due process. " [D]ue process 

13 

MAR-12-98 ;2:58 FROM-PJPN +1-808-528-1654 T-914 F 14/36 r-086 

sufficient eo refuce any appearance of impropriety engendereo by 

Landgraf's aeacemenc. Imparcialicyon ehe pare of administrative 

agency officials must be presumed in the absence of con~rary 

evidence. One individual member of a board cannot, solely by his 

own ac~iona, impugn ehe oeher board members. Furthermore, there 

was no cescimony offered by OHA, ocher ~han Landgraf's scatement, 

from which a bias could be inferred. 

Therefore, we hold chat the circuit courc correctly 

affirmed che board's decision noc to recuse or disqualify any 

board member other chan Landgraf. However, if addi~ional 

informa~ion had surfaced indicacing bias on ehe pare of other 

board members, ehe doctrines of non-delegaeion and administrative 

necessicy would noc suffice to overcome ehe constitutional 

requiremenc of an impartial adjudicaccr. ·[Aldminisera~ive 

convenience or even necessicy cannoc override che conscitu~ional 

requiremenc of due process." Ygmada Yc Ha;ural DisasJ:er Claims 

Cpmm'n, 54 Haw. 621, 627, 513 p.2d 1001, 1006 (1973) (citing QhiQ 

Sell Telephpne co y Public U;ilities Commie. 3Q1 u.s. 292, 304-

05 (1.931». 

2. Under ehe Circumseances of This Case, the Hearing on 
Po~ential Bias Satisfied Appellants' Constitutional 
Righ, 1:9 prgqedl1rGll Pue PrOcevR 

AppellanC8 claim that the shor~ dura~ion of the hearing 

and che lack of pre-hearing discove+y were inadequate to afford 

them cheir conseitu~ional right ~o due process. " [D]ue process 

13 

MAR-12-98 ;2:58 FROM-PJPN +1-808-528-1654 T-914 F 14/36 r-086 

sufficient eo refuce any appearance of impropriety engendereo by 

Landgraf's aeacemenc. Imparcialicyon ehe pare of administrative 

agency officials must be presumed in the absence of con~rary 

evidence. One individual member of a board cannot, solely by his 

own ac~iona, impugn ehe oeher board members. Furthermore, there 

was no cescimony offered by OHA, ocher ~han Landgraf's scatement, 

from which a bias could be inferred. 

Therefore, we hold chat the circuit courc correctly 

affirmed che board's decision noc to recuse or disqualify any 

board member other chan Landgraf. However, if addi~ional 

informa~ion had surfaced indicacing bias on ehe pare of other 

board members, ehe doctrines of non-delegaeion and administrative 

necessicy would noc suffice to overcome ehe constitutional 

requiremenc of an impartial adjudicaccr. ·[Aldminisera~ive 

convenience or even necessicy cannoc override che conscitu~ional 

requiremenc of due process." Ygmada Yc Ha;ural DisasJ:er Claims 

Cpmm'n, 54 Haw. 621, 627, 513 p.2d 1001, 1006 (1973) (citing QhiQ 

Sell Telephpne co y Public U;ilities Commie. 3Q1 u.s. 292, 304-

05 (1.931». 

2. Under ehe Circumseances of This Case, the Hearing on 
Po~ential Bias Satisfied Appellants' Constitutional 
Righ, 1:9 prgqedl1rGll Pue PrOcevR 

AppellanC8 claim that the shor~ dura~ion of the hearing 

and che lack of pre-hearing discove+y were inadequate to afford 

them cheir conseitu~ional right ~o due process. " [D]ue process 

13 

MAR-12-98 ;2:58 FROM-PJPN +1-808-528-1654 T-914 F 14/36 r-086 

sufficient eo refuce any appearance of impropriety engendereo by 

Landgraf's aeacemenc. Imparcialicyon ehe pare of administrative 

agency officials must be presumed in the absence of con~rary 

evidence. One individual member of a board cannot, solely by his 

own ac~iona, impugn ehe oeher board members. Furthermore, there 

was no cescimony offered by OHA, ocher ~han Landgraf's scatement, 

from which a bias could be inferred. 

Therefore, we hold chat the circuit courc correctly 

affirmed che board's decision noc to recuse or disqualify any 

board member other chan Landgraf. However, if addi~ional 

informa~ion had surfaced indicacing bias on ehe pare of other 

board members, ehe doctrines of non-delegaeion and administrative 

necessicy would noc suffice to overcome ehe constitutional 

requiremenc of an impartial adjudicaccr. ·[Aldminisera~ive 

convenience or even necessicy cannoc override che conscitu~ional 

requiremenc of due process." Ygmada Yc Ha;ural DisasJ:er Claims 

Cpmm'n, 54 Haw. 621, 627, 513 p.2d 1001, 1006 (1973) (citing QhiQ 

Sell Telephpne co y Public U;ilities Commie. 3Q1 u.s. 292, 304-

05 (1.931». 

2. Under ehe Circumseances of This Case, the Hearing on 
Po~ential Bias Satisfied Appellants' Constitutional 
Righ, 1:9 prgqedl1rGll Pue PrOcevR 

AppellanC8 claim that the shor~ dura~ion of the hearing 

and che lack of pre-hearing discove+y were inadequate to afford 

them cheir conseitu~ional right ~o due process. " [D]ue process 

13 

MAR-12-98 ;2:58 FROM-PJPN +1-808-528-1654 T-914 F 14/36 r-086 

sufficient eo refuce any appearance of impropriety engendereo by 

Landgraf's aeacemenc. Imparcialicyon ehe pare of administrative 

agency officials must be presumed in the absence of con~rary 

evidence. One individual member of a board cannot, solely by his 

own ac~iona, impugn ehe oeher board members. Furthermore, there 

was no cescimony offered by OHA, ocher ~han Landgraf's scatement, 

from which a bias could be inferred. 

Therefore, we hold chat the circuit courc correctly 

affirmed che board's decision noc to recuse or disqualify any 

board member other chan Landgraf. However, if addi~ional 

informa~ion had surfaced indicacing bias on ehe pare of other 

board members, ehe doctrines of non-delegaeion and administrative 

necessicy would noc suffice to overcome ehe constitutional 

requiremenc of an impartial adjudicaccr. ·[Aldminisera~ive 

convenience or even necessicy cannoc override che conscitu~ional 

requiremenc of due process." Ygmada Yc Ha;ural DisasJ:er Claims 

Cpmm'n, 54 Haw. 621, 627, 513 p.2d 1001, 1006 (1973) (citing QhiQ 

Sell Telephpne co y Public U;ilities Commie. 3Q1 u.s. 292, 304-

05 (1.931». 

2. Under ehe Circumseances of This Case, the Hearing on 
Po~ential Bias Satisfied Appellants' Constitutional 
Righ, 1:9 prgqedl1rGll Pue PrOcevR 

AppellanC8 claim that the shor~ dura~ion of the hearing 

and che lack of pre-hearing discove+y were inadequate to afford 

them cheir conseitu~ional right ~o due process. " [D]ue process 

13 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



MAR-12-98 12:58 FROM-PJPN +1-808-528-1654 i-914 F 15/36 F-086 

is flexible and calls for such procedural pro~ec~ions as che 

par~icular si~ua~ion demands." Matbew9 v Eldridge, 424 U.S. 

319, 334 (1916). 

The appropriate procedures in a given situation requires consideration of 
three distinct factors: [1] the private interest that will be affected by the 
official action; [2] me risk of an erroneous deprivation of such interest 
through the procedures used and the probable ~alue, if any II of additional 
or substitute procedural safeguards; and [3] the government's interest, 
including the tbnc:tioD involved and the fiscal or admini mative burdens 
that lhe addilioual procedures would entail. 

Ke~an v Tanaka, 75 Haw. 1, 22-23, 856 P.2d l207, 1218-19 (1993) 

(cica~ions omic~ed) . 

As discussed supra,. Appellan~s were unable co provide 

any evidence, beyond ~he seaeemenc of Landgraf, inaicaeing bias 

by any o~her board member. The board members denied, under oath, 

~he allegacions of bias. Appellancs' examinacion of Landgraf and 

board member Apaka did noe reveal any informa~ion warranting 

furcher inquiry. Landgraf, in a sworn affidavic and under oath 

in che hearing, denied any conversacion wich any o~ber board 

member eha~ would have led him ~o believe thac chey had prejudged 

che case. Furehermore, Landgraf asserced chae he was only 

speaking for himself in any scaeemenc he made co Ms. Nicholson. 

Given che c1rcumscancee of chis case, chere was not a 

sufficient basis eo require further discovery of che board 

members. Due eo the grave naeure of Appellanea' allegations, ic 

was necessary for ehe BLNR co allow a hearing in~o the maccer. 

However, the board did not violace Appellancs' due process righes 

14 . 
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by reasonably limiting the scope of ~he hearing ~o address ~he 

issues. Appellancs fail to show ~ha~ ~he probable value of 

additional time and discovery outweighed the government's 

interese in conserving adminis~rative resources and resolving the 

contested case. 

3. The Peputy AtCorney General's Role Was Not Improper 

Appellancs argue that the depucy attorney general 

impermissibly assumed both adjudicaeory and advocacy roles in the 

conduc~ of the proceedings into the motion co recuse the board. 

Appellants rely on Whi,e y. BOard Qf Education, 54 Haw. 10, 501 

P.2d 358 (1912), eo support cheir argument. However, White is 

discinguishable from che instant case. 

In White, we held thac where a depu~y attorney general 

acts as counsel for a parcy in an adversary hearing, he may not 

then advise the agency in its decision-making funceion. In 

White, che Districe Superincendene of the Central Districc of 

O'ahu of the Deparemenc of Education suspended appellant Whice, a 

tenured ~eacher. A hearing was held before a hearing officer on 

ehe ma~te~of Whiee's dismissal. At the hearing, a deputy 

attorney general represented the superintendenc, who was che 

adverse party eo Wb1~e's claim. The deciSion of the hearing 

officer was then appealed to the Board of Eduoation. The deputy 

advised the Board of Education dur~ng the appeal hearing and 

drafted the final deciSion and order on the appeal. We held ~hat 
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the deputy's dual role was improper. "These ac~iona of the 

deputy a~~orney general and ~he Superintendent cast suspicion on 

the integrity of the hearing oonducted by ~he Board [of 

Education].~ Hbjte, S4 Haw. at 10, SOl P.2d at 363. 

The ins~ant situation is distinguishable from that 

presented in Hh;te. The BLNR was not a party adverse to 

Appellants. The purpose of the hearing on the motion to recuse 

or disqualify the BLNR ~as ~o determine if any evidence existed 

to warrant a finding that board members other than Landgraf were 

biased. Neutral decision-makers, including judges or 

administrative officials, are qualified to decide motions for 

their own recusals. Stake y Mata , 71 Haw. 319, 325, 789 P.2d 

1122,1124 (1990).' Ms. Nishioka aided che board in chis 

determinaCion in an adviSOry capacity. Contrary eo Appellan~s' 

assertions, she did Doe advocaee against eheir ineerests. Boch 

the board and Appellancs shared a common goal wich respecc co che 

recusal hearing--eo determine ehe faets upon which Landgraf's 

commen~8 were based. Ms. Nishioka's actions did noe foreclose 

Appellanes' opporcuniey to ques~ion ~he board members on mac~ers 

relevant eo ehe hearing. Accordingly, her role was proper and 

Appellants' due process rights were noc violated by her actions. 

• In ~~ we held ehae when an aff1davi~ for di8qualif~cacion 18 filed 
under HRS § 601-7(b), the judge -must take the fact3 alleged in the affida~1c 
aa true, bu~ can pass upon whether they are legally suft1c1ent.-
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4. The Circuit Court Did Not Err in Oenying Appellants' 
Motion to supplement Record Qn Appeal 

On April 19, 1995, OHA filed, in circuit court, a 

motion to supplement the record on appeal. SEBO joined in this 

motion. Appellants requeseed that the court allow the 

introduction into evidence of eight newspaper articles and 

editorials relating to Landgraf's comments, the decision of the 

BLNR, and Landgraf's subsequent resignation from the board .. 

Appell~ts argued that these articles were tnaterial and relevant 

to the "appearance of impropriety" engendered by Landgraf's 

comments. The circuit court -denied Appellants' motion on June 8, 

1995. The court held that: (1) the newspaper articles were 

hearsay and not relevant to the- case on appeal; (2) the circuit 

court's review of an agency decision is confined to the record on 

appeal; and (3) the issue on appeal as to the impropriety of the 

board's actions could be decided without the opinions of the 

media. We affixm the cir~t court's holding:.. 

The issue before the circuit court, Sitting in its 

appellate capacity to review the decision of the BLHR, was 

whether Landgraf's comments created an appearance of impropriety 

requiring the recusal. or disqualification of the entire board. 

This is a question of law. The fact ehat the media publishes an 

opinion on ehe matter is not legally relevant to the resolution 

of this issue. Irre1evant evidence is not admissible, and the 

circuit court could decide the propriety of the board's actions 
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wi~hout the articles. Indeed, it was obligated to do so because 

HRS § 91-14(f) limits the circuit court's review of the 

administrative agency decision to the record. 5 Therefore, the 

circuit court did noe err in denying Appellants' motion to 

supplement the record. 

c. The ILNR ~Jlfilled its Obligations under the Admjssjon Act. 

Appellants claim that the conditional gr~t of the COCA 

permit by the BLNR violates the Sta~e of Hawai~i~s 

responsibilities under the ceded lands trust, arising from 

section 5 of the Hawai"'i Admission Act. We hold that the 

issuance of the permit did not violate the State's trust 

responsibilities. However, both the board and the Appellants 

mischaracterize the relevant issue presented by this situation. 

In pe1 e Defense Fund y. Paty, 73 Haw. 578, 585, 837 

P.2d 1247,1251 (1992), we set forth the history of the ceded. 

lands trust;· 

[Hawai"i's] ceded lands are lands which were dassiiied as govemment or 
CIOwnlaDds prior to the overthrow of the Hawaiiao.mOnarthy in 1893. 
Upon annexation in 1898, the RepubHc of Hawaii ceded these lands to the 
UDited States. In 1959, when Hawaii was admitted into the UDiou, the 
ceded lands were 1IaDsferred to the newly created Slate, subject to the trust 
pm'VisiODS set fOrth in § S(f) of the AdmissionAc:t. Hawaii .Admismon 
~ Pub.. L No. 86-3~ 73 stat. 4,6 (1959). 

S Pursuant to BRS S 91-14 (e) I if material. additiODal. evidellce is 
p~esented to the ci%cla1t court, it "may order that the add:i.t::lcmel evidence be 
taken before the agGer •••• The ageDC:Y may 1DOClify ita findings, clec:i.s!i.OIl 
and. order br ~eason of the acSditioaal evidence." 'D1erefore, if the acScli.tional 
evidence hael been asaterial., t:he pJ:Oper' action for the c1rc:uit ~ Vou1d have 
been to order the ccmsideration of Che new evidence by the BLl1R. DRS Chapte~ 
91 does DOt prov1de for supplementaticm. of ehe recorc1 dired:l.y in circuie 

• court. 
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~ See also TruSeee9 o~Office Of Hawaiian At;aire v' Yamasaki, 

69 Haw. 154, 737 P.2d 446 (1987). 

Sec~ion S(f) sea~es, in percinent pare, cha~: 

The [ceded lands], together with the proceeds from the sale or other 
disposition of any such lands and the income therefrom, shall be held by 
[the} Swe [ofHawai'i] as a public tmst for the suppott of tile public 
schools and other public educational instimtions, for the benennent of the 
conditions of native Hawaiians, ... for the development of fum and home 
ownership on as widespread a basis as possible for the makjng of public 
improvements, and for the provision of lands for public use. Sudllands, 
proceeds, and income sball be managed aDd disposed offor ODe or more of 
the fOIegoing purposes in such mazmer as the constitution ami laws of 
[the] State [ofHawai'i] shall provide, and their use for any other object 
shall constitute a breach of1rUSt[.] 

The Dnieed Scates Cour~ of Appeals for the Ninch Circui~ has held 

~ha~ "the language of section S(f) declares ehae the Scate is eo 

have the power ~o manage che property and its income in a manner 

chac che conscicueion ana laws of the State provide. That 

confers a broad auehoricy upon the Scate. N prjce y State of 

Hawaii, 921 F.2d 950, 955 (9th eir. 1990). 

[l]t would be mar to mut the WOlds "public ~ to require that the State 
adopt any pania11ar method and fotm of man&gemeau for the cede4laDds. 
All propmy held by a State is hdd upon a 'public uust.' Those wonts 
alone do not dCmand Ilw a StalC deal with its property in my partiaIlar 
manner. 

14- at 955-56. 

In deeermining chac Haseko's proposed use of ceded 

lands is consistent with section S(f), che BLNR found chac: 
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purposes are: 
1. support of public schools and other public educational 

institutions. 
2. for the betterment of the conditions of native hawaiia:as. 
3. for the development offarm and home ownership on as 

widespread a basis as possible. 
4. for the making of public improvemen~ 
s. for the provision of lands for public use. 

78 .... " Under the AdmissioD Act, the Board finds that the submerged 
lands ate public lands within the 5(1) ttust. 

81. The Board •.. finds that the proposed use of the public lands for aD 

entrance channel to the Ewa Marina Project does meet two of the 
enumerated trust pmposes an~ therefore, is a valid use of S(t> trust lands. 
82. rust, the Board finds that the entraDce channel is part of a public 
improvement. ••• The Boani finds that the public uature of the marina and 
the entrance chaJmel makes it part of a public improvement which is an 
enumerated 1ru.st purpose.. 
83. Further, the Board bas imposed as a condition to the pennit, a 
requirement that the boat ramp be a State facility.. The boat lamP will 
gready enhana!! the public's access to the waters by boat and will be a 
public facility. The entrance channel is critical to provide access from the 
public mcility, the boat ramp, to the ocean ~ therefore. is part of a 
public imptOvemeDt. 
14. Second, the Board finds that the use of tile 5(i) 1rust lauds is for a 
public \me namely as an aid to uavigatioD, rec:reatiOD, and commerce. 

PAGE 21/36 

OHA claims that it is necessary for the board-to make a finding 

that the prtmary pur,pose of the use of the ceded lands fits 

within one of the fiv~ enumerated purposes set forth in section 

S (f). SESO joins in Olm,' 8 argument, with the additional 

con~ention that sect~on S(f) requires payment of compensatioD.to 

the trust and that the board improperly deferred the issue of 

compensation. 

The error of the board's findings is that ie is based 

on the assumption that any proposed use of ceded lands must 
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comport with one of the five e~umerated purposes of section S{f). 

Section S(f) states that the ceded lands -tggether with the 

proceeds from the sale Qr other disposition of anx such lands and 

the jncgme therefrom shall be held by said State as a public 

trust for [five purposes].w Therefore, section 5(f) does not 

limit the use of the ceded lands themselves to the five purposes, 

so long as the proceeds from the disposition of these lands are 

held in trust. 

The cons~itution and laws of the State of Hawai~i . 

clearly contemplate·the disposition of ceded lands.' Pursuant to 

HRS § 171-18 (1993), -all proceeds and income from the sale* 

lease or other disposition of (ceded lands} shall be held as a 

public trust for-(the five purposes enumerated in 5 (f) 1 .• This 

statutory section expressly recognizes the power of· the State of 

Hawai ""'i to dispose of ceded lands. Additionally, article XII, 

section 6 of the Bawai'i Constitution states that 

the boml of1nJstees of the OfJice of Hawaiian Affairs sball exercise 
power as pmvided by law: to manage aDd admjnister the proceeds from 
the sale or other disposltion of the lands, natural!eSOurces, minerals and 
income ___ including all income and proceeds from that pro rata portion of 
·the cedecllands 1mst. 

The- State' of HaWai'" i has the power to dispose of ceded 

lands.. The actual. ~se to which these lands is put by this 

disposition does not have to comport with one of the five 

s In 1995. the Attoz:ney General correctlyopiDe4 that the State bas the 
legal a\1thori~y to se1l. or c:lispose o£ ceded lands. Op. Att·y (;ell. 95-03-
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enumerated purposes in the Admission Act as long as fair 

compensation for the disposition of these lands is used for trust 

purposes. The actual issue in this case, therefore, is whether 

the issuance of the COllA permit is a proper disposition of ceded 

lands.~ By statute, ceded lands are public lands. HRS § 171-2 

(1993). The Department of Land and Natural Resources is charged 

with the management, administration, and control of public lands. 

HRS § 171-3 (1993). 

We have previously held that the State of Hawai'i owes 

the same high standard of fiduciary duty in its administration of 

the ceded lands truse as is applicable to a private trustee. 

Pele Defense Fund, 73 Haw. at 604 n.18, 837 P.2d at 1269, n.1S. 

However, while normally 'the trustee is under a duty to the 

beneficiary to use reasonable care and skill to make the trust 

property productive,- Restatement (Second) of Trusts § 181 

(1.959), special considerations limit:. the State's duty and power 

to.utilize ceded lands to generate income. ~ State ex rel. 

Kobayashi y. Zimrins, sa-saw. 106, 121, 566 P.2d 725, 735 (1977), 

we held that -[ulnder public trust principles, the State as 

'7 A wholly different issue 'would be ~aised. if the si.tWltion addressed the 
uncompensated use of ce<!ed lands. The eo2:pU8 of the ce4ecl lands t%USt 
:includes the ceded laDds themse1ves azui t:he c:ompensatioa for use of these 
landu. Because the c:oxpua of ehe trust must be used. cm1y for tz:ust purposes, 
an uneompensate4 use of cede4 lands woul.c! J."equ1~ a fiDding that the sole 
pw:pose of the·use of trust. property was ~or trus~ puxposea. Here, we rely on 
the conClitiOD in the CDta pexmit and the sum's represe4tation on appeal that 
fa1~ Coa'l,PeZl8&tiOD for Baseko· s use of the ceded lands will be sought pursuant 
to HRS Cbapter 171. 
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trustee has the duty to-protect and maintain the trust property 

and regulate its use. Presumptively, this duty is to be 

implemented by devoting the land to actual public uses, e.g. 

recreation. Sale Of the ~rQperty would be permissible only where 

the sale promotes a valid public PUhPQS~.· (Emphasis added.) In 

Zimrlng, this court held that title to new land created as a 

result of volcanic activity passed to the State of Hawai'i, which 

held such land in public trust.. The land in Zimrjns belonged to 

the ceded land trust, and the principles announced in that case 

apply to the instanC situacion. 

The 1978 amendments to the Hawai'i Constitution 

reinforce our holding in Zimrj,ng. Article XI, section 1, added 

in 1978, reads: 

For the benefit of present and future generatioDS, the State and its political 
subdivisions sbalI conserve and protect (Hawai'i's] uaturaI beauty and all 
natural resources, including land, water, air, minerals mel energy sources, 
and shaD promote the development and utilization of these resources in a 
manner consistent wi1h their amservatiOD and in fbrtherance oftbe self­
sufficiency of the Stat£ AJJ _lie; Datmal resourees ate beld in tmS by 
the Stati' for the begefit of the JlIOl'Ie. 

Haw. Conse _ art. XI, § 1 (emphasis added). This provision 

incorporat~s zimring's holding that land held by the State must 

be utilized consisten~ with the public trust doctrine into our 

constitutional jurisprudence. In relation to the ceded lands, 

article XII, section 4, also added in 1978, reads: 'The [ceded 

lands] shall be held by the State as a public trust for n~tive 

Hawaiians and the general public.- uArticle XII, 5 4 was added 
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to the [Hawai'i] Constitution to expressly recognize the trust 

purposes and trust beneficiaries of the § 5{f) trust, clarifying 

that the State's trust obligations extend beyond the Hawaiian 

Homes Land Trust." Pe1e Pefense Fund, 73 Haw. at 603, 837 P.2d 

at 1263. This provision had no effect on the State's power to 

dispose of ceded lands. Rather, this language expressed the 

intent of the drafeers to expand the use of the ceded lands 

revenues. Prior to 1978, the practice of the State ofHawai~i 

~was to channel the proceeds and income of the lands included ~ 

the trust by and large to the Department of Education." TD1st;e~1 

of ORA, 69 Haw. at 162,737 P.2d ae 451 (citation omitted). 

Therefore, although the Admission Act does not, by its 

terms, restrict the sale or other disposition of ceded lands, the 

State's disposition of ceded lands must promote a valid public 

purpose. 

D. This is a Valid Use of PUblic Land Under 
Public Trust Ertnciples. 

The BLNR. determined that: 

13 •••• [I1he enttanc:e channel wiD .... enhance and improve navigation 
. for boats. 11Iere is eurrentIy no public facility to launch boats between 

WaiaDac ancllCe'ebi Lagoon. The applicant has made ~e 
repMSeDtaliODS to the Board that it will make its facility opeD to the public. 
ThO entraDCe dianne) will enhance navigation because it will provide 
access to and nom the shore for 'boats. It v.iIl pmvide ~ where no 
access exists pesent1y •••• The Board also finds that the entrance channel 
will ealJanM recreational and commercial use of navigable waters because 
of gteatet access by boat1 to the ocean. 
74. Seamd, the Board finds that there will be no substantial impaitment 
of the public Jands and waters remaining. The entrance dJanneI is . 
~ to be open to the public under State law and 1he Federal 
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~ to be open to the public under State law and 1he Federal 
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govemmeut's preeminent right of navigable servitude. 

OHA argues that the BLNR's grant of the permit violates the 

public trust doctrine. However, OHA does not challenge these 

findings directly. Instead, ORA argues that the·BLNR may not 

allow the uncompensated use of public trust lands primarily for a 

private commercial purpose. 

ORA is erroneous ~ its argument that the BLNR's 

decision allows uncompensated use of the state lands. BLNR's 

grant of the CDUA permit is conditional on Haseko obtaining 

appropriate authorization for use of state land from the Division 

of Land Management, in compliance with HRS Chapter 171.' HRS 

§ 171-17 (1993) requires an appraisal of public lands before 

disposition and provides that -[nlo [public] lands shall be sold 

or leased for a sum less than. the value fixed by appraisal .. " HRS 

§ 171-13 (1993) provides that an easement also must be sold for 

fair market va~ue. Therefore, Chapter 171 requires Haseko to pay 

fair market value for its use·of stace lands. 

The validity of using publie erust lands for the 

improvement of naviga1:i~D is well-established. The seminal case 

of Illinois Central R.B. 00· Y Illinois, 146 U.S. 387, 460 

(1892), held that: 

• we rejeet SRBO' a eoDeention ehat the grant of ~ permit was a -de 
facto grane of an easemeD~ or other dispoait:l.OA- of public lands in violaeicm 
of HRS Chapter 171. The pexmit was gxante4 c:ol1d:U:ionec1 OA approval. by the 
Division of Lancl MaDa~t purswmt eo Ompter 171. 'l'bi! issue of 
compensation is therefore J:I.Ot ripe ~or CODSiderat1~ a~ tllis time. 
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The state caD DO more abdicate its trust over property in which the whole 
people are interested, like navigable waters and soils under them, so as to 
leave lbem en1irely under the w;e and control of private parties, emcpt in 
the instance gfparceJs mentioned for the improvement of the naviatioD 
and use oftbe waters, or when parcels can be disposed of without 
impaitmeDt of the public interest in what remains. 

PAGE 27/36 

(Emphasis added.) We decline to adopt OHArs position that the 

BLNR must find that the ·primary purpose· of the grant is for a 

public purpose. We agree .with the circuit court that the 

sUbstantial evidence is that there -is a major benefit to the 

public even though a private party may experience similar 

benefits and the source of funding is private.· 

A mere recitation of a public purpose is not" enough t~ 

transform an indi~utably private enterpri~e into a public use. 

The mandate of the public: trust· doctrine, as expressed in our 

state constitution, is to ·utilize (natural] resources in a 

manner consisten~ with their conservation.· If the State of 

Hawai'1 were to dispose of public lands for purely private, 

economic gains, that woulCi violate article XI, section 1 of the 

Hawai'i Constitu~ion. However, that is not the situation in the 

instant case. 

The grant o£ the permit for the ch-edging of a marina 

entrance channel has au Wl:disputably public pw:pose. The fact 

that Haseko will also benefit does not defeat the public use of 

the marina entrance channel. The permit conditions imposed by 

the BLNR are sufficient to preserve ~he public nature of the 

project. Haseko's permie is conditional on, inter alja: (1) 
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constructing piers that provide public fishing ~ceess along the 

banks of the marina; (2) making at least fifey percent of the 

boat slips available to the public at reasonable market rates; 

(3) the dedication of the boat launching ramp c~mplex to the 

State of Hawai'i;' (4) providing shoreline access at no charge; 

(5) providing pedestrian access to and around the entire marina 

facility, open and available to the public free of charge at all 

times; and (6) allowing navigaeional access free of charge for 

the general public.in perpetuity. 

In conjunetion with the compensation for use of state 

lands that Haseko must pay pursuant to HRS Chapter 171, these 

conditions are sufficient to preserve the public nature of the 

pennit. Therefore, we hold that the BLNR's conditional grant of 

the pexmi~ to Haseko did not violate the public crust doctrine 

and was a proper disposition of public lands. 

E. The BLRR's Findings and Conclusions are Inadequate to 
Allow a Deeerminatioh as to Whether it Fulfilled its 
Constitutional Obligation to Protect Cust~ry and 
TXaditional Rights qf Nacive BByaiipna. 

Appellants argue that the grant of the CDOA permit: 

'Violated the State's ~ty to protect the rights of Native 

Hawaiians. Article XIX, section 7 of the Hawai~i constitution 

provides tha1:: 

9 The boat 1aunching complex must include -about 150 associated trailer 
parkingr public: par~, boat wash doWA areas, reetroou a=c:1 outside showers. 
The l.aunehing ramp complex ~1 be open and availa;ble 24 hours a day.· 
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The State reaffirms and sball protect all rights, customarily and 

ttaditionaJIy exercised for subsistence, cultuIal and religious purposes and 

possessed by ahupua 'a tcDants who are descendants of Dative Hawaiians 

who inhabited the Hawaiian Islands prior to 1778, subject to the right of 

the State to regulate such rights. 
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~[T]he reasonable exercise of ancient Hawaiian usage is entitled 

to protection under article XII, section 7. D Public Access 

Shoreline BaXDi'i y. City Planning Cornm'n, 79 Hawai'i 425, 442, 

903 P.2d 1246, 1.263 (1.995) (hereinafter, P.A.S.H.] •. 

The State's power 10 regulate the exexcise of customarily and traditionally 

exercised Hawaiian rights •.. necasarily allows the State to penDit 

development that interferes with such righb in certain citcumstances •••. 

Nevertheless, the State ;$ abJj_M to pmteet the "AWnabJe exercise of 

customariJy and traditjonaJlv exexclsed rim ofHawaiiaw; to the extent 

fegible, 

lA- at 450 n.43, 903 P.2d at 1271 n.43 (emPhasiS added). 

The BLNR's relevant findings were that: 

44. Some people make their 1iviDg off' of fisbing or .barvestiDg limu in the 

pmjcet area. . 

45. The subject shomJine area is used by Native HawaiiaDs, Hawaiians 

aDd Non-HaWaiiaDs who fish, pick she1l1ish and lima. 

46. The locaDon of tho proposed marina dUllmel is not particularly rich in 

Iimu or aquatic life aDd is one of the best places to put.the cbarmet 

.... 
140. Although them ale HawaWms and othezs who fish aDd gather aloDI 

the subject shoreliue area, the weight of the evidence presented suppoUS 

that the IgcatiqD of1he proposed enttanee cbannel is not an espec:ia1ly good 

spot for either fishing .. gatberiDg or other traditioual aDd camomary 
activities by HawaiiaDs. 
141. Theze ate DO fislring villages, bUIial groUDds, or other spiritual sites 

in the Ilea wheJethe proposed chamlel is to be eonstructecL 

142. CcmstructiOD of the proposed entnm.ce channel will pemwlCD1:ly 

remove 400 feet of the existing shoreliDe. 
143. The proposed chaJmel and attificial reef may inaease the abundance 

and diVCISity of fish species, possibly improving fish catch. . 

144. The increased accessibilit¥ to the shoteline with expected higher 

levels of ~oreliDc 6sJrin& di-ving and crabbiDg ~vity, however~ could 

28. 
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result in overharvesting of the fisbezy. 
14S. Limu: the limu grO\Vl1 mainly in the intertidal region .•• Cbanuel 
construction would temporan1y interrupt limu gathering, but limu 
gathering on either side of1he entrance channel would DOt be affected.. ••. 
The resulting SIIldy bottom likely to develop within the channel basin is 
less suitable for marine algae than the existiDg bald substrate. The channel 
margius, however, would provide a bard substrate for algal attachment and 
growth, and the reliet some shelter. However, overall, algal growth is 
likely to be reduced slightly. Increased access could mult in 
overbarvestiDg oflimu. 
146. The Board finds that the conditions imposed by other agency permits 
and by this permit adequately preserves access for traditional and 
customary practices ofHawaiiaus to the exteDt required by law. 

PAGE 30/36 

A condition of the permit granted by the BLNR. is that • [t]he 

applicant [Haseko] shall allow access for fishing, gathering and 

other proven traditional and ·cus~omary practices of Hawaiians to 

continue to the extent required by law.· 

OHA argues that the BLNR. failed in its duty to protect 

native Hawaiian rights by (a) improperly relying on conditions in 

unspecified pet:mits and (b) improperly delegating its obligation 

. to protect native Hawaiian rights to Haseko. We agree. 

on appeal, the BLNR con~ends that nati"e Hawaiian 
. 

rights were not established on the record and therefore that it 

had no duty to ace. We reject this argument as inconsiseent with 

the BLNlt's' own findings. Although the BLNR did not make any 

finding a8# to the. traditional and customary nature of the 

practices, it found that native Hawaiians fish and pick shellfish 

and limu in the subject area. It found that the location of the 

channel is not an -especially good spot·· for these activi~ies. 

This is not equivalent to a finding that t~ese practices do not 
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occur in the subject area. Presumably, by conditioning the 

pennit on Haseko providing for native Hawaiian rights, t:he BLNR 

must have determined that these praetiees existed. Moreover, 

Finding of Fact No. 146 determined that conditions imposed by 

other permits protected access for traditional and customary 

practices of Hawaiians. 

The BLNR failed to make any definitive findings or 

conclusions as to the exercise of native Hawaiian rights in the 

subject area. If native Hawaiian rights are being exercised and 

the practice of these rights will be eurtailed to some extent by 

the issuance of the permit, the BLNR is obligated to address 

this. We hold that, on the record before us, the BLNR. failed to 

discharge its duty to protect. native Hawaiian rights to the 

extent feasible. -(T]he agency must make its findings reasonably 

clear. The parties and the court should not be left to guess, 

with respect to any material question of fact, • • • the precise 

finding of the agency.· Rife·y. Akiba, 81 Kawai'i 84, 87, 912 

P.2d 581, SS4 (App. 1996) (quoting In re Termjnal TranG'" Ins; I 

54 Haw. 134, 139, 504 P.2d 1214, 1217 (1972». It is necessary 

for the BLHR to make express findings as to the exis~ence and 

extent of traditional and customary practices in the sUbjeet . 

area. If the issuance of . the permit will impair these rights, 

the BLNR must determine whether this impairment is justified. 

The delegation of the pro~ection of n~tive Hawaiian 

30 

MAP.-12-98 12:32 FROM:ATTY GEN LAND TRANS 10:80895872999 PAGE 31/36 

occur in the subject area. Presumably, by conditioning the 

pennit on Haseko providing for native Hawaiian rights, t:he BLNR 

must have determined that these praetiees existed. Moreover, 

Finding of Fact No. 146 determined that conditions imposed by 

other permits protected access for traditional and customary 

practices of Hawaiians. 

The BLNR failed to make any definitive findings or 

conclusions as to the exercise of native Hawaiian rights in the 

subject area. If native Hawaiian rights are being exercised and 

the practice of these rights will be eurtailed to some extent by 

the issuance of the permit, the BLNR is obligated to address 

this. We hold that, on the record before us, the BLNR. failed to 

discharge its duty to protect. native Hawaiian rights to the 

extent feasible. -(T]he agency must make its findings reasonably 

clear. The parties and the court should not be left to guess, 

with respect to any material question of fact, • • • the precise 

finding of the agency.· Rife·y. Akiba, 81 Kawai'i 84, 87, 912 

P.2d 581, SS4 (App. 1996) (quoting In re Termjnal TranG'" Ins; I 

54 Haw. 134, 139, 504 P.2d 1214, 1217 (1972». It is necessary 

for the BLHR to make express findings as to the exis~ence and 

extent of traditional and customary practices in the sUbjeet . 

area. If the issuance of . the permit will impair these rights, 

the BLNR must determine whether this impairment is justified. 

The delegation of the pro~ection of n~tive Hawaiian 

30 

MAP.-12-98 12:32 FROM:ATTY GEN LAND TRANS 10:80895872999 PAGE 31/36 

occur in the subject area. Presumably, by conditioning the 

pennit on Haseko providing for native Hawaiian rights, t:he BLNR 

must have determined that these praetiees existed. Moreover, 

Finding of Fact No. 146 determined that conditions imposed by 

other permits protected access for traditional and customary 

practices of Hawaiians. 

The BLNR failed to make any definitive findings or 

conclusions as to the exercise of native Hawaiian rights in the 

subject area. If native Hawaiian rights are being exercised and 

the practice of these rights will be eurtailed to some extent by 

the issuance of the permit, the BLNR is obligated to address 

this. We hold that, on the record before us, the BLNR. failed to 

discharge its duty to protect. native Hawaiian rights to the 

extent feasible. -(T]he agency must make its findings reasonably 

clear. The parties and the court should not be left to guess, 

with respect to any material question of fact, • • • the precise 

finding of the agency.· Rife·y. Akiba, 81 Kawai'i 84, 87, 912 

P.2d 581, SS4 (App. 1996) (quoting In re Termjnal TranG'" Ins; I 

54 Haw. 134, 139, 504 P.2d 1214, 1217 (1972». It is necessary 

for the BLHR to make express findings as to the exis~ence and 

extent of traditional and customary practices in the sUbjeet . 

area. If the issuance of . the permit will impair these rights, 

the BLNR must determine whether this impairment is justified. 

The delegation of the pro~ection of n~tive Hawaiian 

30 

MAP.-12-98 12:32 FROM:ATTY GEN LAND TRANS 10:80895872999 PAGE 31/36 

occur in the subject area. Presumably, by conditioning the 

pennit on Haseko providing for native Hawaiian rights, t:he BLNR 

must have determined that these praetiees existed. Moreover, 

Finding of Fact No. 146 determined that conditions imposed by 

other permits protected access for traditional and customary 

practices of Hawaiians. 

The BLNR failed to make any definitive findings or 

conclusions as to the exercise of native Hawaiian rights in the 

subject area. If native Hawaiian rights are being exercised and 

the practice of these rights will be eurtailed to some extent by 

the issuance of the permit, the BLNR is obligated to address 

this. We hold that, on the record before us, the BLNR. failed to 

discharge its duty to protect. native Hawaiian rights to the 

extent feasible. -(T]he agency must make its findings reasonably 

clear. The parties and the court should not be left to guess, 

with respect to any material question of fact, • • • the precise 

finding of the agency.· Rife·y. Akiba, 81 Kawai'i 84, 87, 912 

P.2d 581, SS4 (App. 1996) (quoting In re Termjnal TranG'" Ins; I 

54 Haw. 134, 139, 504 P.2d 1214, 1217 (1972». It is necessary 

for the BLHR to make express findings as to the exis~ence and 

extent of traditional and customary practices in the sUbjeet . 

area. If the issuance of . the permit will impair these rights, 

the BLNR must determine whether this impairment is justified. 

The delegation of the pro~ection of n~tive Hawaiian 

30 

MAP.-12-98 12:32 FROM:ATTY GEN LAND TRANS 10:80895872999 PAGE 31/36 
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