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MEMORANDUM QP INION

Appellant The Trustees of the Office of Hawaiian
Affairs (OHA) and appellants Save Ewa Beach Ohana, Anna Marie-
Kahunahana-Castro-Howell, and Jeff Alexander (collectively
“SEBO”)} appeal from an order of the circuit court affirming the
decision of appellee State of Hawai“i Board of Land and Natural
Resources (BLNR) granting a conservationAdistricc use area (CDUA)
permit to appellee Haseko (Ewa), Inc (Haseko).

I. BACKGROUND

on April 13, 1993, Haseko submitted a CDUA permit
application to cthe BLNR seeking a permit to dredge a channel
through state-owned submerged lands. The purpose of this permit
was to allow Haseko to cons:rucé a 1400-slip marina as part of
the proposed “Ewa Marina development project. Except for the
marina entrance channel, the entire proposed project is located
on urban-zoned lands owned by Haseko.

A public heariné on the application was held on January
27, 19%94. At this hearing, appellants SEBO, Kahunahana-Castro-
Howell and Alexander requested a contested case hearing. OHA was
later admitted as a party to the contested case hearing.

As part of the plan to construct the marina, Haseko

1 cav. Nos. 95-0330-01 and 95-0324-01 were consolidated by stipulation an
circuit court. OHA and SEBO filed separate briefs in the instant appeal.
Where this copinion refers to “appellants,” we are referring collectively to
OHA, SEBO, Alexander, and Howell. Where the positions of the parties diverge,
we will refer tvo OHA and SEBBO individually.

2
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planned to excavate into the sedimentary caprock layer. Haseko
filed a motion with the BLNR to waive consideration of any issues
related to this excavation to the Commission on Water Resource
Management (CWRM). By minute order filed July 28, 1994,? the
BLNR found that the caprock issues were within the jurisdiction
of the CWRM and granted Haseko’s motion to waive consideration of
these issues. The Board found that:

4. The Presiding Officer finds that the caprock issues, including but not
limited 1o the effect of the excavation of the caprock and its effects on the
aquifer and water supply are within the jurisdiction of the [CWRM].

5. The Presiding Officer finds that the caprock issuc raised by contestants,
specifically, if and to what extent the release of brackish caprock water
directly auributable to the excavation of the land for the marina affects the
near-shore marine environment, is an issue that can be considered by the
[CWRM].

6. The Presiding Officer finds that to avoid duplicarion of issues,
especially where the [CWRM] will require thar Haseko will obtain a water
use permit for the project; the [CWRM)] has the cxpertise to examine all
issues conceming the caprock; and the [CWRM] will fully consider the
water-related issues not considered herein.

7. The Presiding Officer finds that in light of the Water Commission’s
jurisdiction, expertise and pending review of Haseko’s already filed water
use permit application, the [BLNR] should avoid duplication in reviewing
and acting on this marner.

On September 21, 22, and 29, 1994, the BLNR conducted
the contested case hearing. On October 28, 1994, the parties
submitted proposed findings of fact, conclusions of law and

decisions. In the evening of QOctocber 28, 1994, Board member

* Four minucte orders were igsued over the courge of the countested case
proceedings by Keith Ahue, Chairperson of the Board of Land and Natural
Resources, in his capacity as presiding officer of the hearing. This order
was titled Minuce Order Number 1.
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Libert Landgraf entered into an unsolicited, ex parte
conversation with Sheryl Nicholson at a restaurant. Ms.
Nicholson is one of the attorneys representing OHA. Mr. Landgraf
approached Ms. Nicholson and, according to Ms. Nicholson,?® stated
that she *didn‘t have anything to worry about from us,” that “it
was unfortunate that her time had been wasted” on the contested
case hearing and that the *“real fight would lie with” the CWRM.
Ms. Nicholson interpreted Mr. Landgraf’s reference ro “us” to
mean the Board. From the context of Mr. Landgraf’s comments, it
is apparent that he believed he was speaking to a representative
of Haseko. Mr. Landgraf subsequently recused himself from
consideration of Haseko’s permit application.

On December 2, 1994, OHA filed a motion for recusal or
disqualification of the BLNR because of the appearance of
impropriety arising from Mr. Landgraf’s commencs. OHA requested
that the BLNR appeint an impartial master to rehear the case.
SEBO joined in this motioﬁ. The BLNR held a hearing on this
motion on December 9, 1994. By minute order number three, the
BLNR ordered that the contested case hearing be reopened for the
limited purpose of addressing the allegations of bias. Two hours
were allotted for the preséntation of evidence. The hearing was

limited to the following issues: (1) whether any board member

3> Thege comments wezre heard by Ms. Nicholson and her husgband, both of
whom submitted affidavits to the BLNR as to the substance of Mr. Landgraf‘'s
comments.
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predecermined che facts and issues of the CDUA permit application
before the hearing; (2) whether any board member predetermined
the facts before having considered all the evidence presented by
the parties at the contested case hearing; (3) whether any board
member spoke with Mr. Landgraf concerning the matters in his gx
parte communication with Ms. Nicholson; and (4) whether any board
member was biased against any party in the contested case
hearing.

Minute order number three provided that “(c]he hearing
will begin by a statement by our legal counsel for the record and
her questioning of the board members and the introductrion of
statements or affidavits, if any, from the board members.” The
parties were then to present witnesses and question the board
members. Each of the five parties was allotted “a maximum of
twenty minutes for questioning and/or presentation of additional
evidence.”

On December 14,.1994, Mr. Landgraf submitrted an
affidavic to the BLNR. 1In his affidavit, Mr. Landgraf
acknowledged thac he had a conversation with Ms. Nicholsen. 1In
his affidavit, Mr. Landgraf stated thar “[i]f I did say ‘us’ it
was a misstatement: on my part because I was only speaking for
myself and not for any other board member.” Furthermore, the
affidavit stated that:

Prior 1o the October 28, 1994 incident at Baci Cafe, I did not speak with
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any board member including the chairperson about this case. No board
member disclosed to me nor did [ have any information that would cause
me 1o believe that any other board member decided the case prior t0 its
commencement nor prior to all the evidence being presented. I was not
authorized 1o speak for any board member and I was only speaking for
myself.

On December 12, 1994, OHA requested, by letter to the
BLNR chairman, that it be allowed to depose the board members
prior to the hearing. Additionally, OHA requested copies of the
board members’ confidential financial disclosure statements on
file with the State Ethics Commission. OHA also ocbjected to the
deputy attorney general’s role in the hearing, as set out in
minute order number three, on the basis that it impermissibly
combined the roles of advocate and legal advisor. The BLNR
denied OHA’s requests for pre-hearing discovery.

On December 15, 1994, the contested case hearing was
reopened. The hearing began with the deputy attorney general,
Linnel Nishioka.bques:ioning the board members under ocath. Ms.
Nishioka asked each of thé board members an identical series of
questions, as illuscrated by the following exchange with the BLNR

chairman Keith Ahue:

Q: Mr. Chairperson, did you predetermine the facts or the issues of the
CDUA in favor or against any party before the hearing began?

A:No, I didn’e. -

Q: Mr. Chairperson, did you predetermine the facts or issues of the CDUA
in favor or against any party before having considered all the evidence
presented at the contested case hearing in Seprember and the post-hearing
submittals, which were the closing arguments and proposed findings of
facts, conclusions of law submitted by the parties?

A: No, [ did not.
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Q: Did you speak to Mr. Landgraf prior to October 28th, 1994 concerning
the matters raised in his alleged ex parte communication with Ms.
Nicholson?

A: No, I did not.

Q: Are you biased in favor or against any party in this contested case
proceeding?

A:No, I'mnot.

Q: Do you continue 1o have an open mind concerning the proceedings?
A: Yes.

Q: Do you think that you have and continue 1o fairly judge this case
considering all the evidence presented?

A: Yes.

All of the board members questioned by Ms. Nishioka gave
responges that were substantively identical to those given by Mr.
Ahue.

After Ms. Nishioka;s questioning of the board members,
SEBO, Alexander, and Kahunahana-Castro-Howell delegated their
allotted twenty minutes to OHA’s counsel. OHA’‘s counsel
presented testimony from Ms. Nicholson, her husband, and Mr.
Landgraf as to the events at the restaurant on October 28, 1994.
OHA's counsel queationed Mr. Landgraf extensively about the
interaction of the board members prior to this conversation. Mr.
Landgraf denied having any conversation with any board member in
which it was stated that the outcome of Haseko’s permit
application had been prejudged. OHA‘s counsel then questioned
board member Herbert Apaka, Jr. Mr. Apaka stated that the first
time the board participated in a group discuasion on the outcome
of the permit application was on November 17, 1994. Mr. Apaka

denied any previous conversations, formal or informal, within the

7
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board or with Mr. Landgraf individually as to che outcome of the
case. After OHA's counsel rested, having exceeded the allotted
time, Haseko had no questions and offered to allow OHA its twenty
minuces. OHA declined, stating that “twenty minutes of what
might be a two to three-hour questioning would probably not be
too productive.”

On December 16, 1994, the BLNR issued minute order
number four, denying OHA’s motion for recusal or disqualification

of the board. 1In this order, the Board found that:

[Elven were the Board to appoint an “impartial master” that master would
operate subject to the review and decision by the Board. . . . The doctrines
of non-delegation and administrative necessity dictate that the Board must
decide this case until such time as the Legislature creates a coterminous
body capable of exercising the same jurisdiction. . . . [TJhe evidence
presented does not establish that there is an “appearance of impropriety”
on the part of any of the decision-makers, therefore, . . . there is no reason
to disqualify or recuse any decision-maker in this case. As Mr. Landgraf
has already recused himself prior 10 the filing of this Motion, he is not one
of the decision-makers in this case.

On December 16, 1994, the BLNR filed proposed findings of fact,
conclusions of law, and a decision and order. On December 28,
1994, che final decision and oxder of the BINR was filed,
conditionally granting Haseko’s application for a CDUA permict.
The decision and order contained thirty-two conditions on the
grant of the permict.

Appellants timely appealed the decision and order of
the BLNR to the circuit court. OHA, joined by the other

appellants, filed a motion in circuit court to supplement the
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recoxrd on appeal with ten newspaper articles discussing the
proceedings of the BLNR and Mr. Landgraf’s ex parte
communications. The circuit court denied the motion to
supplement the record. On August 28, 1995, the circuit court
affirmed the decision of the BLNR. Appellarits timely appealed to
this courrt.

On appeal, OHA argues that: (1) the issuance of the
permir violated the fiduciary obligations of the- State of Hawai'i
under section 5(f) of the Hawai~i Admission Act and the public
trust doctrine; (2) OHA was denied its constitutional right to
procedural due process because of the appearance of impropriety
created by Mr. Landgraf’s remarks and the BLNR’S subsequent
handling of cthe motion for recuéal; (3) the circuit court erred
in denying OHA’s motion to supplement the record on appeal; (4)
the BLNR failed to protect the traditional and customary rights
of Nacive Hawaiians; and (5) the BLNR unlawfully abrogared its
duties by delegating cons;deration of the caprock issues to the
CWRM. SEBO, et. al, joins in OHA’s arguments one through four
and addicionally argues thact: (6) the issuance of the permit
constitutes an improper disposition of public lands; (7) the BLNR
improperly failed to justify its refusal to adopt proposed
findings of fact; and (8) the project violates Hawai~i
Adminigtrative Rule (HAR) § 13-2-21(d), which requires that users

of land within the conservation district comply wicth all relevant
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startutes.

II. DISCUSSION
A. Scandard of Review
 our review of a decision made by the circuit court upon

its review of an agency’'s decision constitutes a secondary
appeal. In a secondary appeal, the standard of review is one in

which we

must determine whether the [circuit] court was right or wrong in its
decision, applying the standards set forth in HRS § 91-14(g) 1o the
agency’s decision. [This court’s] review is further qualified by the
principle that the [agency’s] decision carries a presumption of validity and
[a]ppellant has the heavy burden of making a convincing showing that the
decision is invalid because it is unjust and unreasonable in its
consequences.

Universicy of Hawai~i Profeggional Assembly v, Tomasguy, 79 Hawai'i
154, 157, 500 P.24 161, 164 (1995) (quoting Sussel v. Civil Serv.
Comm'n, 74 Haw. 599, 608-10, 851 P.2d 311, 316 reconsideration
denied, 74 Haw. 650, 857 P.2d 600 (1993) (cications omictted)
(brackets in original)). .

We have observed that:

[alppeals aken from findings [of fact] set forth in decisions of the Board
are reviewed under the clearly erroneous standard. Thus, the court
considers whether such a finding is [c]learly erroneous in view of the
reliable, probative, and substantial evidence on the whole record{.] The
clearly erroneous standard requires the court to susiain the Board’s
findings uniess the court is left with a firm and definite conviction that a
mistake has been made.

A conclusion of law . . . is not binding on an appellate court and is freely

reviewable for its correctness. Thus, the court reviews [conclusions of
law] de novo, under the right/wrong standard.

10 -
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Bumanglag v. Oahu Sugar Co., Lrd,, 78 Hawai“i 275, 279, 892 P.2d
468, 472 (1995) (quoting Tate v. GTE Hawajjan Tel.  Co., 77
Hawai~i 100, 102-03, 881 P.2d 1246, 1248-49 (1994) (brackets in
original)).
B. Appellanta’ Procedural Due Procegg Rights Weyxe Not Violated.
Appellants argue that their procedural due process
rights were violated by the conduct of the BLNR. Appellants
argue thact: (1) Landgraf’s comments created an appearance of
improprietry that denied them their right to a fair and impartial
decision-maker; (2) the remedial measures taken by the board were
inadequate; and (3) the role of the deputy attorney general at
the recusal hearing was improper.

1. The Appearance of Impropriety Created by Landgraf’'s
Statement Cannot be Imputed to the Enrire Board

A fair trial in a fair tribunal is a basic requirement
of due process.” In _xe Murchigon, 349 U.S. 133, 136 (19585).
This applies to administrative agencies that adjudicate as well
as to courts. Gibson v, Berrvhill., 411 U.S. 564, 579 (1975). 1In
Suggel v, City and county of Honolulu Civil Sexy, comm'y., 71 Haw.
101, 784 P.2d 867 (1989), we held that the *appearance of
impropriery” standard was applicable in a decision whether to
disqualify a member of an adﬁinis:rative board whose impartiality
had been challenged. *“[(Jlustice must satisfy the appearance of
justice.” Qffurc v. United States, 348 U.S. 11, 14 (1954).

In its order denying OHA’'s motion to recuse or

11
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disqualify the other board members, the BLNR based its decision
on two independent grounds. Firsc, the BLNR found that “[t]lhe
Legislature has delegated these matters including the issuance of
conservation district use permits to the Board. The doctrines of
non-delegation and adminiscracive necessity dictate that the
Board must decide this caée uncil such time as the Legislature
creates a coterminous body capable of exercising the same
jurisdiction.” Second, the BLNR found that “"the evidence
presented does not establish that there is an ‘appearance of
impropriety’ on the part of any of the decision-makers” and that,
“therefore, under the sngggl'case, there is no reason to
disqualify or recuse any decision-maker in this case.” We affirm
the decision of the BLNR, but only on the second ground for the
decigion. The first ground cited by the BLNR is not a legally
justifiable basis for refusing to recuse the board members.

Appellants argue that Landgraf’s statement created an
*appearance of impropriet;" for the entire board. We do not
accept this argument. There was no evidence whatsoever of
wrongdoing or bias. on the part of other board members. All of
the board members-weré agsked, under oath, whether they
predetermined any of the iésues relating to Haseko'’'s application
and whether they sﬁbke to Landgraf regarding the matters in his
ex parte communication. All of the'board members denied these

allegations. The board members statements, given under ocath, are

12
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sufficient to refute any appearance of impropriety engendered by
Landgraf’s statement. Impartiality on the part of administrative
agency officials must be presumed in the absence of contrary
evidence. One individual member of a board camnot, solely by his
own actions, impugn the other board members. Furchermore, there
was no testimony offered by OHA, other than Landgraf’s statement,
from which a bias could be inferred.

Therefore, we hold that the circuit court correctly
affirmed the board’'s decision not to recuse or disqualify any
board member other chan Landgraf. However, if additional
information had surfaced indicating bias on the part of other
board members, the doctrines of non-delegatrion and adminiscrative
necessity would not suffice to overcome the constitutional
requirement of an impartial adjudicactor. “([A]ldministrative
convenience or even necessity cannot override the constitutional
requirement of due process.” Yamada v, Natural Digagter Claimg
Comm'n, 54 Haw. 621, 627,'513 P.2d 1001, 1006 (1973) (citing Ohio
Bell Telephone Co. v, Public Utjlitigs Comm'nm, 301 U.S. 292, 304~
05 (1937)).

2. Under the Circumstances of This Case, the Hearing on
Potential Bias Satisfied Appellants’ Constitutional

Right _to Praocedural Dus Process,

Appellants claim that the short duration of the hearing
and the lack of pre-hearing discovery were inadequate to afford

them their constitutional right to due process. *[Dlue process

13
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is flexible and calls for such procedural protections as the

particular situation demands.” Mathews v, Eldridge, 424 U.S.
319, 334 (1897s).

The appropriate procedures in a given situation requires consideration of
three distinct factors: [1] the private interest that will be affected by the
official action; [2] the risk of an erroneous deprivation of such interest
through the procedures used and the probable value, if any, of additional
or substitute procedural safeguards; and {3] the government’s interest,
including the function involved and the fiscal or administrative burdens
that the additional procedures would entail.

Kernan v. Tanaka, 75 Haw. 1, 22-23, 856 P.24 12027, 1218-19 (1993)
(cications omicted).

As discussed gupra, Appellants were unable to provide
any evidence, beyond the statement of Landgraf, indicating bias
by any other board member. The bpard members denied, under oath,
the allegations of bias. Appellants’ examination of landgraf and
board member Apaka did not reveal any information warranting
further inquiry. Landgraf, in a sworn affidavit and under oath
in the hearing, denied any conversation with any other board
member that would have led him to believe that they had prejudged
the case. Furthermore, Landgraf asserted that he was only
speaking £§r himgelf in any statement he made to Ms. Nicholson.

Given the circumstances of this case, there was not a
sufficient basis :o.require.fur:her discovery of the board
members. Due to the grave nature of Appellants’ allegations, it
was necessary for the BLNR to allow a hearing into the matcter.

However, the board did not violate Appellants’ due process rights

14 .
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by reascnably limiting the scope of the hearing to address the
issues. Appellants fail to show that the probable value of
additional time and discovery outweighed the government'’s
interest in conserving administrative resources and resolving the
contested case.

3. The Deputy Artorxney Gemeral's Role Was Not Improper,

Appellancs argue that the deputy attorney general
impermissibly assumed both adjudicatory and advocacy roles in the
conduct of the proceedings into the motion to recuse the board.
Appellants rely on Whire v, Board of Education, 54 Haw. 10, 501
p.2d4 358 (1972), to support their argument. However, White is
distinguishable from the instant case.

In White, we held that where a deputy attorney general
acts as counsel for a party in an adversary hearing, he may not
then advise the agency in its decision-making function. In
Hhice, cthe District Superintendent of the Central District of
0 ahu of the Department of Education suspended appellant White, a
tenured teacher. A hearing was held before a hearing officer on
the matter of White’s dismissal. At the hearing, a deputy
attorney general represented the superintendent, who was the
adverxse party to White’s claim. The decision of the hearing
officer wags then appealed to the Board of Education. The deputy
advised the Board of Education during the appeal hearing and

drafted the final decision and order on the appeal. We held that

15
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the deputy’'s dual role was improper. “These acrions of the
deputy attorney general and the Superintendent cast suspicion on
the integrity of the hearing conducted by the Board [of
Education] .~ Whire, 54 Haw. at 16, 501 P.2d at 363.

The instant situation is distinguishable from that
presented in White. The BLNR was not a party adverse to
Appellants. The purpose of the hearing on the motion to recuse
or disqualify the BLNR was to determine if any evidence existed
to warrant a finding thac board members other than Landgraf were
biased. Neurral decision-makers, including judges or
administracive officials, are qualified to decide motions for
their own recusals. Stare v, Mata, 71 Haw. 319, 325, 789 P.2d
1122, 1124 (1990).¢* Ma. Nishioka aided the board in cthis
determination in an advisory capacity. Contrary to Appellants’
assertions, she did not advecate against their interests. Both
the board and Appellants shared a common goal wicth respect to the
recusal hearing--to deterﬁine the facts upon which Landgraf’s
comments were based. Ms. Nishioka‘’s actiona did not foreclose
Appellants‘ opportunity to question the board members on matters
relevant to the hearing. Accordingly, her role was proper and

Appellants’ due process rights were not violated by her actiomns.

* In Maca. we held that when an affidavit for diaqualification 18 filed
under HRS § 601-7(b), the judge "must take the facts alleged in the affidavic
as true, but can pass upon whether they are legally sufficient.”

16
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4. The Circuit Court Did Not Err in Denying Appellants’
Motion to Supplement Record on Appeal,

On April 19, 1995, OHA filed, in circuit court, a
motion to supplement the record on appeal. SEBO joined in this
motion. Appellants requested that the court allow the
introduction into evidence of eight newspaper articles and
editorials relating to Landgraf’s comments, the decision of the
BLNR, and Landgraf’s subsequent resignation from the Board.
Appellapts argued that these articles weré material and relevant
to the “appearance of impropriety” engendered by Landgraf’s
comments. The circuit court denied Appellants’ motion on June 8,
195S. The court held that: (1) the newspaper articles were
hearsay and not relevant to the-case on appeal; (2) the circuit
'court‘ s review of an agency decision is confined to the record on
appeal; and (3) the issue on appeal as to the impropriety of the
board’s actions could be decided without the opinions of the
media. We affixm the cirtuit court’s holding.

The issue before the circuit court, sitting in its
appellate capacity to review the decision of the BLNR, was
whether lLandgraf’s couments created an appearance of impropriety
requiring the recusal or disqualification of the entire board.
This is a question of law. The fact that the media publishes an
opinion ;an the matter is not legally relevant to the resolution
of this issue. Irrelevant evidence is not admissible, and the

circuit court could decide the propriety of the board’s actions

17



without the articles. Indeed, it was obligated to do so because
HRS § 91-14(f) limits the circuit court’s review of the
administrative agency decision to the record.® Therefore, the
circuit court 4id not err in denying Appellants’ motion to
supplement the record.

C.

The BINR Fulfilled its Obligati Und he Admissi Act.

Appellants claim that the conditional grant of the CDUA
permit by the BLNR violates the State of Hawai'i"s
responsibilities under the ceded lands trust, arising from
section § of the Hawai™i Admission Act. We hold that the
issuance of the permit did nc;t vi;alate the State’s trust
responsibilities. Howevér, both the board and the Appellants
mischaracterize the relevant iséue presented by this situation.
In Pele Defense Fund v. Paty, 73 Haw. 578, 585, 837

pP.2d 1247, 1251 (1992), we set forth the history of the ceded.

lands trust:

[Hawai'i’s] ceded lands are lands which were classified as government or
crown lands prior 1o the overthrow of the Hawaiian monarchy in 1893.
Upon annexation in 1898, the Republic of Hawaii ceded these lands to the
United States. In 1959, when Hawaii was admitted into the Uniop, the
ceded lands were transferred to the newly created state, subject to the trust
provisions set forth in § 5(f) of the Admission Act Hawaii Admission
Act, Pub. L. No. 86-3, 73 Stat. 4, 6 (1959).

$ pursuant to HRS § 91-14(e), if material additional evidence is
presented to the circuit court, it “may order that the additicnal evidence be
taken before the agency . . . - The agency may modify its findings, decision
and order by reason of the additiocmal evidence.” Therefore, if the additional
evidence had been material, the proper action for the circuit court would have
been to order the consideration of the new evidence by the BLMR. HRS Chapter

91 does mot provide for supplementation of the record dirxectly in circuit
court. .

18
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1d S ] T £ Offi f Hawaii . 9
69 Haw. 154, 737 P.2d 446 (1987).

Section S(f) states, in pertinent part, that:

The [ceded lands), together with the proceeds from the sale or other
disposition of any such lands and the income therefrom, shall be held by
[the) State {of Hawai'i] as a public trust for the support of the public
schools and other public educational instimutions, for the benerment of the
conditions of native Hawaiians, . . . for the development of farm and home
ownership on as widespread a basis as possible for the making of public
improvements, and for the provision of lands for public use. Such lands,
proceeds, and income shall be managed and disposed of for ane or more of
the foregoing purposes in such manner as the constitution and laws of
[the] State [of Hawai'i] shall provide, and their use for any other object
shall constitute a breach of mustf.]

The United States Court of Appeals for the Ninth Circuic has held
thar “the language of section S(f) declares that the State is to
have the power to manage the property and its 'income in a manner
chat the constirution and laws of the State provide. That
confers a broad authority upon the State.” Price v, State of
Hawaii, 921 F.2d 950, 955 (9th Cir. 1990).

(TJc would be error to read the words “public trust” to require that the State
adopt any particular method and form of management for the ceded lands.
All property held by a state is held upon a *public trust.” Those words
alone do not demand that a state deal with its property in any particular
manner.

Id, ac 955-56.
In determining thac Haseko’s proposed use of ceded
lands is consistent with gsection S(f), the BLNR found that:

76. Section 5(f) of the Admission Act provides that all ceded lands shall
be placed in a trust and the wust lands and the proceeds therefrom shall be
used for the five enumerated purposes of the act. The five enumerated
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PUTPOSES are:
1. support of public schools and other public educational
2. for the betterment of the conditions of native hawaiians.
3. for the development of farm and home ownership on as
widespread a basis as possible. )
4. for the making of public improvements.
5. for the provision of lands for public use.

78.. .. Under the Admission Act, the Board finds that the submerged
lands are public lands within the S(f) trust.

81. The Board . . . finds that the proposed use of the public lands for an
entrance channel to the Ewa Marina Project does meet two of the
enumerated trust purposes and, therefore, is a valid use of 5(f) trust lands.
82. First, the Board finds that the entrance channel is part of a public
improvement. . . . The Board finds that the public nature of the marina and
the entrance chaunel makes it part of a public improvement which is an
enumerated trust purpose.

83. Further, the Board has iroposed as a condition to the permit, a
requirement that the boat ramp be a State facility. The boat ramp will
greatly enhance the public”s access to the waters by boat and will be a
public facility. The entrance channel is eritical to provide access from the
public facility, the boat ramp, to the ocean and, therefore, is part of a

34. Second, the Board finds that the use of the 5(f) trust lands is for a
public use namely as an aid to navigation, recreation, and commerce.

OHA claims that it is necessary for the board- to make a finding
that the primary purpose of the use of the ceded lands fits
within one of the five enumerated purposes get forth in section
S(f). SBEO joins in OHA’s argument, with the additional
contention that section S(f) requires payment of compensation o
thé trxrust and that the boaﬁ improperly deferred the issue of
compensation.

1:he error of the board‘’s findings is that it is based

on the agsumption that any proposed use of ceded lands must
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comport with one of the five enumerated purposes of section S(f).
Section S5(f) states that the ceded lands “ftogether with the

is £ e} ] ] 1 - £ h_land 3
the income therefrom shall be held by said State as a public
trust for [five purposes].” Therefore, section 5(f) does not
limit the use of the ceded 1énds themselves to the five purposes,
50 long as the proceeds from the disposition of these lands are
held in trust.

The constitution and laws of the State of Hawai'i
clearly contemplate -the dispositioﬁ of ceded lands.® Pursuant to
HRS § 171-18 (19%3), *“all prdceeds and income from :he.sale,
lease or other disposition of [ceded lands} shall be held as a
public trust for {[the five pnrpéses enumerated in S(£)].~ This
statutory section expressly recognizes the power of the State of
Hawai“i to dispose of ceded lands. Additionally, article XII,
section 6 of the Ka;ai‘i Constitution states that

the board of trustees of the Office of Hawaiian Affairs shall exercise

power as provided by law: to manage and administer the proceeds from

the sale or other disposition of the lands, natural resources, minerals and

income . . . including all income and proceeds from that pro rata portion of
the ceded lands trust.

The State of Hawai“i has the power to dispose of ceded
lands. The actual use to which these lands is put by this

disposition does not have to comport with one of the five

¢ In 1995, the Attorney General correctly opined that the State has the
legal authority to sell or dispose of ceded lands. Op. Att'y Gem. 95-03.
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enumerated purposes in the Admission Act as long as fair
compensation for the disposition of these lands is used for trust
purposes. The actual issue in this case, therefore, is whether
the issuvance of the CDUA permit is a proper disposition of ceded
lands.” By statute, ceded lands are public lands. HRS § 171-2
(1993). The Department of Land and Natural Resources is charged
with the management, administration, and control of public lands.
HRS § 171-3 (1993).

We have previously held that the State of Hawai~i owes
the same high étandard of fiduciary duty in its administration of
the ceded lands trust as is épplicable to a private trustee;
Pele Defense Fund, 73 Haw. at 604 n.18, 837 P.2d at 1269 n.18.
However, while normally “the tréstee is under a duty to the
beneficiary to use reasonable care and skill to make the trust
property productive,” Restatement (Second) of Trusts § 181
(1959), special considerations limit the State’s duty and power

to utilize ceded lands to genmerate income. In State ex rel,

Kobavashi v, Zimring, S8 -Haw. 106, 121, 566 P.2d 725, 735 (1977),

we held that *{ulnder public trust principles, the State as

7 A wholly different issue would be raised if the situation addressed the
uncompensated use of ceded lands. The corpus of the ceded lands txust
includes the ceded lands themselves and the compensatior for use of these
lands. Because the corpus of the trust must be used only foxr trust purposes,
an uncompensated use of ceded lands would require a finding that the sole
purpose of the use of trust property was for trust purposes. Here, we rely on
the condition in the CDUA peymit and the BLMR’S representation om appeal that
fair compensation for Raseko’s use of the ceded lands will be sought pursuant
to HRS Chapter 171.
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trustee has the duty to-protect and maintain the trust property
and regulate its use. Presumptively, this duty is to be

implemented by devoting the land to actual public uses, e.g.

recreation. gSale of the property would be permissible only where
the sale promotes a valid public purpose.” (Emphasis added.) In
Zinmring, this court held that title to new land created as a
result of volcanic activity passed to the State of Hawai“i, which
held such land in public trust. The land.in Zimziné belonged to
the ceded land trust, and the principles anmounced in that case
apply to the instant situation.

The 1978 amendments to the Hawai“i Constitution
reinforce our holding in Zimring. Article XI, section 1, added

in 1978, reads:

For the benefit of present and future generations, the State and its political
subdivisions shall conserve and protect {Fawai'i’s] natural beauty and all
natural resources, including land, water, air, mjnerals and energy sources,
and shall promote the development and utilization of these resources in a
nmnmncomnﬂunvnﬂr&wucamwnmnonandunﬁnﬂxmnmeof&wsﬁf

Haw. Const. art. XI, § 1 (emphasis added). This provision
incorporates Zim:ins'é holding that land held by the State must
be utilized consistent with ché public trust doctrine into our
constitutional jurisprudence. 1In relation to the ceded lands,
article XII, section 4, alsc added in 1978, reads: “The [ceded
lands! shall be held by the State as a public trust for native

Hawaiians and the general public.” “Axticle XII, § 4 was added

23



MAR-12-98 12:30 FROM:ATTY GEN LAND TRANS 1D: 80895872999 PAGE

to the [Hawai~i] Constitution to expressly recognize the trust
purposes and trust beneficiaries of the § 5(f) trust, clarifying
that the State’s trust obligations extend beyond the Hawaiian
Homes Land Trust.” Pele Defense Fund, 73 Haw. at 603, 837 P.2d
at 1263. This provision had no effect on the State’s power to
dispose of ceded lands. Rather, this language expressed the
intent of the drafters to expand the use of the ceded lands
revenues. Prior to 1978, the practice of the State of Hawai“i
“was to channel the proceeds and income of the lands included in
the trust by and large to the Department of Education.” Ixusteesg
of OHA, 69 Haw. at 162, 737 F.2d at 451 (citation omitted).
'I‘herefoz"e, although the Admission Act does not, by its
terms, restrict the sale or other disposgition of ceded lands, the
State’s disposition of ceded lands must promote a valid public

purpose.

D. This is a Valid Use of Public Land Under

The BLMR determined that:

73. ... [T]he entrance channel will . . . enhance and improve navigation
for boats. There is currently no public facility to launch boats between
Waianae and Ke'ehi Lagoon. The applicant has made specific
representations to the Board that it will make its facility open to the public.
The eptrance channel will enbhance navigation because it will provide
access to and from the shore for boats. It will provide access where no
access exists presently. . . . The Board also finds that the entrance channel
will enbance recreational and commercial use of navigable waters because
of greater access by boats to the ocean.

74. Second, the Board finds that there will be no substantial impairment
of the public lands and waters remaining. The entrance chanrel is )
required to be open to the public under State Jaw and the Federal

24
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government’s preeminent right of navigable servitude.

OHA argues that the BLNR‘s grant of the permit violates the
public trust doctrine. However, OHA does not challenge these
findings directly. Instead, OHA argues that the.BLNR may not
allow the uncompensated use of public trust lands primarily for a
private commercial purpose.

OHA is erroneous in its argument that the BINR'’s
decision allows uncompensated use of the state lands. BLNR’S
grant of the CDUA permit is conditional on Haseko obtaining
appropriate authorization for use of state land from the Division
of Land Management, in compliance with HRS Chapter 171.® HRS
§ 171-17 (1993) requires an appraisal of public lands before
disposition and provides that *[n}o [public] lands shall be sold
or leased for a sum less than the value fixed by appraisal.” HRS
§ 171-13 (1993) provides that an easement also must be sold for
fair wmarket value. Therefore, Chapter 171 requires Haseko to pay
fair market value for iCB'uae-of state lands.

The validity of using public trust lands for the
improvement of navigation is well-egtablished. The seminal case

of Illinocig Central R.R. Co, v, Illinois, 146 U.S. 387, 460
(1892), held that: : ‘ .

s We reject SRBO’s contention that the grant of the permit was a “de
facto grant of an easement ox other disposition” of public lands in violation
of HRS Chapter 171. The permit was granted conditiomed on approval by the
Division of Land Management pursuant to Chapter 171. The issue of
compensation is therefore not ripe for consideration at this time.
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The state can no more abdicate its trust over property in which the whole
people are interested, like navigable waters and soils under them, so as to
leeve them entm:ly under the use and control of pmme pams, mm

and use of the waters, or when patcels can be dlsposed of without
impairment of the public interest in what remains.

(Emphasis added.) We decline to adopt OHA'S position that the
BLNR must find that the “primary purpose” of the grant is for a
public purpose. We agree with the circuit court that the
substantial evidence is that there *is a major benefit to the
public even though a private party may experience similar
benefits and the source of funding is private.”

A mere recitation of a public purpose is not enough ta
transform an indisputably private enterprise into a public use.
The mandate of the public trust doctrine, as expressed in our
state constitution, is to *“utilize ([natural] resources in a
ranner consistent mt:h their éonservation.' If the State of
Hawai“i were to dispose of public lands for purely private,
economic gains, that would violate article XI, section 1 of the

.\.

Hawai Congtitution. However, that is not the situation in the
instant case.

The grant of the permit for the dredging of a marina
entrance channei has an undisputably public purpose. The fact
that Haseko will alXso benefit does not defeat the public use of
the marina entrance channel. The permit conditions imposed by
the BLNR are sufficient to presefve the public nature of the
project.  Haseko’s permit is conditional on, inter alia: (1)
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constructing piers that provide public fishing access along the
banks of the marina; (2) making at least fifty percent of the
boat slips availabie to the public at reasocnable market rates;
(3) the dedication of the boat launching ramp complex to the
State of Hawai“i;® (4) providing shoreline access at no charge;
(s) providing pedestrian access to and around the entire marina
facility, open and available to the public free of charge at all
times; and (6) allowing navigational access free of charge for
the general public in perpetuity.

In conjunction with the compensation for use of state
lands that Haseko must pay pﬁrsuant to HRS Chapter 171, these
cénditions are sufficient to preserve the public nature of the
permit. Therefore, we hold tha; the BINR’s conditional grant of
the permit to Haseko did not violate the public trust doctrine
and was a proper disposition of public lands.

B. The BINR’s Findings and Conclusions are Inadequate to
Allow a Determinationh as to Whether it Fulfilled its
Constitutional Obligation to Protect Customary and

Appellants argue that the grant of the CDUA permit
violated the State’s duty to protect the rights of Native
Hawaiians. Article XII, section 7 of the Hawai“i Constitution

provides that:

5 The boat launching complex must include “about 150 associated trailer
parking, public parking, boat wash down areas, restrooms and outside showers.
The launching ramp complex shall be open and available 24 hours a day.”
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The State reaffirms and shall protect all rights, customarily and
traditionally exercised for subsistence, cultural and religious purposes and
possessed by ahupua’a tenants who are descendants of native Hawaijans
who inhabited the Hawaiian Islands prior to 1778, subject to the right of
the State to regulate such rights.

* [Tlhe reascnable exercise of ancient Hawaiian usage is entitled

to protection under article XII, section 7.7 Public Access

shoreline Hawai“i v, City PRlanning Comm'n, 79 Hawai“~i 425, 442,
903 P.2d 1246, 1263 (1995) (hereinafter, P.A.S.H.1.-

‘i'he State’s power to regulate the exercise of customarily and traditionally
exercised Hawaiian rights . . . necessarily allows the State to permit
development that interferes with such rights in certain i CES..v .

S it ¢

Id. at 450 n.43, 903 P.2d at 1271 n.43 (emphasis added).

The BINR’s relevant findings were that:

44, SGmepeoplemakeMﬁvhgoﬁ'ofﬁshingorharvmgﬁmninthe
project area. .

45. ThesubjectshoreﬁneamisusedbyNaﬁveHawaiims,Hawaﬁms
and Non-Hawaiians who fish, pick shellfish and limu.

46. The location of the proposed marina chaonel is not particularly rich in
Kmoraquaﬁclifeandisoneof&ebstplamtop&_thechamL

140. Al‘houghthmm!lawai’mnsandothmwhoﬁshandgaﬂmalong
the subject shoreline area, the weight of the evidence presented supports
that the Jocation of the proposed entrance channel is not an especially good
spotfouitherﬁslﬁng,ga:heﬁn‘gotothetu-adiﬁonalandamomary
activities by Hawaiians.

141. Thaeatenoﬁshingvillzges,buﬁalgzmmds,moﬂmspiﬁunlshes
in the area where the proposed channel is to be constructed.

142. Construction of the proposed entrance channel will permanently
remove 400 feet of the existing shoreline.

143. The proposed channe!l and artificial reef may increase the abundance
and diversity of fish species, possibly improving fish catch. )
144. The increased accessibility to the shoreline with expected higher
levels of shorehneﬁshmg,dwmg and crabbing activity, however, could
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result in overharvesting of the fishery.

145. Limu: The limu grown mainly in the intertidal region . . . Chanuel
construction would temporarily interrupt limu gathering, but limu
gatbering on either side of the entrance channel would not be affected. .. .
The resulting sandy bottom likely to develop within the channel basin is
less suitable for marine algae than the existing hard substrate. The channel
margins, however, would provide a bard substrate for algal attachment and
growth, and the relief, some shelter. However, overall, algal growth is
likely to be reduced slightly. Increased access could resultin
overharvesting of limu.

146. The Board finds that the conditions imposed by other agency permits
and by this permit adequately preserves access for traditional and
customary practices of Hawaiians to the extent required by law.

A condition of the permit granted by the BLNR is that “([tlhe
applicant [Haseko] shall allow access for fishing, gathering and
other proven traditional and ‘customary practices of Hawaiians to
continue to the extent required by law.®

OHA argues that the BINR failed in its duty to protect
native Hawaiian rights by (a) improperly relying on conditions in
unspecified permits and (b) improperly delegating its obligation
to protect native Hawaiian rights to Haseko. We agree.

On appeal, the BINR contends that native Hawaiian
rights were not eﬂ:ablishmf on the record and ;:herefore that it
had no duty'to act. We reject this argument as inconsistent with
the BLNR’s own findings. Although the BLNR did not make any

| finding as.to the traditional and customary nature of the
practices;, it found that native Hawaiiang fish and pick shellfish
and limu in the subject area. It found that the location of the
channel is ﬁot an “especially goéd gpot”  for these activities.

This is not equivalent to a finding that these practices do not
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occur in the subject area. Presumably, by conditioning the
permit on Haseko providing for native Hawaiian rights, the BLNR
must have determined that these practices existed. Morxeover,
Finding of Fact No. 146 determined that conditions imposed by
other permits protected access for traditional and customary
practices of Hawaiians.

The BINR failed to make any definitive findings or
conclusions as to the exercise of native Hawaiian rights in the
subject area. If native Hawaiian rights are bging exexrcised and
the practice of these rights will be curtailed to some extent by
the issuance of the permit, the BLNR is obligated to address
this. We hold that, on the record before us, the BLNR failed to
discharge its duty to protect n;tive Hawaiian rights to the
extent feasible. *[Tlhe agency must make its findings reasonably
clear. The parties and the court should not be left to guess,
with respect to any material question of fact, . . . the precise
finding of the agency.” éife;!‘_Akiha, 81 Haw§i‘i 84, 87, 912
p.2d $81, S84 (App. 1996) (guoting In xe Terminal Transp.. Inc.,
54 Haw. 134, 139, 504 P.2d 1214, 1217 (1572)). It is necessary
for the BLNR to make éxpress findings as to the existence and
extent of traditional and customary practices in the subject °
area. If the issuance of the permit will impaix these rights,
the BLNR must determine whether this impairment is justified.

The delegation of the protection of native Hawaiian
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