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1. INTRODUCTEON

The United Nations Working Group on the Issue of Discrimination
Against Women in Law and Practice views the right to reproductive
autonomy as essential to women’s equality.' The UN Committee on the
Elimination of Discrimination Against Wemen (cstablished by the
Con\'cn(iml on the Elimination of All Forms of Discrimination Agaimst
Women) also crphasizes the importance of reproductive autenemy and the
gender-specific health risks of enforced pregrancy and childbirth.* Many
interrational courts and treaty-monitoring bodies have aiso issued decisions
recognizing that denial of abortion care violates a woman's human rights.
particularly when a pregnancy threatens her life or health. or resufted from
rape or incest.* Comparative studies of national laws further demonstrate that
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the global trend is towards liberalization.” Even juriscictions that stll
formally prohibit abortion often provide hroad exceptions —not only for the
life of the woman but alse fer situations in which the presnancy would likely
damage her physical or mental health. or the well-being of her famidy.”

Yet. scctions of the United States arc rapidly moving in lhc opposite
direction. In Dlohbs v. Jacksor Women s Health Organi - the United
States Supreme Court upheld (by a vore of 6 o 31 a h—'hbslb&ippl statute
prohibiting abortion after the fifreenth week of pregnancy. The Court had
originally granted certiorari t decide the timited question of whether all pre-
viability bans on elective abortions are unconstitutional ané Chief Justce
Roberts {who concurred in the judgment but éid not joir the m(unm\
opinion) argued that the Court should confine itself to that limited guestion.®
Nonerheless, the Suprenze Court went further and decided iby a vore of 3 ©
4 o overrule Roe v Wude® and Plonned Parentiiood of Sowtheastern
Pennsyivania v. Cuvey.™ As of January 2023, rwenty-four states had cither
prohibited abortion it most carcumstanees or were in the process of deing
so.'! Mcanwhile. other states (und also the federal governmenty have
responded to Dohbs by reaffirming or strengthening legal protections for
reproducrive autonemy. There are also compering lawsuits perding in the
federal courts concerning mifepristone, a drug commonly used for carly
abortions: onc secks a nationwide ban on the crug while the other seeks ©
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make it more accessible.”? Thus. the decision in Dobbs has set the stage for
new conflicts. ar least some of which will likely work their way to the
Supreme Court.

Whilc individuals of all genderidentitics can become pregnant. this Article
focuses on the impact of Dobbs on women’s right to cquality. as restrictions
on ahortion disproportionately affect women and perpetuate stereotypes of
their roke in society. Part [[ of the Articie begins by eoviewing the approach
taken in Roe. which analyzed aborton from the perspective of a gender-
neufral right to privacy, part of the liberty that is protected by the Due Process
Clause. In Cus

v. the Supreme Court dispensed with the timester
framework, bur upheld Roe s “essential holding ™ {the nght o terminate a

pregrancy pre-viahility). Casey also arguably broadened the jurisprudennal
foundations for a right to abertion. reflecting the interewining rights of liberty
and equality. This interpretanive approach to the Fourteenth Amendment’s
Due Process Clause — sometimes referred fo as “equal dignity™ — was
further developed in [hc. cascs of Lawrence v Tevas”? United States 1.
Windsor."s and OB el v. Hodges,"™ which confirmed the rights of LGBT
7ens fo equal it Yer. the comeept of cqual dignity was never as
robustly appfied in cases relating to women’s tight to access abortion.
Meoreover, the Supreme Court never expressly overruled Washingron v.
Glucksberg" or Gedwidig v. Aielo." cases that would come back o haunt
acvocates for reproduc autonony.

Part (I of the Article then analyzes the likely impact of Dob!
constitutional mterpretation in the federal courts. In addirion to resurrecting
rigid test for unenumerated nights. Justice Alite’s majonn
rarrow view of American history. ignoring the
that women originally exercised and the

cl
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the state level in the 1808s. While the majority opinion expressly states that
it has no impact beyond the right to abortion, it is difficult o reconcile the
approach taken in Dobbs with other case law on substantive duc process.
particularly recent cases protecting the rights of the LGBT community.
Justice Alito also tailed w acknowledge the relationship hetween a right o
reproductive autonomy and the Equal Prowction Clause. Ultimately. this
coulé urdermine equal protection jurisprudernce in arcas other than abertion.

Part IV considers the impace of Dabbs from a nmore pragmatic perspective.
Contrary to the expectations of ¥ in the anti-abortion movement, Daebbs
is unlikely to substantially decrcasce the number of abortions i the United
States. This is partly because advocates for reproductive autoromy are
employing new te, including law reform and lingation at the state
level. Women in restrictive states are alse finding ways to get around the new
hans, as abortion pills can be obtained from other states anc, if necessary.,
from foreign counwies. But the incquality that has fong existed in
reproductive health care will be further exacerbated by Dobbs. Women of
color. women who live with disabilites. and women wheo live in poverty will
suffer disproportionately, partly because they will have greater difficulty
obtaining ahortion pills from ourside their states, but also because they have
higher rates of maternal mortulity and are more likely to be targeted for

investigation and prosccution if they “sclf-manage™ an abortion. The
question is how legi

ttors and policy makers will grapple. if at all, with those
systemic  incqualities. Part ¥ thus  briefly  concludes with some
recommendations for legislation at the stare level.

II. REPRODUCTIVE AUTONOMY — AT TIIE NEXUS OF PRIVACY, LIBERTY
AND EQUALITY?
AL The Relationship Berween Gender Equafity and Reproductive
Autonomy

When arguing for a right to reproductive autonomy (whether in the courts
or in legislative hodices) advecates around the werld have relicd on a range of
legal principles. including: the right to hodily integrity. the right to privacy.
the right to liherty and individual self-cetermination. and the right to be free
from torture and inhumane weatmene. On the surface. these are gender-
neutral rights thar can be claimed by any incividual. However. reproductive
AUOTOIN, cninist perspective. thereby invoking
the more recently developed principles of gender equality and equal
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* Because wornen bear a disproportionate share of the
lation of their right to liberty caused by forced

protection of the law.
burdens of childcare. the vi

motherhood will generally continue for many vears.™ Adoption does nor cure
¢ because women whe are denied abortions rarely opt
r, adoprion cannot relicve the subseantial pain, risks.
voluntary pregnancy and chiddbirth. For some

these violations. partl
for adoption.* Morcov
and burdens that result from

women, denial of abortion care has prover tatal.=™ I the United States.
approximatcly 700 women dic every ycar duc to pregnancy-related
complications, and the mortality rate is particularly high for women of
color.” The reproductive ce movement draws attention to these
persistent inequalities, recognizing that the ahiity of women to make
meaningful cheices is shaped by intersecting forms of discrimination.
including not only gender discrimination but akso racism. classism. and
heterosexism.™ The reproductive justice movement is also much broader
than the right o cho abortion; it also acdvocates for the human right o
have children and the right to raise them 1o safe and sustainable
communi

In addition to the discriminatory dmpact. feminist scholars have also
critigued the di gins of restrictions on reproductive
autonomy. Under this analvsis, a government’'s decision to restrict access to
contraccption or abertion reflects men’s desire to oxercise powar over
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women ané to keep them in their raditioral roles as mothers and wives.™ It
also reflects a fundamentat destrust of women’s ability to make mmportant
decisions. As Catharine MacKinror araucd. the issue is not simply whether
a fetus is u form of life; rather. the issue 152 “Why should women not make
life or death decisions” ™ The feminist case for repreductve autonomy thus
crifiques the maje-dominated social structure as a whole. In contrast. the
principles of bodily integrity, liberty, and privacy posc no obvious threat to
the traditional uncqual balance of power between men and women within the
family. Indeed. by resisting public intervention into the “private sphere™ of
family life. unduc cmphasis on the right o privacy may. at times. help o
perpetuate gender discrimination.™ The Convention on the Elimination of
All Forms of Discrimination Against Women ("CEDAW™) attempts to
acdress this concern by obligating state parties to redress inequality within
the tamily™ {rather than simply in aspeers of public lite) ané to ensure that
women cnjoy an equal right “to decide freely and responsibly on the number
and spacing of their chiléren and to have aceess to the informacion. education

4]

and means to cnable them to exercise these rights.™

B. Roe v, Wade and the Gender-Neatval Right to Privacy

The United States Supreme Court’s carly junisprudence on reproductive
d on & gender-neutral right to privacy. part of
the hiberty guaranteed h\ the Fourteenth Amendment’s Due Process Clause.
In 1965, m Griswold v. Cornecticur, the Court sbruck down a statute
prohibiting the use of contraceptives on the ground that it violated the right
to marital priv. ! Seven years later, in Efsenstadt v. Beird. the Court
clarificd that this is ar: individual right and soruck dm\'n a statute preventing
unmarricd individuals from obtaining contraception. *= In addition to the right
fo privacy. the Court also held that the starutory distinction between married

AUONOMY WUs pr imar
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and unmarried people violated the Equal Protection Clause.™ But the Court
not point out the itherent gender inequalifty of the law. although an
caused hy 4 bar on contraception could certainly be

involuntary pregna:
aralyzed as a sex-specific burden imposed by the stae.™

Roe v. Waide was decided one year later. in 1973.%° The plaintiffs in Roe
and the companion case (Doe v. Baltor™) did not argue that the statutes
constituted discrimination en the basis of sex. Ar that time, the Supreme
Court had only just begun to recogrize how sex-based statutes can violae
the Equal Protection Clausc.™ Thus, it is not surprising that the litigants
would pursue a more conservative strategy. arguing that the Texas and
Georgia statutes violated the right to privacy ané the doctor-patient
relationship.™ Justice Blackmun's opinion im Roe did acknowledge the
significant phvsical and psychological burdens of pregnancy. childbireh. and
motherhood. ™ However, he did not erephasize the sex-specific nature of an
involuntary pregnancy.™ Rather, he focused on the private nature of the
medical decision and the right of the doctor to determine. in consultation with
his paticat, whether a pregnancy should be erminatcd.
The Court has misscd ather opportuni o recognize the sex-hased nature
of laws and government policies that affect pregnant women. For example.
in 1974, in Geduidig v. Aiellp, the Court held that a stare-operated disability
income protection plan could exelude normal pregrancy without violating
the Equal Protection Clause.™ The dissenting opinion of Justice Brennan
{joined by Justices Marshall and Donglas) pointed out that the state had
singled out “for less fuvorable meatment a gender-linked disabifity peculiar
to women  and thus creatcd a “double standard™ for disability
compensatior. ™ The dissent argued that “|s|uch dissimilar oreatment of men

2. 132 UL Pa L Rev. U35,

731 fchallenging a Georgia statate that
wed the lile o health of the woman or

1 The Court made a similar ruling ie the context of interpreting
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and womer., on the basis of physical characteristics inextricably linked to one
sex, mevitably constitutes sex discrimination.™

Geduldig widcly criticized™ and the lower federal courts initially
sought to hiunt its impact by distinguishing cases arisiag under Title VI *
When the Supreme Court insisted on applyirg the logic of Gedrldig to Title
VIL* Congress did not hesitate to overrule it by cnacting the Pregnancy
Discrimination Act 1978* Even in the context of constimiional
inecrpretation. i is arguable ehae Geduldig has been superseded by
subsequent case law, including Crited States v. Vi * (in which the
Supreme Court applied heightencd scrutiny to sex-based state actior) and
Nevada Department of Humun Resources v. Hibbs (in which the Court held
that Congress could use its powers under the Equal Protection Clause to enact
the Family and Medical Leave Act and remedy irecuality in materniey and
paternity leave policies).™ But Geduldig was never expressly overreled (and,
as discussed below. was cited by Justice Alito in Dobbs).™!

Over the ycars, many constitutional law cxperts have also critiqued the
Court’s general failure to analvze weproductive autonomsy' through the lens of
women's right to equality. For example, Ruth Bader Ginsburg observed {well
hefore she was elevared ro the Supreme Court) that the Court’s position in
Roe was weakened by the opinien’s cencentration on a2 medically approved
autoromy idea. ro the exclusion of a consttutionally based sex-equality
perspective ™ The privacy znatysis has also been blamed for decisions
apholding statutes that prohibir public funding for aborrions {although i is

{nict

A

2 USC§ 200k




decided on ]:qu.ll Pm{ea.tmn
movement did not confine itselt to resrricting public funcing for aborton.
Rather. it devised numerous straegies © overrule Roe. including articles
attacking the censriturional analysis and the scope of the judgment, an
unsuccessful campaign to amenc the Constitution to expressly protect the
sstul campaign to work for the appointment of

unborn, and a far more succe:
Supreme Court justices who were cxpected to disagree with Ree {cven if they
were careful not o say so explicitly in Senate confirmation hearings).™

The impact of these nwultiple strategies was felt as early as 1989 when the
Court upheid. by a 5 te 4 vote. a Missouri statute that was clearly intended to
make it difficult to obtain a lcgal abortion.™ The provisions upheld by the
Court included a stautory preamhle that declared that life begins at
conception. a restriction on abortions in public facilities. and a requirement
that a number of rests of fetal viability be performed if the pregnancy was
twenty or more weeks.™ Altheugh ﬂl)l\ JusmL Scalia cxpressly stated that
he would overrule Ree
unccrtainty regarding Ree s precedential weight.™ It also guve comservative
states an incentive to continue fo enact and enforce a variery of burdensome
regulations, otten adopted ir the name of ensuring “informed™ consent or to
require that the parcnis or spousc of the pregnant woman be notificd.™ The
uncertainty regarding the status of Roc increased with the retirements of two

al law emphasizes Torms
0 erminale one’s pregnancy had been
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of the four dissenters in Webster: JTustice Brenran (in 1990} and Justce
Marshall (19913Y. This enahled President Bush o nominate Justice David
Souter and Justice Clarenee Thomas. The rwe nominees managed not o
reveal their views on abortion during their confirmation hearings, leacing to
substantial speculatior. on whether Roe would survive,™

C. Casey and the Concept of Equal Dignity
[n 1992, the Cowrt had w examine one of the statutes enacted in the
aftermath of Webster. the Pennsylvania Abortion Control Act of 1982.% In
Planned Parenthood of So ol

tern Pennsyivamia v. Casey,” only two
justices (Blackmun anc Srevens, who had alse dissented in Webster)
expressed wholchearted support for Roe. Bur three additional justices
(O Connor, Kennedy and Souter] voted to reaffirm Roes “cssential
holding.” which they deseribed as the “recognition of the right of the woman
to choose to have an abortion before viabdity and w obtain it without undue
interference from the Stat The pluality’s decision was partly based on
the force of stare decisis.™ But the justives also arguably put the right to
abortion onr a firmer constitutional fourdarion, by emphasizing the link
between repreductive autonomy and women's full citizenship.** The opinion
emphasized that cver; man has a right to liberty and to reject. if she so

chooses, the traditionad rele of wife and mother.

As the plurality stared:
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[TThe liberty of the wonzan is at stake i @ sense unique te
the human condition . . . {hler suffering is too intimate and
personal for the Stare o insist. without more, upon its own
vision of the woman’s role. however dommant that vision
has heen in the course of our history and our cultuee.™

This language implicitly recognized the sex-bused nature of a statutory
restriction on abortior.

The justices alse stwuck down what was arguably the most offensive
restriction in Pennsvlvania’s Abortion Control Act — the spousal notitication
requirement.” In acdition te acknowledging the many reasons why a woman
might rot wish o notify her busband (such as situations of domestic
violence}, the plurality concluded that the requirement was inconsistent with

women's right to equality:

Section 32(W embodies a view of marriage consonant with
the common-law stares of marricd women but repugrant to
our present uaderstanding of marriage and of the nature of
the rights sccured by the Constitution. Women do not fose
their constitutiorally protected liberty when they marry. The
Constitution pretects all incdividuals. male or female.
married or enmarried. from the abusce of governmental
powcer, cven where that power is employed for the supposed
benefit of a member of the mdividual's family *

[n essence. the plurality stated that the scope of women's right to fiberty
under the Duc Process Clause must he ascertained in line with their cureent
status under the Constiturion (which is. of course, much different than when
the Due Process Clause was adopted in 1868}, Justices Stevens and
Blackmun were even more explicit regarding the conrection hetween gender
cguality and reprocuctive auronomy.™ Stevens described Roe as “an integral

S Fd at 852
** The court

o {Tke Cour: of Appeals for the Third Cireedtthad also stuck dowr: the
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part of a correct understanding of hoth the concept of liberty and the basic
ecuality of men and women ™ Blackmur: cited numerous academic sources
supporting the propositien that a right to cquality includes aceess to legal
abortion.” And this time. Blackmun expressly invoked the Ecual Protection
Clause:

By restricting the right o terminuate pregnancies. the State
conscripts women's bodies into its service. forcing women
to contiruc their pregnancies. suffer the pairs of childbirth,
and in most instances. provide years of maternal care. The
State docs rot compensate women for their services: instead.,
it assumes thar they owe this dury as a mater of coursc. This
assumption—that womer: can simply be foreed to accepr the
“natural” status and mcidents of motherhood—appears to
rest upon a conception of women's rele that has triggered
the prorection of the Equal Protection Clause. . . . The joint
opinion recogmizes that these assumptions about woemen's
place in society “are ne longer consistent with our
understanding of the famify. the individual. or the
Constitution.

Although the pluralits’s epinion was not as explicit about the relevance of
the Equal Protection Clause, Professor Emeritus Laurence Tribe would later
cite Cusey as an carly example of the nexus between the right o liberty and
the right to cquali This concept — often referred to as “equal di a
was further developec by Justice Kennedy in Lawresnce v. Tex
States v. Windsor,” and Qbergefell v. Hodges.™ Irs esserce, Justice Kennedy
synthesized the rights to liberry and ccuality and applicd the anti-
subordination: principte. arguing that if the rights protected by the Fourrcenth
Amendment “were defined by who exereised them in the past. then received
practices could serve as their own continued justification and new groups
could not invoke rights once denied. ™ Under this approach. in order to fulfill

i7:ng this
Sensieink.
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the promise of the Fourteenth Amendment. the Court must apply the Due
Process Clause alongside the Equal Protection Clause and draw on our
contemporary understa
ard policies.

This interpretative approach enabled Justice Kenredy to avoid applying
Washington v. Glucksberg.”” where the Court had stated that an
uncnumerated right is only protected uncer the Due Process Clause if it is
“deeply rooted m this Nation's histors' and tradition” and “mmpheit in the
concept of ordered liberty.™™ In Qbergefell. Kennedy simply stared that such
a narrow test for unenumerated rights would be “inconsistent with the
approach this Court has used in discussing other fundamental rights,
including marriage and intimacy.™" Rather. the Court would cmbrace the
more flexible approach articulated by Justice Harlan in Poe v, Ulipran.™
which had also been appliec in both Grissweold and Casey.

The concept of equal dignity has heen rightly applauded as an essential
step in affirming the equal citizenship of gay and lesbian irdividuals.® But,
as Justice Ginsburg obscrved, it was not as robustly applicd in cases asserting
women’s rights > Fhis was particularly wue with respect o abortion, perhaps
hecause the anti-abortion movement has been actively promoting its own
competing narratives of dignity and equality.™ This can be seen in the “fetal
personhood” campaign™ and in literature claiming (falsely) that a forus
cxpericnees pain as carly as the first rimester,™ The anti-abortion movenent

néing of the oppressive nature of longstanding laws
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has also portrayed abortion: as a form of discriminatior, implying that it is
often sought due to the sex. race, or disability of the fetus.™ This strategy
included @ campatgn o persuace the American public thar sex-sclective
abortion is rampant in the United States.™ although it is actually very rare.™
Indeed. the movemert has characterized abortion as a form of eugenics,
although that term would normally be rescrved for state policies rather than
an individual woman’s decision @ ferminaie a pregnancy.™ Fustice Thomas
has repeated these claims many times, arguing that the Court should pay more
attention to the eugenic potential of aborton.™”

These competing narratives may have made it difficult for Justice Kennedy
— who is known to be very corflicted on abortion — te fully appls his “equal
dignity” framework to women’s right to abortion.™ The Court’s decision in
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Coirheirt™ (decided after Lawrence but before Windsor and
y is a good example. The case concerned a feceral law prohibiting
“intact dilation and extraction ™ ome of two surgical merhods applied in the
small pereentage of abertons performed after the first trimester (usually
due to a fetal disability or a serious health problem of the woman).®® The
tederal smatute contained a very limited exception for situations when the
procedure was necessary to preserye the woman's life.™ But it contained no
cxception for situations iz which a doctor determired that the procedure was
nCCessary [0 preserve a woman’s health {c.g. to prevent damage to her
uterus}” A very simikar law, enacred by Nehraska, had been struck down by
the Court in 2000.** But Justice Kennedy dissenred from thar decision and.
the fifth vote to uphold the federal ccuivalent of
He alse wrotc the majority opinion. which ignores
women's rights to liberty. dignity, or equality. "™ Rather, Justice Kennedy
took the positi v allows the state to regulare the medical
profession and simply ‘1Lccplu1 Congress’ findings that a “moral. medical.
and cthical cons s eXi that the procedure is brutal. inhumane. and
never medically nee 1y He also repeated paternalistic assumptions
about women who have abortions. implving that they do not really
understand what they are agreeing to and that abortion mjures a woman’s
mental heaith." Although the government had not cven argucd this point.
Justice Kennedy further suggested that a ban on this method of abortion
might be justificd by the government’s interest in protecting women from
making a decision that they would regret:

~tizl birth abortion™ falthongh that is not the
P;]rnal—Bmh Aborzion Ban Actof 2003, 18 US.C.§ 1531
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Respect for hunzan lite finds an ultemate expression in the
bond of love the mother has for her child. The Act
recognizes this reality as well, Whether ro have an abortion
requires a difficulr and painful moral decision. While we
find no reliable duta te measure the phenomenon. it scems
unexceptionable to conclude some women come o regret
their choice to abort the infart life they once created and
sustained. Severe depression and loss of cstcem can
follow. "™

As Justice Ginsburg pointec out in her dissent, Justice Kennedy s reasoning
was overtly discriminatory and reflected “the ancient notions about women's
place i the family ard under the Consttution—ideas that have long since
been discredited.™ Although purporting o apply the “unduc burden™
standarc. the case marked a sharp departure from the approach taken in
Casev. which had insisted on women’s equal citizenship and their nght to
exercise decisional sutonomy."" It was also very ditficult o reconcile
Gaonzales v. Carhartwith the Court’s 2000 decision in Stertberg v. Carhart,"™
creating the impression that the Court was rot really commiteed to its prior

decisions. '

In 2046, the Court's decision in e Woman's Health v. Helle
bricfly reassured supporters of reproductive antonomy. "™ e that case. the
majority applicd the “unduc burden™ standard in 2 meaningful way. holding
that legislation that uaduly burdened abortion providers without significant
health berefits violated the standard in Cuser.™ Some commentators
predicted thar activists woulc be able to use the case w challenge other
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“TRAP™ laws®!
the unexpected elen.[ n nf Donald Trump in November 2016. 0 president
Trump managed to appoint three new justices to the Supreme Court—almost
unthinkable for & one-erm President. Suddenly. the possibility of
overruling Roe and Casey became a rcality. The next two sections of the
article analyze that new reality. beginning with the impact ot Dobbs on the
Court’s appreach to constitational interpretation.

I[I. TIE IMPACT OF DOBBS ON CONSTITUTIONAL INTERPRETATION

A Revival of the Glucksherg Test and Selective Use of

fel! was decided. it appeared that the Supreme Court had
abandorcé the Glucksh test for unenmnerated rights in favor of the more

open-ended common law approach advocated by Justice Harfan's dissent in
11+

Pae v. Ullman. ssenting
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But the Glucksberg test came roaring back in Dobbs. Justice Alito’s
opinion states. without any gualification, that an unerumerated right is only

protected by the Due Process Clause if it is “deeply rooted m this
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history and traditien” and “implicit in the concept of ordered liberty. ™' He

then applied that test to the question of abortior: and embarked on a lengthy
discussion of the history of abortion legislation. conacluding that when the
Due Process Clause wus adopted. three-quarters of the states prohibited
abortion at alf stz of preg 8 This was designed to demenstrate that
Justice Blackmun's survey of carly American history in Ree — which had not
revealed a wadition of criminalizing abortion prior to “quickenig™ — was
caregiously wrong. and that the right to abortior recognezed i Ree could not
possibly meet the Glucksbery test.

However. Fustice Alito’s lustonical survey has also been strongly criticized
by historians. partly because he did net acknowledge the reproductive
autoromy that American women originally exercised. but also because he
did not take into account the motives for the anti-abortion stamutes that were
enucted in the 18003s. or the cxtent te which they were enforeed.'™ Justice
Alito is correct that no legal treatise from the carly American period
proclaimed that women had a “right” to terminate a pregnaney =" Bur at that
time the state simply was not involved in matters of pregne childbirth,
and abortion. These matters were managec almost entirely by women, as part
of a social and community-oriented madel overseen by midwives.'” During

* Debbs v Jacksen Women's Health Org.. 142 S.C1L 2228, 2242 222
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that time period. women commonly
pregnancy (a precess referred to as “restoring the menses™ rather than as an
abortion}."”* Ay historian Leslie Reagan summarized. “[i|n early America as
in carly modern England. abortion before “quickening” was legal under
commen law and widclv accepted in practice. ™ The time of quickening
(when the pregnant person begins w perceive fetal movement) was a

rec herbs to terminate an early

subjective standaré determined by the woman rather thar the state. But it
would normally occur between sixteen and twenty wecks into a pregnarcy.'™

The legal framework orly began to change in the ninctecath century.
largely due to the efforts of the American Medical Association {AMA),
which was founced in 1847.'% The campaigr. to prohibit abortion was led by
Dr. Horatio Storer. wha 1s often described as ¢he “father™ of American
Gynecology. ™ Storer's campaiga was supported by the AMA and motivated
in part by doctors” desige to conselidate their control over reproducteve health
care and discredit their chict competitors — tracitional female midwives ancd
homeopaths.'=" The legislative campaign against abortion was also inspired
by bath sexism and racism. Storer and his supporters made a concerted effort
fo demonstraee a link betweer abortion and the declining birthrage among
Protestant women, ing that these women were shirking their natural
duties and that immigrant families, many of them Catholic. woulé soon
outnumber native-born whitc Yankees.'™ Justice Alito was made awarc of
this history bur he dismissed it because the staccments documenting the
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discriminatory motives were made by anti-abortion campaigners rather than
hy the legislators themselves.'™ Of course, women did not have the right to
vote in the 1800s and were thus powerless to oppose the doctors” crusade to
restrict their fiberty."™ Bur that did rot mater to Justice Alito because he is
not interested in interpreting the Duc Process Clause in a manner that
provides “equal liberty™ to groups thar were suberdinated.™! He is sinzply
interested m ascertaiing whether a right to aborion was part of the nation’s
history and traditions in 1868, This is why he rook pains to include a very
long Appendix of state statutes from the 1800s. which purports
demonstrate that the vast majority of states had prohibited abortion at all
stages of pregnancy by 1868,

It should be noted that Justice Alita’s interpretation of the legislation
eracted in the ninceeenth century has been disputed. For example. Professor
Aaron Fang has argued that only sixteen of the states included in Appendix
A to the Dobbs opinion prohibited abortion prior to quickening.'** Historians
have also observed that prosccutions were rarc and that ordinary citizens
continued to believe ir: the common law position — that 4 woman
he punished for terminating her own pregnancy prior to guicken
note¢ by the Americar Historical Association and the Organization of
American Historians,

Even where states  prohibited  abortion.  common-law
reasoning resonated in public opinion, deeply affecting the
practice of abortion. These historical finéings confirm that
Ree’s central conclusion was correct: American hestorsy and

13 the Brief for American 117 | Assaciarion et al.
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traditions from the founding o the post-Civil War vears
inciuded a woman’'s abilin to make decisions regarding
abortiorn. as far s allowed by the common lew.'™

[n light of Justice Alito’s nigid application of the Glucksberg test and his
failure to consider the fact that women were not cgual citizens when the
nineteenth century statutes prohibitizg abortion were cnactecd. it would
appear that Dobizs has unraveled the “double helix™ of liberty ané ecuality
that characterized Justice Kennedy s opinions in Lawrence anc :

neting that the majority opinion weats liberty and equality as
“hennetically sealed containers™ that do not work together.'™ Under Alito’s
approach, the Due Process Clause need not he interpreted in a manner that
cqual dignity” to these whe were not enjoving equat citizenship m
¥ Thus. if the white men who actually drafted the Due Process Clause
would rot have recognized a constitutional right of women to reproductive
autoromy then neither will the Supreme Coust,'™

abiting

B. The Broader Impact aof Dohbs on Sulsstantive Due Process and Equal
Proteciion

The approach taken in Dabbs calls into cuestion other unenumerated rights
that the Court has recognized. including the right to use contraception. the
right to samc-sex intimacy, and the right to same-sex marriage. Justice
Thomas’ separate concurring opimion was brutally honest about this. as he
expressly called for reconsidering “all of this Court’s substantive due process
precedents, including Griswold. Liwrence, and Obergefell 7 In contrast,
Justice Alito’s opimion {which Thomas joincd) insisted that the decision was
confined only to the issue of abortion and would have no impact on these
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other precedents."! However, it is certainly cifficult w reconcile those cases
with the majority’s application of Giucksberg and its reading of the “histon
and rraditions™ of the nation.

Justice Alito’s opinion distinguishes Roe and Casey from: other leading
cases on substantive due process simply by insisting that abortion is
“fundamentally different” beeaunse it destrovs a fetus. what he frequently
refers to as “an unborn haman being. ™ '** That distinction may be persuasive
if onc is or Roe and Caser o Luwrence, Windsor, and
Obergefell ™ maore difficulr to distinguish a right to abortion
from a right to usc contraception. especially as some religious groups
deseribe common contraceptive methods {such as TUDs and Plan B) as
“abortion-inducing. wdeed. this claim was actually repeatec by Justice
Kavanaugh in his confirmation heari It is also noteworthy that the
model law dratted for the National Right to Life Committee (immediately
atter the Dobbs deeision) seeks to proteet the “unborn™ from the moment of
fertilization.'™ Thus. it is endircly possible that somce states will cract statutes
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prohibiting popuiar methods of contraception. particularly those that act. in

whole or in part. by preventing implantation.

Given the Court’s msisfence on a sirict apphcation of the Glucksberg test,
some scholars have argucd that the Ecual Proicction Clause could offer an
independent basis for holding lh.n women have a constmtional right to
access abottion or contraception.'™™ Altheugh the parties did not brief ¢his
argument. it was analyzed iz an amicus brietf avthored by three equal
protection scholars.™ In esscnce they argued: (10 thae laws regulating
pregrancy  are scx-hased classifications that should be subjected 1o
heightened scrutiny 2 {2) that Mississippi’s stated jusuficatons for baming
abortion reflect sex-role stereotypes: and {31 that Mississippi defiberately
chosc not to adopt kess discriminatory and less cocrcive (but more cifective)
means of achicving its statcd goals of proteeting women's health and fetal
life."™"

There is plen
maternal mortality rates in ¥
repeatedly refused federal aid an
promote women's health and fetal life.'* Bur those arguments were of no
interest to Justice Alito. He cited the amicus brief only for the limited purpose
of rejecting its first premise — that laws regulating pregnancy and access to
abortion arc “sex-based classifications. = Despite the srong crifique that
Geduldiz has attracicc over the years (and the subscguent case law that has
arguably superseded i€l Justice Alito cited Gedrdifig for the principie that the
regulation of a medical procedure that only one sex can undergo will not
trigger heightened scruting wfess it s a mere pretext, designed to affect

g * Of course. this does not preclede making an
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ccual protection argument at the state level, whether in legislative and policy
debates or in litigatior: challenging state abortion laws.'™ But for now it will
be very difficulr o persuade a federal judge that 4 law restricting access to
abortion violates the Equal Protection Clause.

Justice Alito alse made ore additional point in the majority opinion, which
was not directly responsive {o the Egual Protection argument. but should sct
oft alarm bells. Justice Alite claimed that wemien “arc not without clectoral
or political power™ and obscrved that “the percentage of women wheo register
to vote anc cast ballots is ently higher than the percentage of men who
do so.”"* Thus, the five justices whe joincd the majority opinion in Dobbs
apparendy helieve that women can now exercise equal political power by
“influencing public opinion. fobbyving legislators. voting. and ruaning for
office.”™® As Marc Spindelman has observed. this comment may be
constitutionally significant well beyond the abertion issue. S e may sct the
stage for a fumre dectaration from the Supreme Court that women are not a

“diserete and insular mimority ™ entitled to judicial protection under the Equal
Protection Clause.™ In fact. while women vorters may outhumber male

S Con

voters. that has not translated into equal political or economic power. Women
still hold a mirority of seats in state legislatures and in Congress.”” and Black
women are particularly underrepresented. despite their increased activism, '™

The majority opinion in Desbs scoms to assume that cach srate legislature
will find its own demecratic solution to the question of abortion and that the
Supreme Court will no longer be woubled by tumre disputes concerning
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abortion. The separate concurring opirion of Justice Kavanaugh expresses
similar optimism regarding the ability of states to resolve conflicts.
repeatedly insisting that the federal Constitution is simph “neutral” on
abortion and that the Court must alse be “scrupulously neutral. ™*! However.
for those who lost eheir right te reprodactive autoromy. Dobbs does not fee
neutral atr all. Moreover, anti-abortion activists are not content with the

Court’s decision to allow cach state to determine the legality of abortion.
Rather. they have cortinued to advocate for a national ban on abortion and
for recognition of “fetal personhood ™ at the foderal levell insisting that the
word “person” in the Fourteenth Amendment should be interpreted to include
the unborn.'™ Dabbs has thus opened the douor for new disputes. both
between states with radically different positions on the question of abortion
and between state and federal kaw.'* The next scction of the Article explores
a few of these potential conflicts and the intersectional namre of the
discrimination that will be exacerbated by Dobbs.

IV. COPING WITII DOBRS: NEW STRATEGIES, NEW CONFLICTS. AND
PERSISTENT INEQUALITY

A, Alternutive Strategies for Securing Access to Abortion

Many women have not been affectec by £abizs because they are protected
by their state’s legal framewerk."™ There is some truth in Justice Alito’s
comments regarding American women's growing polioical power. Indeed.
pro-choice organizations have surpriscd many politicians with their abtlity to
mobilize support at the state level. Karsas provides a striking cxample

hecause it is normally @ solic Republican state: vet voters rejected, by a
significant margin. a proposcd constitutional amendment to remove the right
to abortior.' Smilarly, in Michigan (a truc “swing staic™). voters approved
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an amcndment te the state constitution fo protect women's right to
reproductive freedom. including access w abortion."™ Supporters of
repreductive autonomy m Michigan had a strong incentive o vote for the
amendment because they feared that a 1931 state statute bannig abortion
{which was sill on the books) might be enforced in the post-Deobbs era'e”
States with liberal abortion laws are also reviewing their statutes and
considering how to better protect repreductin e autonomy. Hawai®i is a good
cxample: the state legalized abortton in 1970 (before Roe v. Wade was
decided) and it certainly will not criminulize abortion now."™ Burt in the
attermath of Dobbs. legislators who support reproductive freedom began

o ovartide the 2019 decision. by
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drafting bills to update Hawai'i's statutory framework '™ The first of these
bills was enacted m March 2023 and was immediately signed by Hawai'i
Governor Josh Green.' The legislation expressly permits medication
abortion to be conducted outside of licensed hospitals. phyvsicians™ offices.
and clinics and clarifics that minors do not need to obrain parental consent to
obtain abortion care. The legislaion ake prohibits recognition and
cnforcement of other states™ laws thar impose civil or criminal liability
relating to the provisien of reproductive health care services. ™' In addition.
Hawai'1 legislators have proposed a constitutional amendment o enorench
the right to access contraception and abortion: care.'
ates with less supportive leg
arc litigating in the state courts. a strategy that began cven before

s of February 1. 2023, a total of 36 cascs had been filed
challenging abortion bans in 21 states. of which 27 were still pending at either
the triaf or appellate levels.'™ Some of these cases have been decided. in
wholc or in part. o the basis of women's right to equality.' ™ Statc courts can
also meerpret privacy clauses in state constetions through the lens of gender
cguality. For example. in January the Supreme Court of South Carolina
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held that the state”s Fetal Heartbeat and Protection from Abornion Act (which
would have prohibited ahortion even hefore many womer realize they are
pregnant) vielated the right to privacy in Seuth Carolina’s Consterution '™
¢ clearly influenced the majority’s mterpretation
cy right should he

Concerns for gender eq v
of the pri lausc.’” The state had argued thar the priv
interprefed narrowly because the drafting history revealed that the commitice
that proposed it {in the 1960s) was primarily concerncd with elecironic
survcillance."™ Bur Judge Kaye Hearn. who wrote the majorify opinion.
rejected that argument. in part because of South Carolina’s abysmal histors

with respect to gender ccualiry.'™ She noted thar the state did not rarify the
Nincteenth Amendment {giving womern the right to vore: untl 1969 and that
it was. therefore. not surprising that wemen’s nght to bodily autonomy was
not “uppermost m the minds™ of the men who proposed the right to
privacy." Bur she enxphasized that the thaught pracesses of those men could
net limit the scope of South Carolina’s right to privacy today."™' The majority
then applied an approach to mecrpretation thar is comparable to that taken by
Justice Kennedy in Obergefelf and Lawresce (and cited both cases). talso
cited judgements from other states thar have interpreted right o privacy
clauses to protect a weman’s right to abortion. '

Weomen in states that bun abortion are also finding ways o ger around the
laws. As noted carlier. more than 90% of U.S. abortions occur in the first
trimester, when medication abortion is generally safe and effective.™ In the
United States, a medicatior abortica tvpically involves taking two drugs:
mifepristore {which blocks a hormore recessary for a pregrancy to progress)
foliowed by misoprostol (which triggers urcrine contracrions and can be used

“ Planned Parentioedd S. ALl v. South Carolina. Noo Z8127. 2023 WL 107872 at #12
(S.C. Lan,

cul-abortion-in-the-u-s
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as an abortifacient on its own if mifepristone is not available).' When taken
together. the two drugs mimic what happens during a miscarriage.'™
Although the United Srares Federal Drug Administration (FDA}) has only
approved this regime for abortion care up through ten weeks”™ gestation. many
women have successtully used this method later in pregnaney.™” Studies also
show that women who have used abortion piils are highly satisfied and that
complications are rare."™ As a result. the World Health Organization (WHO)
has published guidelines for “sclf-managed abortion.” a term uscd for an
abortion that involves o indivi ized medical counseling {not cven a
telemedicine appointment) but rather is managed entirely by the pregnant
person, perhaps with support from a friend or refarive '™

Indeed, somc rescarchers have arﬂu-cd that abortion pills should be
available on an “over-the-counter” basis, without the need for a
prescription."™ Although the FDA has taken a more conservative approach
(subjecting mifepristone to a strict risk cvaluation and mitigation: strategy
(REMS)). it has gradually reduced the restrictions. "' Prior to the COVID-19
pandemic, the FDA required women to obtain abortion pitls dircetly from a
doctor, following a pregnancy test pelvic cxamination andfor an
ulerasound. ™ However, many countries {incfuding the United States) relaxed
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cinic abortior: during the pandemic and leamed that it
is a very safe and effective method of terminating an early pregnaney.' In
carly 2021, the FDA ecversed a Trump administration policy and lifted the
federal restriction on dispensing abortion pills by mail. " Although this
decision was initially announced as a temporary measure, it was later made
permaneat. ™™ More recently. the FDA released new guidanee allowing retail
pharmacics to provide abortion medicutions."™ Walgreens and CVS have
alrcady anroanced that they plan eo offer the medication in states where
abortion is still legai.

B Con

restrictions on telemedi

v Between State and Federal Lave and Likely Interstaie
Conflicts

Anti-abortion activists have challenged the FDA’s decisions regarding
abortion medicatiors. going so far as to file a lawsuir sceking ro invalidate
the FDA's original approval of mifepristone in 2000."* The case lacks merit
and. if successful, coutd have serious negative consequences for public health
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generalby. "™ 1t initally succeed simply because it was filed in Amartillo.
Texas and will he decided by District Court Judge Matthew Kacsmaryk. who
stromgly borrion and has heen 4 reliable judge for conservative
causcs.™ But the casc cannot chiminate medication abortions because the
misoprostol-only method is also very cffective. Although it has more side-
effects than the two-drug regime. abortion provicers are alreacy preparing
tor that possibility.

Mecanwhile. the attorncys gereral of rwelve liberal states have filed a
competing lawsuit against the FDA. arguing that it bas been too strict in its
regulation of mifepristone. They have asked a federal judge in the Eastern
District of Washington Srate te ceclare rhat the approval of mifepristone in
2000 was lawful and to invalidare the mifepristone REMS and enjoin the
FDA from taking any action to remove mifepristone from the market or
reduce its availability.™= Of course. if two feceral district courts issue
conflicting ruli then the FDA would have a strong argument for simply
maintaining the cxisting regulatory framework while the cases work their
up the chain of appe * Stare-level restrictions on abortion medication
have also been challenged. For example. GenBioPro iwhich develope
generic version of mifepristone’ has filed a case against West Virginia's anti-
abortion legislation. arguing that the state law is preempted by federal faw
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and that it is unconstimtional for a state to try to bar access © a medication
that has heen approved by the federal government.

Even in stafes that currently ban abortion, pregmant persons are finding
ways to obtain abortion pills — by raveling to a state where abortion is legal.
hy using a mail forwarding service, or by simply ordering the medicartions
from a forcign provide: For a woman who has access to the internet. there
arc mary websites o guide them through the process. including Plan C.2*
Women on the Web,™ and Aid Access™ The reacy supply of pills from
overseas makes it unlikely that the number of abortions in the United Srates
iy for wemen in carly pregnancy.™ The anti-
abortion movement is ryving to counter this wend by waming women about
the dangers of “chemical abortion. ™" But women wheo are active users of
the mternet wifl cuickly learn that those claims are spurious and that
medication abortion is almost always safe in early pregnancy ™' Even
mainstrcan med nizations isuch as Doctors Without Borders) have
posted advice to this cifeet. including very accessible videos and arswers to
commen guestions about how to take the medication.*1
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The United States Department of Justice has faciliated this flow of
abortion medications by issuing a legal opinion”? for the Unired States Postal
Service on the application of the Comstock Act. The meme confirms that the
mailing of abortion pills k@ a state that resteicts aceess o abortion is net a
sufficient hasis for the Postal Service to refuse to deliver the package.*™
Restrictive states are rot happy abour this, bur there is little that they can do
to change the sitwation as long as Democrats control the Senate and the White
Housc. Traditionatly. anti-abortion states have targeted the docrors and
clinics that provide abortions. However, if stales cannot prevent women from
obtaining pills and cannot lecate a “provider™ to prosecute. then some states
may resort [o prosecuting women who obtain and use abortion pills.*"™

Anti-abortion statcs are alse challenging the July 2022 Guidance
Document regarding the enforcement of the federal Emergency Medical
Treatment and Active Labor Act {EMTALA). which applies to every hospital
that has an emergency department and participates in Medicare ** The
Guidance Documert irterprets the EMTALA as providing that if a physician
believes that a pregrant patient s cxperiencing an emergency medical
condition and that an abortion is the stabilizing treatment necessary to resolve
that condition then the physiciun must provide that eearment.”” The
Guidance expressly states that the EMTALA preempts state abortion
restrictions to the extent thar they contlict with the EMTALA. On this basis.
the federal government obrained a preliminary  injuncrion blocking
cnforcement of [daho’s ban an abortion, whick lacks an explicit excmption
for the provision of emergency care. !
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Disputes are also likely to arise between states. Many liberal states have
gned to shield abortion providers and
3% Hawai™i is just onc

adopted laws and executive orders des
state prosccutions and lawsuils.
¥ states in which governors pledged not to cooperate with
= noted above, the Hawai'i

=!' One purposc of the

paticnts from: out-o
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restrictive states” enforcement measures
State Legislature recendy codificd th
legistation Is to proteet against the po
attempt to cnforce their bans on abertior: cxtraterritortally (e.g. by
prosecuting women who cross state lines to obtain an abortion or by
authorizing private citizens {o file lawsuits against physicians who perform
abortions or prescribe pills for patients wheo live in states where abortion is
pannedt”>  The shield provisions adopted in Hawai1 and other states
typically provide that a state will not cooperate with subpoenas, summens.,
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or extradition requests fron: other states if they are refuted to the provision of

reproductive health care.~" The case law is very unsettled inthis area and the
shield laws raise important fegal questions. As one article asked. ~|[|f Thnois
refuses o extradite an aborteon previder to Kentucky. will Kentucky retaltate
and refuse to extraditc a gun dealer to Illinois?™*** Thus, the shicld provisions
coulé intensity interstate conflict in fields well beyond abortion. The shield
provisions also raisc important constitutional issues. For example. California
cracted a law baring eaforcement of judgmerts obtained urder Texas Scnate
Bill 8 {(which hans abortion at six weeks of pregnancy and authorizes private
lawsuits as a means of enforcement),™ [t is perfectly understandable that
Califormia woulé not want its doctors w tace crippling liability because they
provided abostion care (o7 preseribed abortion pillst to paticnts in Texas. Buc
Caiifornia’s law could be challenged under the Full Faith and Credit Clause
of Artcle IV. “rais|ing] a wealth of questions about conflict of laws,
interstate relations, horizontal federalism, and the federal Consnitution. ™"
Of course. if the Republicar. Party were to gain control of both houses of
Congress ané the White House. then it might try {o ban Ihc distribution of
abortion pills or cven o enact a natienwide ban on abortion.™ But the sirong
negative reaction to Senator Lindsev Graham's proposed bill {for a national
han on abortion after fitteen weeks), demonstrates the political costs of taking
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such a position.”™ Moreover, even if a national bar were caacted. foreiga
providers would srill send abortion pills to the United Seates and it would be
very difficult for law enforeciment to detect those packages. Even countrics
with very strict national bans have i high rate of medication: abortion because
it is so casy to obtain the pills, either through the international muil or by
purchasing them on the soreel

C. Increvsed tnegualioe and Maternal Mortality

Unfortunately, the wicespread availability of abortion pills witl not cnable
all women to blunt the impact of Debbs. Most aborticns in the United States
arc obtaincd by womcen living in poverty or very close o poverty. ™ Many
of these women will ot have access to the internct (or a credit card or other
clectronic means of purchasing pilsi. Thus, they may resort ro black market
pilis. which may not be as safe and effective. If they reguire follow-up carc
(for example. if the medicaton abortion s incomplete or bleeding does not

stop when expected) then they may place themselves at risk of prosecution.
When abortion pills are taken orally, the aborden is  generally
indistinguishable from a sponarcous miscarriage.”™ But a doctor who is
suspicious may report the woman o the autheritics. Onee akerted. police may
subject her to rigorous questioning and try w gather digital evidence {c.g. text
messages) to prove that she purchased abortion pifls, ™

One thing is certain: the people who will be targeted for this type of
imvestigation will be women living at or ncar the poverty line. and womer of
color. Even hefore Dabbs was decided. police. prosecutors. and other state
actors often targeted pregnant womwen and women who experienced
pregrancy loss.~ The Natienal Advocates for Pregnant Women has tracked
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1.600 such cases since £973 and found that the victims of this abuse were
“overwhelmingly low income. and disproportionately Black and Brown. ™
A similar pattern. will oceur if local law officials decide o enforce the new
abortion bans against woemen who erminate their own pregnancics or arc
merely suspected of doing so. The state will “taract the most marginalized.
vulnerable members of society — those whom prosecutors view. or at least
believe others will be willing to view, not as victims bat rather, as villains. ™

Rigorous enforcement of statc bans on  abordor  will  also
disproportionately impact women living with disabilities and women who
require surgical abortion care. Abortion pills will rot resolve an ectopic
pregrancy. which can be life-threatening it not promptly treaed.”™ Some
women also cannot take abortion medications due t© underlying health
conditions {such as long-term steroid use. adreral problems. or bleeding
disorders).”"” Other women will not know that they require an abordon until
it is too latc in the pre ation ahortion. Depending on a
woman s physical condition and financial resources. it may rot be possible
for her to travel to anather state o obtain a legal surgical abortion. Thus, it is
net surprising that rescarchers predicr @ substantial inerease in marternal
deaths cue to abortion bans.” Black women will suffer disproportionately.
as they have much higher rates of maternal mortality

Texas has a particularly high rate of maternal mortality among Black
women. > It alse provides a snapshot of what is likely to occur in states that
have hanned abortion because a novel Texas anti-aborton statute (basecd

gnancy for a me

upon private enforcement rather than stare enforcement) came into force
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some months before Debiy was decided ™! The law incentivizes private
citizens to enforce the ban by promising them a STLOH00 cash bounty if they
suceeed in suing a doctor, abortion provicer, or anyone clsc who has helped
a person to obrain an illegal abortion. ™ Even if a defendunt wins the lawsuit.
the defencant would stifl have to pay their own legal fees, which can be
substantial. ™ After Debbs was cecided. Texas law alse criminalized
abortion in almost all circumstances. meaning doctors can be sentenced w
life imprisonmert if they are saccessfully prosecureé for performing an
illegal abortion.™* Not surprisingly. Texas doctors, and the nurses who assist
them, are now afraid w provide tneely abortion care. cven when a woman
needs a surgical abortion to preserve her life or her health. ™ Several women
have now reported that they have not been able to obtain medicalty necessary
abortions on a timely basis in Tex One woman had to travel tens hours
10 another sate o obtain u life-saving abortion.™ Another woman developed
life-threatenirg sepsis because doctors determined that they could not legally
terminate her pregnancy. even though her water had broken ar cighteen
weeks and the doctors knew that she would incvitably mi = Instead,
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< told to go home and “wait it out”™ while she and her husband watched
for signs of infection: yvet despite their artention: to any mdications of sepsis.
her infection developed so suddenly and rapidly that it almost killed her.™
In theory. Texas faw allows an abortion when it is necessary to preserve a
pregnant person’s life. But the law is drafted so strictly that doctors do not
feel legally safe until # wonean is i a true state of emergency. ™" At that point

she will have suffercd enormously and may have beer exposed to significant
fcalth risks.”™ Therc will be nragedics unless legislators can be persuaded to
acd compassionadte cxeeptions o abortion bars, including language that gives
wce that they will not be prosecutec by the state

doctors the necessar
or sued by a vig

V. CONCLUSION

Dobbs clearly did ot take the issuc of abortion cntirely our of the federal
courts. It has simply created new confliets, af least some of which may
eventually work their way to the Supreme Court. It is, however. clear that the
current majority on the Court will not be receptive to arguments grounding a
woman's right to reproduciive autonomy mn the federal Constitution. Thus.
acvocates for reproductive autonomy must rely primarily on stagc courts.
state constitutions, anc the ordinary political process. Bur these avenues may
he more productive than previously expected. ft is particularly encouraging
that so many vorers have supporied access © abortion, not only in liberal
states like California, bur alse in a conscrvarive state {Kansas) and a swing
state (Michigan). Th h already inspired activists in many
other states to campaign for amendments to state constigutions.

Even in states that have anti-abortion majoritics. there may be
opportunities o lobby for legislation o recuce the negative — and highly
discriminatory — impact of Dobbs. If those who claim to be “pro-hife™ are
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scrious about their m m then they should he willing to agree to additional
funding for maternal health and for clearly-worded exceprions for simations
in which a pregnaacy threatens a woman's plissical or mental health. The
Republican Party is well aware of the role that Dedbs played in the midterm
clecrions in 20 and some Republican cardidates have alreacy modified
their public positiors on abertion in anticipation of the 2024 clections.™ This
may provide uan opportunity 1o negotiate statutory language that pregnant
women {and those who care for them) can rely apon. There arc many
examples arounc the world that legislators could borrow from. including the
United Kingdom's Abortion Act 19675 It provides a broad range of
compassionate cxeeptions to the general ban on abortion and gives doctors
the discretion to determine when those exceptions have beer met. [n the early
1990s. when 1 hegan to rescarch comparative legal framewor
criticized the Brirish model because it is inherently patronizing and does not
fecognize any right o reproductive autonony.™" Butyears later. [ have come
to appreciate its practical benefits, purticularly the face thar the British
National Health Service {NHS)Y pays for aborteons, just like other forms of
health care.™ In the short erm. the British model may represent the best
“worst-case scenario” for women living in the most conservative parts of
post-Ree Amcerica. In the longer term. the United States hopefully will
become more supportive of women’s right to equal citizenship and rejoin the
global movement for reproductive autonomy. reproductive health and

reproductive justice
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