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OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
ROBERT A. HEFNER '
CHIEF JUDGE

SAIPAN, MARIANA ISLANDS OSSO

May 3, 1982

Honorable Edward DLG. - Pangelinan - .- :
CNMI Representative to the :
United States .
Suite 700
- . 1016 Sixteenth Street, N.W.
"Washington D. C. 20036

Dear ‘Mr. Pangellnan. L - : L L

A -

‘Pursuant to your request for comments on the Department
of Interior proposed changes to 48 USC 1694 I herewith
submlt the followmng

- 1. The main purposes of the amendment to 1694(a)
are falrly well set forth in the analysis attached to the -
draft and the provisions for the inclusion of bankruptcy
jurisdiction and having the DlStrlCt Court come within
~28 US §1331 are supported :

In respect to the Juxlsdlctlon of the Dlstrlct Court‘
over the Trust Territory Govermment, I would like to make
_some comments in an effort to perhaps change the thinking in
this regard.

While I was still on the High Court bench in 1978,.1
heard a case brought by the Mariana Islands Airport
Authority (MIAA) against the Trust Terrltory Government.
The Trust Territory Attorney General's Office filed a motion
- stating, in effect, that the High Court no longer had juris-
diction over cases filed in the Marianas agalnst the Trust
Territory. This unique and unprecedented position was based
on the argument that after the effective date of the Constltutlon

of the Commonwealth, the High Court no longer had any jurisdiction
to hear cases in the Mariana Islands.
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I denied the motion and found that the High Court did
indeed have jurisdiction. Subsequently, plaintiff's counsel
dismissed the action for reasons unknown.

Shortly thereafter a new case was filed by MIAA against
the Trust Territory in the District Court and the Trust
Territory again filed a motion to dismiss on jurisdictional
grounds. Assigned United States District Judge Francis Whelan
found that the Dlstrlct Court did have jurisdiction over the
Trust Territory notwithstanding my-prior decision.

This case set the precedent for the District Court to
assume jurisdiction over the Trust Territory, which precedent
has been followed in the cases referred to in the analysis
to the draft bill.

: I understand that recently the Supreme Court of the
Federated States of Micronesia has held that it has jurisdiction
over the Trust Territory Government and I suspect that the
proposed -amendment is a reaction to the number of courts now,
claiming jurisdiction over the Trust Territory and I can
apprec1ate the concern of the Trust Territory Government.

"This matter was recently raised in hearings before the,
Senate of the Northern Mariana Islands. Presently a bill is-
pending to tramsfer all "local" cases to the Commonwealth
Trial Court commencing next January. Concern was expressed
as to what this would do to the case load and continued = -
existence of the District Court. It was suggested that the
United@ States Congress be asked to vest jurisdiction of all
High Court matters in the District Court. Thls would accomplish
two major goals:

a. Increase the caseload of the District Court to -
"assure as much as possible the continued existence and
presence of the District Court in the Northern Mariana
Islands. .

b. It would save money in two respects. First it
would utilize the existing facilities of the District Court
which is fully staffed and operational. 1Its permanent location
is convenient to the central Trust Territory Government and
the Trust Territory Attorney General's Office which would
be involved in the 11t1gatlon Second, it would eliminate
the expense of continuing to support the High Court for the
number of years it will take to terminate the Trusteeship
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Agreement. It is a fact that most of the Palau and Marshall -
cases have been transferred to their respective court systems.
Many of the Federated States of Micronesia cases are now in
the Supreme Court of the Federated States of Micronesia.

The present caseload of the High Court does not appear to
require 3, 2 or even 1 full-time judge.

Shortly, the only basis for the existence of the High

" Court will be to hear cases on writ of certiorari from the
courts of Micronesia pursuant to Secretarial Order 3039 and
for cases against the Trust Territory Government. Past
experience leads me to believe these will be small in number
and could be handled easily by the District Court.

To accomplish the above goals, I have attached a proposed .
amendment for the consideration of the Department of Intexior.

: It should be noted that this change should be reflectéd
in the Compact of Free Association, §174 so that the District
Court of ‘the Northern Mariana Islands is .encompassed in -

§174(b) (1). -

. However, should it be the decision not.to grant jurisdiction
of High Court mattexrs to the District Court, then I feel

that additional wording must be added to §301 to clarify the
status of those Trust Territory Govermment cases decided or
pending in the District Court. :

: 2. In reference to the amendment to 48 USC 1694(b), if
the ldw is changed to vest jurisdiction of all local cases
in the Commonwealth Trial Court next January, the concerns
raised in the analysis will be largely moot. I have no
objection to the proposed wording in Section 302.

Simcerely yours,

AT 7

Attachment:
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PROPOSED AMENDMENT

Section 301l. Section 2(a) of the Act of November 8,
1977 (91 Stat. 1266, 48 U.S.C. 1694(a) ) and Section 402(a)
of Article IV of the Act of March 24, 1976, (Public Law 94-241,
90 Stat. 263) is amended to read as follows:

""(a) The District Court for the Northern Mariana Islands
shall have the jurisdiction of a district court of the
United States, and, effective April 1, 1984, that of a
bankruptcy court of the United States.

In addition thereto, there is hereby established a
separate division in the District Court of the Northern
Mariana Islands whlch shall be designated as the 'Trust
Territory Division.'

This Division shall have jurisdiction over all matters
-originating in the Trust Territory of the Pacific Islands
and which would otherwise be filed in and disposed of by the
High Court of the Trust Territory of the Pacific Islands.
Matters filed in or transferred into this Division shall be -
processed and disposed of as set forth herein. '

The pre81d1ng Judge of the District Court shall be the
chief judge of the Division and shall be assisted by temporary
judges app01nted by the Secretary of the Interior as the
need arises. Trial matters shall be heard and disposed of

. according to the rules, procedures, and laws relating to the
. Trial Division of the High Court of the Trust Territory of
the Pacific Islands. Appeals from trial matters shall be

heard and disposed of according to the rules, procedures,

and laws relating to the Appellate Division of the High
Court of the Trust Territory of the Pacific Islands. Said
court rules may be modified as needed by the presiding judge
of -the DlStrlCt Court.

Any trial or appellate matters pending in the High
Court of the Trust Territory of the Pacific Islands on the
effective date of this Act shall be' transferred to the Trust
Territory Division of the District Court for disposition
except for those matters which the presiding judge of the
District Court deems it best to have disposed of by the High
Court.
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Proposed Améndment (Cont'd)

All matters disposed of in the High Court shall be
transferred to the Trust Territory Division of the District

Court for post judgment relief, enforcement oxr other proceedings
as may be required under the circumstances.

Upon the final disposition of the Trust Territory
matters and the termination of the United Nations Trusteeship

for the Trust Territory, the Trust Territory Division shall
. cease to exist." :
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rLease rRerLy To Central Office .

May 11, 1982

Re: Senate Committee on Energy and Natural Resources' Draft
leglslatmn proposing changes in the judicial system of

the territories.

_.Dear Senator Weicker:

Micronesian Legal Services Corporation (MLSC) has recelved a copy of the
Secretary of Interior's and Attorney General's draft legislation proposing
changes in the judicial system of the territories. According to our
understanding, this legislation was prepared pursuant to a request from
the Senate Comm.ttee on Energy and Natural Resources.

This letter contains MLSC's comments to this draft legislation which, in
part, proposes changes in the judicial system for the Northern Manana

Isl
o

These comrents specifically addréss the portion of Section
which proposes to insulate the Trust Territory of the Pacific

Islands (TTPI) from the jurisdiction of the District Cowrt for the

Northern Mariana Islands.

Msc supports the first portion of Section 301(a) which grants
the District Court for the Northern Mariama Islands the jurisdiction
of a district court of the United States and, effective April 1, 1984,
the jurisdiction of a bankruptcy court of the United States.
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The pertinent part of Section 301(a) reads as follows:

..except that the court (the District Court for the
Northern Mariana Islands) shall have no jurisdiction over
the Trust Texritory of the Pacific Islands, its agencies
and instrumentalities, and its officers or employees with
respect to their acts and omissions colorably related to
their official duties."

MLSC objects to the clause above fo 5 several reasons. First, this clause
violates the Trusteeship Agreement,4 and the purpose and spirit cf the
Covenant to Establish a Commorwealth of the Northern Mariana IslandsS by
removing the TIPI from the jurisdiction of the first truly independent
court to reside in Micronesia since the begimning of the Trusteeship.
Second, the clause would deprive the citizens of the Northern Mariana
Islands of anty judicial review in cases involving the TIPL. Third, the
proposed legislation would also have an adverse econcmic impact upon the
United States Treasury.

I. Background

The Northern Mariana Islands are one of the island chains in Micronesia.
This particular group of islands is located north of Guam and totals less
than 200 square miles of land, but extends over several thousand square .
miles of the Pacific Ocean. Nearly all of the 1sland's inhabitants live
on Saipan, Tinian and Rota.

_The United States presently administers Micronesia under a Trusteeship

" Agreement with the United Nations, which gives the United States full
governing powers over the Trust Territory, under the supervision of the
Security Council of the United Natioms. Exacting fiduciary standards
govern the United States' execution of the safeguards of the Trusteeship
Agreement. 4 The Trusteeship Agreement gives Micronesians detailed rights
which are independently enforceable in United States courts. People of
Saipan v. United States Department of Interior, 502 F.2d 90 (9th Cir.
1974), cert. denied 420 U.S. 1003 (1975).

2'1‘1:'usteeshn. Agreement for the Former Japanese Mandated Islands, 61
Stat. 3301 (1947) (Trusteeship Agreement).

3Pub.L-94-241, 90 Stat. 263, 48 U.S.C. 1681 note. The Covenant
obtained the umanimous approval of the Northern Mariama Islands District
Legislature. The Northern Mariana Islands people themselves approved
the Covenant by a 787 vote in a plebiscite held on June 17, 1975.

4United Nations Charter, Chapter XI, Article 73.

-
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Article 6(1) of the Trusteeship Agreement provides that the United States: ~

“'shall promote the develg t of the inhabitants of
the trust territoxe'{ toward self government or independence
....and shall dew their participation in govermment
....(and shall provide) a system of law for the territory."

Article 6(3) of the Trusteeship Agreement provides that the United States
shall: .

‘'"promte the social advancement of the inhabitants and

to this end shall protect the rights and fundamental freedoms
of all elements of the population without discrimination."

Under 48 U.S.C. 1681(a), the United States Congress has the ultimate
authority in governing the Trust Territory. Pursuant to this authority,
Congress approved and enacted the Covenant to Establish a Commorwealth
of the Northern Mariana Islands in Political Union with the United
States on-March 24, 1976.

Section 402 of the Covenant,” established a United States District Court

" for the Northern Mariama Islands. By operation of Covenant section 1003(b)
and Presidential Proclamation No. 4534, section 402 came into operation

on January 9, 1978, well before the termination of the Trusteeship
Agreement. The legislative history of section 1003(b) states that the
purpose of this section was to ensure that.the Marianas people would
receive as many of the benefits of self-governance as possible, even if
the termination of the Trusteeship were delayed.b

-~ SSection 402 is implemented by 48 U.S.C. 1694a. Section 1694a states
that the District Court for the Northern Mariana Islands shall have (1)
the jurisdiction of a district court of the United States, except that it
shall have jurisdiction over all claims rgﬁirdless of the amount in contxo-
versy, and (2) jurisdiction in all cases which arise in the Northern
iana Islands, which do not arise under the Constitution or laws of the
United States, and which are not committed to Northern Mariana Islands
local court jurisdiction.

6See Sablan Construction Co. V. Government of the Trust Territory of
the Pacific Islands, 526 F.Supp. 135, I39 n. I3 (D.N.M.L., App.Div. 198L):

"The legislative history of Section 1003(b) demomstrates that the

ose of the section was to ensure that the rights and the basic reallo-
cation of govermmental power mandated by the Covenamt would come into being
even if the Trusteeship continued longer than anticipated.

...{Tlhe tEfoxfi.é.:i.orxs of the Covenant which come into effect in

accordance with Section 1003(b) can come into effect whether or
not the Trusteeship has been temminated. This assures the Mariamas
people of as many of the benefits of the new political status as
possible, and protects them in the event that the Trusteeship is
nottprgﬂptly terminated for reasons which are outside of their
control. |

Marianas Political Status Commission Memorandum, couﬁent on
§ 1003(b) reprinted in H. Marcuse, Covenant to Establish a
Commorwealth of the Northern Mariana Islands: Basic Document
and Annotations p. 119 (U.S. Department of Justice. September 1979)."
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The U.S. District Court of the Northern Marianza Islands has held that it
has jurisdiction over the TIPI. Sablan Construction Co. v. Goverrment of
the Trust Territory of the Pacific Islands, 526 F.Supp. 135 (D.N.M.I1., App.
Div. 198I). Morever, the High Cowrt itself has recognized that it lacks
jurisdiction over cases arising in the Commonwealth of -the Northern Marianas
after Jamuary 9, 1978. Sablan v. Sablan, Civil Appeal No. 331 at 2 (H.C.
App. Div. 1980).

II. Section 301 of the proposed legislation violates Sections 6(1)
and (3) of the Trusteeship Agreement as well as the purpose and
spirit of the Covenant.

"As noted above, the Trusteeship Agreement is enforceable in federal court.
Because the Trusteeship continues, the United States' obligations under the.
agreement remain in force in the Northern Mariana Islands.

Article 6(1) requires the United States to foster a maximm degree of
self-goverrment within the Trust Territory. One purpose of the Covenant is
also to safeguard the right of the people of the Northern Mariana Islands
to govern themselves. Through the Covenant, the United States committed
itself to the reallocation of judicial authority in the Northexm Mariana
Islands by establishing a district couxrt. The Covenant fulfilled a . -
longstanding desire of the people of the Northern Mariama Islands to achie
self-governance. From the inception of Micronesian status negotiations in
1969, one of the fumdamental amd original objectives of all Micronesian
entities, including the Northem Marianas, was access to federal appellate
courts. S. Rep. 433, 94th Cong. lst Sess., p. 42-43 (1975).

_Even assuming that the continued presence of the TIPI in the Northemn
Mariana Islands is "an anomaly and historic accident," the obligations
imposed upon the United States by the Covenant must equally bind the TIPI.
Although judges and scholars disagree as to the exact nature of the TIPI,
it is, in the final analysis, merely an agent and alter ego of the United
States which is administering the Trust Territory. Indeed, if the Trust
Territory goverrment is scmething other than an instrumentality of the
United States, it has no governmental authority under the Trusteeship
Agreement, which vests plenary goverrmental power only upon the United
States. Because the Covenant binds the United States, its provisions must
likewise apply to the Trust Territory govermment which resides in the
Northern Mariana Islands. To insulate the TIPI from the federal court
jurisdiction provided by the Covenant would frustrate both the purpose and
the spirit of the instrument. That action would contemporaneously breach
the United States' duty under the Section 6(1) of the Trusteeship Agreement

with respect to the right of the people of the Northern Mariana Islands
to govern themselves.

Article 6(1) additionally requires the United States to provide a legal
system for the Trust Territory. The approval of the Covenant-and the
consequent creation of the federal cowrt helped to fulfill this obligation.
If enacted, the proposed legislation would turn back the clock and subvert
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the legal system provided by the Covenant. Under the Covenant, the TIPI

is as subject to the jurisdiction of the federal courts as is any defendant.
The District Court has so held. The High Court itself has correctly ruled
that it now lacks judicial authority in the Northern Mariana Islands. The
proposed legislation removes the TIPI frcm the jurisdiction of the District
Court, but does not place the TIPI within any court's jurisdiction. Only
the accampanying analysis, which is not law, implies that jurisdiction over
the TIPI would lie in the High Court. Thus, the Interior Department and
the Attorney General endeavor to relegate claims against the TIPI to the
jurisdiction of the High Cowrt vwhich disclaims that jurisdiction. If

' passed, this legislation would insulate the TIPI from judicial review in
any couwrt from actions by the people of the Northern Mariana Islands, and
would thus violate the Article 6 mandate to provide for a legal system.

Such insulation would also violate Section 6(3) of the Trusteeship
Agreement which requires the United States to protect the fumdamental
freedoms of the Micronesian people without discrimination. If Northem
Marianas people are unfortunate enocugh to be injured by the TIPI instead
of a private defendant, they will have absolutely no recourse in a court
of law. Such legislation would constitute invidious discrimination and
would violate the constitutional right to equal protection of the laws,
as well as the Trusteeship Agreement.

Although the proposed legislation deprives the District Court of jurisdiction
over the TIPI, the accompanying analysis implies that this legislation will °
somehow vest exclusive jurisdiction of cases against the TIPI in the High
Court, because such litigation is "‘properly handled in the High Court for

the Trust Territory." Assuming for the sake of argument that the High

-~~Court has jurisdiction over the TIPI in the Northern Marianas, the proposed

legislation would further undermine the legal system designed by the
Covenant and would deprive the people of the Northem Mariana Islands of
full exercise of their judicial rights against all defendants. It would
narrow the access to federal appellate courts which Micronesians in
general and Northern Marianas in particular fought for so long to secure.

Under present law, High Court decisions are unappealable to federal cowrts.
Actions against the United States' Trust Territory govermment, therefore,
would terminate in the High Court's appellate division. By contrast, the
District Court for the Northern Mariama Islands is governed by federal
statutes which allow appeals of its decisions to the Ninth Circuit Court
of Appeals and to the United States Supreme Court. The clear availability
of meaningful appellate review under the present system fully comports
with traditional concepts of justice and with the United States' obligation
under the Trusteeship Agreement to develop a legal system and not to
discriminate against Micronesians. For this reason, cases against the
TIPI are more ‘'properly handled' by the District Court and not by the

High Court. X

Furthermore, allowing jurisdiction over the TTPI to remain in the District
Court of the Northern Mariana Islands would not cohflict with any residual
United States obligation to the Northern Mariana Islands. Because of the
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meaningful appellate review provided by the federal court judicial system,
keeping jurisdiction of the TTPI in the federal courts would not impair
any interest the United States goverrment may have in protecting the TIPL
against potention unfair or overreaching actions by the District Court of
the Northern Mariana Islands.

Cases against the TTPI are also more properly handled by the District
Court, because this cowrt will promtply adjudicate these claims. There is
no backlog of cases in the District Court for the Northern Mariana _
Islands. However, the High Court has a tremendous backlog of cases. MLSC
alone has approximately 48 cases still awaiting a txial or a decision from
the Trial Division of the High Court. Some of these cases awaiiting a
decision were tried as early as 1975. MLSC has approximately 20 appellate
cases left to be decided. With the advent of the new political govermments
in Micronesia, two of the three High Court judges have resigned their
positions in order to became part of the judiciary in the new governments.
To date, there is only one High Court Judge and at least one more is
expected momentarily. Consequently, there will be delays in the adminis-
tration of justice for the people of the Northern Mariana Islands with
claims against the TIPI if they are confined to litigating theixr grievances
in the High Court.

The timing of this proposed legislation also calls to question whether the
United States govermment is honoring the terms of the Trusteeship Agreement.
Although remaining unstated, the general philoscphy of the High Court's
past decisions is that '"the Trust Territory Government can do no wrong."
See e.g. Ogarto v. Johnston, Civil Appeal No.-219 (H.C.App.Div. 1979);
Crisostimo v. T.T.P.L., Civil Appeal No. 120 (H.C.App.Div. 1976); Trust
Territory v. lopez, 7 TIR 449 (1976); see also Olsen, D., 'Piercing
Micronesia’s Colonial Veil," 15 Colum. J. Transnat. L. 473 (1976) for a

"discussion of how the High Court has favored the TIPL in land cases.

On November-4, 1981, the first duly independent court in the history of
Micronesia, the District Court, issued one decision, Sablam Construction
Co.,.vhich ruled adversely to the TIPI. This case is discussed in the
analysis of section 301. After this one adverse ruling, the Secretary of
Interior and Attormey General seek to insulate the TIPL from any further
potential adverse claims by eliminating jurisdiction of the TIPI from the
purview of the District Court. This blatant forum shopping violates basic
notions of fair play and justice. It is especially offensive when done
by a goverrment with stxict fiduciary obligations to the people of the
Northern Mariana Islands. A fairer procedure in keeping with the United
States' obligations under the Trusteeship, as well as United States
Constitutional notions of due process and equal protection, is for the

TIPI to appeal any adverse ruling to the Ninth Circuit and United States
Supreme Court,

II1. Economic Impact of the Proposed legislation

There is no adverse economic impact by keeping jurisdiction of the TIPI
in the Distxict Court for the-Northern Mariana Islands. The TIPI
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Attorney General's Office, with at least six attorneys on staff, is the
largest law firm on Saipan. Surely it is capable of defending actions in
the District Cowrt for the Northern Mariana Islands, which is located
approximately five miles away from its office.. However, if jurisdiction
of the TIPI were to be transferred exclusively to the High Court, the
United States, in all likelihood, would have to pay for amother one or two
High Court Justices and clerical staff to help alleviate the cowrt's
backlog. For this reason, there would be a substantial adverse economic
impact to the United States Treasury from this proposed legislation.

For the above-stated reasons, MLSC respectfully requests the Senate
Committee on Energy and Natural Resources mot to pass that clause of
section 301 which would insulate the TTPI from jurisdiction of the
District Court for the Northern Mariana Islands.

Very truly yours,

Thomas G. Mattson
Executive Director

TGM/mp

xc: Senator Mark O. Hatfield
Senator Henry M. Jackson
Senator Spark M. Matsumaga
Senator Howard M. Metrenbaum
.-.  Pedro A. Sanjuan
Edwaxrd DLG. Pangelinan
Judge Alfred Laureta
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SAN FRANGCISCO 94101

5/21/82

TO: JUDGE CHAMBERS

Judge Kennedy also has a copy.
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Carl H. Imlay, Esq.
General Counsel

ATES CIRCUIT JUDGE
STATES cousTHOUSK
tA. PA 19106

May 12, 1982

Administrative Office of the United States Courts

washington, D.C. 20544
Dear Carxl:

I received your
the Department of Justice'
respect to the virgin Isl
Marianas designed to repe
desirable changes in thei
vacation and other matter

letter of April 20th enclosing
preliminary draft bill with

ds, .Guam and the Northern

| superseded statutes and make
judicial systems. Absence on
that I have been required to deal

with have delayed my consifleration of the draft but I have

now had an opportunity to
ing to the virgin Islands
comments which, I may add,
phone with Mr. Marcuse of
author of the draft,

tudy those portions of it relat-
d am prepared to give you my
I have discussed over the tele~
the Department of Justice, the
|

The draft appearL to me to be well designed to

accomplish its purpose. I
the proposed creation by
of the district court to
would go until such time
established by the legisl
to the contrasting concept
diction as they relate to
jurisdiction from the dist

By proposed sect

ant particularly enthusiastic with
ction 233 of an appellate division
ich appeals from the local courts
a local appellate court was
ture. My only real problem relates
of exclusive and concurrent juris-
the transfer by the legislature of
Fict court to the local courts,

ion 22(a) the district court would

which, of course, includeg

have the jurisdiction of & district court of the United states,

federal question and diversity

cases, and by proposed sedtion 22(b) general original jurisdic-

tion in all causes in the|

Virgin Islands (except certain minor

causes enumerated in the proviso), jurisdiction over which is

not transferred to the loépl courts by local law.

ously means the transfer
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should be made clear by
for the word “the" in tH

Diversity caseg
of which the uUnited stat

¢
L

Page 2
ubstituting the word "exclusive®
fourth line of section 24 (b).

are *"causes in the Virgin Islands®
8 district courts have never had

exclusive jurisdiction,
(Grubb v. Public Utiliti
except those arising un

make the federal jurisdilttion exclusive.

And the same is true of federal cases
s Com., 1930, 281 U.S. 470, 476),

r federal statutes which expressly
In both instances

the juriadiction of the[ ederal courts is concurrent with

the courts of the state

Presently by
the territorial court h
with that of the distri
more than $50,000. Und
court, therefore, now h

&

al law enacted by the legislature,

been given jurisdiction, concurrent
court, of civil cases involving not
this grant of jurisdiction the local
concurrent jurisdiction of diversity

cases and federal questilbn cases provided they involve no more

than that amount.
by its terms exclude th
"causes in the Vvirgin I
diction is transferred
If such a transfer were
not already within the j)

Section 22(b) of the draft, however, would

district court from jurisdiction of
ands* to the extent that such juris-~
the legislature to the local courts.
f all c¢auses in the Virgin Islands
risdiction of the local courts, and

the language of the drafk would seem to permit this, then it

could be persuasively argued that the local courts had exclusive
jurisdiction of all divegsity and federal question cases except
those exclusive jurisdicgion over which is granted to the United

States district courts

specific federal statutes. In such

case the district court fould be limited to those civil cases
only and such purely fedpral fields as admiralty, bankruptcy

and federal crimes.

I am sure that{iit is not the intention of the

framers of the draft to

ermit any such result as this. Cer-

tainly it is in the public interest for the district court

to retain federal questign and diversity jurisdiction.

accordingly have suggest
in the draft should be e
by inserting in section
following additional pro

"That the legislatu
court of concurrent

;
|

I

to Mr. Marcuse that this ambiguity
iminated and that this could be done
2{b) line 5, after "provided," the
50

Ye may not deprive the district
jurisdiction of causes arising

‘university of Hawail School of Law Library- Jon Van Dyke Archives Collection



Carl H. Imlay, Esg.
May 12, 1982

under the Constituti|
United States or of
local law between ci
Territories, .the pis
Commonwealth of Puer]

Page 3

bn, laws or treaties of the
causes arising under the
Lizens of different States,
krict of Columbia or the

L0 Rico or involving foreign

states or their citigens or subjects; and

Provided Further,*

I am, of course, not wedd
that with the inclusion o
ambiguity to which I have

d to this language but I think
a proviso along these lines the
referred would be eliminated.

A reference to it would

useful, I believe, in section

21 (b) in which I would suggest inserting after the word

"jurisdiction" in the las

line on page 1 the following:

"which, except as prévided in section 22(b), may

be exclusive™

I have noted on

or two typographical errors in

the draft to which I migh? call attention.

In the fifth 1i
"there” should probably

In the third 1lin
“of the district court® st

division.*

sin

Copy to
Chief Judge Seitz
Mr., Herman Marcuse

o

e of section 23a(b) on page 4
"therein.”

je of section 23A(c) on page 4
jould be inserted after "appellate

cerely yours,

%’Z{ 4@ '; % sz A
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