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Constitutional issues, and their fit with common law, were at the heart of discussions and
presentations as the judges of sixteen Pacific islands convened in Canberra, Australia, for

the Fifth South Pacific Judicial Conference.

Although a variety of legal systems were represented, they share many questions and
issues in common. In his welcoming address to the group, His Excellency Sir Zelman
Cowen, Governor General of the Commonwealth of Australia, noted the diversity of
laws, which he said represented a mosaic of interlocking systems. “It is the genius of the
common law to accommodate differences and diversities which may be reflected in the

varying character and conditions of individual societies.”

In his presentation on the suitability of common law rules in criminal investigation, the
Honorable Mr. Justice Mari Kapi, National Court of Justice of Papua New Guinea
(PNG), addressed confessions and the right to silence, and the need to adapt related

common law to ensure that the rights of individuals are protected.

He noted that attitudes and behavior towards law enforcement agencies in a developing
nation might be different from attitudes in more developed countries. In PNG, for

example, he said the majority of the population is illiterate and the mental attitude of fear



of law enforcement agencies makes people vulnerable to pressure. Formal caution about
the right of the accused to remain silent, he said, is not enough especially given the
difficulty of communication in a country where more than 700 languages are spoken.

The PNG Constitution has given further specific protection to the accused in regard to his

rights when detained, and police who violate those rights are subject to severe penalties.

The PNG Law Reform Commission is working on similar strengthening of rules
regarding the admissibility of confessions, which while often the best evidence available,
are valid for conviction without corroborating evidence only if said confession is
voluntary. Current law gives the judge discretion to accept or reject a confession that is
improperly obtained, but Justice Kapi said in his view, this is not strong enough to

discourage improper methods of interrogation by law enforcement.

In the discussion that followed Justice Kapi’s presentation, the Honorable Sir Laurence
Street, Chief Justice of New South Wales, commented that the genius of common law in
earlier decades and centuries has enabled a balance to be struck between the need for
effective law enforcement and the demand for individual rights and freedoms. But the
pace of development of society has led to the view that common law is inadequate, or too
cumbersome to supply rules for criminal investigations that will meet both national and
international expectations. Although he offered no personal opinion on whether common
law is adequate to both control criminal investigations and protect the rights of the

accused, he said that the fact of political life is that the community sees it as inadequate.

Another problem was raised by the Honorable Edward C. King, Chief Justice of the

Supreme Court of the Federated States of Micronesia, who said that it might be even



more difficult for judges who are not indigenous to the area to understand even that
coercion has taken place. He cautioned his colleagues to be mindful of this, saying, “If
we are humble about our role in the system, we must recognize that the risks may be
greater in this situation where we are generally foreign to the customs and to the

populations in that sense.”

The right of a fair trial within a reasonable amount of time, and the right of the accused to
an adequate defense, were the angles taken up by the Honorable Mr. Justice L.R.
Thompson, Chief Justice for the Republic of Nauru. He noted that the “due process”
clause of the US Constitution is not identical with the provisions of the constitutions of
most of the countries of the South Pacific, where instead the principle of “equality of
arms” requires that there be a fair balance between the means available to the prosecution
and the defense for the preparation and presentation of their cases. Under this principle,
the accused is guaranteed a fair trial within a reasonable period of time, together with
adequate facilities for preparation of his defense and the right be afforded facilities to
examine witnesses to testify on his behalf before the court on the same conditions as
those applying to witnesses called by the prosecution. In most countries of the region, he
said, there is a risk that the executive may fail to comply with these obligations for
reasons of convenience or to avoid expenditure, or simply through ignorance of what
those obligations are, especially in the absence of a firmly established legal profession

and an active free press.



Specifically, he continued, the “equality of arms” provision is seen by some as being too
expensive to fully incorporate. “Expediency, however, can be a slippery downhill slope
and it is to be hoped that the courts will be reluctant to adopt a construction which
unnecessarily reduces the real safeguards against the risk of unjust convictions. Can then
the Constitutions of those countries be construed liberally without straining to breaking-

point their limited resources, both financial and of expert personnel?”

He suggested several possible remedies to the problem of providing for an adequate

defense:

* The prosecution would be allowed to obtain as much expert advice and call as many
witnesses as it wants, and the state would provide the defense with matching facilities.
This, he admitted, is the most expensive and is not practical or realistic in smaller
countries with limited resources.

¢ The courts could nominate an expert whose advice would be given impartially to both
parties, and who would give evidence as a court witness rather than being called on
behalf of either party. There are, however, some situations where this would not be
possible, for example a case in which the only fingerprint expert immediately available is
in the employ of the police department)

* The expert advice and evidence that the prosecution may seek may be restricted to a level
equal to that of such advice and evidence available to the defense. This option he

believes to be the most appropriate for the governments of the smaller nations.

The right to a trial within a reasonable amount of time, he noted, is complicated by the

fact that the notion of reasonableness is subject to various legal interpretations. The



European Court of Human Rights has put forth several principles relevant to this issue:
the complexity of the case as a whole, the manner in which the case has been handled,
and the conduct of the national judicial authorities, the courts, and the defendant. While
he contends that these principles are sound and suitable for application in the courts of
those countries of the region whose constitutions confer on the accused the right to a fair
trial within a reasonable amount of time, they don’t address the question of the level of
staffing in any given court, which may make the delay inevitable. If inevitable, he asked,
is it then more reasonable? Or is the criterion of reasonableness such that the state is
obliged to provide a level of staffing and devise procedures which will enable the court to

avoid any delay which would compromise the defendant’s rights?

In conclusion, he stated, “the onus lies heavily on the judiciary to play an active role to
ensure that for the peoples of those [smaller] countries their constitutional rights are real

and effective.

In discussion, the Honorable E.F. Gianotti, Associate Justice of the High Court of the
Trust Territory of the Pacific Islands, pointed out that geography presents a further
complication in implementing this right in the F ederated States of Micronesia, Kiribati,
and French Polynesia. Judges, prosecutors, and public defenders often have to travel over

considerable distances, which can delay even the initial arraignment.

There is neither the expressed constitutional right nor any statutory right to a speedy trial

in Australia, explained the Honorable Justice Lionel Murphy, of the High Court of



Australia. Well over 95% of civil cases are settled, he said, and most criminal cases are
resolved with a guilty plea, and still there are significant delays. He admitted that he is
uneasy with the implications. “I think we need to face up to some of the realities of what
we are doing, but we certainly cannot keep on simply extending legal aid...we need to

face up to this real problem...what we have is a system which depends for its efficiency

upon pleas of guilty.”

The proposal for the establishment of a Regional Court of Appeal was back on the
agenda for this conference. It was raised at the very first conference, in Samoa, ten years
carlier, and delegates agreed that the concept should be investigated, though little was
done. A subsequent paper was written in 1981 by a group that included some of the chief
justices present in Canberra. Presenting what she called a supplementary paper on the
idea was Mere Pulea Kite, Barrister at Law and Special Assistant to the Vice-Chancellor,
University of the South Pacific in Fiji. She acknowledged that the concept needed more
research and refining, but said that at least in some countries of the region, a second tier
of appellate court is needed in the interests of justice and protection for the community.
She suggested options, and even names for a Pacific Regional Court of Appeal as a basis

for the provocative discussion that followed.

One proposal would establish a peripatetic Court of Appeal, which would avoid the
political and financial problems of locating a centralized headquarters in any one country.
However, one problem with a traveling panel, however, would be the availability of an

adequate law library. A second proposal would establish a centralized court based



geographically centrally in the region, with a centralized library and registrar. She
admitted that there would be questions of costs, staff training, and other issues, but added
her view that “A regional court would not only be one of the greatest unifying factors in
regional cooperation but it could be of great value to the administration of justice in the

Pacific.”

In discussion following Mrs. Kite’s presentation, the Honorable E.F. Gianotti, Associate
Justice for the High Court of the Trust Territory of the Pacific, expressed what seemed to
be a widely held view. “Personally, I feel that a Court of Appeal in the Pacific, north,
south, or west, would be a good thing. However I do not think there is a proverbial
snowball in hell chance of it ever being formed.“ He explained that he noted a tendency
on the parts of various governments and their supreme courts to be jealous of their
jurisdictions, not wanting someone else to come in from outside and look into what they

do.

The Honorable Justice J.D. Dillon, Acting Chief Justice for the Cook Islands, opined that
the diffidence is because a central court would deprive the independent countries of the
region of the very basic concept of having an appellate court sitting in their own
jurisdiction. But he added that problems with the concept are not insurmountable. He
suggested starting off with a pool of eminent jurists from Australia and New Zealand,
using the English common law as the basis, in those countries using the English common

law, and that way avoid the problems of American or French jurisdiction.



The Right Honorable Sir Ronald Davison, Chief Justice of New Zealand noted that New
Zealand has taken a fairly large part in providing facilities and judges throughout the
region, and would be willing to continue to render assistance to island nations on request,
so far as possible. But, he added, “New Zealand [itself] is unlikely to subject itself to the

jurisdiction of a regional court.”

Neither is there any possibility that Australian appeals would be taken to a regional Court
of Appeal, added the Right Honorable Sir Harry Gibbs, Chief Justice of Australia. The
Constitution would forbid it. However, he added that if a regional court were to be
established for those nations wanting one, he was sure that Australian judges would be

available to sit if asked.

Justice Davison observed that while there are practical problems, he thinks that these
could be overcome by negotiation among the governments concerned so that at least the
first steps could be taken to what may eventually become a more soundly based Regional
Court of Appeal. “It appears to me that there is certainly a large volume of goodwill

amongst the nations of this area which would wish to see a regional court established.”

As observed by the Honorable Sir Timoci Tuivaga, Chief Justice of Fiji, in his opening
remarks, “These conferences must necessarily result in a broadening of outlook on many
subjects of legal interest, and that in itself is well worthwhile. The personal contacts
made at these meetings are of great value to all of us. Socially they are most acceptable;
professionally they give us the opportunity of discussing local problems with other judges

whose views can be both most helpful and stimulating. It is not that one is looking for



someone else to indicate what should be done in any particular instance, it is only that an
opportunity for frank discussion with our counterparts in neighboring jurisdictions would

often by useful in equipping us for the better carrying out of our judicial function.”

This fifth meeting of South Pacific Judicial Conference ended with an agreement from
the delegates to begin its second decade of conferences in Saipan, Commonwealth of the

Northern Marianas.





