
































of 1893 were still impressed with aboriginal or native
title.

When Kamehamecha III set apart the Government Lands, he
also signed and sealed an instrument creating the King's
Lands.62/ Until 1864, these lands were deall with by the
various monarchs as private property. In 1864, the Hawaii
Supreme Court denied the claim of Qucen Emma, widow of
Kamehameha IV, to an intestatce share of the lands, holding
that the King's Lands descendced in fee, "the inheritance
heing Limited however to the successors to the throne, and
~ach succescive heir may regulate and disposce of the same
according to bis will and pleasure, as private property.“63/
The Acl ofL Jopaary 3, 1865, contuirmed the wourt's opinion in
part bt also pruvidoed that the lands should be "henceforth
Inalienable . . . {to} descend to the holirs and successors
of the Hawailin crown forever."64/ 4She Act also designated
the lands as Crown Lawndrs to indicate that the lands belonged
to the king as soveralgn and not as an individual,

Upon the death of Kamchameha V without a successor to
the throne, William Lunalilo was clected Lo the throne and
the income froum the Cruwr lLands was used to support his
reign. Similarly, upoen Lunalilo's death, David Kalakaua was
elected to the throne and the Crown lands supported his
reign and the brief reign of his sister, Liliuokalani.
Obviously, then the Crown Lands, after the Act of January 3,
1865, were not the personal property of the monarch.

Moreover, when Liliuokalani sought compensation from
the United States for the taking of the Crown Lands, the
Court of Claims held that the rescrvation of lands was "made
to the Crown and not the King as an individual. The crown
lands were the resourceful method of income to sustain, 1in
part at least, the dignity of the office to which they were
unseparably attached. When the office ceased to exist they
became as other lands of the sovereignty and passed . . . as
part and parcel of the public domain."65/ The Crown Lands
were a domain which bencfited "the dignity" of the Hawaiian
native monarchs and were a unique symbol of the Hawaiian
government. ‘heir loss truly marked the end of the monarchy
and forecleosed the Hawaiian people's right to their tradi-
tional and cormon source of wealth.

The Republic of HNawaii expropriated the Government and
Crown Lands without compensation tec the native people.66/
The United States, by wucceeding to the title of these
lands, extinguished the aboriginal title of the Hawaiian
people. However, the interests ot the native people were
iwmplicitly acknowledged by the provisions of the Joint
Resolution of Annexation and the Organic Act reserving the
revenue and proceeds {rom the lands "for the inhabitants of
the Hawaiian Islands." The United States held these lands
and had free usec of them for sixty years, during which time
the native people were substantially deprived of their use
and enjoyment.

In 1921, the Hawaiian Homes Commission Act placed
approximately 200,000 acres of these native lands under
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Jurisdiction of fhe Hawalian lHomes Cowmission for rehabil-
itation of thuse with 50% or more aburigiral blood.67/
Although the Hawaiian temes Coammistion Act was an implicit
recognition of the aboviginal interest in these lands, there
was no explicit determination that the Hawaiian Homes
Commission Act veopresented o cettlement of the aboriginal
title claim of Hawaiian natives.

When the Government and Crown Lands were finally
returned to the people of Hawaii at statchood, they were
returned to Lhe people as a whole, with only minimal recog-
nition in section 5{(f) of the Admission Act given to the
aboriginal title interest of the native people.68/ Sadly,
even the minimal recognition afforded by section 5{f) to the
native interest in ceded land was not taken seriously by the
state until 1978.69/ Morcover, while the llawaiian Homes
Commission Act and section 5(f) of the Admission Act recog-
nized the native interest in the lands, both of them limit
benefits to those with fifty per cent or more Hawaiian
blood. Neither address the interest of those who may have
less than fifty percent Hawaiian blood, but who have never-
theless suffered a deprivation of the use and bencfit of
native lands.

While there is no constitutional provision which would
compel compensation for the loss of aboriginal title,
Congress has previously provided either a judicial forum for
compensation or directly acted to compensate for loss of
such title. There is ample legal and equitable precedent
for such action in the sprcial jurisdictional acts before
1946, the Indian Claims Commission Act, the return of the
flue Lake to the Taos Pucblo, und the Alaskan Native Claims
Settlement Act.

2. Recognized Title

In contrast to thoe concept of aboriginal title is the
concept of recognized title. Recognized title is title to
Indian lands that has bhuen recognized by federal treaty or
statute. As discussed above, the United Stautes often made
agreements with the Indian tribes in which the tribe would
cede a large portion of land to the United States and retain
a smaller parcel which the United States specifically
recognized and agreecd to protect. The legal title of such
lands rested in the United States, while the beneficial
title was held by the Indian tribes.

The primary bencfit of recognized title is that it is
considered to be a property right within the meaning of the
fifth amendment, so that its taking by the federal govern-
ment is compensable, For instance, in United States v.
Shoshone Tribe, the United States had set apart a reser-
vation for the Shoshone tribe in an 1863 treaty.70/ The
tribe ceded the entire reservation to the United States in
another treaty in 1868, and the United States set apart over
3 million acres within that area for the tribe stating that
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the land "shall be and the same is sct apart for the abso-
lute and undisturbed vse and occupation of the Shoshone
Indians . . . and the United States now solemnly agrees that
no persons . . . shall ever be permitted to pass over,
settle upon, or reside in" that terrcitory. Subsequently,
the United States sottled another tribe on a portion of the
Shoshone lands. The tribe, under a special jurisdictional
act, brought suit againust the United States for compensation
for the "taking" of their lands. The Supreme Court held
that while Congress could abrogale its ticaty with the
Shoshone and appropriate tribal lands, it had the duty to
"render just compensation" for the taking of treaty-held
lands and for the timber and mineral interest of the
tribe.71/ Morcover, under traditional fifth amendment law,
interest may be charged against the United States for a
taking, a fact which can have serious implications when the
taking may have occurred many decades earlier.

However, traditional fifth amendment law has not always
been applied to every taking of tribal land. Somec tribal
land claims, such as that in the Shoshone case, arise from
obviously non-consensual, non-compensated takings and are
therefore subject to fifth amendment protection. Other
tribal land claims arise out of involuntary cession agree-
ments and treaties made between Congress and Indian tribes.
In these agreements and treaties, Congress would appropriate
Indian lands and pay some legislatively determined consider-
ation for the lands. Even when payment for the lands was
grossly inadequate, the Court of Claims viewed Congress as
the guardian of the Indians and held such transactions to be
land purchases, not takings.72/ Thus, the Indian claimants
might recover the difference in the land value and the
purchase price but no interest wculd be added to the award.

In 1980, however, the Supreme Court modified that rule
in United States v. Sioux Nation.73/ In that case, the
United States, under the Fort Laramie Treaty of 1868, had
originally pledeoed that the Great Sioux Reservation, includ-
ing the Black Hills, would be set aside for the absolute and
undisturbed use and occupation of the Sioux. The treaty
also provided that no treaty for the cession of any portion
of the reservatiosn would be valid unless signed by at least
three fourths of the adult male Sioux. 1In 1876, a special
Commission representing the United States prescnted a new
Lreaty to Lhe sioux under which the Siouz were to relinquish
their rights to the Black [ills 1n exchange for subsistence
rations for as long as they would be needed to ensure
survival of the Sioux. The treaty was signed by only ten
percent of the adult male Sioux population, but Congress
resolved the impasse in 1877 by enacting the "agreement"
into law, thereby abrogating the Fort Laramie Treaty. Under
a special jurisdictional act, the Sioux brought a fifth
amendment taking claim in the Court of Claims, but the Court
held that the Sioux claim was a moral claim not protected by
the fifth amendment. After Congress passed the Indian
Claims Commission Acl 1in 1946, the Sioux claim was
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resubmitted., The Indian Claims Commission ruled in favor of
the Sioux, but on appeal to the Court of Claims, the suit
was dismissed. In 1978, Congress passed a special act
authorizing the Court of Claims to take new evidence in the
case. The Court of Claims eventually held that the 1877 Act
effected a taking of the Black Hills, and awarded the Sioux
$17.1 million with interest of five percent dating from
1877. While the Supreme Court upheld that decision, the
Oglala Sioux's claim for return of the Black Hills rather
than compensation was subsequently denied.74/

Hawaiian Natives' Recognized Title Claim

The title which Nawailan natives held to both Govern-
ment and Crown lands at the time the monarchy was overthrown
was a title held in common by the people who were the
original discoverors and possessors of the soil. However,
that title was not only aboriginal in the sense of use and
occupancy by a native people, it was also vested in accor-
dance with the law of Hawaii, a civilized nation.75/ It
was a title evidenced by deeds executed by the Kamehameha
IIT and acts accepting the same by the legislative body of
the nation.76/ 1In that sense, then, the title to both the
Government and Crown Lands was formal and recognized,
Further, it was a title that was recognized by the United
States government through various treaties and agreements.

In 1826 the first formal agreement between the United
States and the Hawaiian Kingdom was negotiated.77/ That
treaty was never ratified by the United States Senate as
required by American law. However, the document was

- « « Cclearly an international act, signed as such by
the authorities of the then independent Hawaiian
government, and by a representative of the United
States, whose instructions, while vague, must be
regarded as sufficient authority for his signature, in
view of the then remoteness of the region from the seat
of government and the genecral discretion which those
instructions granted.78/

Further, "for more than a decade (after the treaty was
signed), American officials and residents of the Hawaiian
Islands were sceking to impress upon the perplexed chiefs
the sanctity of this agreement which the government of the
United States had refused to accept."79/

The first scction of the unratified treaty stated:

The peace and friendship subsisting between the United
States, and their majesties, the Queen Regent, and
Kauikeaouli, Kina of the Sandwich ITsltands, and their
subjects and peoplc, are hereby confirmed, and declared
to be perpctual.80/
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In 1849 the first lormal treaty between the lUnited
States and the Kingdom of lawaii was ratified by
Congress.81/ That treaty dealt with friendship, commerce,
and navigation. Article One provided for the "perpetual
peace and amity between the United states and the King of
the Hawaiian Islands, his heirs and successors."82/ The
initial life-span of this Friendship Treaty was 10 years.
After the initial ten years, cach party had the right to
terminate the treaty after a year's notice. This treaty was
still in effect at the time the llawaiian monarchy was
overthrown in 1893.

In 1875, another trecaty between the United States and
Hawaii was signed providing duty-frce entry of certain
American goods and products into Hawaii and vice versa.83/
In 1884, this Reciprocity Treaty was amended to give the
United States the exclusive right to enter and usc Pearl
llarbor as a coaling and repair station.84/ The Reciprocity
Treaty was also still in effect in 1893.

While these treaties are clearly very different from
those negotiated with Indian tribes, they indicate that the
United States recognized and acknowledged the existing
government of Hawaii and the rights of that government to
the territory then within its domain. In scme senses, then,
this amounted to a recognition of title in the Hawaiian
government.

The title to the approximately 1.75 million acres of
Government and Crown Lands owned in common by Hawaiian
natives prior to 1893 was a formal title, granted in accor-
dance with the domestic laws of the Hawaiian government,
That government was fully recognized by the international
community and the United States as the legitimate government
of the Hawaiian Islands. Clearly such title would have been
property under the fifth amendment had it been held by an
Indian tribe within the territory of the United States. Had
the United States taken such title from an Indian tribe, it
would have been constitutionally obligated to pay not only
just compensation, but interest from the time of taking to
the time of payment.

C. The Trust Relationship

It has long boen recognized Lhat a special relation-
ship, characterized as a fiduciary relationship, exists
between the ifedioral agovernment and Indian tribes. Although
it is difficult to mark the boundaries of the relationship,
it includes a mixture of legal duties and moral obligations
that subject the United States to legally enforceable
responsibilities.  The sources of this relationship are the
congressional power Lo regulate commerce with the Indian
tribes and the precidential power to make treaties.85/

jowever, the primary origin af the trust relationship
is a seriecs of carly 12th century United States Supreme
Court cases decided by Chief Justice John Marshall. 1In
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Cherokee Nation v. Georgia, he characterized the tribes as
domestic dependant nations "in a state of pupilage; their
relation to the United States rescmbles that of a ward to
his guardian."86/ 1In Worcester v. Georgia, he elaborated on
the status of the tribes:

The Indian nations had always becen considered as
distinct, independent, political communities, retaining
their original natural rights, as possessors of the
soil, from time immemorial, with the single exception
of that imposecd by irresistible power, which excluded
them from intercourse with any other Furopean potentate
than the first discoveror of the coast ol the
particular region claimed . . . "87/

Marshall then went on to hold that Congress' authority to
regulate commerce with the Indians, in conjunction with the
treatymaking and war powers, was a basis for federal regu-
lation cf Indian affairs. The 1ssue involved in the
Worcestor case was the applicability of Georgia state laws
within the territory of the Chceroker nation. While that
decision can be viewed as one bhased on federal supremacy
considerations rather than a desire to protect Indian sover-
eign rights, it nevertheless established the principle that
the sovereignty of the tribes was limited only by federal
authority.

During the period after Worcestor, the legal relation-
ship between the Indian tribes and the federal government
formed the basis for Congress to:

exercise its legislative powers to keep order in Indian
country, to protect Indians from hostile non-Indians,
and otherwise to legislate for the national interest.
Finally, the federal-tribal relationship became impor-
tant, especially in the last 50 years, as a basis for
imposing and enforcing federal obligations to Indians.
Thus, what began as a beneficent expression of federal
powers is carried to its logical conclusion. A rela-
tionship of dependence and trust not only gives the
federal government broad, plenary powers over Indian
affairs, but also i1mposes a trustee's duties of pro-
tection and fair dealings with the Indians.88/

Since the clearest manifestation of the trust relationship
is the fact that the United Stuates holds legal title to most
Indian lands while beneficial interest i1s in the tribes, it
is not surprising that rccent decisions have held the
federal government to exacting fiduciary standards in
protecting tribal lands, water, and income from trust
property.89/

Whether the trust celationship botween the federal
government asnd llawaiisn natives is identical to the federal-.
Irdian relationship remains unclear. The federal-Hlawaiian
native relatinnship arises From United States' participation
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in the overthrow of the native government and subsequent
federal ownership of the legyal title to native lands. While
tho United States has nover established explicit parameters
to its relationship with Hawaiians, it has long recognized
Hawaiian natives as a distinct aboriginal group and has
dealt with thom in a manncr similar to other native American
Groups.

Traditionally, corlain critevian bhave been considered in
rotermining vhether a group of Indians is a "tribe" entitled
o tederal protection and sorvices. Theze ciiterla include
treaty relations with the Uniled States, Congressional acts
or executive orders denominating the group a tribe, collec-
tive rights in tribal lands or lunds, recoynition by other
Indian tribes, ard political authority over members cxer-
cised through a tribal council or other governmental
farm.90/ Other factors which have heen considered are the
existence of special appropriation items for the group, the
social solidarity of the group, and cthnological and histor-
ical considerations.

Applying these criteria to Hawaiian natives, it is
obvious that Congress has afforded Hawaiian natives recogni-
tion as an aboriginal group. TFrom an early period, the
United States negotiated treaties with the Hawaiian Kingdom
calling for peace and friendship and providing reciprocal
trade rights. These treaties recognized the independence
and sovereignty of the Hawaiian native government.

In 1893, President Cleveland acknowledged the role the
United States Minister and American troops played in bring-
ing about the overthrow of the native government and recom-
mended restoration of Lhat government. Although no action
was taken, Queen Liliuokalani continued to represent her
people and continually sought redress from Congress.91/ On
numerous occasions, legislation was introduced into Congress
to redress that wrong and up until the time llawaii was
annexed, there was strong sentiment within Congressional
rianks objecting to annexing llawaii because of the United
States complicity in overthrowing the native government.92/

IMinally, three yearvs after the Queen's death, at the
urging of Prince Jonah Kuhio Kalanianaole, Congress adopted
the Hawaiian lomes Ccanmission Act.93/ Under the Act,
Congress recognized its cbiigations to lawaiian natives and
placed in trust, for the benefit of those with 50% or mare
aboriginal blood, ovcer 200,000 acres of land to be used for
the development of howmes, ranches, and farme.

The lands placed in trust under the Hawaiian Homes
Commission Act were part of the more than 1.75 million acres
of Government and Crown lLands ceded to the United States by
the Republic of Hewaii at the time of annexation. As with
other native groups recognized by Congress, a portion of the
aboriginal lands acquired by the United Statcs was specif-
ically set aside in trust for the protection and rehabilita-
tion of the pcople whose lands werc taken.

When the llawaiian Homes Commission Act was before
Congress, one of the issues raised was whether Congress had
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the power Lo legislate Tor the henefit of native Hawaiians.,
At that time the Solicitor for the Department of thc Interi-
or rendercd an opinion upholding Congress' power to enact
legislation for native HNawaiians analogizing it to the power
to legislate for the benefit of Indians. The Solicitor
stated:

There are numerous congressional precedents for such
action. The act of Congress approved February 8, 1877
. . « authorizes public lands which have been set apart
as Indian reservations by order of the President to be
surveyed and B0 acres of land therein to be allotted to
each Indian located upon the reservation, or where the
lands are valuable for grazing to be allotted in areas
of 160 acres. Another section of the same act author-
izes any Indian entitled to allotment to make settle-
ment upon any public lands of the United States not
otherwise appropriated and to have the same allotted to
them.94/

Congress' determination that Hawaiian natives should be
treated as other abouriginal groups also is reflected in
House Committec Report No. 839 of the Committee on Territo-
ries. The Committee stated

In the opinion of your committee there is no constitu-
tional difficulty whatever involved in setting aside
and developing londs of the Tevritory for native
Hawaiians only . . . [Tlnc legislation is based upon a
reasonable and pot an arbitrary classification and is
thus not unconstituvtional class legislacion. Further
there are nuwcrous congerusional precedents for such
legislation in previous enactments granting Indians

. . . special privileges in obtaining and using the
public lands.95/

Since the adontion of the Hawaiian Homes Commission
Act, Congress has continued Lo acknowledge Hawaiian natives
as an aboriginal group. In the 1959 Admission Act, Congress
reinforced the United State's trust responsibility to
Hawaiian natives by requiring the State »of Hawaii to adopt
the Hawaiian Homes Commission Act as part of its
constitution. The Admission Act also recognized native
Hawaiians in section 5(f) by designating "the betterment of
conditions of native lawaiians" as one of the five ftrust
purposes for which proceeds and income from ceded lands
could be used.

More recently, in 1974 Congress reaffirmed its recogni-
tion of lHawaiians as native Americans by making them eligi-
ble for participation in the programs of the Administration
for Native American administered by the Department of Health
and Human Scrvices.96/ 1In 1976, Congress amended the
Comprechensive Employment and Training Act to include
llawvaiians in the Indian Manpower Program administered by the
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Director of Indian and Native American Programs of the
Department of Labor.97/ 1In the same year, the 95th Congress
adopted the American Indian Reliqious Freedom Act and
included Hawaiian natives in its coverage, 98/ The Hawaiian
Education Study Act of 1980, ir establishing a special
commission on Hawaiian cducation, recognized that native
Hawaiians, like other native Amecricans, rank amongst the
lowest in level of cducational attainment.99/ The latest
recognition by Congress of the special relationship between
llawaiians and the United States came in the form of the
Native Hawaiian Study Commission Act.100/ All of these acts
demonstrate that Hawaiian natives have been repeatedly
accorded federal recognition by Congress.

Undoubtedly, since 1893 there has been no governmental
form through which Hawaiian natives could have exercised
pulitical authority to the same extent as Indian tribes.

But this lack of self-government is a direct result of the
very act of interfercnce for which llawaiian natives now seek
redress. The United States may not both aid in the over-
throw of the legitimate Hawaiian native government and then
require the existence of such a governing body as a precon-
dition to recognition of Hawaiian natives as an aboriginal
people. It would indecd be unjust to deny the existence of
a trust relationship on such a basis. Nonetheless, there
are presently two entities which exercise some governmental
powers over ilawaiian natives and their trust lands and
assets,

The Hawaiian liomes Commission, composed entirely of
persons with Hawaiian blood, has governmental and adminis-
trative powers over the llawaiian Home Lands, although both
the commissioners and director are appointed by the state
governor. The Commission's powers include the right to
determine eligibility of native Hawaiians (those with 50% or
more aboriginal blood) for participation in the program,
compliance with the Act's terms by native lHawaiians receiv-
ing benefits under the Act, and successorship to the
lands.101/

The Office of Hawailian Affairs (OIIA) 102/ was specif-
ically established by state constitutional amendment in 1978
to adiminister a pro rata portion of the trust income and
proceeds from ceded lands for the benefit of native
Nawaiians and to administer any other trust properties set
aside for nctive llawaiians and Hawaiians., OHA was expressly
designated Ly statute as the entity to receive any form of
reparaltions for ilawaiians. Under the terms of lHawaii's
State Constitution, the trustees of OHA are elected by
Hawaiian natives and must be of Hawaiian ancestry.

Hawaiian natives meet the criteria which entitle an
indigenous group to federal protection and services. They
are clearly an identifiable aboriginal people with a dis-
tinct land-based culture. They have had treaty relations
with the United States, Congress has legislated for their
benefit and they have a collective right in traditional
native lands and the income from those lands. Although
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llawaiian natives do not have a governmental entity which
exercises sovereign powers to the same extent as other
native American groups, the historical reasons for lack of
such self-governing powers provides a more compelling
arqument for the trust relationship.

Recognition of the trust relationship between the
federal government and native American groups has provided a
means of accomodating the justifiable claims of the past to
the changed circumstarnices of the present. Clearly acknowl-
cdging the trust relationship the federal government holds
to Hawaiian natives would afford special recognition of the
beneficiaries by imposing a duty of care commensurate with
their strong historical and equitable claims.

CONCLUSION

Like other native Americans, Hawaiian natives seek
restitution for the cultural and political integrity taken
from them nearly ninety years ago. In many ways, the United
States already has reccgnized its special trust obligations
to Hawaii's native people and their lands. Despite many
attempts to give formal legal recognition to long-standing
and compelling ethical claims, Congress has never taken the
final step of hearing the Hawaiian native claims and repair-
ing the injuries suffered by a people whose friendship to
the United States has never heen in doubt. Congress now has
the opportunity to take that final step and restore honor
and justice to its rclationship with the liawaiian people.
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(1886) .
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Id.

Id., at 874, 19 Stat. 625.

Id., at 878, 25 Stat. 1399,

U.8. Constitution, Art. T, §8, cl. 3 and Art. II, §2,
cl. 2.

30 U. S. (5 Pet.)} 1, 17 (1831).
31 U. 8. (& Pet.) 515, 559 (1832).

D. Getches, D. Rusenfelt, C. Wilkinson, Federal Indian
Law 143 (1979).

See, Joint Tribal Council of the Passamaquoddy Tribe v.
Morton, 528 F. 2d 370 (lst Cir. 1975); DPyramid Lake
Paiute Tribe v. Morton, 354 F. Supp. 252 (D. D. C.
1972); Manchester Band of Pomo Indians v. United
States, 363 F. Supp. 1238 (N. D. Cal. 1973).

F. Cohen, landbock of Federal Indian Law 127 (1971).

Russ, supra note 12, 123~124,

See¢, T. Osbornc, Emplire Can Wait, 85-137 (1981), for a
discussion of the Congressional debates on Hawaiian
annexation.,

Prior te annexation of lHawaii, some public lands had
been opened up in homesteading programs. After
annexation, a 1910 omendment to Hawaii's Organic Act
directed the Territery to open land for homesteading in
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a given area when 2% or more qualificed howmesteaders
applied for the land. Since leases of many sugar
growers were duc to expire during the 1920s and 1930s,
growers were afraid that when their leases expired,
choice sugar lands might be put into homesteading under
the 1910 act. At the samc time, lawaiian leaders began
to encourage racial consciousness among the Hawaiian
people whose social and economic condition was rapidly
deteriorating. These forces converged in 1921 to
promote passaye of the llawaiian Homes Commission Act.
In considering the lands to place in the homesteading
program, Congress also considered tlie interests of the
sugar industry so that cultivated sugar cane lands werce
excluded from lands for homesteading. The Act was
supported by the sugar interests since it excluded
their leased lands. Most lands made available to
Hawaiians for homecteading were arid and of marginal
value., See, llawaili Legislative Reference BRurcau, Land
Aspects of the llaweiian Homes Program (Report No. 1b,
1964} .

Cited in Testimony of R. Albu in llearings on H. R, 93,
Native Hawaii~n Eduration Act., Nov. 14, 1979, 122.

1d., at 122-123,

Act of January 4, 1975, P. L. 93-G44, 88 Stat. 2324,
Act of Decemier 28, 1973, P. L. 93-203, 87 Stat. 239.
Act of hugust 11, 1978, P. L. 95-34, 92 Stat. 469,

Act of October 3, 1980, P. L. 96-374, 94 Stat. 1499.
Act of December 22, 1980, P, L. 96-565, 94 Stat. 3321.
HHCA, §§202, 208, 209, 222.

Three new provisiong were added to the Hawaii
Constitution in 1978 establishing the Office of
Hawaiian Affairs. Art. XII, §4 specified that the
lands granted to the State by §5(b} of the Admission
Act (with the exception of llawaiian lomes Commission
Lands) were held as a public trust for native Hawaiians
and the general public. Art. X1T, §5 established the
Office of Hawaiian Affairs, be governed hy a
nine-member board of trustees, to hold title to all
real or personal property set aside or conveyed to it
for native Hawaiians and Hawaiians. Art. XII, §6 set
forth the powecrs of the board of trustees and made it
clear that included within the property Lthat OHA was to
hold in trust would be a pro rata portion of the income
and procecds trom the lands granted to the state by
§5(b) of the Admission Act,



