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the aboriginul title into a full fee title, in whole or 
in part, or to cxti1,guish the aboriginal t-.i.t.le either 
with or without mon~Lary or other consideration. 

It has been tho consistent policy of the United 
States Government in its dealings with Indian tribes to 
grant to them title to a portion of the lands which 
they occupied, to extinguish the aboriginal title to 
the remainder of the lands by placing such lands in the 
public domain, and to pay the fair value of the titles 
extinguished. The procedure was i nitiated by 
treaties in lhe earlier part of our history, and was 
completer.l by the·cn.:ictment of the Indian Claims Commis­
sion Act of 1946 . That Act permitted the Indian Tribes 
to recover from the United States the fair value of the 
<1borigi11 ;d _ tilJcs to l nncls taken by the United States 
(by cession or othc1wisc) if the full value had not 
previously be en paid.57/ 

Hawaiian Nativ~s 1 Aboriqi nal Titlu Clajrn s 

'rhc colJ.ccl i v8 rights of Hawaiian natives in their 
lands stem from their U ~ Q an d oc c upat j on of the lands from 
time immemoricil. Pr1.ca · t o Westc.!"n contn c t, Hawaiians had no 
concept similar to fee !';implc ownership. Rather, the land 
was hr:ld in tru n t for t!w yods, administered b y u chief, and 
the use rights of c•nch ::;cgmcnt of the llr1waiian population 
ware recognizad. The Constitutiun of 1840 codified this 
concept by recogniziny Hu=it while Ku ;11i::!hameha I wus the 
founder of the kingdom, the land was "not his own private 
property. It bclon9ed to the chiefs and people in common of 
whom Kameharncli;i I was tlw hc.:id and had the management of the 
landed propcrty."58/ Kamchamchc1 III in granting the Mahe le 
of 18 4 8, crc.:1 tcd incl i v ic.lu.:il own,~r.ship in lar:d for lhe chiefs 
and people. At the same time, he set aside approximately 
1.5 million acres of Government Land "to the chiefs and 
people of my kingdom."59/ 

Aboriginal titJc i.s title derived from extended use and 
occupancy bf tha land by native people.GO/ I n setting apart 
lands to the chiefs and people of his kingdom, Kamelw.meha 
III reaffirmed the aboriginal title in those lands to the 
Hawaiian people as a c ollective group . Kamehameha did not 
c:.:-:Un-:1uish the> ,.,borigin.-i.l inter e st-. in Government Lands but 
str e ngthen e d that .i.nten"'st. By the l\ct of June 7, 1848, n 
grilteful legislature accC'pted the Gov0rnment Lands conveyed 
by KaruchamRhn IIJ.Gl/ ln accoptin~ the lands , the legis­
latur e c.Jtfirmcd the\.:,coplr-s' collective rights in those 
l~nds ~nd sp Pci f icall) ' r ec ognized the truditional use rights 
of n<"d: iVf! tenants. Frnm 1848 to 1893, t·hc Gov c•rnmcnt Lands 
wer e admin.i.ste.rccl by tlw Minister of the Interior for the 
bcn~fit nf t he !l.:.t\·:aiL1n 1.aL.i.ve 9ov0r11:nenl an<l nny sales of 
such lands w1~re sulJjert- to ;:ipproval by the King in Privy 
Cou ncil. It would fellow then that all Government Lands as 
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of 1893 were still impressed with aboriginal or native 
title. 

When Kamehameha III set apart the Government Lands, he 
also signed and sealed an instrument creating the King's 
Lands.62/ Until 1864, these Jamin Wt'r ·<i! dc!all with by the 
variousmonarchs as private property. In 1864, the Hawaii 
Supreme Court denied the claim of Queen Emmc1., widow of 
l~.-irneh:lmchu IV, to i'111 in tc s tc1l e s h.:irc r-f f:IH· lcrnds, holding 
that t:he King' c; Lnnclr; descenclcc.l in fee, 11 l!i1; inheritance 
! ••~·ing l :i mi t 0cl ]H)\·ff'Vcr t n t·he suct:~'.S~or.s to the throne, and 
oach succl.• ~-;:.:,,:e h,~i.r · may n~gulatc and nispo:-;G of the same 
c:::-cc.1ui.~g t .,J ,~i~ ·,·1i] l c1~1".1 Pl~ •• sure, c.1~ µrivute property."63/ 
The ,\,:L c .:-. Jc1,•..1 . .1.ry .1, .lT GS, 1..: .• ml'.trmcu ti1t.: ,_·u lal:'s opin.ion1n 
p, , rt bi:t al. s o pruvirled th,-,t UHi l.1nc1s shoul rl be "henceforth 
i n,:lien~L le• • l t·oJ cfe..;cc,nd to the h t~ir:-; ,rnd successors 
nf the Haw,ii L~n t·L·own tore vcr-"64/ The.: ilct als o designated 
the lands as Crow n L.:111rli- to j ndi ,:•,-1Le th:tt til e luncls belonged 
to the kin g a s soverciJn and not as an indi vi dual. 

upon the dea t i-. o f Kan!chameh, 1 V without ,1 :-;uc c essor to 
the throne, Will i;:in 1 L1rn, , J.lJ.o w.::1s c 1C!ctcd l o t·hc throne and 
the income fr.u m the Crowr- L.:incls was used to s upport his 
reign. Similarly, upun Lunaljlo' s death, D~vi d Kalakaua was 
elected to the throne and the Crown lands supp orted his 
reign and the brief reign of his sister, Liliuokalani. 
Obviously, then tho Crown Lands, after the Act of J a nuary 3, 
1865, were not the personal property of the monarch. 

Moreover, when Liliuokalani. sought compcns.:ition from 
the United States for the taking of the Crown Lands, the 
Court of Cluims hclJ that the reservation of lc1nds was "made 
to the Crown and not the King as c1n individual. The crown 
lands were the resourceful method of income to sustain, in 
part at . least, the dignity of the office to which they were 
unscparably attached. When the office ceased to exist they 
became as other lands of the sovereignty and passed •.• as 
part and parcel of the public cloniain."65/ The Crown Lands 
were a domain which benefited "the dignity" of the Hawaiian 
native monarchs and were a unique symbol of the Hawaiian 
gov1~rnment. 'l'heir loss truly m;:irkcd the end of the monarchy 
and foreclosed Lhr. Haw'-1iian people' c; right to their tradi­
tional and corui!on sour-ce of wealth. 

The Rep•Jbl .i.c of llawciii t:xpropriatcc1 the Government and 
Crown Lc,nds wi t hout c1..nnpcnsotion to the n a1ti.ve peoplc.66/ 
'J'he United ~~L.1t-0s, by !, uccceui wJ to the title o f these­
Jancls, extinquisl10ll t he d borigin~l title of tht ~ H,:n·miian 
people. Ilowevcr, the inter usls CJt the na t i.vc pcopJ e wcr~ 
impl.ici tl y aclrnowledgc •d by the provisionr; of the Joint 
Resolution of l\nnexation and the Org,rnic Act re serving the 
revenue and ~ru~eeds from lhc lands "for the inhabitants of 
the Hawa i ir1n l s land ~;." The Un i teu s t.:i tes held the se lands 
and had free use of t horn for sixty y0ars, during which time 
the 11.::itive !Jt!Ople were substdntially deprived of lh e ir use 
and enjoyment. 

In 1921, th e Hawaiian Homes C'omrn.ission Act placed 
approximately 200,000 .:i.crcs of these native lands under 
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ii;r.i:.[ ;d i. ct.inn of rh,_, 11,n...,;111an ll i J111c:, C•):;,1:ii.s!:ihm foi~ rehabil­
jtation of th0se wit.h 50 '/; or m(,re nb ·:·,i·iqir · :il blood,67/ 
/dthou g h l he 11,-,w,-1i.ion llr-1',l 'S C(,;111i1i.~ •. , icv 1 Ac;t w,1s .:in implicit 
rc ·c o gnition of the c1b,,df"ji1v1l int ·crr "j l in lh0i ;r. lands, there 
wa s no cxplici t dctcrm i1..:1 ti o n that tl w llawni.i an Homes 
Comminsi on ,ru..:t l( ' pr c: ,e nt rc! .i . ;<..,t l l t)1H1.:11l of lhc c.1boriginal 
title c l aim of Hawc1iian na ti vcs. 

When the Government. and Cr own Lands were finally 
returned to the people of Ildwt.1ii at stc1tc•hood, they were 
return e d to Lhe people as a who le, with only minimal recog­
nition in s eclion 5(f) of the Admission Act given to the 
nboriginnl title interest of the native people.68/ Sadly, 
even the minimal recogni t ion afforded by section5(f) to the 
native interest in ceded land wa s not taken seriously by the 
state until 1978.69/ Moreover, while the Hawaiian Hornes 
Commission Act andsection 5(f) of the Admission Act recog­
nized the native interest in the lands, both of them limit 
benefits to those with fifty per cent or more Hawaiian 
blood. Neither address the interest of those who may have 
less than fifty percent Hawaiian blood, but who have never-

. theless suffered a deprivation of the use and benefit of 
native lands. 

While there is no constitutional provision which would 
compel compensation for the loss of aboriginal title, 
Congress has previously provided either a judicial forum f o r 
compensation or. directly acted to compensate for loss of 
such ti t le. There i~ an1ple legal and equitable precedent 
for such actiou in the S[)"'Ciil 1 jur.i sdictiona 1 acts before 
1946, the Indian Claims Commission Act, the return of the 
nJ uc Lake to Uw 'l'aos Puc~blo, d!Hl the /\la!ikan N'1tive Claims 
Set tlernent l\c 1-. 

2. Recoonized Title 

In contrast to the concept of aboriginal title is the 
concept of recogniz e d title. Recogniz e d title is title to 
In t.lian lands that has hl.len recognized by fed e ral treaty or 
stc..1tute. /\i; discus~;cd .::.ibovc, the United SL..1tcs often made 
agreements with the Indian t.ribC!s in which the tribe would 
cede a large portion of l.:iud to the United States and r a t a in 
a smal]er parcel which the United States specifically 
recognized and agreed to protect. The legal title of such 
lands rested in the United States, while the ben ef icial 
title was held by the Indian tribes. 

The primary benefit of recognized title is that it is 
considered to be a prop0rty right within the me a ning of the 
fifth amendment, so that its taking by the federal govern­
ment is compensable. For instance, in United States v. 
Shoshone Tribe, the United States had set -apart a reser­
vation for the Shoshone tribe in an 1863 treaty.7O/ The 
tribe ceded the entire reservation to the UnitedStates in 
another treaty in 1868, ~nd the United States se t apart ov er 
3 million acres within that area for the tribe s t at i ng that 
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the land "shall be anri the same is set apart for the abso­
lute and unclist ui:·becl u se and oecur,dtion of the Shoshone 
Jndi.:rn ~ ••• .::ind th e Un i ted St ,l t ,:::-. now solemnly agrees that 
no per sons ••• r;h~il l 12v,;r be pc1:mi tt0.:l to pc1ss over, 
sc•ttlc upon, or t"C! ,lck .in'' th.::il: Lei rit.ory. Subsequently, 
the United St.it, •:; St:ttlcd .-rnoth r~r tri.bc on a portion of the 
Shoshone lan ds . The tr i be, unuer a special jurisdictional 
.:ict, brought sui l ac:.Flin:,t L110 Uni tcc.1 SL., l:cs for compensation 
for the "taking" of their lands. The Supreme Court held 
that while Congrc~s could abrogalc it s L1c~ty with the 
Shoshone and appropria tc triL.:ll. lands, it had the duty to 
"render just compensation" for the t3king of treaty-held 
lands and for the timber and mineral interest of the 
tribe.71/ Moreover, under traditional fifth amendment law, 
interest may be charged against the United States for a 
taking, a fact which can have serious implications when the 
taking may have occurred many decades earlier. 

However, traditional fifth amendment law has not always 
been applied to every taking of tribal land. Some tribal 
land claims, such as that in the Shoshone case, arise from 
obviously non-consensu~l, non-compensated takings and are 
therefore subject to fifth amendment protection. Other 
tribal land claims arise out of involuntary cession agree­
ments and treaties ma<le between Congress and Indian tribes. 
In these agreements and treaties, Congress would appropriate 
Indian lands and pay some legislatively determined consider­
ation for the lands. Even when p ~ymen t for th e lands was 
grossly inadequate, the Court of Claims viewed Congress as 
the guardian of the Indians and h1~ld such trannnctions to be 
.land purcha!'ic~;, not- 1:uking.s.7?./ Thu :,, the Tndi..:in clairnant5 
might recover the dif : erencein the land value and t he 
purchase price but no interest wculd be added to the award. 

In 1980, how0vcr, t-hc Supreme Court modified that rule 
in United State s v. Siou:•~ Nation. 73/ In that case, the 
United States, undt ~e the Fort Laramie 1'reaty of 1868, had 
originally plE'dr:cd t.h,1t the Grr.at Sioux Reservation, includ­
ing the Black lfjlls, would be set .:isiclc for the absolute and 
und.isturbr.d u:,e nn.1 occup.:it.ion of the Sio,u : . 'I'he treaty 
also provided thnt n -:- tn~uty for. the CC!s ::;ion of any portion 
oE the reserv~ti~n would be valid unless signed by at least 
three fourths of the adult male Si o ux. In 1876, a special 
Commission rerrei::;enting the United States pres e nted a new 
l 1 ed ty to Lile Siou:-: und c r which the Sioux were lo rclinquhdi 
their rights to the 131 nc k Hills in r.:-:chang C! for subsisten ce 
rations for · as long as they would be needed to ensure 
survival of the Sioux. The treaty wa~ signed by only ten 
percent of the adult male Sioux population, hut Congress 
resolved the impasse in 1877 by enacting the "agreement" 
into luw, thereby ubro<J n ti.n9 Lhc Fort I .. :n·amic Treaty. Under 
a special jurisdictional act, the Sioux brought a fifth 
amendment taking claim in the Court of Claims, but the Court 
held thal the Sioux claim w~s a moral claim not protected by 
the fifth amendment. l\ftcr Co11grcss passed lhc Indian 
Claims Commission Acl in 1946, the Sioux clciim was 
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resubmitted. The Indian Claims Commission ruled in favor of 
the Sioux, but on appeal to the Court o f Claims, the suit 
was dismissed. In 1978~ Congress pa s sed a special act 
authorizing the Court of Claims to take new evidence in the 
case. The Court of Claims eventually held that the 1877 ~ct 
effected a taking of the Black Hills, and awarded the Sioux 
$17.1 million with interest of five percent dating from 
1877. While the supreme Court upheld that decision, the 
Oglala Sioux's claim for return of the Black Hills rather 
than compensation was subsequently dcn ie<l.74/ 

Hawaiian Native s ' Recogni zed Title Cl ai m 

'l'hc t i tl e \.,.rhich l l.-:1HL1.i i a n n.:1 Li v e!:-: lw.lc.1 lo both Govcrn­
mt'!n t and Crown I.an ds c1t t he t imr! th e monnrchy was over.thrown 
was a title he ld i n co mmon by t he p0 ople who were the 
original discoverers Qnd possessors of the Doil. However, 
that title was not only aboriginal in the s e nse of use and 
occupancy by a native peop l e, it wa s a lso v est ed in accor­
dance with the law of Hawaii, a civilized nation.7 5/ It 
was a title evidenced by deeds exe c ut e d by the Kamehameha 
III and acts accepting the same by the legis l ativ e body of 
the nation.76/ In Lhat sense, then, th 0 title to both the 
Government °5nd Crown Lands was formal and recogn i zed . 
Further, it was a title that was recognized by the Unit e d 
States government througn various treaties and ngreements. 

In 1826 the first formal agreement between the United 
States und the Hawaiian Kingdom was negotiated.77/ That 
treaty was never r~tified by the United States Senate as 
re·quired by American law. However, the document was 

• clearly an international act, signed as such by 
the authorities of the then independent Hawaiian 
government, and by a representative of the United 
States, whose instructions, while vague, must be 
regarded ~s sufficient authority for hi~ signature, in 
view of the then remoteness of the region from the seat 
of government dnd the general discretion which those 
inst rue tlons 1J rc..111 tcu. J..!ll 

further, "for mor e than n decade (after the treaty was 
sign C"!d), Amcrjc,1 n of fidals and residents of the llawaiian 
Islands were seeking to impress upo11 the perplexed chiefs 
the s a nctity of Lhi s agr e C!ment which the government of the 
Un ited States had refus e d to accept. "]_J_/ 

The fir s t s ect.ion o f t he un1.atified tr e aty stated: 
The peace and fri e ndship su b si A~ing between the Uni t ed 
States, a nd t h 0ir 111..:ijcsti cs, th e Queen Regent, and 
t:auikeaoul i , Kj n9 o f th0 Sandwi .c h Jsl.:inc'l s , ,rnd their 
s ubjects a nd peo p l e , are hereby con f i r me~, and declared 
to be perp e tual. 80/ 
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In 1849 the first forni.~l trec1ty Lctwccn the- IJnited 
States and the Kingdom of Hawaii wa~ r.1tificd by 
Congress.81/ That treu·ty dealt with friendship, commerce, 
and navigation. Article One provided for the "perpetual 
peace and amity between the United states and the King of 
the Hawaiian Islands, his heirs and successors." 82/ 'l'he 
initial life-spnn of this F'ricndship TrE.!aty wc1s To years. 
After the initial ten years, each party had the right to 
terminate the treaty after a year's notice. This treaty was 
still in effect at the time the Hawaiian mon.=irr.hy was 
overthrown in 1B93. 

In 1875, anothc·r trN1tv between thu United States and 
Hawaii was signed provicHrig ~ duty-free entry of certain 
American goods and products into Haw~ii and vice versa.83/ 
In 1884, this R1;.ciprocity 'I'reat.y wc1i:; am0nded to give the 
United States the e~clusive right to enter Qnd use Pearl 
llurbor as a coaling and repair st.:ition. 84/ 'fhe Reciprocity 
Treaty was also still in effect in 1893-.-

While these treaties are clearly very different from 
those negotiat.c<l wit.h Indi,:in tribes, they indicate that the 
United States rccogni~ed and acknowledged th e existing 
government of llnwaii and the rights of that government to 
the territory then within its domain. In scme senses, then, 
this amounted to a recognition of title in the Hawaiian 
government. 

The title to the approximately 1.75 million acres of 
Government and Crown Lamls owned in common by Hawaiian 
natives prior to 1893 was a formal title, granted in accor­
dance with the domestic laws of the lla.,liliian government. 
That government was fully recognized by the international 
community and the United States as the legitimate government 
of the Hawaiian Islands. Clearly such title would have been 
property under the fifth amendment had it been held by an 
Indian tribe within the territory of the United States. Had 
the United States taken such title from an Indian tribe, it 
would have been constitutionally obligated to pay not only 
just compensation, but interest from the time of taking to 
the time of payment. 

C. The Trust Hclationsl~ 

It hns long blX ' ll rN·og1d:.w1.1 tl1ut a special relation­
ship, charact"' 1-i~ t!d ,:r.., ~1 fiduciary relationship, exists 
l.,~t\~•.'E..'11 the icc:;'rc!'I '!' vcr11n,cnt and Indi.:in tribes. Although 
jt is difficult U;. mil.rk the boundaries of the relationship, 
it j ncludes a niixtur.• '.! of legal duties and moral obligations 
that snl>jcct t:ltc Uni.lt:•d St. ;1tes to lr.!~pll.y l)nfot·ccablc 
re:i:;r:onsibil.i.tjes. 'l'he .sources of this relationship ure the 
congrcssion.:11 powc,· Lu 1·r•<;.1ulatc commct:'ce with the Indian 
tribes an-i th..:i rn•::id0nU,,l pnwul'." to 111,,kc tn:?.:itjcs.8S/ 

·1owever, tlH ·: pri.1ti..11·y origin of the trnst relationship 
i s a series of ca1·ly 19th century UniLl...!d States Supreme 
Court cases dee id0'1 by Chic f ,1ustice John Marshall. In 
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Cherokee Nation v. Gcorg:i c1., he ch.irc1ct.'-~ri zed the tribes as 
domestic dependant nations "in a sl.:1te of pupi.lage; their 
relation to the U11itccl States resembles thnt. of a ward to 
his guardian." 86 / tn \·lorcester v. Georgia, he elaborated on 
the status of the tribes: 

The Indian nations had always b0cn considered as 
distinct, independent, politicc1l communities, retaining 
their original natur~l rights, as possessors of the 
soil, from time immemorial, with the single exception 
of that imposed b y .irr cs ist.il.Jl c p ower, wld ch excluded 
them from intcrco\ll:~;e with ilny olhor European potentate 
than t!te fin;L dj !:.i<.:OVL:101.- ot the coc1s l oJ the 
particular region claimed ... "07/ 

M.:1rshall then went un t·o hole~ that Congrc.:ss' authority to 
regulate commerce wjlh the Indians, in conjunction with the 
trcatyrnaking and war powers, was n basis for federal regu­
lation cf Indian affairs. The 1ssue involved in the 
Worcestor case was the applicability of Georgia state laws 
within the territory of the Che rokc, .. nn t:ion. While that 
decision can be viewed as one bnscd on f~deral supremacy 
considerations rather than u desire to protect Indian sover­
eign rights, it neverthelesa established thP principle that 
the sovereignty of the tribt:~~ wc1s J.i mi t0d only by federal 
authority. 

During the period artcr Worcester, the legal relation­
ship between the Indian tribes ,rnd the federal government 
formed the basis for Congress to: 

exercise its legiBlative powers to keep order in Indian 
country, to protect Indians from hostile non-Indians, 
and otherwise to legislate for the national interest. 
Finally, the federal-tribal relationship became impor­
tant, especially in the last 50 years, as a basis for 
imposing and enforcing federal obligations to Indians. 
Thus, what began us a beneficent expression of federal 
powers is carried to iti=; logical conclusion. A rela­
tionship of dep e ndence and trust not only gives the 
federal government broad, plenary powers over Indian 
affairs, but also i mposes a trustee's duties of pro­
tection and fair dealings with the Indians.~/ 

Since the clearest manifest~tion of the trust relationship 
is the fact that the United States holds legal title to most 
Indian lands while heneficial interest is in the tribes, it 
is not surprising that recent decisions have held the 
federal government to e xa c ting fiduci~ry standards in 
protecting Lrihul lands, \•1.:1ter-, ,1nu income from trust 
property. 8~.l/ 

Whether lhc t ru:; l: r0ld t.iorn,h.i p b.:! tween the tC:!dera l 
<Jr:>vr2rnment .:.nJ 1l,:n,,.:1j i..n n.:itives is .identical to the federal- . 
Jndj an rel a ti o n sh1p r01 :1td ns unc 1 car. 'J.'he fr~dcral-llawaiian 
n,,+-jvc n:?1.-1t.ion:.hip .11 i r·0: ~ 1"10111 llnitcd Sl·..1Ll'i;' p~1rticipatioH 
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in the overthrow of the native government and subsequent 
federal ownership of the leyal title to native lands. While 
thr · 1Jnil1'cl Stiltcs h ,1:; rfr ·ver r~;t,,l,li :~hPri r•>:pl i1: .it paramcti:r;. 
to j tf; relationship with llawnj i ;:ins, it h a.s long recognized 
Hawaiian na tives as u distinct dborig i nnl group and has 
dealt. with them in a m.inn 0 r similc1r tn othe1 ~ native Americ-,:rn 
groups. 

'l'racliUon, , lly, CLI 1.1 i n crilc•1 · in have bc0n considerc<l in 
<·•-•1·ermini .nq \·'llet:I H"r a yroup of Ir::di o1n :i is a "tribe" entitlcci 
'_ J !.eue r:a] p: ·o te c ti v!l und s, ~rvicuf_;. '.l'he .sl! Cj:ileria include 
treaty relations with t he United St~tes, Congressional acts 
or exe c utiv 2 o r~1 3r s ·J cnomi n~ti ng the qr Guµ n tribe, collec­
tiv e r l0 hts i11 u · .il :,,d l ands or· run us , .L"t!coqnition Ly other 
Jnd.ian triues, anti polilic<1l <1uthority over members exer­
cised through a tr i bal ::o uncil. or. other governmental 
f c,rm. 90/ OU.er f<1clo r~ which huvc hccn c ons i ucred a.re thc 
existence of specia l appropriation items for the group, the 
s o cial solidarity of th0 group, and ethnological and histor­
ical consider<ltions. 

Applying these criteria to Hawaiian nativ e s, it is 
obvious that Congress has afforded Hawaiian nat i ves recogni­
tion as an aboriginal group. From an early period, the 
United States nego t iated treaties with the Hawaiian Kingdom 
calling for peace .:ind friendship and providing reciprocal 
trade rights. These treaties recognized the independence 
and sovereignty of the Hawaiian native government. 

In 1893, President Cleveland acknowledged the role the 
United States Minister and Amcricnn troop~ played in bring­
ing about the overthrow of the native government and recom­
mc11clcd res torn tion of Lha t guvcrnmcn t. Al though no .:ic tion 
was taken, Queen Liliuokalani continued to represent her 
people and co11tinu~lly sought redress from Congrcss.91/ On 
numerous occasions, legislation was introduced into Congress 
to redress that wrong and up until the time llawaii was 
annexed, there was strong sentiment within Congressional 
ri11nks objecting to annexing Hawaii becclus0 of the United 
States complicity in o verthrowing the native government.92/ 

Pinally, thr ee y c c11:s after the QuC?cn's death, .:it the 
urginq of Prince Jonrlh Kuhio Kr1Lanian.:i0Je, Congress adopted 
the llawaiic1.n Homes Cc;.nm:i.ssion Act. 93/ Under the l\ct, 
Congress rccogni~:c{l its nbli9ationslo !luw.:iiian natives and 
placad in trust, for the b0nefit of those wi.th 50% or more 
aboriginal bJood, ovc-r :~00,000 acre ~ o f land to be used for 
t hC: dr.vc]op1m ~nt 0 f h C11:1r•!"', r ,'1nc:hcr;, , ind f.:.rmr~. 

Th e Lrnd s p J .=icecl in truc.t un d er the Hawaiian Homes 
Co mmission A~t we re purl of the mor e than 1.75 million acres 
of Government ancl rrow11 I":rnds cede<l to the United States by 
the Republi c of Hawaii at the time of annexation. As with 
other native yroup .s rccogni zed by Congress, a portion of the 
ahoriginaJ l,rnds acquirc<1 by the United States was specif­
ically set aside in trust for the protection and rehabilita­
tion of the people whose lands were taken. 

When the llawaiii'ln Homes Commission Act was before 
Congress, one of lht.! i::;sues raised was whether Congress had 
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the: power L<• 1"fJi.sl;H0 f,,r thr hrn~•rit nf native Jl;:iwaiians. 
At that lime the Solic i tor for the Department of the Interi­
or. renderc·u .rn c1v.i..11.i()11 upholding CntHj1:1~s~' power to enact 
legislation fnr native Jlnwaiian~ ~nnlngizing it to the power 
to lr.gisJate for the bcn('fit o[ IndL:rns. Th0 Solicitor 
:.t.atcd: 

There are numerous congressional precedents for such 
action. The act of Congress approved February 8, 1877 
•.• authorizes public lands which have been set apart 
as Indian reservations by order of the President to be 
surveyed and 8fr acres of land therein to be allotted to 
each Indian located upon the reservation, or where the 
lands are valuable for grazing to be allotted in areas 
of 160 acres. Another section of the same act author­
izes any Indian entitled to allotment to make settle­
ment upon any public lands of the United States not 
otherwise appropriated and to have the same allotted to 
them.2_!./ 

Congress' determination that Hawaiian natives should be 
treuted as other nbori<Jinal groups nli;;o is ref lccted in 
House Committee Report No. 839 of th e Committee on Territo­
ries. The Committee stated 

In the opinion of your committee there is no constitu­
tionaJ difficu.l t y wlwtever involved in setting aside 
and cleV("!l0pinq lirnc.h; nf I he 'J'crril·ory for native 
lfnwn U ans only • • . [T J n<· lcCJi.sl ,1.tion is based upon a 
reasonable and not an 6rbitr~ry classification and is 
thus nnt unconstit~tional cl~s s !00islnLion. Further 
there ar r:? nu11:cr011!; ,,onqi' .--~ .. ;iona 1 preccdr:!nts for suc.;h 
legislation i11 previ(JUS E!nactm e nts gr.-:11tting Indians 
... special pd .vi leg0!~ .in obtaining anct using the 
public 1,rnds .22_/ 

Since the udnrtion of the lfuwaiidn Homes Commission 
1"\1.;t, Congrtc."Sf, ha~ t.:untinucd Lo acknowlcdgu Hawaiian natives 
as an aboriginal group. In the 1959 Admission Act, Congress 
reinforced the United State's trust responsibility to 
Hawaiian natives by requiring the State of Hawaii to adopt 
the Hawaiian Hornes Commission Act as r~rt of its 
constitution. The Admission Act also recognized native 
lluwaiians in section !:">(f) by <lcsignuting "the betterment of 
conditions of native Hawaiians" as one of the five trust 
purposes for which proceeds and income from ceded lands 
could be used. 

More recently, in 1974 Congress reaffirmed its recogni­
tion of Hawaiians as native l\mericans by making them eligi­
ble for participation in the programs of the Administration 
for Native American aclm.i.nir.tcr c d by th P. Department of Health 
and Human Scrvices.96/ In 1978, Congress amended the 
Comprchensi vc .Empl oymt ~n L a11d •r ra i ning /\ct to include 
liawaiians in the Indian Hc1.npowcr Program administered by the 
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Director of Indian and tJ<1tive /\mericnn Progr.:ims of the 
Department of Lahor.97/ In the same year, the 95th Congress 
adopted the Americanindian Rel.i<Jious Freedom Act and 
included Hawaiian nativ~~ in its coverage. 98/ the Hawaiian 
Education Study Act of 1980, ir: establishing a special 
commi.!:.:t.ion on llawaiiun ec.Jucation, recogni~ud th..il native 
Hawaiians, like other native Americans, rank amongst the 
lowest in level of educational attainment.99/ The latest 
recognition by Conqrcss of the special relationship between 
llaHc:iiians and the Un:i ted Stnb~s came in the form of the 
Native Hawaiian Study Commis$iOn /\ct.1OO/ All of these il<::ts 
dcmonstra te that Ilu1tiaiian natives h..ivc been repeatedly 
accorded federal recognition by Congress. 

Undoubtedly, since .1893 there has been no governmental 
form through which Hawaiian natives could have exercised 
p0litical authority to the s~mc extent as Indian tribes. 
But this lack of self-government is a direct result of the 
very act of interference for which Hawaiian natives now seek 
redress. The United States may not both aid in the over­
throw of the legitimate llawaiiun native government and then 
require the existence of such a governing body as a precon­
dition to recognition of Hawaiian natives as an aboriginal 
people. It would inde c-d be unjust to deny the existence of 
a trust relationship on such a basis. Nonetheless, there 
are presently two entities which exercise , some governmental 
pow0rs over Il.:iwc1iian natives and their trust lands and 
assets. 

The Hawaiinn Homes Commission, composed entirely of 
persons with Hawaiian blood, has goV<"?rnmcnta 1 and adminis­
trative powers over the Hawaiian Home L,:mds, although both 
the commissioners and director are appointed by the state 
governor. The Commission's powers include the right to 
determine eligibility of native Hawaiians (those with 50% or 
more aboriginal blood) for participation in the program, 
compliance with the l\ct's terms by native Hawaiians receiv­
ing benefits under the l\ct, and successorship to the 
lands.101/ 

'J'he Of f.icc of llaw,:11 ian At fairs (OIIA) 102/ was specif­
ically cstal>li::;lu.:?d by !; tate constitutional amendment in 1978 
to <Hlmin.i.str •t" a rro r.:.it., portion of the t1:ust income and 
procGeds from cedca land~ for the benefit of native 
II.Jwaii,:rns ~nc1 to adm.inl:..:;ler any 0thc.r trust properties set 
aside for n,-t.i.vc llr1w.:di,1ns and Hawaiians. OHA was oxpressly 
desig11ated hy statute uz the entity to receive any form of 
repar.:ilions f('n llc:1wa.i 1ans. Under the terms of Hawaii's 
State Constitution, the trusteN, of OW\ are elected by 
Hawaiian natives an<l must be of Hawaiian ancestry. 

Hawaiian native~ meet the criteria which entitle an 
indigenous group to f0dcral protection and services. They 
.:ire c:lcurly au illcntifiablc aborigin.:il people with a dis­
tinct land-based culture. They have had trcnty relations 
with the United StateG, Congress has legislated for their 
benefit and they h~ve a collective right in traditional 
native lands and the income from those lands. Although 

19 



' . 

llawaiian natives do not have u go vc rrnnental entity which 
ex er cises sove1·eign powa n; to th e s ilme extent <1s other 
native American group s 1 the h ist oric al reasons for lack of 
s uch s e l f-governing puwcrn p1ovidcs a murc compelling 
arqument for the trust relat i onship. 

Recognition of the trust relationship between the 
federal government an ~ native American groups has provided a 
means of accomodatin<J the :iuctifi a blo <"'lc1ims of the past to 
the changed circum s tance s of the preBent. Clearly acknowl­
edging the trust relationship the federal government holds 
to Hawaiian natives would afford special recogn i tion of the 
beneficiaries by imposing a duty of care commensurate with 
their strong historical and equitable claims. 

CONCLUSION 

Like other native Americans, Hawaiian natives seek 
restitution for the culturnl and political integrity taken 
from them nearly ninety years ago. In many ways, the United 
States already has recogni zed its special trust obligations 
to Hawaii's native people and their lands . Despite many 
attempts to give formal legal recognition to long-standing 
and compelling ethical claims, Congress has ne ver taken th e 
final step of hearing the Hawaiian native claims an d rep a ir­
ing the inj uries suffered by a people whose friends hi p t o 
the United Stales has ne ver he en in doubt. Cong res s now has 
the opportunity to take that final step and restore honor 
nnd justice to its rel a tionship with t he llnwaiian people. 
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