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Moli* i Fishpond (Windward O ahu)
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1989 Blueprint — OHA
Submerged Lands & Offshore Waters 1L

Native Hawaiians haVe an interesl in Ot e Flaw s e
the living and nonliving resources of the submerged lands and
offshore water in the exclusive economic zones and territorial
waters surrounding the Hawaiian Islands, Johnston Atoll,
Palmyra Island, and Midway Island. Native Hawalians are
entitled to half of all revenues received by the U.S,
government from these resources. Native Hawaiians are
also entitled to harvest half of all resources in these areas.
Both the living and nonliving resources should be co-managed
by appropriate federal and state agencies, and OHA or any
successor Native Hawaiian entity...in an environmentally
sensitive manner designed to preserve these resources for
future generations.

Issues related to the rights of Native Hawaiians

1.  When will “Native Hawaiian Practice
Permits” be issued, and by what agency?

2.  What role will the Native
Hawaiian Governing Entity play after |
the enactment of the Akaka Bill.

& What governance role should
Native Hawaiians play prior to the
establishment of a Native Hawaiian
Governing Entity?

4. Possible analogies — in the Canadian Arctic, Inuit
and Inuvialuit people have special harvest rights for
subsistence purposes; in Australia, the Aboriginal and
Torres Strait Islanders can lawfully catch dugong (but no

Native Hawaiians.

Native Hawaiians also historically made
extensive use of the deep sea fishing grounds in the
open ocean, in waters up to 300 fathoms deep, which
are called ko’a.

Native Hawaiians fished these deep sea
grounds in all coastal waters off the Hawaiian Islands,
including the Northwest Hawaiian Islands (NWILI).
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The Native Hawaiian People
The present population of
Native Hawaiians in Hawaii is

about 200,000, making them one of the argest
groups of indigenous peoples in the United States.

But they are also the only indigenous group in
the United States that has never had either a
seftlement with or a claims commission established
by the federal government.

The rules governing federal
recognition of Indian tribes apply
only to the continental United
States.

one else can).

2. Additional Findings for Native Hawaiian Practice Permits. In addition
to the findings listed above, the Secretaries shall not issue a permit fo
allow Native Hawaiian practices unless the Secretaries find:

a. The activity is non-commercial and will not involve the sale of any
organism or matenal collected;

b. The purpose and intent of the activity are appropriate and deemed
necessary by traditional standards in the Native Hawailan culture (pono),
and demonstrate an understanding of, and background in, the traditional
practice, and its assaciated values and protocols;

¢, The activity benefits the resources of the Northwestern Hawaiian
Islands and the Native Hawaiian community;

d. The aclivily supports or advances the perpetuation of traditional
knowledge and ancestral connections of Native Hawaiians to the

Northwestern Hawaiian Islands; and

e. Any monument resource harvested from
the t will be cc dinthe
monumant.
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Red-tailed
Tropicbirds
display two
elongated
cenfral tail
feathers
during
courtship
flight
displays.

Tern
Island,
French
Frigate
Shoals
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International Aspects
The Secretary of State, in consultation with the
Secretaries, shall take appropriate action to enter
into negotiations with other governments to make
necessary arrangements for the protection of the
monument and to promote the purposes for which
the monument is established....Furthermore, this
igroclamation shall be applied in accordance with
nternational law. No restrictions shall apply to or
e enforced against a person who is not a citizen,
national, or resident alien
of the United States
(including foreign flag
vessels) unless in
accordance with
international law.

The Status of the Papahanaumokuakea Marine National
onument Under Tnternational Law

A. National obligations under Article 194(5) of the Law
of the Sea Convention

B. National obligations under the 1995 Straddling and
Migratory Fish Stocks Agreement, which specifies
measures to conserve critical species and habitats.

C. National obligations under the Convention on
Biological Diversity (which also requires countries to
establish a system of protected areas to conserve
biodiversity).

D. The World Heritage Convention, which
lists “natural” as well as “cultural” sites that
must be protected from degradation.

E. The 1979 Bonn Migratory Species Convention, which

calls for the creation of reserves to protect the stpawnfng
areas of migratory species, and may be relevan

with regard to the sea birds that nest in the
Northwestern Hawaiian Islands.

The World Heritage Convention

Lists “natural” as well as “cultural” sites that
must be protected from degradation, which
include, e.g.:

* Belize Barrier Reef ‘

* Great Barrier Reef, Australia |

* Fraser Island, Australia

* Lord Howe Island Group,
Australia

* Shark Bay, Australia

* Ecuador’s Galapagos Islandsk

* Aldabra Atoll in the Seychelles

* Glacier Bay in Alaska

* El Vizcaino Whale Sanctuary, Mexico

* etc.

19/2 Convention Concerning the Profection o
orld Cultural and Natural Heritage (Wor
eritage Convention

The World Heritage Convention aims to promote
cooperation among nations to protect heritage from
around the world that is of such outstanding universal
value that its conservation is important for current and
future generations. It is intended that properties on
the World Heritage List will be conserved for all time.

Parties to the Convention agree to:

* undertake ‘appropriate legal, scientific,
technical, administrative and financial measures
necessary for the identification,
protection, conservation, r W"’%
presentation and rehabilitation of g !
this heritage’ o} 5

184 Ratifications as of 2006. N &

cf. hmvp

«
.

How can activities outside the

Papahanaumokuakea Marine National
Monument that affect the Monument be

regulated?
1. Marine debris.

2. Derelict fishing gear
3. Alien marine species
4. Climate change

5. Fishing practices outside the
Monument that may interfere with the
foraging, nesting, and nursery habits of the
seabird, monk seal, and turtle populations

within the Monument.
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Kure Atoll lies in the path of a major Pacific current,
resulting in tons of fishing nets and debris washing up on
the reefs and beaches. In 2003 alone, 2700 pounds of
marine debris was removed from Kure, including 997
pounds removed from accumulation study areas that
were cleaned of all marine debris just the year before.

e

-y
igure 1.4 Diagram af Central Pacific Gyre. The North Pacific, California, North Equatorial, and
uroshio currents along with atmospheric winds generate the North Pacific Subtropical Gyre. The
ibtropical Convergence Zone, an arca where marine debris is known to accumulate, shifts seasonal|

Debris on the Windward Shores of Laysan Island Plastic Items Found Inside the
Dead Body of a Fledgling Layson
Albatross on Kure Atoll

NOAA Vessel About to Depart to
Northwestern Hawaiian Islands for Marine
Debris Clean-Up Operations, July 17, 2007

Derilict Fishing Gear - Source Identification
Modern gear is generally made of

synthetic materials and metal, and lost gear

can persist for a very long time.
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William Aila Speaking to Marine Debris Specialists
About Native Hawaiian Values, July 17, 2007

10/27/2008
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Pacific Island Fisheries Sclence Center, Coral Reef Ecosystem Division’s
murine debris remoyal team st work in the NWHL Photo: Juke Asher

4th International Marine Debris Conference
on Derelict Fishing Gear and the Marine
nvironment August onolulu, Hawaii

*Encourage regional fisheries organizations to
incorporate into their binding conservation
measures a prohibition on discarding fishing gear.

* Urge Member States, through regional
fisheries management organizations, to be more

vigilant in refrorting involuntary net losses,
pursuant to IMO Guidelines.

* Establish international
agreement on marine debris
monitoring.

* Promote expansion of
port receiving stations for
discarded fishing gear.

Marine Debris - Source Identification of
Derilict Fishing Gear

* Require each fishing operation to use
identifiable fishing gear — with an
identifiable net mesh.

* Coded Wire Tags (developed for
biological research) could be put into
netting at close intervals.

* Require each fishing [
permittee to notify the  [*
Commission whenever
fishing gear is lost.

Fish Net Analysis

The identification of the fishery sources of the
removed net is a critical step in attempting to prevent
future anthropogenic damage to the NWHI. If sources
are identified, we hope that through outreach and
education, intentional dumping of fishing gear into the
oceans will come to an end.

Every tenth boatload of debris is analyzed in detail.
A small sample, about 6 in by 6 in is taken from each
net type, and detailed data are collected including: net
type, mesh size, twine diameter, net color, material,
construction type, number of strands,
and twist direction.

Marine debris divers with net collected

from Kure Atoll, NWHI

Navigational
Freedoms &
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Pollution from Vessels (Art 211)

— 1. States ... shall establish international rules an
standards to prevent, reduce and control pollution off
the marine environment from vessels and promote
the adoption ... of J designed to
minimize the threat of accident.

—6(a). [within the eez,] special ... measures for the
prevention of pollution from vessels is required for ...
oceanographical and ecological conditions, as well
as ... the protection of its resources ... the State
may... adopt laws and regulations for the prevention
reduction and control of pollution from vessels.

—with competent international organization input

10/27/2008

Special Circumstance in EEZ (Art 211(6))

Where the international rules and standards referred to
in paragraph 1 are inadequate to meet special

circumstances and coastal States have reasonable groundsior
believeing that a particular, clearly defined area of their
respective exclusive economic zones is an area where the
adoption of special mandatory measures for the prevention
of pollution from vessels is required for recognized technical
reasons in relation to its oceanegraphical and ecological
conditions, as well as its utilization or the protection of its
resources and particular character of its traffic, the coastal
States, after appropriate consultations through the competetnt
international organization with any other States concerned, may,
for that area, ... submit[] scientific and technical evidence [].

« If the organization so determines, the coastal States may, for
that area, adopt laws and regulations for the prevention,

reduction and control of pollution from vessels implementing

Issues Related to Navigational Freedoms
Raised by the Establishment of the
Papahanaumokuakea Marine National
Monument

1. Proclamation establishing the

Monument is to be applied “in accordance
with international law”

2. How will the activities of foreign-flag
vessels be regulated?
3. Additional international approvals

needed to achieve the goals of the
Monument 523
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145-Foot Research Vessel Casitas (with 33,000
Gallons of Petroleum Aboard) Ran Aground at Pear|
and Hermes Reef, July 2005
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International
Maritime
Organization,

10/27/2008

Particularly Sensitive Sea Area (PSSA
An area that needs special protection

through action by IMO because of its

significance for recognized ecological or

socio-economic or scientific reasons and

which may be vulnerable to

damage by international maritime traffic.

The IMO had previously N
designated the 50 miles around 6/ ‘),
Yy

the islets in the NW Hawaiian
Islands as “Areas to Be Avoided” tz

for oil tankers & other ships
carrving hazardous cargoes. "Vlc_)

.

Ecological Criteria for PSSA
Uniqueness or rarity
Critical habitat
Dependency
Representativeness
Diversity
Productivity
Spawning or breeding grounds
Naturalness
Integrity
Vulnerability
Bio-geographic importance

The following PSSAs have been designated:

* The Great Barrier Reef, Australia (designated in 1990)

* The Sabana-Camagley Archipelago in Cuba (1987)

* Malpelo Island, Colombia (2002)

* The sea around the Florida Keys, United States (2002)

* The Wadden Sea, Denmark, Germany, Netherlands (2002)

* Paracas National Reserve, Peru (2003)

* Western European Waters (2004)

* Extending Great Barrier Reef PSSA to Torres Strait (2005)
* Canary Islands, Spain (2005)
* The Galapagos Archipelago, Ecuador |
* The Baltic Sea area, Denmark, Estonia,
Finland, Germany, Latvia, Lithuania,
Poland and Sweden (2005)

* Papahanaumokuakea Marine National Monument {2008)

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

17



How Many Passages Will Be Allowed Through the
Monument?

* Between Necker/Mokumanamana & Nihoa

* Between Pearl & Hermes and Lisianski

* Between Gardner Pinnacles and Raita Bank
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On April 3, 2008, the TMO declared the
waters of the the Papahanaumokudkea
Marine National Monhument to be a o
“Particularly Sensitive Sea Area” (PSSA).

On May 1, special zones known as “Areas
to be Avoided” (ATBAs) will appear on
international nautical charts to direct ships
away from coral reefs, shipwrecks and other
ecologically or culturally sensitive areas in the
monument PSSA S e, 0
that may also pose | 25
a navigation hazard.

On April 3, 2008, the IMO declared the @
waters of the the Papahanaumokudkea
Marine Nationhal Monument to be a PSSA.

An IMO-adopted ship reporting system will
also go into effect on May 1. Vessels planning
to pass through the monument PSSA on
their way to or from a U.S. port or place will
be required to notify monument managers
by reporting into the system. For other
vessels transiting

MO

the area, reporting S 448
will be voluntary but |-tz "o B0
recommended. . A
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Description of the Arcas to be Avoided [

gnitude of obstacles that make navigation in these areas hazardous, and in order to
increase safety, p ion of the envil , preservation of cultural resources and areas
of cultural imp i to Native Hawaiians, and faci the ability to respond to
developing maritime emergencics in the Papahanaumokuikea Marine National Monument, all ships
solely in transit should avoid the following areas:

Given the

1 Those areas contained within a circle of radius of 50 nautical miles centred upon the
follawing geographical positions:

(1) 28°25"18N
(2) 28°14°20N
(3) 271°5062 N
(4) 26°03'82N
(5) 25°46.18N
(6) 25°25°45N
() 25°19°50N
(B) 25°00°.00 N
(9) 2374552 N
(10) 23° 34°.60 N
(11)23°03°38 N

17821975 W (Kure Atoll)
177°22°.10 W (Midway Ataoll)
175°50°.53 W (Pearl and Hermes Atoll)

173° 58°.00 W (Lisianski Island)

171°43".95 W (Laysan Island)

170 35°.32 W (Maro Reefl)

170° 00'.88 W (Between Maro Reef and Raita Bank)
167° 59°.92 W (Gardner Pinnacles)

166° 14°.62 W (French Frigate Shoals)

164°42°.02 W (Necker Island)
161°55°.32 W (Nihoa Island)

The precedent :
established by the - i
Papahanaumokuakea e +
Marine National
Monument, and its
relevance to other
fragile ecosystems
in other parts of
the world—

The Philippines?

Right
Whale -
Mother
& calf

10/27/2008

Description of the Area to Be Avoided
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L
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Crahy
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2 The areas contained between the following geographical positions:
Begin Co-ordinates Ead Co-ordinates
Latniude Longitude Lattude Longitade
Aren | Lisinnsi Istand N} -—> Laysan liland 26053 0IN | 173454 W | 26735 SEN | 17173860 W
Lisianski Isfand (5) ---> Laysan Iskand TN | I 06 W | ST e | 1T s w
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0 200
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¢ Extended

[T

Northern Right Whal 7% 4 )
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Protecting the Right Whale
Between 1991 and 2002, 14

whales were killed in ship
collisions.

10/27/2008

Ship Strike Reduction Rule Aims To Protect
North Atlantic Right Whales (Oct. 12, 2008)

NOAA officials have issued a regulation that
will require large ships to reduce speeds to 10
knots in areas where the whales feed & reproduce,
as well as along migratory routes in between.

With only 300-400 in existence, North Atlantic right whales
are among the most endangered whales in the world. Slow
moving, they are highly vulnerable to ship collisions, since their
migration route crosses major East Coast shipping lanes.

The new rule requires vessels to travel at 10 knots or less
during the seasons whales are expected to be present, in
designated areas along the East Coast. In the mid- [
Atlantic area, the 10-knot speed restrictions will |
extend out to 20 nautical miles around major ports.

U.S. Right-Whale Mandatory Ship Reporting Area

To reduce the number of ship strikes, NOAA
and the US Coast Guard have developed and
implemented Mandatory Ship Reporting
Systems, endorsed by the IMO.

When ships greater than 300 gross tons
enter 2 key right whale habitats—one off the
northeast US and one off the southeast US—
they are required to report to a shore-based
station. In return, ships - - -
receive a message about ._,‘
right whales, their vulnerability |-
to ship strikes, precautionary [===- ;
measures & locations of recent sig tlngs

U.S. Right-Whale Mandatory Ship Reporting Area

US Department of Defense opposed
designation of US coastal areas as
mandatory ship reporting areas, because it
“‘was concerned that although... warships...
were exempt..., to require civilian vessels to
report would make it possible to determine (by
elimination) which ships were military [and]
would erode navigational freedoms globally
and endanger American lives.”

US Coast Guard supported this initiative,
because of its mandate to enforce US
environmental laws, even though it recognized
that this move might lead to the perception that

‘international law increasingly recognizes
environmental protection as a justifiable

reason to curtail freedom of navigation.”

Mandatory Ship Reporting Areas
Torres Strait region between Australia and
Papua New Guinea

Inner route of Australia’s Great Barrier Reef
Area adjacent to France’'s Ushant islet gﬁg
Denmark’'s Great Belt Traffic Area :
Strait of Gibraltar

Area off of Finisterre on the Spanish coast

Strait of Bonifacio beiween Corsica &
Sardinia

Straits of Malacca and Singapore |E
Strait of Dover/Pas de Calais 3

Eastern US coastal areas

Draft Monument Management Plan
*1200 pages, Four volumes
* Released in April =
iod| & &
*75 day comment period

* No mention of “public trust” or
“precautionary principle”

* No citizen advisory council
* No limits on military
activities in the Monument

NOAA Administrator
Vice Admiral Conrad C. Lautenbacher

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection




Proclamation 8031, June 15, 2006
Armed Forces Actions

1. The prohibitions required by this =
proclamation shall not apply to activities and
exercises of the Armed Forces (including those
carried out by the United States Coast Guard)
that are consistent with applicable laws.

3. All activities and exercises of the Armed
Forces shall be carried out in a manner that
avoids, to the extent practicable and consistent
with operational requirements, adverse impacts
on monument resources and qualities.

10/27/2008

Low Frequency Active Sonar

The danger to marine life from mid-frequency
sonar, whose sound waves do not reach as far as

LFA sonar, is clearly documented.

Mass stranding and mortality events
associated with its use have occurred in the

* Bahamas (2000),

* Madeira (2000), and

* the Canary Islands (2002).
Other cases have occurred in
* Greece (1996),

* the U.S. Virgin Islands (1998, 1999),

* the Canary Islands (1985, 1986, 1989), and,

* the Northwest coast of the United States
(2003).

Melon-Headed Whales, Hanalei Bay, Kauai, July 2004

Active Sonar

Spain acted to protect its coastal environment on
April 16, 2004, when its Ministry of Defense reached
an agreement with the Regional Government of the
Canary Islands (part of Spain) to restrict the use of
active sonars by naval forces in the waters around
the Canaries.

This agreement
followed some well-
publicized incidents -
of whales beaching on i‘ca'narius
the Canaries after active | Lanzarote
sonars had been used
by NATO navies
in the area.

NORTH AFRICA

What Is the Status of the Waters
Surrounding the Northwestern Hawaiian
Islands under the 1982 United Nations Law
of the Sea Convention?

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection
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Juridical Spatial Zones
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Part VIII. Regime of Islands
Article 121 @
Regime of Islands

1. An island is a naturally formed area of land,
surrounded by water, which is above water at high
tide.

2. Except as provided for in paragraph 3, the
territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf of an island
are determined in accordance with the provisions of
this Convention applicable to other land territory.

3. Rocks which cannot sustain human
habitation or economic life of their own shall have
no exclusive economic zone or continental shelf,

10/27/2008

United States Exclusive Economic

Rockall
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Okinotorishima

10/27/2008
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Is Okinotorishima kEntitled to
Generate an Exclusive
Economic

Zone or
Continental
Shelf
Under
International
Law?

China's Argument on Japan Island

Unacceptable: Fukuda (Yomiuri
Shimbun, April 23, ZUéZH

During bilateral talks in Beijing Thursday to
discuss Chinese ships' marine research
activities within Japan's EEZ, Chinese
government officials argued that

Okinotorishima is not an island but a group
of rocks and should [~ —
not be included in
Japan's EEZ, while
acknowledging
Japan's territorial
rights.

Judge Budislav Vukas, Volga (Russia v.
Australia) (2002):

The reason for giving exclusive rights
to the coastal states was to protect the
economic interests of the coastal il
communities that depended on the resources of
the sea, and thus to promote their economic
development and enable them to feed themselves.

This rationale does not apply to uninhabited
islands, because they have no coastal fishing
communities that need such assistance.

The EEZ regime may also be “useful for the more effective
preservation of the marine resources,” but it is not necessary to
give exclusive rights to achieve this goal, and multilateral

solutions such as Convention on the Conservation of Antarctic
Marine Living Resources can serve to protect fragile resources.

Gardner
Pinnacles

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection
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Necker Island/Mokumanamana

10/27/2008

How to ensure responsive, adaptive, and
flexible management, using interdisciplinary
teams and ensuring ongoing public
participation of all relevant communities.
How to protect the fragile ecosystem of
the Monument while allowing individuals
and groups to study and enjoy its wonders
and thus to recognize the benefits of
maintaining - e,
(and funding) Bl /)
the Monument? i

Recommendations for Action
A. Additional planning, coordination, and
environmental impact assessments to enable management
to be undertaken with full information and a transparent
review process

B. New administrative regulations

C. New legislation

D. More formal Native Hawaiian
participation in governance

E. Needed international agency action.

F. Establishment of mediation-based dispute-
resolution process

1. For interagency disagreements

2. For contested Monument access permits
G. How to ensure financial sustainability?
H. Any “zoning” of the Monument region?

The Micronesian Challenge

On Nov. 5, 2005, President of Palau
Tommy E. Remengesau, Jr. called on his
regional peers to join him in the Micronesia
Challenge, which would conserve 30 percent
of near shore coastal waters and 20 percent
of forest land by 2020. Joining the initiative
were Palau, FSM, the Marshall Islands, Guam
and the CNMI.

These nations & territories
represent nearly 5 percent of the
marine area of the Pacific Ocean

& 7 percent of its coastlines.

The Micronesian Challenge

The Micronesia Challenge Steering
Committee was established in 2006 to oversee
the regional coordination and implementation of
the Micronesia Challenge, and is made up of
the five Micronesia Challenge Focal Points
appointed by the Chief Executives of the CNMI,
FSM, Guam, Republic of the Marshall Islands,
and Palau, the Executive Director of the
Micronesia Conservation Trust, and the
Chairman of the Micronesia

Challenge Support Team.
In 2008, Charlene Mersai was
appointed regional coordinator.

CNMI Constitution -- ARTICLE XIV: NATURAL
RESOURCESSae - B s e e

Section 1: Marine Resources. The marine
resources in waters off the coast of the
Commonwealth over which the Commonwealth now or
hereafter may have any jurisdiction under United
States law shall be managed, controlled, protected
and preserved by the legislature for the benefit of the
people.

Section 2: Uninhabited Islands. The island of
Managaha shall be maintained as an uninhabited
place and used only for cultural and recreational
purposes. The islands of Maug, Uracas, Asuncion,
Guguan and other islands specified by law shall
be maintained as uninhabited places and used
only for the preservation and protection of natural
resources, including but not limited to bird,
wildlife and plant species. (As amended 1985)
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