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the United Kingdo~ involving threats from a high government functionary to statutorily 

restrict judicial review if the judges did not exercise what the official tenned self­

restraint; and reported threats from a staffer to US President Bill Clinton that if a certain 

federal judge did not change his ruling, the President would call for his resignation. 

Threats to judicial independence, said Chief Justice Tuivaga, don't always come from the 

executive. Sometimes, for example, powerful b~iness interest groups can influence 

judges, undenniningjudicial impartiality. The news media can undermine judicial 

independence by excessive discussion about a case or a judge. Powerful criminals can 

sometimes threaten judicial independence, as has been happening in Columbia where 122 

judges, lawyers, and prosecutors were murdered between 1979-95 under apparent orders 

from the drug cartels. 

The power of the jUdiciary is physically and financially the weakest of the three branches 

of government, he explained, because it holds neither the sword nor the purse. Its 

strength is the confidence, which is placed in it by the people. Chief Justice Tuivaga 

reiterated the view expressed in earlier conferences when he emphasized that the court 

must be reasonably perceived as being independent, that perception being the key to 

ensuring public confidence in the justice system. 

Participants listened with a renewed sense of the immediacy of the issue as Chief Justice 

Tuivaga reviewed some of the points made during the 1995 conference of Chief Justices 

of Asia and the Pacific, which approved the "Beijing Statement of Principles of the 

• 
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Independence of the Judiciary." The Statement, subsequently adopted by the judiciaries 

of 32 countries in the region, addressed judicial independence, appointments, tenure 

including removal, conditions, jurisdiction, administration, relationship with the 

executive, resources, and independence during states of emergency. Chief Justice 

Tuivaga reiterated the distinction between the concept of impartiality (which implies 

freedom from bias, prejudice, and partisanship, not favoring one more than another~ 

objectivity, and absence of affection or ill-will), and independence (which is freedom 

from restrictions, inducements, pressures, threats or interference, either direct or indirect). 

The judges heard about another possible threat to judicial independence, this example 

from the Marshall Islands, where one cabinet member, the head of the Ministry of 

Justice, had demanded monthly reports from the courts. The court held this to be a 

violation of the constitutional mandate for judicial independence because of the 

implication that the judicial system was under the supervision of the Minister of Justice, a 

presidential appointee. 

Earlier in the week, conferees attended a panel discussion entitled "Judicial Co-operation 

in Civil, Commercial, and Penal Matters." Among the speakers was the Honorable Judge 

Clifford Wallace, of the US Ninth Circuit Court of Appeals, who discussed the 

emergence of organized crime in the Pacific island nations. Organized crime, he said, 

had already moved into the region with a wide variety of multi-national criminal 

offenses, including money laundering, which, he added, would likely spread. Sometimes, 
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It was to this issue of cooperation among the nations of the region that Judge Wallace 

addressed his comments. There's more to getting cooperation tbanjust agreeing that it's 

a good idea, he said. A written agreement or treaty does make success more likely and 

the process more efficient, but domestic legislation has to be enacted first. 

Issues that can arise in negotiating a mutual legal assistance treaty include: 
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• Scope of covered offenses: it helps to have the crime be an offense in each jurisdiction, 

but it isn't essential. Providing evidence is not as sensitive as arresting and extraditing an 

accused to a foreign jurisdiction for trial. 

• Scope of covered proceedings: this is primarily an issue for criminal trials, but help is 

also needed at the investigation stage. Also ancillary civil or administrative proceedings 

like forfeiture proceedings. 

• Forfeiture of confiscated assets: an area of negotiation here might be the right of the 

confiscating country to keep part of the assets for its costs of forfeiture and return the rest 

to the requesting nation. 

• Exclusivity: treaty partners can negotiate the use of other channels in addition to treaty 

provisions to get evidence abroad 

• Accommodation of differences between the two legal systems: technical problems, which 

can be resolved. 

Sometimes, there are glitches in this process, said Judge Wallace, and sometimes the 

resulting legislation is weaker than anticipated, but generally, the mutuality of interest 

makes it work. 

Participants also considered another particularly painful issue, the growth of juvenile 

delinquency in the region. The Honorable Justice Anthony Ford, of Tonga, spoke of the 

problems in his jwisdiction. Like other South Pacific nations, he said, Tonga had no 

special judicial infrasbucture in place to deal with youthful offenders. Tonga did 

however have a cultural infrastructure which he said was in many ways just as effective 
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as the government in dealing with the problems of delinquent minors. The extended 

family structure was an important part of the Tongan culture, and generally stepped in 

when there was a problem. 

The Christian church also had a strong influence in Tonga, since an estimated 90% of 

Tongans were practicing Christians, which made the problem easier to manage, and was 

to his mind the primary reason why there was little serious crime there. The notions of 

repentance by offenders, and forgiveness by victims, with apologies and reconciliations, 

were important features of Tongan custom. 

Tonga also had whipping in its statute books for male offenders. The law called for 20 

strokes with "a light rod or cane" for an offender Wider 16 years of age. The maximum 

corporal punishment for offenders over 16 years of age was 26 strokes with a "cat" of a 

pattern approved by the cabinet. Justice Ford said that although whipping was very 

rarely used at the Supreme Court level, it remained fairly common in the magistrate's 

courts. He added that while there was considerable public support for whipping because 

it was consistent with traditional "hidings" given out at home, it had not been shown to 

deter repeat offenders. 

I 

While home burglaries remained the most common criminal offense in Tonga, he noted 

that in 2001, there was a significant increase in the nwnber of drug related offenses, 

which he says was particularly alarming because most of the offenders were young, 

frequently still in school. Tonga had just begun giving prison sentences for possession of 
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any drug, including cannabis, even in small quantities for personal use. The first offense 

usually resulted in a suspended sentence, but if there was a second offense, both 

sentences were then to be served. More serious drug offenses brought a longer prison 

tenn, which was not suspended. 

He said it was too early to say whether this new harder line approach would work, but 

other approaches were also being used. There was an addiction treatment program, and a 

basic awareness program, along with a kind of a road show production intended to 

entertain young Tongans and give out an anti-drug message. Schools, he added, were 

also beginning to use instructional programs instead of expulsion to handle drug use 

among students. 

With much to think about, the participants agreed to meet again in Papua New Guinea in 

2003. 
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