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Both treaty law and state practice establish the duties to notify affected coastal
states and consult with them regarding routing and emergency planning prior to the
shipment of ultrahazardous cargoes.
The Duty to Notify. The duty to notify other countries of risks in order to
enable them to prepare contingency plans to deal with accidents and emergencies II is
almost a fundamental principle of the international law of the environment, which is
quite distinct from the duty of 'prompt notification' in case of emergency. ,,2 This
duty is explicitly recognized and given content by OECD documents3 and in the Basel
Convention on the Control of Transboundary Movement of Hazardous Wastes and
their Disposal,4 as well as the International Atomic Energy Agency's "Code of
Practice on the International Transboundary Movement of Radioactive Waste. ItS
The Duty to Consult. This duty is now universally recognized as a requirement
when one nation plans an activity that creates risks for other nations. 6 The OECD
. explained these obligations in some detail in two documents that were issued in 1988,
in response to the Sandoz and Chernobyl accidents. 1 The 1982 United Nations Law
of the Sea Convention gives this duty particular teeth by requiring--in cases where
nations can anticipate the possibility of marine pollution--that they "jointly develop and
promote contingency plans for responding to pollution incidents in the marine
environment. It 8
Traditional Navigational Freedoms Do Not Al1111y to Ultrahazardous Cargoes.
The 1982 Law of the
Sea Convention guarantees freedom of navigation through the high seas (Article 87),
exclusive economic zones (Article 58(1», straits used for international navigation
(Articles 34-44), and archipelagic sea lanes (Article 53), and it permits the exercise of
innocent passage" through territorial seas (Articles 17-19), and archipelagic waters
(Article 52). But it also imposes an obligation on all states to protect and preserve the
marine environment (Article 192), to take measures to prevent pollution from vessels
by "preventing accidents and dealing with emergencies, ensuring the safety of
operations at sea, preventing intentional and unintentional discharges, and regulating
the design, construction, equipment, operation and manning of vessels" (Article
194(3)(b», and "to protect rare and fragile ecosystems as well as the habitat of
depleted, threatened or endangered species" (Article 194(5». 9 The Convention
recognizes specific powers of coastal nations to regulate "ships carrying nuclear or
other inherently dangerous or noxious substances or materials" (Articles 22(2) and 23)
II
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and ships transiting through ice-covered areas (Article 234). It recognizes a duty to
notify other affected nations immediately in cases where the marine environment is in
imminent danger of being damaged or has been damaged by pollution" (Article 198).
The balance between these conflicting rights and duties has been given greater
precision in more recent agreements.
The 1989 Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal does not govern the movement of radioactive
wastes if other international arrangements governing movements of these wastes are in
place,lo but its approach to protecting the environment provides guidance on this
topic. The Basel Convention requires states transporting hazardous wastes to notify
states through which the waste is traveling, and allows the transit states to object to
such transport. ll The Japanese government, however, filed a declaration to the Basel
Convention stating that it "understands" that the convention does not "require notice to
or consent of any state for the mere passage of hazardous wastes on a vessel of a
Party exercising its navigation rights under international law. 12 The Japanese
declaration appears to be directly in conflict with the convention itself. One
commentator has said that "Article 6.4 of the [Basel] Convention does not allow the
exporting State to authorize a trans frontier movement of hazardous waste without the
previous written consent of every transit State party to the Convention. 13 Article
4(12) does interject some ambiguity on this matter by reaffirming the "navigational
rights and freedoms as provided for in international law," 14 but the specific
requirements· in Article 6(4) would normally be thought to prevail over the general
language in Article 4(12) according to normal methods of interpretation. IS The Basel
Convention also requires parties to take appropriate measures to reduce the movement
of wastes "to the minimum consistent with the environmentally sound and efficient
management of such wastes" and to conduct such transportation that is necessary II in a
manner which will protect human health and the environment against the adverse
effects which may result from such movement. ,,16
Another important recent agreement on this topic is the "Code of Practice on
the International Transboundary Movement of Radioactive Waste," adopted by
resolution in 1990 by the General Conference of the International Atomic Energy
Agency (lAEA).17 Again, some tension is found between the specific provisions and
the general language. Principle 3 states that lilt is the sovereign right of every State to
prohibit the movement of radioactive waste into, from ar through its territory. "
Principle 5 builds on this by saying that:
Every State should take the appropriate steps necessary to ensure
that, subject to the relevant norms of international law, the international
transboundary movement of radioactive waste takes place only with the
prior notification and consent of the sending, receiving and transit States
in accordance with their respective laws and regulations. 18
II
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-3Even more directly on point is a European Directive issued September 13, 1993 which
requires any vessel carrying "dangerous or polluting" goods to notify the port of entry
of the nature of the cargo and the intended route of the vessel prior to its departure. 19
The IMO promulgated a "Code for the Safe Carriage of Irradiated Nuclear
Fuel, Plutonium and High Level Radioactive Wastes in Flasks on Board Ships" in
1993,20 which establishes certain physical standards for such transports. The bodies
developing this Code recognized that it neglected
several matters which require further consideration by IMO and IAEA
and are complementary to the INF Code, such as emergenqy response
plans, notification of coastal states about shipments of nuclear materials,
positive tracking of vessels transporting INF 2 and INF 3 quantities, and
the fitting of transport containers with a device to assist their location
and recovery, should they be lost at sea, etc. 21
The IMO Assembly explicitly acknowledged these omissions when it adopted the Code
in November 1993 and urged the Maritime Safety Committee and the Marine
Environment Protection Committee to keep the Code under regular review and
propose amendments as necessary. 22 Pursuant to these instructions, the IMO held a
Special Consultative Meeting March 4-6, 1996, and many of the delegations reiterated
that further work is needed to codify the responsibilities to notify, to consult with
affected coastal states regarding routing, and to prepare emergency.responses.23
State Practice Requires Notification and Consultation Regarding Shipments of
Ultrahazardous Cargoes. Even before 1992 and 1995 shipments of ultrahazardous.
radioactive materials to Japan, a number of countries had imposed restrictions on the
movement of ultrahazardous cargoes through their waters. Pineschi24 identifies
legislation from EgypfS and Oman26 that requires prior permission before such
shipments can pass through their waters. She also quotes legislation from Haiti that
prohibits from its territorial sea and exclusive economic zone "any vessel transporting
wastes, refuse, residues or any other materials likely to endanger the health of the
country's population and to pollute the marine, air and land environment,"27 and
states that Venezuela, the Ivory Coast, and Canada also have legislation that restric~s
free movement of hazardous wastes through their waters. 28 In 1992, the Philippines
restricted entry "of substances and mixtures that present unreasonable risks or injury
to health or to the environment and to prohibit the entry, even in transit, of hazardous
nuclear wastes into Philippine territory ... 29 At meetings of the International Maritime
Organization's Marine Environment Protection Committee, Argentina, Brazil, and
Chile have "reiterated their concern with the transport of nuclear substances through
their territorial seas and 200-mile exclusive economic zones (EEZs) ... 30 Similarly,
the South Pacific Forum (consisting of all the independent island nations of the
Pacific) issued a communique at its July 1992 meeting reaffirming "the importance of
Japan consulting fully with Forum nations regarding its future shipments. 1131 Even
more significant is the recent "Declaration" issued by the Kingdom of Saudi Arabia
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when it deposited its ratification to the Law of the Sea Convention stating that nuclearpowered and nuclear-weapons-carrying vessels must seek prior authorization before
traveling through Saudi Arabia's territorial sea. 32 Although other countries--notably
the United States, the Soviet Union, and ltaly--have protested against such
restrictions,33 these constraints do mark a trend, and are consistent with the Basel
Convention and the IAEA Code of Practice, which emphasize transparency and
require that the transfer of hazardous wastes should not remain a secret.
Coastal nations have vigorously protested the Japanese transport of radioactive
materials, and the Japanese have responded by modifying the routing of their ships.
The efforts by the coastal nations to protect their populations and resources from a
nuclear accident, and Japan's willingness to acquiesce to these protective claims,
contributes to the development of customary international law. These claims and
responses appear to establish a recognition that the normal rights of unimpeded
navigational transit do not apply in cases of ultrahazardous cargoes.
When the 1992 plutonium shipment was in transit, South Africa34 and
Portugal35 explicitly requested Japan to stay out of their exclusive economic
zones,36 and in response to an inquiry from Australia, Japan stated that in principle U
its plutonium vessel would stay outside the 200-nautical mile zone of all nations. 37 A
few days later, Japan modified this statement to say that It ~he ship could enter the 200nautical-mile zone of some country under unavoidable circumstances or under
conditions where avoiding to enter the zone is considered impractical ... 38 The
plutonium ship did try to avoid exclusive economic zones by traveling far from the
South African coast and staying south of the exclusive economic zones of Australia
and New Zealand. 39 Finally, however, it did head north through the Pacific, and
apparently traveled through the exclusive economic zones of some Pacific island
communities, perhaps through French Polynesia. 4O
Similar and more dramatic protests were issued prior to and during the 1995
shipment of glassified nuclear wastes, and again the Japanese acquiesced to the
protests. A number of the nations along the route--Brazil, Argentina,41 Chile, South
Africa,42 Nauru,43 and Kiribati44--expressly banned the Pacific Pintail from their
200-nautical-mile exclusive economic zones. On March 8, 1995, the Brazilian air
force closely monitored the vessel and demanded all navigational details to ensure that
the ship did not enter Brazill s exclusive economic zone. 4S The bad weather
encountered as the vessel approached Cape Horn apparently forced it to enter
Argentina's exclusive economic zone, despite Argentina's strong protest. 46 After
Chile demanded that the ship leave Chile IS EEZ and sent its ships and aircraft to
enforce the ban, the ship did· modify its route and left the area. 47 A resolution issued
by the Chilean Maritime Authori ty48 cited the precautionary principle and declared
that the duty to protect the marine environment took precedence over the right to free
navigation. The resolution also noted the severe weather conditions that exist at Cape
Horn and stated that the means to address the unforeseeable consequences of a
It
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-5radioactive catastrophe did not exist. When the vessel was rounding Cape Horn it
faced 30-foot waves and 60-mile-an-hour winds.
The Caribbean Community (Caricom) issued statements in 1992 and 1994
insisting that the radioactive materials not be transported at all through the Caribbean
Sea. Another significant group of countries have prohibited the Pacific Pintail from
passing through its territorial sea and archipelagic waters. These countries include
Antigua and Barbuda, Colombia, the Dominican Republic, the Federated States of
Micronesia, Fiji, Indonesia, the Philippines, Puerto Rico, and Uruguay. The protests
of the Caribbean nations apparently forced the vessel to abandon its preferred route,
which was to go through the Panama Canal. The route ultimately traveled by the
Pacific Pintail apparently avoided all exclusive economic zones of coastal countries-except those of Argentina and Chile, which it was forced to leave, and that of French
Polynesia in the Pacific which is governed by France.
Conclusion. Because of the clear language in treaties governing transportation
of ultrahazardous cargoes and because of the number and range of these protests--and
in particular because the vessels carrying Japanese radioactive materials responded by
changing course both in their 1992 and 1995 shipments--it must be recognized that the
shipments of ultrahazardous cargoes cannot proceed under the normal regime of
navigational freedoms and are instead governed by a much more restrictive regime.
Notice and consu~tation must pr:ecede such shipments, environmental assessments must
be conducted and disseminated, and the routes to be used must be accepted by all
affected parties as the least dangerous of all the possible routes.
Recommendation. The IMO's Code for the Safe Carriage of Irradiated Nuclear
Fuel, Plutonium and High Level Radioactive Wastes in Flasks on Board Ships must be
amended to include the following language:
Every State must take the appropriate steps necessary to ensure that the
transboundary movement of nuclear fuel, plutonium, and high-level
radioactive wastes takes place only with the prior notification and consent
of the sending, receiving, and transit States (including states whose
territorial seas and adjacent exclusive economic zone resources are
affected), after proper consultation with such affected States including the
preparation of an appropriate environmental impact assessment, full
discussion of routing, and preparation of emergency response
procedures.
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University of Hawaii Law School Class of 1996, in organizing sources and research
materials.
2 .. Laura Pineschi, The Transit of Ships Carrying Hazardous Wastes through Foreign
Coastal Zones, in International Responsibility for Environmental Harm 299, 314 (F.
Francioni and Tullio Scovazzi eds. 1991)(citing sources in support in her note 55).
This duty (and the duty to consult) can also be seen as deriving from Stockholm
Principle 21 (1972)(requiring countries to avoid causing trans frontier pollution to other
countries and to areas beyond national jurisdiction). Harald Hohmann, Precautionary
Legal Duties and Principles of Modem International Environmental Law 197 (1994).
3. This duty was recognized as early as 1974 in the OECD Principles Concerning
Transfrontier Pollution, Rec. C(74)224 of 14 November 1974, discussed in Hohmann,
supra note 2, at 148-49.
4. Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal, art. 4(2)(t), UNEP Doc. T/BSL/OOO, March 22, 1989,
reprinted in 28 I.L.M. 652 (1989) [hereinafter cited as Basel Convention].
5. International Atomic Energy Agency, .General Conference Resolution on Code of
Practice on the International Transboundary Movement of Radioactive Waste, Sept.
21, 1990, 30 I.L.M. 556 (1991) [hereafter cited as IAEA Code of Practice].
6. See generally Jon M. Van Dyke, Sea Shipment of Japanese Plutonium under
International Law, 24 Ocean Dev. & Int'l L. 399 (1993) [hereinafter cited as Van
Dyke, Japanese Plutonium]
.
7. Rec. C(88)84 of 8 July 1988, 28 I.L.M. 247 (1989), requires countries to exchange
information on planned hazardous installations that could cause trans frontier damage in
the event of an accident.
Rec. C(88)85 of 8 July 1988, 28 I.L.M. 277 (1989), entitled "Provision of
Information to the Public and Public Participation in Decision-Making Processes
Related to the Prevention of, and Response to, Accidents Involving Hazardous
Substances, assumes that persons potentially affected by trans frontier accidents have a
right to know of the risks they are being subjected to, and to participate in the
development of emergency measures to be taken in the event of such an accident.
Nuclear installations are, however, excluded from these specific requirements. See
generally Hohmann, supra note 2, at 149-50.
II

8. United Nations Convention on the Law of the Sea, art. 199, second sentence, Dec.
10, 1982, U.N.Doc. A/CONF.62/122 (1982), 21 I.L.M. 1261 (1982) [hereinafter
cited as Law of the Sea Convention].
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9. To fulfill the obligation of nations under Article 194(5), the IMO has identified
It sensitive sea areas" which are It areas to be avoided by ships carrying cargos that
have polluting potential. See Guidelines for the Designation of Special Areas and the
Identification of Particularly Sensitive Areas promulgated by IMO's Marine
Environment Protection Committee, and Jon M. Van Dyke, Protected Marine Areas
and Low-Lying Atolls, 16 Ocean & Shoreline Management 87, 96-97 (1991).
It

~

10. Basel Convention, supra note 4, art. 1(3):
ItWastes which, as a result of being radioactive, are subject to
other international control systems, including international instruments,
applying specifically to radioactive materials, are excluded from the
scope of this convention. It
This language would appear to mean that the Basel Convention would apply to
radioactive wastes if no international arrangements covering these wastes were in
place. The report on the Basel Convention issued by u.s. Deputy Secretary of State
Lawrence Eagleburger on May 13, 1991 contains the interesting comment that "[t]he
Convention does not regulate movements of low-level radioactive wastes that are
covered by other international' control systems, such as the Code of Practice of the
International Atomic Energy Agency (IAEA), to which the U.S. adheres .... "
Reprinted in Marian Nash Leich, Contemporary Practice of the United States Relating
to International Law, 85 Am. J. Int'l L. 674, 675 (199.1) (emphasis added). See
'generally Barbara Kwiatkowska and Alfred Soons, Plutonium Shipments--A
Suwlement, 25 Ocean Dev. & Int'l L. 419 (1994) [hereinafter cited as Kwiatkowska
and Soons, Plutonium Shipments].
11. Basel Convention, supra note 4, art. 6(1), (4). Article 4(2)(f) and (h) also require
dissemination of information regarding proposed transboundary movement of
hazardous wastes to lithe States concerned." See generally Pineschi, supra note 2, at
300-01.
12. Final Act of the 1989 Convention, UNEP T/BSL/OOO, at 19, reprinted in
Transboundary Movements and Disposal of Hazardous Wastes in International Law 32
(Barbara Kwiatkowska and Alfred H.A. Soons eds. 1993) [hereinafter cited as
Kwiatkowska and Soons, Transboundary Movements] ..
Other nations noted a contrary interpretation. Portugal stated that it "requires
notification of any transboundary movement of hazardous wastes effected across the
area under its national jurisdiction .... It Final Act, supra, at 31 ; Kwiatkowska and
Soons, Transbounda:ry Movements, at 37. And Mexico, Uruguay, and Venezuela
indicated in their declarations that they approved the protection the convention
provided to their coastal areas. Pines chi at 304; Kwiatkowska and Soons,
Transboundar.y Movements, at 37-38.
13. Pineschi, supra note 2, at 301.
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15. The debate has focused on what it means to be a "transit state." Article 2(12) of
the Basel Convention, ~ note 4, defines "State of transit" as "any State, other than
the State of export or import, through which a movement of hazardous wastes or other
wastes is planned or takes place. The United States has taken the position that this
term refers only to situations where transport goes over the land territory or internal
waters of another country. See Leich, supra note 10, at 676. The territorial sea of a
nation is, however, part of its sovereign territory under Article 2(1) of the Law of the
Sea Conven~on, ~ note 8. It would be logical, therefore, to view passage through
the territorial sea as passage through a "transit state."
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16. Basel Convention, supra note 4, art. 4(2)(d).
17. IAEA Code of Practice, supra note 5. This Code applies to "any material that
contains or is contaminated with radionuclides at concentrations or radioactivity levels
greater than the 'exempt quantities' established by the competent authorities and for
which no use is foreseen.
Spent fuel which is not intended for disposal is not
considered to be radioactive waste." Annex I, Section II, 30 I.L.M. at 562. This
Code is now being transformed into a proposed treaty, with most of the provisions
remaining the same.
.
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18. Kwiatkowska and Soons, Plutonium Shipments, supra note 10, at 420, have
summarized the rules governing shipments of radioactive wastes as follows:
The IAEA code of practice and the respective regional instruments
affirm, with respect to [transboundary movements of radioactive wastes],
the general principles of the Basel Convention, including the critical
regime of prior notification and prior informed consent (PIC) that extend
the scope of duties of notification, environmental impact assessment, and
consultation with respect to transboundary interference (or its risk) as the
duties have evolved under existing customary law.
19. Council Directive 93/75/EEC (Sept. 13, 1993) concerning minimum requirements
for vessels bound for or leaving Community ports and carrying dangerous or polluting
goods. Off. J. Eur. Comm. No. L 247/19 (Oct. 13, 1993).
20. IMO Resolution A.748(18)(Nov. 1993).
21. International Maritime Organization, Main Conclusions of the Second Session of
the Joint IAEA/IMO/UNEP Working Group on the Safe Carriage of Irradiated
Nuclear Fuel (lNFl by Sea (26 to 30 April 1993), IMO Secretariat Note to the sixtysecond session of the Maritime Safety Committee, Document MSC 62/16/1 (April
1993) (emphasis added).
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Nuclear Fuel. Plutonium and High-Level Radioactive Wastes in Flasks on Board Ships
(INF Code) (quoting from IMO resolution, 1993).
23. The proceedings of this meeting are now in preparation.
24. Pineschi, supra note 2, at 311-13.
25. Law of the Sea Bulletin, Special Issue (1987), at 3.
26. Law of the Sea Bulletin, No. 14 (Dec. 1989), at 8.
27. Law of the Sea Bulletin, No. 11 (July 1988), at 13.
28. Pineschi, supra note 2, at 312-13.
29. From Statement of H.E. President Fidel V. Ramos on the Reported Plan to
Transport Plutonium Between France and Japan (citing Philippine Republic Act No.
6969 of 1990, otherwise known as the Toxic Substances and Hazardous and Nuclear
Wastes Act).
30. Kwiatkowska and Soons, Plutonium Shipments, supra note 10, at 423 ..
31. Id. (citing UN Doc. A/48/359 (1993) at 12 and UN Doc. A/47/391 (1992) at 9,
reprinted in 8 Infl Organizations and the Law of the Sea: Documentary Handbook 74
(1994».
32. The text of this Declaration is as follows:
In view of the danger posed by nuclear-powered vessels or
vessels carrying nuclear material or material of a similar
nature, and with reference to article 22(2) of the
Convention on the Law of the Sea concerning the right of
the coastal State to restrict the passage of such vessels to
sea lanes designated by the coastal States within its
territorial sea, and with reference to article 23 of the
Convention which requires such vessels to carry documents
and observe special precautionary measures in accordance
with relevant international agreements, the Kingdom of
Saudi Arabia, 'with the above in mind, requires such vessels
to obtain prior authorization in order for passage through
the territorial sea of the Kingdom until such time as those
international agreements referred to in article 23 are framed
and the Kingdom becomes a party to them. Under all
circumstances, the flag State of such vessels shall bear all
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territorial sea of the Kingdom of Saudi Arabia.
33. Pineschi, supra note 2, at 313.
34. Ruth Youngblood, Japanese Secrecy over Plutonium Shipment Sparks Outcry,
United Press International, Sept. 27, 1992.
35. Lisbon Asks Tokyo to Keep Akatsuki Maru Away, Kyodo News Agency, Nov.
10, 1992.
36. Similarly, just before the plutonium ship set sail, the heads of governments of the
Caribbean Island nations adopted a Declaration on Shipments of Plutonium saying that
tr no such shipments should traverse the Caribbean and that the Caribbean should be
declared a nuclear-free zone for purposes of shipment, storing, or dumping of not only
toxic wastes but also any radioactive or hazardous substances. Kwiatkowska and
Soons, Plutonium Shipments, supra note 10, at 424-25 (citing CARICOM Press
Release No. 89/1992).
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37. Statement of Toichi Sakata, Director of the Japanese Science and Technology
Agency's Nuclear Fuel,Division, to participants in the Asia-Pacific Forum on Sea
Shipinents of Japanese Plutonium, Tokyo, Oct. 6, 1992.
38. Id.
39. Plutonium Ship to Pass West of Hawaii, Honolulu Star-Bulletin, Dec. 7, 1992, at
1, col. 1.
40. Id.
41. Vice Foreign Minister Fernando Petrella stated to Greenpeace representatives on
March 1, 1995, that Argentina had formally notified Japan that the Pacific Pintail
would not be allowed entry into Argentina's 200-nautical-mile exclusive economic
zone. On March 15, 1995, Argentina's Chamber of Deputies passed a declaration
charging the government with ensuring that the Japanese cargo be prohibited from
crossing Argentina's exclusive economic zone and the waters above its continental
shelf, even where it extends beyond 200 nautical miles.
42. Statement of South African Department of Environmental Affairs and Tourism,
March 10, 1995 (statement prepared after an interagency meeting involving five
ministries) .
43. Republic of Nauru Dept. of External Affairs, Note No. 9/1995, Jan. 17, 1995.
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44. Reuters, March 22, 1995.
45. Report from Greenpeace tracking vessel, Captain Ulf Birgander and Campaigner
Bas Bruyne, March 9, 1995. The Brazilian Foreign Ministry issued a statement on
February 24, 1995, saying that it would not allow the Pacific Pintail within Brazilian
w8:ters "under any circumstances." Agence France Presse, Ship with Nuclear Waste
Headed to Japan Enters Brazilian Waters: Greenpeace, March 6, 1995.
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March 20, 1995.
47. Transcript of a radio conversation between Pacific Pintail and Chilean Navy,
March 20, 1995.
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