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TO: Members and Staff of the American Samoa Future Political Status Commission
FROM: Jon M. Van Dyke
SUBJECT: Report on Concerns of the Commission
Introduction. This report responds to the questions posed by Fofo Sunia on September
7, 2006, in preparation for the visit by the Commissioners to Honolulu on September 29-0ctober
4, 2006. The individual questions are listed, followed by a discussion of the issues raised.
Before addressing the specific issues, the background and context of the right of American
Samoans to self-determination is discussed.
fl·

Background and Context - The Right of Self-Determination. The United Nations
continues to consider American Samoa as a "non-self-governing territory" which means that the
American Samoan people have a right to self-determination under intemationallaw and the
principles of the United Nations Charter. This status gives the American Samoan people the
right to exercise their right to self determination and thus to redefine their relationship with the
United States.

The Historical Relationship Between American Samoa and the United States.
During the nineteenth century, the Western imperialist powers engaged in an "orgy of national
enslavement,,,1 seeking territory in the Pacific to add to their empires. The Samoan Islands were
sought by Britain, Germany, and the United States in the 1880s, at a time when the Samoan
chiefs were disputing who should become king. The outside powers established something akin
to a protectorate over Samoa in 1889, and then in 1899 (the year after the Spanish-American
War, which extended U.S. power into the Pacific) they negotiated a treaty dividing Samoa into
"

1 TOM COFFMAN, NATION WITHIN: THE STORY OF AMERICA'S ANNEXATION OF THE NATION
OF HAwAI'I 63 (1998).

1
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two separate political entities. 2 Pursuant to this agreement, Britain agreed to withdraw its
interests in return for German concessions in Tonga, the Solomon Islands, and West Africa.
Samoa was then divided at the 171 degree west longitude line between Germany, which had an
established presence in the islands of Western Samoa (which now called just "Samoa"), and the
United States, which acquired the smaller eastern islands and called them American Samoa. 3
The senior matai on Tutuila ~d Aunu'u acted pursuant to this agreement and signed a
deed of cession to the United States on April 17, 1900. This document referred to the treaties
and actions of the outside powers, stating that these three governments had "on diverse occasions
recognized the sovereignty of the government and people of Samoa and the Samoan group of
islands as an independent state.,,4 This document then referred to "internal dissensions and civil
war" as the reason why the three powers found it "necessary to assume control of the legislation
and administration of the said State of Samoa." The deed stated that the signers ceded to the
United States the islands, rocks, reefs, foreshores, and waters "to erect the same into a separate
District to be annexed to the said Government [the United States], to be known and designated as
the District of 'Tutuila. '" The deed further stated that the chiefs "are desirous of granting" to the
United States "full powers and authority to enact proper legislation for and to control the said
islands," but also specifies that the United States shall respect the rights of the Samoans to their
lands and property. The language of the Treaty on Cession on local control reads as follows:
The Chiefs of the towns will be entitled to retain their individual control of the
separate towns, if that controi is in accordance with the laws of the United States
of America concerning Tutuila, and if not obstructive to the peace of the people
and the advancement of civilization of the people, subject also to the supervision
and instruction of the said Government. But the enactment of legislation and the
general control shall remain firm with the United States of America.

Convention Between the United*States of America, Germany, and Great Britain to Adjust
Amicably the Question Between the Three Governments in Respect to the Samoan Group of
Islands, Dec. 2, 1899,31 Stat. 1878, reprinted in AMERICAN SAMOA CODE ANNOTATED sec. 5
(1973). (1898).
2

3 JOHN W. HART, ET AL., HISTORY OF SAMOA 87 (1971); MALAMA MELEISEA, THE MAKING
OF MODERN SAMOA 41-42 (1987). The Kingdom of Hawaii for a brief period tried to block
European domination of the Pacific Islands by forming a Polynesian League, and to this end
entered into an agreement in February 1887 with the Samoan King Malietoa to form a political
federation between Hawaii and Samoa. CHARLES CALLAN TANSILL, DIPLOMATIC RELATIONS
BETWEEN THE UNITED STATES AND HAWAII 1885-1889 at 25-29 (Fordham University Historical
Series No.1, 1940). This agreement was short-lived, and came to an end after the Bayonet
Constitution was imposed upon King Kalakaua in July 1887.

4 Cession of Tutuila and Aunuu, April 17, 1900, Chief of Tutuila to u.S. Government,
reprinted in AMERICAN SAMOA CODE ANNOTATED sec. 2 (1981).
2
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The Manua Islands were ceded to the United States in a separate document signed by
"most of the matai in the Manua group"S in July 1904.6 This document conveyed "full and
complete sovereignty" to the United States, and contained the following substantive provision:
(2) It is intended and claimed by these Presents that there shall be no
discrimination in the suffrages and political privileges between the present
residents of said Islands and citizens of the United States dwelling therein, and
also that the rights of the Chiefs in each village and of all people concerning their
property according to their customs shall be recognized. 7
Swains Island became part of American Samoa by joint resolution of Congress, approved on
March 4, 1925. 8 The United States Congress formally accepted the 1900 and 1904 deeds of
cession covering Tutuila, Aunu'u, and the Manua group in 1929.9
The Deeds of Cession are comparable in some respects to the 1840 Treaty ofWaitangi,
through which the Maori chiefs of Aotearoa (New Zealand) ceded formal sovereignty of their
islands to Great Britain, but also protected their rights to their lands and to self-governance. 10
The Waitangi Treaty is now viewed ~s of constitutional importance, and the rights of Maori as
articulated in the treaty must be considered by the New Zealand government prior to any major
decision.
In 1951, a presidential executive order transferred authority over American Samoa from
the U.S. Navy to the U.S. Department of Interior. The first Constitution for American Samoa
went into effect in 1964, and the revised Constitution went into effect in 1967. 11 The
Constitution was amended in 1977, with the consent of the U.S. Secretary of the Interior, to
."

SSTANLEY K. LAUGI-llJN, JR., THE LAW OF UNITED STATES TERRITORIES AND AFFILIATED
JURISDICTIONS 85 (1995)
6

Reprinted in AMERICAN SAMOA CODE ANNOTATED secs. 9-11 (1973).

7

This Deed of Cession is reprinted in LAUGHLIN, , supra note 5, at 35-36.

8

H.R.J. Res. 244, 68 th Cong., 2d Sess., 43 Stat. 1357 (1925).

943 Stat. 1253 (Feb. 20, 1929) (codified at 48 U.S.C. sec. 1431 [Laughlin says 48 USC
1661]). This enactment is reprinted in LAUGHLIN, supra note 5, at 85-86.
10 Treaty of Waitangi, Feb. 6, 1840, reprinted in PETER CLEAVE, THE SOVEREIGNTY GAME:
POWER, KNOWLEDGE AND READING~HE TREATY 74-78 (1989).

11

Executive Order 10264 CFR 765 (1967).
3
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provide for direct election of the Governor and Lieutenant Governor. 12 Under this Constitution,
the Chief Justice and Associate Justipe of the American Samoa High Court are appointed by the
U.S. Secretary of the Interior. The U.S. Congress gave its blessing to this Constitution in a 1983
enactment, which provided that the American Samoan Constitution cannot be altered without
Congress's consent. 13 In a sense, therefore, the American Samoan Constitution has become
something akin to an organic act. 14

The Five U.S.-Flae Territories and Commonwealths. American Samoa is one of five
island communities where the U.S. flag flies. The other four are the Commonwealth of the
Northern Mariana Islands (CNMI), Guam, the Commonwealth of Puerto Rico, and the U.S.
Virgin Islands. All five of these communities are considered to be "unincorporated" by the
United States, because they are not inevitably destined to become states. IS Most of the others are
"organized" because Congress has enacted an organic act establishing a civil government. But
American Samoa is considered to be "unorganized" and "unincorporated" because, although it
has a legislature (Fono) and an elected governor, the operation of its civil government is not the
result of an organic act. 16

.

The United States has a unique relationship with each of these five island communities,
defined by a matrix of individualized laws. 17 American Samoa, Guam, the CNMI, and the U.S.
Virgin Islands are outside the U.S. customs union, but Puerto Rico is within it. American Samoa
and the CNMI are authorized to control the immigration within and out of their islands, but
Guam, Puerto Rico, and the Virgin Islands are not. The Jones Act and other shipping laws apply
to Guam and Puerto Rico, but not to American Samoa, the CNMI, and the U.S. Virgin Islands.
American Samoa, Guam, and the CNMI are exempt from the Nicholson Act prohibiting the
landing offish in U.S. ports by foreign vessels. The U.S. minimum wage laws are mandatory in
Guam, Puerto Rico, and the U.S. Virgin Islands, but not in American Samoa and the CNMI.

12 U.S. Dept. of Interior Secretary's Order Number 3009, Sept. 13, 1977, as amended Nov. 3,
1977.
13 Act of Dec. 8, 1983, P.L. 98-213, Sec. 12, 97 Stat. 1462 (1983), 48 U.S.C. sec. 1662a
(1993).

14

LAUGHLIN, supra note 5, at 88.

See, e.g., Jon M. Van Dyke, The Evolving Legal Relationships Between the United States
and Its Affiliated US.-Flag Islands, 14 UNIVERSITY OF HAWAII LAW REVIEW 445,450 (1992).
IS

Id; EOffiERTO ROMAN, THE OTHER AMERICAN COLONIES 184, 190 (2006); LAUGHLIN,
supra note -, at 84.
16

17

Van Dyke, Evolving Legal Relationships, supra note 15, at 505-10.
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The CNMI and Puerto Rico - Examples of a Negotiated Compact or Covenant. The
United Nations does not consider the Commonwealth of the Northern Mariana Islands and the
Commonwealth of Puerto Rico to be "non-self-governing" because the people of these islands
have negotiated governing documents with the United States (Puerto Rico in 1950-52, the
Northern Marianas in 1975) that have established their relationship with the United States,
guaranteed internal self-governance to them, protected (in the case of the CNMI) land rights, and
provided some limits on the enactments that Congress can apply to them. U.S. courts respect
these negotiated documents and have-recognized that they establish a level of autonomous
sovereignty. Courts have explained that "Puerto Rico is, under the terms of the [1950-52]
compact, sovereign over matters not ruled by the Constitution of the United States.,,18 "The
Commonwealth of Puerto Rico is a body politic which has received, through a compact with the
Congress of the United States,full sovereignty over its internal affairs in such a manner as to
preclude a unilateral revocation, on the part of Congress, of that recognition ofpowers.,,19 "[I]n
1952, Puerto Rico ceased being a territory of the United States subject to the plenary powers of
Congress as provided in the Federal ~onstitution. The authority exercised by the federal
government emanated thereafter from the compact itse/f.,,20 "Puerto Rico, like a state, is an
autonomous political entity, 'sovereign over matters not ruled by the [U.S.] "Constitution."",21

The people of the Northern Mariana Islands entered into a Covenant with the United
States in 1975, when they were still part of the Trust Territory of the United States, and thus were
not subject to the sovereign authority of the United States. 22 Although some ambiguities remain
regarding the relationship between the United States and the CNMI,23 both regard the 1975
Covenant as the document that governs the relationship between the two.
Freely Associated States. When the Trust Territory of the Pacific came to an end, the

18

Mora v. Mejias, 115 F.Supp. 610,612 (D.P.R. 1953).

19 Alcoa Steamship Co. v. Perez, 295 F.Supp. 187, 197 (D.P.R. 1968) (emphasis added), aff'd,
424 F.2d 433 (1 5t Cir. 1970).

20 United States v. Quinones, 758 F.2d 40,42 (15t Cir. 1985) (emphasis added).
21

Rodriguez v. Popular Democratic Party, 457 U.S. 1, 8 (1982).

Commonwealth ofthe Northern Mariana Islands v. Atalig, 723 F.2d 682, 691n. 28 (9th Cir.
1984) ("Under the trusteeship agreement, the United States does possess sovereignty over the
NMI. As a commonwealth, the NMI will enjoy a right to self-government guaranteed by the
mutual consent provisions of the Covenant. ").
22

Wabal v. Villacrusis, 898 F.2d 1381, 1390 n.18 (9th Cir. 1990) ("It is undisputed that the
Commonwealth [of the Northern Mariana Islands] is not an incorporated territory, though the
precise status ofthe Commonwealth is far from clear." (Emphasis added.))
23

5

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

people of the Northern Mariana Islands negotiated their Covenant with the United States to
become part of the U.S. political community, but the other Micronesians formed independent
countries - the Federated States of Micronesia, the Republic of the Marshall Islands, and the
Republic of Palau - which entered into compacts of free association with the United States.
These island groups are now independent countries with full membership in the United Nations.
They have complete autonomy over local affairs but coordinate their foreign relations with the
United States and rely on the United 'States for military protection. U.S. laws do not apply to
them, but some U.S. rules must be complied with as a condition of accepting U.S. funds. The
most essential element defining a relationship of "free association" is that each of the freely
associated states must unilaterally have the freedom to modify their status without agreement of
the other party. 24

1. Protection for lands and customs. Do you think the leneral protective clauses in
our Deeds of Cession are sufficient? Please discuss attitude of the federal courts about that.
American Samoa now has strict limitations on the transfer or alienation of the lands on its
islands,2s and it effectively prohibits transfers of land to persons of less than 50% Samoan
blood.26 Its governmental institutions also rely heavily on traditional Samoan decisionmaking
techniques, which give important roles to the matai (chiefs) in each community. Among the
specific roles played by matai are the following:

* The Senate of the Fono has" 18 members, elected by/from the local chiefs. Senators
must hold a matai title and are selected by other matai in their local fono.
* Local administrative matters are conducted by village, county, and district councils
composed of hereditary chiefs (matai) and their advisors.

* Extended families ('aiga) own land communally, and the land is administered by the
matai.

* Matai assign land and labor responsibilities, and other assets.
* Matai arbitrate disputes.
* Matai must be at least 50% Samoan, and preference when matai titles are allocated has
.c

24

See generally DONALD McHENRY, MICRONESIA: TRUST BETRAYED 37 (1975).

2S

LAUGHLIN, supra note 5, at 59.

26Id. at 60.
6
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traditionally gone to males. 27

* Matai serve as associate judges.
~

Do any of these traditional roles exercised by matai raise issues under the U.S.
Constitution? The U.S. Constitution says that "No State shall. .. grant any Title ofNobility.,,28
Does that provision now apply to American Samoa, and would it apply if American Samoa's
relationship with the United States were to be revised and clarified? Does the requirement that
persons be of50% Samoan blood to own land violate the Equal Protection Clause of the
Fourteenth Amendment?

Useful Analogies from Other US-Affiliated Island Situations. To determine whether
the U.S. courts would uphold an arrangement that was designed to protect the lands, culture, and
traditions of the American Samoan people, it is useful to examine who courts have ruled on
similar arrangements in other contexts. The closest analogy can be found in the Commonwealth
of the Northern Mariana Islands (CNMI).
It has been established that the Commonwealth of the Northern Mariana Islands (CNMI)
can restrict land ownership to the people of the Commonwealth of Northern Marianas descent.
Section 805 of the 1975 Covenant to· Establish a Commonwealth of the Northern Mariana Islands
in Political Union with the United States of America authorizes the Government of the Northern
Mariana Islands to restrict acquisition of any lands in the Northern Mariana Islands to persons of
Northern Mariana descent, and this provision has been approved by the U.S. Court of Appeals
for the Ninth Circuit. 29 The U.S. Court of Appeals for the Ninth Circuit has recognized on
several occasions that the CNMI has a unique political status within the American political
community. 30
.Section 501 of the 1975 Covenant says that the Equal Protection Clause of the Fourteenth

27Id at 55.
28

U.S. CONSTITUTION, Article I, Section 10; see LAUGHLIN, supra note 5, at 58.

Wabol v. Villacrusis, 958 F.2d i450, 1462 (9th Cir. 1992), cert. denied, 506 U.S. 1027
(1992); see also Diamond Hotel Co., Ltd. v. Matsunaga, 99 F.3d 296 (9th Cir. 1996) (citing
Wabol for the proposition that "Article XII of the Commonwealth Constitution does not violate
the equal protection clause of the United States Constitution").
29

See, e.g., Commonwealth ofthe Northern Mariana Islands v. Atalig, 723 F.2d 682,691 n.
28 (9 Cir. 1984) {"there is merit to the argument that the NMI is different from areas previously
treated as unincorporated territories"~; Ngiraingas v. Sanchez, 858 F.2d 1368, 1371 n.1 (9 th Cir.
1988) (explaining that "Guam's relation to the United States is entirely different" from that of the
CNMI).
30

th
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Amendment applies in the CNMI. 31 But it is also clear that the Clause applies differently in the
CNMI because of language in the Cqvenant between the United States and the CNMI. This
conclusion was reached by the U.S. Court of Appeals for the Ninth Circuit in Wabol v.
Villacrusis,32 which upheld Article XII of the CNMI Constitution (which implements Section 805
of the 1975 Covenant establishing the Commonwealth). The Wabol decision concluded that the
prohibition on the alienation of permanent and long-term interests in real property to persons
other than those of Northern Mariana Islands descent was constitutional. In reaching this
decision, the court ruled that only those rights that are "fundamental in the international sense,"
i. e., rights that are "the basis of all free government,,,33 apply to the Commonwealth.
Because Congress's power to legislate for the territories stems from the Territory Clause
of the Constitution, Article IV, Section 3, the applicability of rights deemed to be "fundamental"
under the usual interpretations of the Equal Protection Clause will be different when applied to
areas outside the 50 states. In particular, the Wabol opinion explains, the application of
constitutional principles must be designed "to incorporate the shared beliefs of diverse
cultures,,,34 and must not be interpreted in such a way as "to operate as a genocide pact for
diverse native cultures... .Its bold purpose was to protect minority rights, not to enforce
homogeneity. ,,35
This approach has been reaffirmed more recently in the Rayphand/Torres case involving
apportionment of the CNMI Legislature. 36 Utilizing the same "basis of all free government" test,
the RayphandITorres case upheld the apportionment of the Commonwealth's Senate, which does
not meet the "one-personlone-vote" test because Rota, Saipan, and Tinian each have three
senators, as authorized by Section 203( c) of the Covenant, even though their populations differ
dramatically. Wabol and Rayphandl!'orres are sometimes described as unique, because they
upheld provisions of the 1975 Covenant, which established the basic relationship between the
CNMI and the United States, but they certainly indicate that decisions regarding matters in the
CNMI may not always be the same as decisions regarding the same matters in the 50 states,

31 See also Char/auros v. Board o/Elections, 249 F.3d 941, 951 (9th Cir. 2001) (''the Equal
Protection Clause also prevents violations of rights guaranteed to the people by state
governments - including the government of CNMI").
32 958 F.2d 1450 (9th Cir. 1992).

33Id at 1460.
34 898 F.2d at 1390.

.35

Id at 1392.

36 Rayphandv. Sablan, 1999 WL 1327223 (D.N.M.1. 1999), aff'd sub nom. Torres v. Sablan,
120 S.Ct. 928 (2000).

8
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particularly on subjects addressed in the Covenant. A court examining a negotiated document
between American Samoa and the United States that gave unique rights to the people of
American Samoa would approach this issue similarly, and would uphold such unique rights
utilizing the reasoning of Wabol and RayphandiTorres.
Even if a governing document that gave persons of American Samoan descent
preferential rights to the lands of American Samoa and protected the American Samoan traditions
and culture were evaluated under the'more classic method of judicial review used in the 50 states
of the United States, it would, in my professional judgment, still be viewed as a constitutional.
Under the law applicable in the 50 states, this decision might be viewed as a "racial"
classification, or it might be viewed as "political" classification, but under either approach, it
would be constitutional.

If the Such a Preferential Proeram Were Viewed as a Racial Classification, It
Would Meet the Strict Scrutiny Test, Because It Is Narrowly Tailored to Serve a
Compelline Governmental Interest. Some might argue that such a preferential program creates
a "racial" classification, which, under Adarand Constructors v. Pena,37 would require the
government to demonstrate that it has a compelling reason for utilizing this classification, and
has used the least restrictive alternative to achieve its goal. This "strict scrutiny" level of judicial
review imposes a heavy burden on a government that is trying to meet it, but there are occasions
when the standard has been met. 38 In my professional judgment, a negotiated program giving

37

515 U.S. 200 (1995).

38 See, e.g., Sherbrooke Turf, Inc. v. Minnesota Dept. o/Transportation, 345 F.3d 964 (8 th Cir.
2003) (upholding the use of race in governmentally funded construction contracts because of
Congressional findings of discrimination in the construction industry); Comfort v. Lynn School
Committee, 418 F.3d 1 (pt Cir en bane 2005) (ruling that a school district could used race to
determine who could transfer out of their neighborhood schools and could deny transfers if they
would further segregate the school); t1rutter v. Bollinger, 539 U.S. 306 (2003) (upholding the
admissions policy utilized by the University of Michigan Law School which used race as a
relevant admission factor, and stressing that "context matters" even "when reviewing race-based
governmental action under the Equal Protection Clause"); Local 28, Sheet Metal Workers v.
EEOC, 478 U.S. 421 (1986) (race-conscious remedy issued after a finding of past
discrimination); Lee v. Washington, 390 U.S. 333 (1968) (allowing racial segregation of prison
inmates because of racial unrest); Regents o/the University o/California v. Bakke, 438 U.S. 265
(1978) (allowing race to be utilized as a "plus" factor in admissions to achieve the compelling
governmental interest of educational diversity, but prohibiting the use of a racial quota; Hunter v.
Regents o/the Univ. o/California, 190 F.3d 1061 (9th Cir. 1999) (ruling that the race-based
admission policy of UCLA's research elementary school served the compelling interest of
promoting research on urban educational issues and was narrowly tailored as the best alternative
to serve that interest); Williams v. Babbitt, 115 F.3d 657,665 n.8 (9 th Cir. 1997) ("We have little
doubt that the government has compelling interests when it comes to dealing with Indians. In
It

9
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preferences to persons of American Samoan ancestry would meet the strict scrutiny standard.
The starting point for this analysis must be to recognize that the American Samoan people
have traditionally and continuously owned their lands collectively. Property owners are, of
course, allowed to determine the use and outcome of their lands, and can normally exclude others
from sharing in that benefit.
Section 805 of the CNMI Covenant recognizes "the importance of the ownership of land
for the culture and traditions of the people of the Northern Mariana Islands" and refers to
Congress's goals of protecting "them against exploitation and ...promot[ing] their economic
advancement and self-sufficiency." Pursuant to these goals, the Congress explicitly authorized
the CNMI to "regulate the alienation of permanent and long-term interests in real property so as
to restrict the acquisition of such int~rests to persons of Northern Mariana Islands descent." This
language was insisted upon by the U.S. Congress as a continuation of the U.S. policy in
Micronesia which had prohibited alienation of similar long-term interests in land to nonMicronesians without the approval of the High Commissioner of the Trust Territory.39
Although the Covenant does not explicitly defme the phrase "persons of Northern
Mariana Islands descent," this term is defmed in the Article XII, Section 4 of the CNMI
Constitution as "a citizen or national of the United States and who is of at least one-quarter
Northern Marianas Chamorro or Northern Marianas Carolinian blood or a combination thereof or
an adopted child of a person of Northern Marianas descent if adopted while under the age of
eighteen years." This language was approved by the U.S. Congress pursuant to Section 202 of
the 1975 Covenant. This language and these goals have also been approved by the U.S. Court of
Appeals for the Ninth Circuit in Wabol v. Villacrusis, supra, where the court explained that "our
international obligations" required the United States to maintain indigenous control over land in
the Northern Marianas. 40

,
A program protecting the lands and traditions of the American Samoan people would be
similar to the program established by Congress, and upheld by the courts, for the persons of

fact, Mancari's lenient standard may reflect the Court's instinct that most laws favoring Indians
serve compelling interests."); Wittmer v. Peters, 87 F.3d 916, 919 (7th Cir. 1996) (holding that
effective operation of prison boot camps is a compelling governmental interest).
39 See Howard P. Willens & Deanne C. Siemer, The Constitution of the Northern Mariana
Islands: Constitutional Principles and Innovation in a Pacific Setting, 65 GEO. L. J. 1373, 1406
(1977); see also Arnold Leibowitz, The Marianas Covenant Negotiations, 4 FORDHAM INT'L LJ.
19, 70 (1981).

40

898 F.2d at 1392 ("The Bill of Rights was not intended to interfere with the performance of
our international obligations. Nor was it intended to operate as a genocide pact for diverse native
c.
cultures. ").
10
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Northern Marianas ancestry, and it would appear that such a program would meet the strict
scrutiny level of judicial review, because the government has had a "compelling" justification for
such a program, and because these limits would be viewed as the least drastic alternative to
achieve the government's goals.

Such a Preferential Pro&ram Can Be Viewed as a ProKram for the IndiKenous
People of American Samoa and Thus Would Be Scrutinized Under the Rational Basis Test,
Which It Clearly Could Meet. But the "strict scrutiny" approach does not generally apply to
programs established for native peoples which are evaluated under the more deferential "rational
basis" level of judicial scrutiny because of the unique "political" relationship that has existed
between the United States governme}lt and the native people living in the United States. At the
time the U.S. Constitution was drafted, Indian tribes were viewed as separate nations - truly
"nations within a nation" - and the relationship between the federal government and the tribes
was formal in nature. Indians were not permitted to be citizens during the early years of our
nation, even if they left their tribe or their tribal lands. The early decisions of the U.S. Supreme
Court confirmed this formal relationship, and stated that state governments could not regulate
activities on tribal lands and that state officials could not even enter such lands without
invitation. 41
More recently, the Supreme Court has ruled in Morton v. Mancari,42 and in a series of
subsequent cases state that preferences for native peoples should be viewed as "political" rather
than "racial" classifications, and are to be evaluated under a "rational-basis" rather than a
"compelling-state-interest" or "strict-scrutiny" test. The Mancari case upheld a hiring preference
for Indians in federally-recognized tribes for positions in the Bureau of Indian Affairs (BIA),
which had been legislatively mandated in 25 U.S.C. sec. 472. In an opinion written by Justice
Harry Blackmun, the Court viewed this hiring preference not as a "racial" preference but as "an
employment criterion reasonably designed to further the cause of Indian self-government and to
make the BIA more responsive to the needs of its constituent groups. It is directed to
participation by the governed in the governing agency.,,43
It

Some questions about the applicability of the Mancari "rational-basis" level of review to
programs designed for native groups that are not formally "recognized" by the U.S. Congress or
by the Bureau of Indian Affairs have been raised because of the recent case of Rice v. Cayetano,44
in which the U.S. Supreme Court struck down a provision in Hawai'i's Constitution that had

41 See, e.g., Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); Cherokee Nation v. Georgia,
30 U.S. (5 Pet.) 1 (1831); and Johnson v. M'!ntosh, 21 U.S. (8 Wheat.) 543 (1823).
42417 U.S. 535 (1974).
43

!d at 554.

44

528 U.S. 495 (2000).
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limited the right to vote in elections for the Trustees of the Office of Hawaiian Affairs to those
persons who are of Native Hawaiian"'ancestry. Relying on the Fifteenth Amendment, which
prohibits racial discrimination in voting, the Court ruled that the definition of Native Hawaiians,
which relied upon ancestry, was a proxy for race and was thus unconstitutional. But the Court
carefully avoided addressing the applicability of the Fourteenth Amendment, which requires
states to guarantee to all persons the "equal protection of the laws," did not question the
underlying trusts that had been established to assist the Native Hawaiian people, and did not cast
doubt on the continuing validity of the Mancari decision.
It is unlikely that the Rice decision would have any direct impact on a negotiated
agreement recognizing the preferential rights of the American Samoan people to their lands and
traditions, because a similar unique governance arrangement in the CNMI was upheld by the
Ninth Circuit in Wabol and Diamond Motors, supra. These cases rule that the CNMI is able to
reserve its property to its native people, and that position is consistent with Mancari, supra,
which recognized the special political status of native peoples and said that programs for their
benefit should be viewed as constitutional if they are rationally related to the self-determination
or self-sufficiency of the native group in question. Even if a program recognizing the unique
land rights of the American Samoan people were forced to meet the strict-scrutiny level of
judicial review, it would be able to do so because of the compelling interest in recognizing the
traditional system of collective property ownership utilized by the American Samoan people.

2. Citizenship. Is it possible, in your view, for U.S. Nationals (American Samoans)
to receive from Con&ress a grant of U.S. citizenship (like Guamanians) if we continue to
remain "unor&anized and unincorporated"?
The term "U.S. nationals" used to apply to a larger group of affiliated islands, including
the Philippines before it became independent, but is now used exclusively to apply to residents of
American Samoa. The residents of other U.S.-flag islands are now referred to as "U.s. citizens."
The significance of this distinction is no longer clear. Both the "nationals" of American Samoa
and the "citizens" of the other territories and commonwealths "have an unrestricted right to travel
and settle throughout the United States.,,4S American Samoans have "a right to immediate
citizenship after establishing domicile in one" of the 50 states. 46
The people of Guam were deemed "nationals" in the years after the United States
annexed the island in 1898.47 They continually sought the status of "citizenship" in the decades

4S

LAUGHLIN,

supra note 5, at 17.

46Id at 294.
47Id at 404.
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that followed, but did not achieve this status until the enactment of an organic act in 1950.48
Congress could certainly enact a statute granting citizenship to the people of American
Samoa, and they could do this in an isolated statute, as a part of a more comprehensive organic
act regulating affairs with American Samoa, or pursuant to a negotiated agreement revising and
clarifying the status of American Samoa within the u.S. political community.

3. Ancestry. Palau requires ancestry for entitlement to just about every thine. Of
course they are independent and can pass their own laws. In your view, what is the
likelihood that the federal courts would honor such a law if passed by our local Fono?
Case problem: A child is born here to a Korean couple. That child is automatically a U.S.
National. He is on equal footing with children of American Samoan "natives." Can that be
blocked?
The Republic of Palau is an independent country that is a "freely associated state" with
the United States. As an independent state, Palau can control its own immigration and can
control who becomes a citizen of Palau. Palau, and many other countries, follow the approach of
granting citizenship pursuant to "jus sanguinis," or the law of the blood. Palauan ancestry is thus
a necessary element of becoming a Palauan citizen, and Palau has no provision allowing for
naturalization by persons who are not of Palauan ancestry. The other Micronesian countries that
are freely associated with the United States - the Federated States of Micronesia and the
Republic of the Marshall Islands - a~so control their own immigration as do the countries that are
freely associated with New Zealand - the Cook Islands and Niue (Tokelau is a self-administering
territory of New Zealand).
Can American Samoa exercise similar control over immigration and "citizenship"?
American Samoa is now authorized to control the immigration into and out of their islands. 49
Residents of American Samoa are "nationals" of the United States. They can move into other
parts of the United States without restrictions, and they become "citizens" of the United States
when they are in the 50 states. They~avel on U.S. passports.
Could American Samoa negotiate an arrangement with the United States in which it
exercises even greater control over those who live in or move to the islands of American Samoa?
In particular, could this negotiated agreement establish a category of "American Samoan
citizenship," which would be restricted to persons of American Samoan ancestry? To answer
this question it is important to focus on exactly what the goal of establishing the status of
"American Samoan citizenship" would be. Several possible goals could be identified:
1l.

* Ensure that lands are retained by American Samoans?
48

Act of August 1, 1950,64 Stat. 384,48 U.S.C. sec. 1421 et seq..

49

ARNOLD H. LEmOWITZ, DEFINING STATUS 447-51 (1989).
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•

* Maintain matai voting rights for the Fono?

* Exclude others completely?
* Prevent others from obtaining any voting rights?
* Prevent others from obtaining any rights of permanent settlement?

The strategy to achieve this goal would depend on the precise goal sought to be achieved.
Some examples do exist of islands that are connected to metropolitan powers through an
arrangement closer than "free association," where the island community maintains control over
its "citizenship." These examples may provide the basis for a negotiated arrangement between
American Samoa and the United States that would give American Samoa complete control over
its "citizens."

British-Affiliated Islands - Falkland Islands. Under the British Overseas Territories
Act of 2002, "UK citizens visiting Overseas Territories are subject to local immigration controls,
and require residence or work permits.,,50 In the Falkland Islands, for instance, the Falkland
Islands Government Immigration Officer issues work permits and the Falkland Islands
Government Executive Council considers applications for permanent settlement. 51 The Falkland
Islanders refers to a person as "belonging to the Falkland Islands" or having "Falkland Islands
status" or as a "citizen" of the Falklapd Islands if the person (a) was born in the Falkland Islands,
(b) was born outside the Falklands of a mother or father (i) who had been born in the Falklands
or (ii) who had become naturalized as a citizen of the Falklands or as a British citizen while
living in the Falklands, ( c) was "naturalized or registered while resident in the Falkland Islands,"
(d) was a Commonwealth citizen who had lived in the Falklands for seven years, or (e) was the
spouse or child under 18 of any person listed in the preceding categories. 52
The Netherlands Antilles. The Netherlands Antilles, in the Caribbean, are a group of
islands that are part of the Kingdom bfthe Netherlands, but are entitled to control immigration
and apparently to regulate their own "citizenship.,,53 These islands are still undergoing a
transition, and it is expected that in 2007, Curacao and Sint Maarten will become associated
states and that Bonaire, Saba, and Sint Eustatius would become directly part of the Netherlands

50 Wikipedia, <http://en.wikipedia.org/wikiiBritish_Overseas_Territories_Act_2002>.
51 Falkland Islands, <http://www.falklandislands.com/about_us/faq .asp#q23>.
52 Falkland Islands Constitution, sec. 17, as amended by Statutory Instrument 1997 No. 864.
53 International Constitutional Law, "Netherlands - Constitution,"
<http://www.oefre.unibe.chllaw/icl/nlOOOOO .html>; telephone interview with Norberto VieraRibeiro, Royal Netherlands Embassy, Washington, D.C.
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as Kingdom Islands. 54
Aruba. The Caribbean island of Aruba is a constituent country within the Kingdom of
the Netherlands, with full control over local matters, including immigration; the Netherlands
retains control over foreign affairs and defense.
Norfolk Island. Migration to Norfolk Island, a territory of Australia, is carefully
controlled. Under Australian law, Norfolk Islanders have regulated immigration to the island
since 1922, and under the 1980 Immigration Act, a member of the Norfolk Island government
can refuse to grant entry permits, subject to the right of appeal to an Australian minister. 55
Although visits of up to 30 days are permitted, longer stays are only permitted for employment
persons, to fill positions that residents are unable to fill. Few permanent settlement permits are
issued, and a person must have lived on the Island for at least five years before becoming eligible
for residency statuS. 56 Individuals are considered to be "residents of Norfolk Island" if they were
born when one of their parents were a resident or if they have resided for five out of the seven
years prior to their application and intend to continue to reside on the Island. 57
Tokelau. Tokelau is a self-aPministering territory of New Zealand, but it strictly
regulates access to the island, and anyone who is not of Tokelauan ancestry requires a permit to
reside or work in Tokelau. 58
4. Single Document. There is an argument here (advanced by our Delegate to
Congress) that the "Government of American Samoa" lacks complete legitimacy because it
is not based on a single document, such document to show that Tutila and Manua (our two
parts) have agreed to merge into one political unit, and then making Deed (or Treaty) as
one unit. Facts: (a) Tutuila and Manua have operated as one political unit for over 100
years. (b) Tutila and Manua have joined in approving a Constitution in 1960 and again in
1967. (c) Tutuila and Manua did hold three General Assemblies between 1945 and 1948,
to plan their "step by step" approach to achieving authority to self-govern within the
framework of the U.S. states and territories. (d) Manua was ceded mostly by their king, an
institution that no longer exists. Question: In the light of all those facts, can there still be
doubt as to the legitimacy of our unit or union? Or, do we still need to document that
unity?

54

<http://en.wikipedia.orglwikilNetherlands_Antilles>.

55

SOUTH PACIFIC ISLANDS LEGAL SYSTEMS 184 (Michael A. Ntumy ed. 1993).

56

PACIFIC ISLANDS YEARBOOK 388 (16 th ed., Norman & Ngaire Douglas eds. 1989).

57

SOUTH PACIFIC ISLANDS LEGAL SYSTEMS, supra note 55, at 184.

58Id at 300.
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It cannot be doubted that the documents governing the relationship between American
Samoa and the United States are sufficient to establish the legitimacy of American Samoa as a
unified political entity. In its enactment of 1929 accepting the two Deeds of Cession, Congress
treated the two sets of islands as a unified whole, and these two sets of islands have had a single
government since U.S. sovereignty was first established. The two sets of islands have acted
together to write a Constitution, and the U.S. Congress gave its blessing to this Constitution in its
1983 enactment, which provided that the American Samoan Constitution cannot be altered
without Congress's consent. 59 The American Samoan Constitution has thus developed a status
somewhat like that of an organic act. 60
Nonetheless, it still might be advantageous to negotiate a new agreement between
American Samoa and the United States in order to revise and clarify the relationship between the
two. Ambiguities could be cleared up, the separate regime governing the lands and culture of the
American Samoan people could be clarified, the citizenship of the American Samoan people
could be established, and the long-term relationship could be confirmed. Such a document
would put the relationship on a firmer footing and would be advantageous to avoid
misunderstandings in the future.

5. Treaty. There is an ar&ument that we should rene&otiate with the U.S. - and get
a Treaty. Why? Proponents of the view ar&ue that - (a) A treaty is more permanent and
powerful. A Deed, as we now have, is subject to Acts ofCon&ress. (b) We can obtain more
financial aid from the U.S. if we ne&otiated a Treaty. a do not subscribe to that view. The
fact is: our federal financial support - in all ways - in 15 years will far exceed that of the
Trust Territories.)
It is definitely true that a document negotiated between American Samoa and the United
States pursuant to the rights of the American Samoan people to self-determination and selfgovernance would be advantageous and solidifying the rights of the American Samoan people
and clarifying the relationship between the two. This document could be characterized as a
"treaty" or a "covenant" or a "compact." The legal relationship would be basically the same,
-.
without regard to the specific terminology utilized. As explained above,61 U.S. courts have
viewed the compact between the United States and the Commonwealth of Puerto Rico and the
covenant between the United States and the Commonwealth of the Northern Mariana Islands as
governing documents that limit the types of legislation that Congress can impose upon the people
of the Northern Marianas and Puerto Rico. In particular, these documents protect the internal

59 Act of Dec. 8, 1983, P.L. 98-21'3, Sec. 12, 97 Stat. 1462 (1983), 48 U.S.C. sec. 1662a
(1993).

60 LAUGHLIN, supra note 5, at 88.
61

See supra text at notes 20-23.
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self-governance of the island communities and, in the case of the Northern Marianas, explicitly
protect the land rights of the people of the Northern Marianas and their right to control
immigration. A new negotiated document between American Samoa and the United States could
similarly protect the land rights, the cultural heritage, and the specific role played by matai in
American Samoa.

6. Economics. Your comments on what you feel mieht be the impact of American
Samoa's political status on its economic development in the future.
Economic issues are not directly tied to the formal political relationship between the
United States and its affiliated islands. The United States continues to provide substantial
economic aid to the Federated States of Micronesia, the Republic of the Marshall Islands, and the
Republic of Palau through their compacts of free association. These are renegotiated regularly
and the amounts are linked to a series of factors, including national security priorities as well as
economic needs. The United States has varying and unique economic relationships with each of
its five affiliated flag island communities. As explained earlier, American Samoa, Guam, the
CNMI, and the U.S. Virgin Islands are outside the U.S. customs union, but Puerto Rico is within
it. The Jones Act and other shipping laws apply to Guam and Puerto Rico, but not to American
Samoa, the CNMI, and the U.S. Virgin Islands. American Samoa, Guam, and the CNMI are
exempt from the Nicholson Act prohibiting the landing offish in U.S. ports by foreign vessels.
The U.S. minimum wage laws are mandatory in Guam, Puerto Rico, and the U.S. Virgin Islands,
but not in American Samoa and the CNMI. As this patchwork demonstrates, the specific legal
relationship between the United States and the islands do not determine the economic
relationships, and each economic relationship seems to be worked out on an ad hoc basis.
Nonetheless, it is logical to conclude that a more formal political relationship between the
United States and American Samoa would lead to increasingly closer economic ties. A
reaffirmation of the ties between the two communities, and a clarification of the legal
relationships, would likely produce greater willingness to enact laws to promote investments and
economic development. A formal legal relationship might also lead to a greater willingness on
the part of Congress to enact waivers and exceptions to laws that recognize the unique needs of
American Samoa. It seems logical, therefore, to predict that the development of a negotiated
agreement of self-determination clarifying the self-governing rights of American Samoa and
protecting the lands and culture of the American Samoan people would, in time, lead to a closer
economic relationship between the United States and American Samoa and increased appropriate
economic development of American Samoa's islands.

Conclusion.
American Samoa has an unfulfilled right to self-determination and self-governance. This
right can be vindicated through an evolution that would lead either to independence, free
association, or integration with the United States. Integration can take a number of forms, and it
would be logical to spell out with some clarity the nature of the relationship, focusing in
17
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particular on the importance of protecting the unique land rights and cultural heritage of the
people of American Samoa. The 1975 Covenant between the United States and the
Commonwealth of the Northern Mariana Islands provides some guidance regarding how such a
document might look and the topics that could be covered. The courts have upheld the key
provisions of this Covenant, including the unique land rights of the Northern Marianas. It can be
expected, therefore, that U.S. courts would also uphold a negotiated agreement between
American Samoa and the United States that clarified the relationship between the two and
protected the land rights and cultural heritage of the people of American Samoa.
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