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Preface

This book is a long-overdue sequel to Regulating Paradise, published in
1984, which is both out of print and out of date. It reflects more of an
emphasis on land use and development law at the expense of environ-
mental law for two reasons. First, there has been a great deal of activity,
both legislatively (statutes and ordinances) and judicially (Hawai‘i state
and relevant federal cases), particularly in the areas of land develop-
ment conditions, creation of state agencies with land management or
development functions (OHA, ATDC, for example), coastal zone man-
agement, and environmental impact assessment. Second, I no longer
teach, research, or write in environmental law, and my colleague, Denise
Antolini, who does, is writing her own book on Hawai‘i environmental
law. Therefore, while there is some overlap (we both give coastal zone
management full chapter treatment, and I have a catch-all environmen-
tal law chapter as it specifically affects land use), in-depth treatment of
such subjects as clean air, clean water, endangered species, and environ-
mental impact assessment I gladly leave to Professor Antolini.

This book could not possibly have been written without the gener-
ous support of several groups and the dedicated research and drafting
provided by a cadre of patient research assistants over the past three
years. In the first category, my thanks to the Pacific Legal Foundation for
its annual support for several years and additional contributions from
Title Guaranty Escrow Services, the McNaughton Group, the Maryl
Group, Castle & Cooke Hawai‘i, Hawai‘i Leeward Planning Conference,
Outrigger Enterprises, the Lyle Anderson Group, and the Bill Mills
Development Company, all through the Hawai‘i Property Law Project.
In the second category, my thanks for the splendid research contribu-
tions not only in the tedious tasks of checking sources and notes, but also
in providing research memoranda and draft chapter additions: to my

ix
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present research assistants Stephen Fischer, Mark Kaetsu, Kekoa Keiley,
and Emily Klatt; and for past research contributions, Adrienne Saurez,
Christopher Goodin, Jennifer Benck, Tina Wakayama, Glenn Sonoda,
Marissa Lum, Rafael Renteria, Joe Dane, Madeline Reed, Sara String-
fellow, and Anna Fernandez. Also, my thanks to Princess Soares, my
faculty-support staff specialist for her consistent help and unfailing
good humor as we moved the book from draft (eight, at last count) to
completion over the past eighteen months, and to my past staff specialist,
Josephine Ah Ching. For reviewing early drafts of chapters, my thanks to
Professors Denise Antolini and Kem Lowry; and for reviewing the entire
manuscript on behalf of the University of Hawai‘i Press, Dan Davidson
and Professor Dan Tarlock. Drafts of many chapters were sent to and
for the most part reviewed by the relevant government agencies, many
of which made detailed and helpful suggestions. However, since many
of the individual government reviewers asked to remain anonymous, all
references to present and past public sector reviewers are omitted here,
except where referenced in footnotes. My thanks to Lorenzo Trinidad
for the Corky Trinidad editorial cartoons from the Honolulu Star-Bulletin
that appear in this book. I've also been blessed again with superb edito-
rial support from Ann Ludeman, managing editor at the University of
Hawai‘i Press, and the careful editing and suggestions of copy editor
Lee S. Motteler. Finally, my eternal thanks for the years of support and
encouragement of William H. Hamilton, director of the University of
Hawai‘i Press. I couldn’t have done it without you, Bill.



Note on Style

In the text, diacritical marks in Hawaiian words and names follow mod-
ern usage (e.g., ‘@aina, Hawai‘i, Lana‘i, etc.). However, note that in state
and county government agencies and offices, use of the marks is often
considered optional. Also, to facilitate searching, the marks are omit-
ted in court cases and Web site URLs throughout this volume. Titles of
publications (articles, books, Web pages, etc.), where possible, follow
the original.

xi






Introduction

A “Baker’s Dozen” Land Policy Agenda
for the Fiftieth State

Ua mau ke ea o ka ‘aina i ka pono—The life of the land is
perpetuated in righteousness.

—Hawai‘i state motto

Land use in Hawai‘i continues to be the most regulated of all the fifty
states. According to many sources, going from raw land to the comple-
tion of a project may well average ten years, given that such raw land is
almost certainly classified by the State Land Use Commission initially as
either Conservation or Agriculture (still, between them, comprising 95
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2 Regulating Paradise

percent of the land area of the state). The costs associated with holding
and developing land for so long are considerable, and this drives up the
price of virtually anything connected with land development. It is no
wonder that our housing prices, for example, are among the highest
in the United States. Couple this regulatory scheme with increasingly
large numbers of so-called public interest groups that lay claim both
to stakeholder status in the land use process and a veto power over the
ultimate decision, and we have an unhealthy brew that threatens the
economic future of the Fiftieth State. Commenced in order to bring
order and sense to the use and development of that most precious of
Island commodities—land—the regulation of land use has become an
enormously complex process, often equally frustrating to the public
and private sectors alike.

Context: The Evolution of Land Use Controls in Hawai‘i

The preoccupation with land management in Hawai‘i goes well back in
history, arguably dating from the semifeudal relationship of certain of
Hawai‘i’s monarchs with their chief nobles (ali%) to whom they parceled
out land in ahupua‘a, which usually extended from the uplands to the
sea.! Thus, the roots of the statewide regulatory system are historical,
which does much to explain the relatively easy acceptance of a strong
regulatory regime without significant legal challenge: Management
and disposal policies existed before a modern system of public land
policy evolved. Indeed, this public land policy began to emerge shortly
after what has been described as the chaotic conditions following the
virtual destruction of ancient Hawaiian social and economic patterns
in the middle of the nineteenth century.? This culminated—officially at
least—in the division (mahele) of 1848, also known as the Great Mahele
(or simply Mahele). Between 240 and 250 owners (konohiki) met with
King Kamehameha to divide their lands formally into two groups: those
belonging to the king and those belonging to the chiefs. The division
was recorded in a Mahele Book between January 27 and March 7,
1848. By this process, the king obtained rights to about half the land
in Hawai‘i, which he immediately separated further into crown lands
(his own)?® and land for the government (the chiefs and the people) to
be controlled by the legislature. The chiefs obtained title to land that
the Mahele set aside for them by filing an appropriate claim with a land
commission. Therefore, at the conclusion of the Mahele, land in Hawai‘i
was assigned to—but not necessarily owned by—three groups: the royal
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family (crown lands), the government, and the chiefs. In theory, each
group’s land was divided subject to the rights of those common people
who were tenants thereon. However, unfamiliarity with European con-
cepts of landownership, lack of concern and lack of understanding
resulted in the loss of many of these rights in just a few years.*

In order to establish a more equitable pattern of landholding,
there were several attempts to encourage “homesteading” acts both
before and after Hawai‘i became a territory of the United States in 1898.
Although a few hundred people did acquire family farm-sized tracts,
the increasingly entrenched position of the large landholders remained
largely unchanged, thereby perpetuating the centralized character of
land management but with different “managers.” In sum, the fact that
land management (though not necessarily ownership) had passed to
a “foreign” oligarchy from a native one in the space of a few decades
may be significant, but it is not when viewed from the perspective of a
land use management framework.® The centralizing influence remains,
reinforced by the fact that government has also been highly centralized
throughout much of Hawai‘i’s history.”

In theory, it was possible for this pattern to have been broken
by federal land policies once Hawai‘i became a territory, if the early
attempts at “homesteading” had been continued by the federal govern-
ment. They were not. Nearly 2 million acres, Hawai‘i’s public lands,
were ceded to the U.S. government, some of it quickly set aside for mili-
tary purposes.® This simply increased the tendency toward centraliza-
tion of land management, despite sporadic attempts by both the federal
government and a succession of governors in the first quarter of the
twentieth century to resuscitate homesteading.’ The result was a climate
that heavily favored centralized land use management and control at
the public sector level, which is just what occurred in the middle decade
of the twentieth century.

In the years preceding 1961, when the State of Hawai‘i passed its
Land Use Law, the interests of the private landholding oligarchy and
the centralized state government converged out of concern for the
threat to agricultural land, the mainstay of the major private inter-
ests and the single most important factor in the Hawaiian economy.'’
Hawai‘i’s economic boom was beginning, along with land speculation
and development. Presumably the state’s four counties were unequal to
the task of dealing with the problems generated by this rapid economic
growth, having comparatively little planning expertise and few land use
controls." The stage was thus set for the passage of Hawai‘i’s landmark
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land use law, which resulted in the zoning of Hawai‘i by a state agency
in order to contain sprawl and preserve agricultural land. It is this law
and its progeny upon which most commentators have chosen to dwell.
This is but the tip of the iceberg, however. Hawai‘i now labors under a
plethora of local as well as additional state regulations that affect the
use of land, public and private. Both traditional and unique zoning and
subdivision schemes with multiple permits and conditions, all tied to
tiers of local plans, vie for prominence with a host of regulations and
standards issued pursuant to federal statutes that, directly or indirectly,
further restrict the use of land.

Not nearly so widely publicized are the steadily increasing power
and authority of Hawai‘i’s counties—in particular Honolulu and spe-
cialized state development corporations—over land use planning and
control. The result is a comprehensive and detailed set of land use
controls. Indeed, as the counties and their planning and zoning depart-
ments have grown in experience, skill, and size and as their plans and
ordinances have become more sophisticated, the role of the state in
land use decision making not clearly involving a statewide interest is
steadily diminishing. Land use decisions are thus beginning to more
nearly resemble the regional regulatory patterns of developed states
on the mainland. The Islandwide jurisdiction of each of Hawai‘i’s four
counties, together with the absence of any smaller units of local gov-
ernment, effectively prevents local decision making from becoming too
parochial.

Nevertheless, Hawai‘i’s statewide land use law and the state plans
that guide its implementation set the basic land use patterns for both
private and public land in Hawai‘i. They also provide the context for
county land use regulation, since only in one of the state’s four land
use classifications may the counties exercise traditional local zoning
and subdivision powers. All four counties have local land use powers
and vigorously exercise them, not only through traditional zoning dis-
tricts but also through a host of special and mixed uses and districts,
some of which “overlay” traditional districts for historic, conservation,
or aesthetic purposes. How these affect traditional private develop-
ment “rights” is an increasingly important issue. So is the relation-
ship of proliferating county plans to traditional local land control
ordinances.

As the problems of land management in a developing state grow in
complexity, so does the relationship of traditional land use controls with
other related or special-purpose laws. Hawai‘i has its share of specific



Introduction 5

state and local laws to protect historic sites and the natural environ-
ment. In addition to local responses to federal programs with the same
goals, Hawai‘i has its own set of historic preservation and environmental
impact assessment laws directed at the review—but not always preser-
vation—of historic and natural areas threatened with development.
Special laws and state development corporations are also directed at
special issues such as elimination of blight, redevelopment of commer-
cial areas, and provision of reasonably priced housing.

The effect of land use laws on environmental laws is evident from
the many land use implications of Hawai‘i’s response to the environmen-
tally sensitive federal programs of the 1960s, 1970s, and 1980s. Of major
importance to an island state are the federal coastal zone and flood
hazard protection programs and the way they have been integrated into
state and local land use controls. Following closely in importance are
the plans and regulations required by federal endangered species habi-
tat protection, clean air, and clean water laws and their effects on the
siting of commercial, industrial, and large residential developments.

Finally, in states such as Hawai‘i, both the state and the federal gov-
ernments make their presence felt through land use and disposal poli-
cies. The unique historic posture of Hawai‘i’s “ceded lands” continues
to affect how, when, and to whom the federal government “disposes”
of certain of its holdings. Ceded lands and other sizable tracts also are
largely exempt from local and state land use regulation unless there are
significant spillover consequences on adjacent land.

A partial listing of major permits required for residential and resort
development alone contains literally hundreds of entries. Government
applies these regulations at both the county and state level, often with
substantial federal encouragement. They apply to every aspect of the
land use and development process, on virtually every square foot of
beach, mountain, plateau, and valley, whether public or private, whether
resort or residential, agricultural or urban. Thirteen particular issues—a
baker’s dozen—confront our island state, fifty years since Hawai‘i voted
overwhelmingly to join the Federal Union.

Land Development Conditions and the Use
of Development Agreements

Coupled with the land development permit process as it presently
exists, government imposes onerous conditions—often illegally—at the
land reclassification stage that lack either nexus or proportionality to a
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particular development. It is fair to require the land development com-
munity to bear a proportionate share of the costs of public facilities
such as public schools and parks and infrastructure such as streets and
water and sewer systems generated by a new development. It is, however,
neither fair nor legal to foist “catch-up” infrastructure or social costs
upon a particular project that has virtually no effect upon such costs. A
prime example is the current litigation in Maui County over a 50 per-
cent workforce/affordable housing set-aside, imposed at the land clas-
sification stage on every form of development, including single-family
detached. There is neither nexus nor proportionality. Every court that
has rendered an opinion on such housing requirements has required
such a connection, particularly and (for Hawai‘i) most relevantly, the
State of California and the Ninth Circuit Court of Appeals.'

However, by negotiating a development agreement between land-
owner and local government, as provided for by statute in Hawai‘i (and
California, among twelve other states that provide for such agreements),
Hawai‘i’s counties could dispense with the twin requirements of nexus
and proportionality, bargaining for substantial infrastructure and afford-
able/workforce housing from a developing landowner in exchange for
“freezing” existing land development regulations and plans for a fixed
period of years. Hundreds of such agreements have been negotiated in
California under a similar statutory scheme and upheld by California
courts on a regular basis. Indeed, such an agreement was the basis for a
$50 million bypass highway and a 180-acre shoreline park, provided by
a developer of resortresidential projects under a development agree-
ment negotiated with the County of Hawai‘i, in exchange for county
guarantees that the landowner could take up to twenty years to com-
plete the project as originally approved.

This is the second substantial advantage to the use of such agree-
ments: the vesting of rights in the land developer to proceed with a proj-
ect for whatever period of time he or she may negotiate in exchange
for providing such “extra” public infrastructure/facilities. Multiphase
developments in particular are at risk in the event of a change in county
administration from an approving to a disapproving county council.
The common law of vested rights (including estoppel for the most
part) in Hawai‘i requires that a developer acquire a “last discretionary
permit” and then spend substantial sums of money or otherwise dem-
onstrate good faith reliance on that permit before acquiring a right to
continue with the development in the face of a law, plan, or policy that
renders it illegal. Negotiating a development agreement freezes—but
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does not change in any way—existing plans, regulations, ordinances, or
policies that permit such a development and renders laws to the con-
trary “void.”

Affordable Housing: Barriers, Workforce Housing,
and Inclusionary Zoning

The resolution of Hawai‘i’s affordable housing crisis is a critical issue for
statewide concern. Mandatory set-asides of so-called workforce housing
units—even if constitutional, which they probably are not (see preced-
ing section on land development conditions)—cannot realistically pro-
vide so much as a partial solution, dependent as they are on a robust
development economy: no development, no set-asides. Moreover, except
when levied at an almost certainly unconstitutionally high level, such set-
asides provide very little housing. Thus, for example, a recent study of
low-income housing production in Massachusetts finds that of fourteen
thousand such units provided over a decade, less than 10 percent—a
mere fourteen hundred—came from set-asides. A far more productive
solution is a combination of government subsidy—either construction of
such houses or providing fully infrastructured land to the private sector
for such construction—coupled with the lowering of regulatory barriers
(both administrative and substantive) to such housing, as advocated by
the U.S. Department of Housing and Urban Development and our State
Task Force on Regulating Barriers to Affordable Housing. Among the
solutions proposed decades ago in states such as New Jersey are using
expedited permits and the increased use of manufactured housing
(including so-called mobile homes), much of which is virtually indistin-
guishable today from traditionally constructed housing on-site.

Right to Exclude

There is a growing—and deeply flawed—sense of entitlement to cross
private land to reach beaches, trailheads, and other public resources
that is shared by many members of the public and various levels of gov-
ernment. Let’s be clear: With few exceptions, this is common-law tres-
passing. The right to exclude others from one’s land is a fundamental
attribute of the fee simple ownership of land, and it has three times in
the past twenty-five years been held by the U.S. Supreme Court to be a
fundamental U.S. Constitutional right. It is on this ground that own-
ers of land fronting undeniably public beaches have every right to gate
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private access ways to the beach and private residential communities
have every right to gate the entrance to their private streets. Nor may
government require such an access as a condition of land development,
as at least three state supreme courts have clearly held. There are only
two exceptions: (1) those who have successfully trespassed for enough
years that they have acquired what the law calls an easement by prescrip-
tion, and (2) Native Hawaiians who can demonstrate that such access is
a traditional and customary right.

If that access is so important to the public at large, then govern-
ment can easily and relatively inexpensively condemn an easement
for the public across any land it chooses. As the iconic justice Oliver
Wendell Holmes Jr. of the U.S. Supreme Court wrote in a landmark
opinion nearly a century ago, “We are in danger of forgetting that a
strong public desire to improve the public condition is not enough to
warrant achieving the desire by a shorter cut than the constitutional way
of paying for the change.”"?

Eminent Domain after Kelo v. New London

Following Hawai‘i’s famous Hawait Housing Authority v. Midkiff decision
rendered by the U.S. Supreme Court in 1984," there is virtually nothing
left of the Fifth Amendment requirement that government condemn
land only for a public use. So long as the announced public purpose
(no longer only use by the public) was conceivable and possible, even if
it never came to pass, a unanimous Court agreed it was constitutional.
Thus it came as no surprise that, based largely on that decision, the U.S.
Supreme Court upheld the condemnation of two private houses by a
city redevelopment agency in order to make way for “economic revital-
ization” in a depressed city on the Atlantic coast."” While the Court left
it open to the states to tighten public use standards and raise the bar for
public use determinations (and dozens did so, either by constitutional
or statutory amendment following the Kelo decision),'® Hawai‘i is so far
not among them.

Thus, it is worth loudly applauding the increasing use of pub-
lic purchase—either through bargain and sale or through eminent
domain (compulsory purchase)—of private lands deemed important to
preserve for public benefit and use. Prime examples are the community
coalitions brought together to purchase large tracts of land in Pupukea
and Waimea Falls Park and the use of the state’s Legacy Lands funds
to contribute a public portion of the purchase price. Also potentially
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important—with reservations—is the increased activity of the Office of
Hawaiian Affairs (OHA) in the acquisition of large acreages ostensibly
to preserve the Hawaiian values for which OHA was created.

The U.S. Supreme Court did, however, leave one small sliver of a
remedy for private landowners who can successfully show that the use
of eminent domain by government is actually to benefit another private
party and that the stated public purpose is a sham: pretextuality. If, for
example, government were to condemn one discount store in a shop-
ping center at the request of another discount store for the purpose of
eliminating competition, a claim of future blight elimination would not
meet the public use/public purpose test. The Hawai‘i Supreme Court
decided that county condemnation of land for a public bypass road that
a developer agreed to construct in order to relieve congestion on an
existing public highway could be characterized as pretextual and sent
the case back to the trial court to hear more evidence.'” While one may
applaud the concept, its execution in the context of these facts has been
mystifying condemnation attorneys all over the country.

Open Space: Use of Rural and Agricultural Lands
and Definition of Farm Dwellings

Our famous Land Use Law provides little concrete guidance about what
constitutes sufficient agricultural use and farm dwellings to qualify as
permitted uses in the State Agricultural Classification. Moreover, all
four of Hawai‘i’s counties have for two decades permitted so-called
fake farms—Iarge-lot residential developments with some associated
agricultural uses either on or off such large lots—and they have done
so with no significant objection either from the Land Use Commission
or the State Legislature. It should therefore have surprised no one that
the much maligned Hokuli‘a resort residential development on the Big
Island sought and successfully obtained county permits to commence
such development on state agriculturally classified land. Nor did the
settlement of the ensuing litigation before the State Supreme Court
could render a decision contribute to any certainty. The Hokuli‘a devel-
oper simply followed the practice in the industry as the Court has previ-
ously held it was entitled to do, all in accordance with a well-drafted and
executed development agreement. The attempt to change the rules in
the middle of the game (as was duly noted and reported in the Wall
Street Journal) sent a most unfortunate message to developers both in
and out of the state about the security of land entitlements in Hawai‘i.
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In addition, there is the matter of open space preservation. The
current Important Agricultural Lands statute has the capacity to do
much to ease the necessary conversion of poor agricultural land (recall
that our State Land Use Law specifically permits so classifying land even
if it is lava covered or so thinly soiled that it is demonstrably useless for
agricultural purposes) to some kind of economically beneficial use (as
required by the Fifth Amendment to the U.S. Constitution as interpreted
by the U.S. Supreme Court in Lucas v. South Carolina Coastal Council) in
exchange for virtual permanent classification of important—translate
“useable for agricultural purposes”—agricultural land in agricultural
districts. However, the notion persists that agricultural land can con-
tinue to be regulated for open space preservation under the guise of
protecting conservation and agricultural values even when neither is
transparently possible.

So it is also with the state’s conservation zone. An example stems
from the application of the U.S. Endangered Species Act to that zone.
The act is designed to protect plant and animal species listed by the U.S.
Fish and Wildlife Service as endangered. Despite propaganda by various
environmental activist groups, the listing goes well beyond cute-looking
wolf or fox cubs, lovely wildflowers, or stands of stately redwoods. The list
in Hawai‘i also includes tiny blind cave spiders and cephalopods. It is to
protect the latter that nearly one-quarter of the island of Kaua‘i was origi-
nally designated as “critical habitat” by the Fish and Wildlife Service in the
1990s. While the federal statute by its terms prohibits only certain federal
activity in such designated habitat, our State Land Use Law requires the
State Land Use Commission to designate land in the restrictive Conserva-
tion District for the protection of endangered species and then requires
the State Department of Land and Natural Resources, through its gov-
erning Land Board, to place such land in the most restrictive of its four
subdistricts. The result is almost certainly to prevent all economically
beneficial use of such land. This is not only just plain wrong, but it is also
almost certainly unconstitutional as a regulatory taking of private land
without compensation, as more fully described below.

Regulatory Takings after Lingle v. Chevron

While the 2005 Lingle v. Chevron case was about gas stations and gas
prices, a unanimous U.S. Supreme Court took the occasion to deliver
a tutorial on takings jurisprudence, both regulatory and physical. In
particular, the Court reiterated two key standards applicable to land



Introduction 11

development regulations, whether at the state or county level, based on
previous holdings:

(1) If a regulation deprives a landowner of “all economically
beneficial use,” then the Court will treat it as if government
condemned the property. There is no defense of necessity or
harm prevention available. Only if government is codifying
common law nuisance or basing its law on some “background
principle of a state’s law of property” such as custom or public
trust can government escape the requirement to pay the
landowner for that deprivation.'

(2) If a regulation only partially deprives a landowner of
economically beneficial use, then the court must examine the
character of the governmental regulation and its economic
effect on the landowner, and in particular whether the law
frustrates the distinct or reasonable investment-backed expecta-
tions of the regulated landowner."

An example under Honolulu’s Land Use Ordinance occurs with respect
to development in that ordinance’s Preservation 2 (P-2) zoning cate-
gory. As noted above, it is not constitutional for a regulation to deprive
a landowner of all economically beneficial use of his or her land. How-
ever, the only permitted uses in this P-2 zone are vacation cabins and
golf courses. But a small tract of P-2 cannot support the latter, and the
former are permitted only as accessory uses to outdoor recreational
principle uses. Indeed, the use of a ridge parcel so classified for vacation
cottages has been denied by the director of the Department of Permit-
ting and Planning on just such grounds: They appear to be a principal
use rather than an accessory use, and the parcel is too small to support
a golf course. The situation raises total regulatory takings problems,
as a matter of constitutional law. The same is almost certainly true for
the state conservation zone (over 40 percent of the state land area), in
which virtually no economically beneficial uses are permitted.

The Nature and Practice of Redevelopment at
HCDA, ATDC, HFDC, and HHL

While Hawai‘i has no local governments or special municipal districts
besides our four counties, the state does have several special-purpose
redevelopment agencies provided for by state statute. Each has a partic-
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ular purpose as defined in the statute creating it. Each has considerable
freedom from county—and in some instances state—land use controls.
Each is charged with developing land. None has fully realized its goals.
Hawaiian Home Lands (HHL) is perhaps the oldest of the four. Its pur-
pose is to redevelop and develop land for the housing of Native Hawai-
ians. Until recently, there was very little substantive progress partly due
to lack of infrastructure on its assigned land. HHL now appears to be
moving briskly—for Hawai‘i—toward producing housing. However, a
major issue is the extent to which it may ignore state and local land use
controls. A recent State Supreme Court case found that an environ-
mental impact statement review is applicable to HHL projects because
it does not significantly affect the land. Apparently, police power regula-
tions apply to HHL only if they do not significantly affect the land. Pre-
sumably, therefore, State Land Use Commission, Department of Land
and Natural Resources, and county zoning regulations are inapplicable,
rendering HHL free to develop land any way it chooses.

Perhaps the state development corporation with the greatest
promise and effect is the Hawai‘i Community Development Authority
(HCDA). Its statutory purpose is not solely to develop land, such as the
Kaka‘ako waterfront, but also to provide for affordable housing. Also
statutorily free of county land use controls, HCDA is required to regu-
late the use of land within its jurisdiction by means of detailed devel-
opment plans and regulations conforming to such plans. After nearly
thirty years, much of Kaka‘ako remains underdeveloped and precious
little affordable housing has been created, perhaps not surprising given
the prime nature of the real estate in that area. Interference by the State
Legislature has not helped. Thus, a carefully planned and fully com-
plying mixed-use project with significant environmental cleanup and
Native Hawaiian performing arts facilities was pulled from HCDA and
canceled by the State Legislature after years of hearings, planning, and
effort largely due to the efforts of a small but focused band of surfers,
environmentalists, and residents. The development community, both
locally and out of state, thereby learned (or relearned) once again two
lessons about development or redevelopment in Hawai‘i: (1) Entitle-
ments are worth very little in the face of minority opposition, even after
full compliance with our myriad land plans and laws, and (2) Hawai‘i
has so many “stakeholders” wielding a veto over development that the
process takes years, with no certainty about outcomes.

The Aloha Tower Development Corporation (ATDC), on the other
hand, has only one legislative purpose in life: to redevelop unused and
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derelict piers on either side of the Aloha Tower Marketplace. In this it
has been an abysmal failure. The sole response to its request for propos-
als to develop about a third of the piers and land under its jurisdiction
came to naught when ATDC radically changed the rules in the middle
of preconstruction implementation, effectively terminating its best
opportunity for such redevelopment since the marginally successful
Aloha Tower Marketplace. An arbitrator awarded the developer nearly
$2 million in damages, finding that ATDC bargained in bad faith. So far,
the state has simply refused to pay the award.
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Cultural Sensitivity, Burials, and Land Development

There is a sense among certain participants in the Hawaiian Renaissance
that, like many groups in the environmental community with whom they
are often allied, stakeholding is a given, and it means the power to veto.
Contrast the long delay in the Honolulu complex that was to house the
“first” Whole Foods Market in Hawai‘i with the “backup” smaller store,
commenced about a year later, now thriving in Kahala Mall, resulting
from the discovery of human—and likely Native Hawaiian—remains.
Note also the difficulties a well-off landowner presently faces in build-
ing a single-family home on a single lot on Kaua‘i. No one suggests
that human remains, regardless of ancestry, be treated in the cavalier
fashion allegedly displayed by some contractors for the Hokuli‘a proj-
ect on the Big Island following the discovery of bones in broken lava
tubes (and for which Hokuli‘a has paid dearly, even after putting a kiawe
wood gated perimeter around each such “find” at considerable cost,
both in terms of land and construction costs, in addition to providing
access, the necessity for which the formerly hidden nature of the buri-
als belies). However, one suspects the perversion of the flawed process
for dealing with burials under applicable statutes—which were rushed
onto the books with little critical examination—for other motives and
on other bases, such as in order simply to delay or stop the process of
land development.

Further, there is the brouhaha over telescopes and other such uses
largely under the auspices of the University of Hawai‘i atop Mauna Kea.
One of the two or three best sites in the world for astronomical obser-
vations (witness the tens of millions of dollars foreigners are not only
willing to invest in equipment, but also the millions to share a few pre-
cious nights of already-leased “viewing time” with existing lessees), it is
in danger of losing its status as some Native Hawaiian groups insist the
site be treated as “sacred.”®

What Triggers an Environmental Assessment under HEIS

In common with many states, Hawai‘i has an environmental assessment
statute requiring an initial evaluation of the environmental impacts of
certain proposed developments, leading to a formal environmental
impact statement if the assessment demonstrates such a need. The
requirements are procedural: Regardless of the results of such an envi-
ronmental review, the applicable statute does not prohibit the project’s



Introduction 15

going forward. To paraphrase a federal court describing the result
under the federal environmental policy act upon which our state statute
is based, the law does not prohibit an environmental blunder; it simply
renders that blunder knowledgeable.

It is thus little short of amazing that our State Supreme Court has
applied this lengthy, expensive, and time-consuming requirement to
sweep within its terms entire projects on hundreds of acres when the
sole “trigger”—use or sale of state land—amounts to a culvert under a
state highway. The court seems unable either to reasonably apply a de
minimis standard or to refrain from legislating from the bench. There is
nothing in either the Hawai‘i Environmental Impact Statement (HEIS)
law or its legislative history to demonstrate any legislative intent to sweep
with such a large broom. The HEIS law desperately needs amending by
the Legislature.

The “Third Rail”: OHA, Ceded Lands, Crown Lands,
and T&C Rights

Claims of Native Hawaiians to certain lands ceded by the government
that succeeded Queen Lili‘uokalani to the United States upon annexa-
tion of Hawai‘i as a territory of the United States at the end of the nine-
teenth century have roiled the state for at least the past two decades.
The nub of the issue is whether the United States had sufficient title to
such lands to return them legally to the State of Hawai‘i shortly after
statehood, and if so, whether the state was the proper returnee. Many
Native Hawaiians maintain that the queen’s government was illegally
overthrown, the transfer of ceded lands to the United States was also
illegal, and therefore the transfer back to the state is legally ineffective
as well. The State of Hawai‘i takes issue with at least the last two asser-
tions and maintains that in any event the vote for statehood cured past
legal problems, if any. The state has been negotiating, largely with a
state entity, the Office of Hawaiian Affairs (OHA), on the matter of title
to and income from ceded lands for the past ten years. OHA rejected
most settlement offers and appeared determined to maintain an all-or-
nothing position. The matter came to something of a head following
a decision by the State Supreme Court, largely if not exclusively based
upon the Apology Resolution passed by Congress during the Clinton
administration, forbidding the state to deal in ceded lands until Native
Hawaiian claims are resolved, which could be years or decades. Given
that the Apology Resolution is supposed by many to have no legal effect—
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indeed, at least one member of our senatorial delegation so stated on
the floor of the Senate—and the resolution also so states, it is hardly
surprising that the state and many of its citizens strongly disagreed with
both the decision and its basis, resulting in a successful petition for a
hearing before the U.S. Supreme Court. Early in 2009 the Court ruled,
in a relatively brief but surprisingly unanimous opinion, that the Apol-
ogy Resolution is just that: an apology, without so much as a scintilla of
legal effect on the rights of Native Hawaiians. Acknowledging that there
may well be moral obligations resulting from the manner in which the
territorial government was established following the precipitous ending
of the Hawaiian monarchy, the Court disposed of any notion that the
resolution conferred any rights against the federal or the state govern-
ment. The Court also strongly hinted that the conferring of statehood,
after a popular vote overwhelmingly favoring it, might well dispose of
many claims as a matter of law. While there is some sentiment for find-
ing independent state grounds to prevent the sale of ceded lands until
the resolution of Native Hawaiian claims, and while there are presently
bills in the State Legislature that may, with certain exceptions, so pro-
vide, these are by no means free from legal issues; legal challenges are
a virtual certainty, likely on Fourteenth Amendment due process and
equal protection grounds. There is also the small matter of the state/
federal admission legislation, which places the ceded lands in trust for
five purposes: education, agriculture, public improvements, public use,
and Native Hawaiians. In an unpublished memorandum (and presum-
ably unanimous) opinion fifteen years ago, the State Supreme Court
handily disposed of the notion that any of the five purposes takes pre-
cedence over all of the other four and specifically held that the state
could dispose of ceded lands so long as the proceeds were traceable
and accounted for among the said five purposes or beneficiaries. It is
difficult to see what, on the legal landscape, has changed, except for the
Apology Resolution, now legally a very dead letter.

Covenanted Communities: Local Government
by Contract in Hawai‘i

The problems and opportunities created by covenanted communities
and their explosive growth in Hawai‘i are staggering. On the one hand,
the absence of units of local government prevalent in virtually all of the
other fifty states—cities, villages, towns, and school and park districts—
removes local government activity effectively from all but the regional
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level. Our local government consists solely of our four counties with
islandwide (multiple islands in the case of Kaua‘i and Maui Counties)
regional rather than local interests. O‘ahu’s toothless neighborhood
boards have proven to be pale shadows of government entities with little
power beyond holding hearings on proposed developments and mak-
ing (usually ignored) recommendations to the county governments,
which actually make decisions.

Enter the covenanted community. An outgrowth of private land
development restrictions placed on the residential subdivision approval
process and created by means of the basic CCRs—covenants, conditions,
and restrictions—which attach to most residential land developments
beyond a handful of lots, the covenanted community has virtually sup-
planted local government in such areas as design control, land develop-
ment control, public safety, and recreational facilities. Gates, guards,
and patrols substitute for police protection. Detailed design, siting,
landscaping, and height restrictions supplant local zoning—even to the
point of deciding who may live in such communities based on age and
whether pets will be allowed or cars parked in driveways. Private pools,
parks, and playgrounds cater to the closed and often gated membership
owners. “Taxes” are levied in the form of annual assessments to pay for
the above. The result is a microcosm of a community (though some on
the U.S. mainland sprawl over dozens of square miles, complete with
restaurants and shopping centers) catering to the needs of its members,
just as villages and towns do on the U.S. mainland.

All such obligations are “voluntarily” assumed, and the commu-
nities and their governing boards are private, so there is virtually no
required due process, either substantive or procedural, to guard against
neighborhood board excess. Indeed, even an elected board is no cer-
tainty until the particular development is “built out,” often leaving criti-
cal decisions about community design and exceptions in the applica-
tion thereof to a single developer representative. Courts usually apply
a “business judgment” rule in the event of a challenge to the authority
of such boards or individuals, meaning that in the absence of demon-
strated and egregious bad faith, such decisions are legally unassailable.

The Endangered State of Comprehensive Plans and Planning

Hawai‘i is—or was—a land planning state. There is a statutory state
plan, functional plans, county comprehensive general and develop-
ment plans, and neighborhood plans, all calling for certain uses of land
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and all theoretically with the force of law. Indeed, the Hawai‘i Supreme
Court so held in two 1989 decisions.?' It is not so today.

First, the State Legislature confounded its own agency, the Hawai‘i
Community Development Authority (HCDA), by reversing the approval
of a carefully designed land development project replete with Native
Hawaiian cultural performance venue and massive privately funded
environmental cleanup of the site, all in accordance with a carefully
drafted plan and after months of hearings on both plan and project. It
then stripped the same HCDA of its authority to undertake or approve
most development in that part of its jurisdiction—Kaka‘ako—closest to
Ala Moana Boulevard, also as set out in the aforesaid plan.

Second, our State Water Commission and Supreme Court unac-
countably dispensed with the mandatory language in both a state water
plan and applicable county general and development plans to radically
alter the assignment of water rights from the Windward side of O‘ahu
to the Leeward side. In so ignoring the plans, the Court favored Native
Hawaiian and water conservation uses over economic uses—an inver-
sion of the applicable statutory hierarchy as set out in the state Water
Code.*

Most recently, a coalition of groups has attacked a multiphase resi-
dential project in the ‘Ewa District, even though the City and County
of Honolulu plans for such a project have been in place for some time.
So far, the State Land Use Commission has rejected the landowner’s
petition for the necessary boundary amendments from agriculture to
urban use classification, on the plausible ground that the application
fails adequately to address with precision the timing of the development
phases. While the project is proposed on useful—and presently used
for—agricultural land, five former Honolulu planning directors have
publicly written in a daily newspaper to point out that the apparent
conflict between housing and agriculture was thoughtfully and care-
fully considered and resolved in official plans and planning. Whither
do planning plans and planning go in today’s Hawai‘i?

“McMansions” and the Zoning Envelope

There are in addition several issues that cry out for resolution or atten-
tion connected with zoning ordinances in Hawai‘i, particularly in Hono-
lulu. Perhaps the most intractable (and unforeseeable) is connected
with the national trend (until recently) toward demolishing perfectly
good but older houses in order to build much larger ones, generally to
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take advantage of a perceived good location that would support more
expensive housing. Some of the dwellings—dubbed “McMansions™—
are erected in formerly pleasant (from an aesthetic perspective, at
least) neighborhoods and are considerably out of scale with nearby
residences and the neighborhood generally. Kahala is a prime example.
Less obvious but equally tragic is the demolition of the typical bungalow
of 1,000-1,500 square feet in Kaimuki and its replacement with blocky
two- and three-story multigeneration houses containing upwards of
3,000 square feet. Both are perfectly legal, since the front and side yard
requirements in both neighborhoods can legally support vastly larger
structures within the bulk regulation-bounded “zoning envelope.” And
the aesthetic (or lack thereof) nature of the new houses is not governed
by zoning regulations because there is no special design overlay district
to add aesthetic architectural feature requirements. Nor are there pri-
vate restrictive design covenants such as one might find in newer, upper-
end housing developments such as Hawai‘i Loa Ridge and Wai‘alae Iki
4 and 5. Some out-of-state jurisdictions have begun to save such housing
stock and neighborhoods by means of maximum house size ordinances,
and at least one has been upheld on the U.S. mainland.®
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Chapter 1
State Land Use Controls

Hawai‘i is unique among the fifty states in its comprehensive statewide
land use controls. The State Land Use Commission (LUC) manages
a system of land district classification distinct from but overlaying the
county zoning schemes. Actions by state agencies—which are required
for the approval of the multitude of permits required for virtually any
large land use project—must also theoretically meet the requirements
of the statutory state comprehensive plan.

Hawai‘i’s Land Districts

Land in Hawai‘i is divided into four use districts: urban, rural, agricul-
tural, and conservation.! The LUC is responsible for grouping contigu-
ous parcels of land into these districts according to the present and
foreseeable use and character of the land. The urban district includes
lands that are in urban use and will be for the foreseeable future.? The
rural district is designed for land with small farms and low-density resi-
dential lots.> The agricultural district consists of land theoretically used
for farming and ranching,* and after recent amendments it includes
a new, statutorily defined subdistrict: “Important Agricultural Lands”
(IAL). The LUC, Hawai‘i’s four counties, and private landowners are
currently identifying and classifying IALs. Finally, the conservation dis-
trict includes land in areas formerly classified as forest and water reserve
zones, open spaces, water sources, wilderness, and scenic and historic
areas.’” Land within the conservation district is further divided into five
subzones: protected, limited, resource, general, and special.®

Presently, about 48 percent of Hawai‘i’s land area is designated con-
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servation, 47 percent agricultural, 5 percent urban, and less than half
a percent rural.” This last classification is expanding—Ilargely from the
agricultural districts—to accommodate rural residential development in
the wake of the lengthy litigation over large-lot resort-residential devel-
opment on agricultural-zoned land on the island of Hawai‘i between
1995 and 2005.® Given the steady demand for residential, commercial,
and resort/residential real estate in Hawai‘i, coupled with the compara-
tively tiny percentage of land classified urban or rural (approximately 5
percent), landowners expend much time and energy seeking to reclas-
sify agricultural (and occasionally conservation) land into one or the
other development-oriented districts.

This district classification system is akin to a zoning scheme,
although, as described in chapter 2, Hawai‘i’s four counties retain most
of the regulatory authority to further classify land in the urban district
for typical urban uses. As described below, only low-density residential
use is permitted (jointly by the LUC and the counties) in the rural and
agricultural districts, and virtually no economically beneficial uses at
all are permitted in the conservation district, much of which is publicly
owned. In sum, the counties control uses within the urban district, the
counties and the state jointly control uses in the agricultural and rural
districts, and the state controls uses in the conservation district.

Permitted uses in agricultural districts include the cultivation of
crops, orchards, and forests; animal husbandry, fish farming, wind farms,
solar energy facilities (in land designated to have limited farming poten-
tial), scientific monitoring stations not equipped for use as a residence,
agricultural tourism on working farms, and open-area recreational facil-
ities.” Employee housing, mills, storage facilities, and other buildings
related to farming are permitted for “[bJona fide” agricultural uses."
Land currently or previously used by a sugar or pineapple plantation
may contain housing for employees or former employees.!! Construc-
tion of single-family homes is also permitted on lots in the agriculture
district subdivided before June 4, 1976."2 The subdivision of agricultural
land, especially prime agricultural land with high-quality class A or B
soil, is subject to special requirements, such as that the use of the land
be primarily agricultural."”® Aside from specified exceptions, residential
uses beyond “farm dwellings” are theoretically prohibited. In practice,
however, all four of Hawai‘i’s counties have for decades permitted
large-lot residential subdivisions so long as there is some demonstrable
agricultural use on a lot or on common open space, largely because of
inadequate statutory and common law definitions of “farm buildings”
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and agricultural use.' Golf courses and golf driving ranges are not
permitted “open space recreational” uses unless approved by a county
before July 1, 2005."" An LUC survey of land parcels in the agricultural
division of Hawai‘i County revealed that 78 percent are smaller than
5 acres, each averaging 1.24 acres in size and altogether totaling only
89,095 acres.'® By statute, the agricultural district specifically includes
lands “not suited for agriculture,” such as lava flow land and desert,
lending credence to the suspicion in some quarters that, particularly
with the demise of plantation agriculture, the district has become a de
facto open space district."”

The rural districts may contain low-density residential uses, agri-
cultural uses, golf courses and related facilities, and public utilities.'®
The density of dwellings in rural districts generally must not exceed
one per half acre, though variances may be granted for “good cause.”"
Although only a tiny fraction of state land is now classified as rural,
this is changing as landowners take advantage of 2008 amendments
to the Land Use Law and seek to reclassify agricultural land to rural
for large-lot residential development projects. There is increasing state
and county resistance to all but truly agricultural uses in the large agri-
cultural district, following several long and costly lawsuits challenging
residential use on land classified agricultural.®

Once so classified by the LUC, urban districts are wholly controlled
by the counties; all uses permitted by county ordinances or zoning rules
are permitted in urban districts.*

Conservation districts are specially protected by the state and are
governed by the State Department of Land and Natural Resources
(DLNR). The state seeks to “conserve, protect, and preserve the impor-
tant natural resources of [Hawai‘i] through appropriate management
and use to promote their long-term sustainability and the public health,
safety and welfare.”? Consequently, virtually no structural development
is permitted in the conservation district (except an occasional single-
family house, as noted below), a change from the practice of the LUC
in the 1960s and 1970s, when both a golf course and a college campus
were developed on conservation district land.*

DLNR further divides the conservation district into subzones that
permit different uses: (1) Protective; (2) Limited; (3) Resource; (4)
General; or (5) Special.* The Protective subzone is intended to protect
valuable watersheds, historic sites, and the ecosystems of native spe-
cies.” A few activities, such as removing dead nonnative or small trees,
do not require a permit (removing a hazardous tree, on the other hand,
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requires submitting documentation). Most uses, however, will require
documentation of the need and/or a permit. Permitted uses include
nature reserves and scenic areas; restoring fishponds; agriculture and
a single-family residence when such a use was “historically, customarily,
and actually found on the property”; public facilities such as transporta-
tion systems, water systems, and recreational facilities; and the mainte-
nance, replacement, operation, and renovation of existing structures.
Subdivision (not to be confused with residential development) may be
approved when it “serves a public purpose and is consistent with the
objectives of the [Protective] subzone.”*

The Limited subzone is intended to prevent uses where “natural
conditions suggest constraints on human activities” to prevent erosion,
floods, or buildup in areas vulnerable to natural disasters.”” It includes
all the permitted land uses in the Protective category. Additional per-
mitted land uses are a small amount (less than one acre) of agriculture
with a permit, or a larger amount with both a permit and a manage-
ment plan; botanical gardens, erosion control devices, landscaping, and
single-family residences in floodplains or coastal high-hazard areas that
conform to flood control regulations.?

The Resource subzone consists mainly of parkland, land suitable
for lumber, and land suitable for recreational outdoor activities such as
hiking and fishing, offshore islands, and sandy beach areas.* Permitted
uses are astronomy facilities, commercial forestry, artificial reefs, min-
ing, and single-family homes, in addition to the uses permitted in the
Protective and Limited subzone.

The General subzone is dedicated to open space where no conser-
vation uses are defined yet urban use is not desirable.” The subzone
thus accommodates open space (but no golf courses) and other land
uses “which are consistent with the objectives of the general subzone.”
Finally, the Special subzone is for areas “possessing unique developmen-
tal qualities” complementary to natural resources in the surrounding
area.”? This classification allows a unique use on a specific site. Examples
include Koko Head’s Sea Life Park for recreational, education, and
commercial purposes; Kane‘ohe’s Haka site for cemetery purposes;
and Honolulu’s Kapakahi Ridge for nursing or convalescent home
purposes.™

In agricultural and rural districts, a landowner who wishes to make
use of the land for “certain unusual and reasonable uses” in a manner
not enumerated by statute may petition for a special permit from the
relevant county planning commission (for land under fifteen acres) or
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from both the county planning commission and the LUC (for land over
fifteen acres).** Although the counties and the state share jurisdiction
over land use in the rural and agricultural districts, it is each county’s
responsibility to enforce the State Land Use Law in both.* Alternatively,
a conservation district landowner wishing to make any use of his or her
land must submit a Conservation District Use Application (CDUA) to
the Department of Land and Natural Resources.”® The special permit
and CDUA processes are described below. Besides permits, a landowner
also has the option of requesting that his or her land be reclassified from
one district to another (a so-called boundary amendment) or, within
the conservation district, from one subzone to another, to allow for his
or her proposed use. The Hawai‘i Legislature has also enacted new leg-
islation that fast-tracks and streamlines reclassification of agricultural
land to the other districts in exchange for designating other land IAL.
Finally, a landowner may petition the LUC for a “declaratory order”
interpreting its rules regarding the permissible uses of the landowner’s
land. These processes are also described below.

The Special Use Permit Process

Within agricultural and rural districts, Hawai‘i’s Land Use Law specifi-
cally permits a landowner to seek a “special permit” for uses otherwise
not permitted. The county planning commissions have jurisdiction over
such special use permits—for “certain unusual and reasonable uses”—
within these districts for parcels less than fifteen acres in size.” For par-
cels more than fifteen acres, or land designated IAL, special permits
are subject to the approval of both the relevant county planning com-
mission and the LUC.* Criteria for determining that a use is “unusual
and reasonable” are the following: (1) The use is not contrary to the
objectives of the LUC statute and administrative rules (which are not
explicitly stated in the statute); (2) the use would not “adversely affect”
surrounding property; (3) the use would not “unreasonably burden
public agencies” to provide infrastructure such as roads and sewage sys-
tems; (4) whether “unusual conditions, trends, and needs have arisen
since district boundaries and rules were established”; and (5) whether
the land in question is “unsuited for the uses permitted within the dis-
trict.”® The state attorney general has also opined that the purpose of a
special use permit is to “provide a landowner relief in exceptional situ-
ations that would not change the essential character of the district nor
be inconsistent therewith, and is basically analogous to a variance.”*
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The fifth factor is illustrated by much land covered by lava flows being
classified within the “agricultural” district, a classification theoretically
designated for land with a “high capacity” for cultivation. In the agri-
cultural district, special permits may be issued for land uses supporting
ecotourism related to the preservation of threatened or endangered
species. Moreover, although the counties generally prescribe uses in the
rural district, there is one circumstance under which the LUC has juris-
diction: A landowner seeking a variance from the statutory minimum lot
size requirement must also apply for a special permit from the LUC.*

To approve a special use permit, the relevant county planning com-
mission must determine, by majority vote, that the use would promote
the effectiveness and objectives of the land use statute.*” The commis-
sion may impose conditions upon issuance of the special use permit—
including, for example, time limits.* Overuse is discouraged, and the
Hawai‘i Supreme Court has specifically held that such permits may not
be used to circumvent the need for a boundary amendment, particu-
larly for large and intrusive projects.* However, the same Court per-
mitted a golf course by special permit, even though the Land Use Law
specifically forbade them in the agricultural district where the applicant
planned to develop it.*

Several cases have further defined what is permitted under the Land
Use Law. In Curtis v. Board of Appeals, a cellular phone tower was not con-
sidered a “communications equipment building” or a “utility line,” both
of which would be permitted uses of right in an agricultural district.*
Noting that such an expansionary reading of the term “utility line” would
frustrate the State Land Use Law’s goals of protection and rational devel-
opment, the Hawai‘i Supreme Court found telecommunications tow-
ers and antennas “novel and unique use[s]” requiring a special permit
absent enumeration in the statute.*” Later, in T-Mobile USA, Inc. v. County
of Hawaii Planning Commission, the Court allowed a “stealth antenna” con-
cealed completely within a false chimney and with all related equipment
kept in a garage.*® In distinguishing from Curtis, the Court pointed out
that the entire structure would be concealed in a chimney and garage—
both structures being permitted uses—and that the concealed antenna
would not undermine the State Land Use Law’s objectives.*

The Conservation District Use Application Process

The DLNR controls uses within the conservation district, and in order
for landowners to make use of their conservation land, they must go
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through the DLNR Conservation District Use Application (CDUA) per-
mitting process. First, however, the owner must go through the county
Special Management Area (SMA) review process (described more fully
in chapter 8). The county must either determine (1) that the proposed
land use is outside the SMA or (2) that the proposed land use is exempt.
Otherwise, the landowner must include the SMA permit in the CDUA
application. Next, the landowner must include basic information about
himself, a description of the land, and plans for the proposed use,
including maintenance and management plans, a filing fee, and a draft
environmental assessment (briefly described in chapter 9) of the pro-
posed use.

Finally, landowners must indicate for which of the following per-
mits they are applying: (1) a departmental permit, (2) a board permit,
(3) an emergency permit, (4) a temporary variance, (5) a nonconform-
ing use, (6) a site plan approval, or (7) a management plan.”” The type
of permit required is determined by the subzone in which the land is
located and the use proposed.”! For example, a landowner with land in
the protective subzone who wishes to post signs should apply for a site
plan approval, while a landowner with land in the limited subzone who
wishes to create botanical gardens must have a management plan in
place and obtain a board permit.

A public hearing is required for any application involving land uses
for commercial purposes, changes in identified uses, uses in the protec-
tive subzone, and proposed land uses affecting the public interest.”? The
applicant for a CDUA has the burden of demonstrating that the pro-
posed land use will be “consistent with the purpose of the conservation
district” and subzone in which the use will occur, that it will comply with
Coastal Zone Management statutes and rules, will not cause “substantial
adverse impact to existing natural resources” within the region or com-
munity but that it will at the very least preserve “natural beauty and
open space characteristics” of the land, and that it will fulfill the general
catch-all requirement that the proposed use not materially harm “pub-
lic health, safety, and welfare.”™ Subdivision of land is not allowed to
increase the “intensity” of land uses in the conservation district.*

Conservation District Subzone Reclassification

If the use to which a landowner wishes to put conservation land would
otherwise be prohibited within the relevant subzone, the landowner may
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request to have the land reclassified to a subzone that permits the use.’
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The conservation district subzone reclassification process requires the
landowner to propose an administrative rule change, which is processed
as an amendment to the DLNR’s regulations.”® To consider a reclassifi-
cation request, the DLNR requires information on the landowner and
property, including geographic, climatic, hydrological, and biological
characteristics, as well as historic properties located in the area, scenic
or visual resources, infrastructure evaluations, and a review of the prop-
erty’s characteristics in relation to subzone objectives.”’

District Boundary Amendment

A landowner denied a use within a designated district may petition
the LUC to reclassify the land into a more intensive use district—for
example, from conservation or agriculture to urban—through a District
Boundary Amendment (DBA). The LUC processes all DBAs for conser-
vation land as well as for parcels larger than fifteen acres in urban, rural,
and agricultural districts. The relevant county planning commission
processes applications for DBAs of parcels less than fifteen acres in the
rural, urban, and agricultural districts. After proper notice and the fil-
ing of the petition and fees, the LUC holds a “contested case” hearing.”®
Thus, DBAs are generally considered to be nonlegislative acts, though
whether such a conclusion would or should be applied to DBAs result-
ing from five-year reviews of state boundary classifications is dubious, as
this would reflect a policy determination of a more general nature than
a DBA petition.”

The LUC uses the following criteria in determining whether to
reclassify the subject land: whether reclassification is in accordance with
the goals, objectives, and policies of the Hawai‘i State Plan (discussed
infra); district standards; impact upon habitat and historical, natural,
or cultural resources, particularly the cultural resources of the Native
Hawaiians;” consequences for natural resources relevant to Hawai‘i’s
economy; whether there is a commitment of state funds; employment
opportunities and economic development; housing opportunities for
all income levels; the county general plan and all community or com-
munity development plans relating to the land subject to the reclas-
sification petition; and the representations and commitments made by
the petitioner.”” The LUC must also closely scrutinize reclassifications
of intensively cultivated agricultural lands under the recently enacted
Important Agricultural Lands statute.® The LUC may approve the reclas-
sification if it will not impair nearby agricultural production or is neces-
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sary for urban growth. The overall standard for approving DBAs is, by a
clear preponderance of the evidence, whether the DBA is reasonable,
does not violate the statute that governs land districts, and is consistent
with the Hawai‘i State Plan.*”® Six affirmative votes from the nine-mem-
ber LUC are necessary to approve a DBA, and the LUC may choose to
impose conditions that run with the land. The LUC may impose sanc-
tions for failing to observe conditions, including downzoning land to
“uphold . . . the intent and spirit” of the statute and “assure substantial
compliance with representations made by the petitioner.”®* Thus, for
example, the LUC has threatened to return land classified urban to its
former agricultural classification for failure of the landowner-developer
to commence development in a timely manner.® Whether it may legally
do so depends largely upon how one views the nature of the boundary
amendments. Cases and commentators are by and large critical of such
“rezonings” merely for failure to proceed with a particular project.®

The LUC approves most petitions for DBAs.%” Every five years, the
Office of Planning (OP) is required to review all DBAs in the state,” an
obligation which it has rarely met, particularly in the past fifteen years;
OP last undertook such a review in 1991. This lack of overall bound-
ary review has probably contributed to the LUC’s tendency to focus on
individual parcels to the detriment of a statewide overview.

Several Hawai‘i cases further interpret and elaborate upon the
LUC’s obligation under the Land Use Law. First, under Kilauea Neigh-
borhood Ass’n v. Land Use Commission, the LUC must make specific find-
ings with regard to each criterion for reclassifying district boundaries
when approving a District Boundary Amendment.* Second, according
to Ka Paakai o ka Aina v. Land Use Commission, in approving a DBA, the
LUC must take into account the impact of reclassification on Native
Hawaiian rights.” Specifically, the Hawai‘i Supreme Court held that the
LUC may not delegate to a landowner its constitutional and statutory
obligation to protect Native Hawaiian customary rights and must make
specific findings and conclusions regarding the following:

(1) the identity and scope of valued cultural, historical, or
natural resources in the petition area, including the extent to
which traditional and customary native Hawaiian rights are
exercised;

(2) the extent to which those resources, including traditional
and customary native Hawaiian rights, will be affected or
impaired by the proposed action; and
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(3) the feasible action, if any, to be taken by the [LUC] to
reasonably protect native Hawaiian rights if they are found to
exist.”

The Ka Paakai o ka Aina decision has been criticized for misunderstand-
ing the responsibility of the LUC in the DBA process. A DBA provides
a landowner with considerable discretion in future uses of the land,
making it often impossible to so much as speculate about the effects of
a DBA on Native Hawaiian—or any other—rights or resources, given
the variety of possible uses of land that may result from such a DBA.
Moreover, many such uses are impossible without county concurrence
or approval.

Declaratory Orders

Any interested person may also petition the LUC to issue a declaratory
order.” A declaratory order indicates how the LUC would interpret
its own rules with regard to a particular parcel and use within it. After
receiving a petition for a declaratory order, the LUC may deny the peti-
tion, issue a declaratory order, or set a hearing, which may or may not
be of the contested case variety required for DBAs.” The LUC will not
issue declaratory orders for questions that are speculative or hypotheti-
cal, for petitions in which the petitioner would not have standing in a
judicial action, for questions affecting the interests of the LUC in pend-
ing litigation, or questions beyond the LUC’s jurisdiction.”

Important Agricultural Lands

The State Legislature created a major new land subclassification, IAL,
via amendments to the Land Use Law in 2005. Recognizing a “substan-
tial interest” in the survival of the agricultural industry in Hawai‘i, these
amendments sought to provide incentives to landowners to preserve
lands capable of producing high yields for agricultural purposes, even if
the lands were not currently put to such use.” The designation is thus a
carrot to landowners to preserve large blocks of contiguous fertile land
from creeping urbanization and fragmentation. Among other stated
aims, the law seeks to “ensure that uses on important agricultural lands
are actually agricultural uses” " and attempts to avoid their development
as large-lot residences with little actual agricultural use, as illustrated
by the so-called fake farm phenomenon that brought luxury homes to



State Land Use Controls 31

lands designated for agriculture. The first IAL designation by the LUC
occurred in March of 2009, when approximately 3,770 acres on Kaua‘i
owned by a subsidiary of Alexander & Baldwin were reclassified.

IAL designation criteria include whether the land is already used
for farming, the quality of the soil, the sufficiency of water and infrastruc-
ture (including convenience of transportation of agricultural goods),
and whether the land is associated with traditional Native Hawaiian
agriculture, such as taro farming.” The designation is fairly flexible: An
IAL candidate need not meet every criterion.” Indeed, a parcel meet-
ing any of the criteria must receive “initial consideration.”” The LUC
also requires a certification issued by the Department of Agriculture as
to the quality of the land to be designated IAL; at a minimum, the land
must have “sufficient quantities of water to support viable agricultural
production” and “contribute . . . to maintain[ing] a critical land mass
important to agricultural productivity.”®

The classification process begins with either (1) a petition from
a landowner or (2) county action. A two-thirds majority of the LUC is
required to designate lands IAL at the request of a landowner.*' In the
second category, the county must make designations based on maps
and in consultation with landowners and various interest groups. The
county departments must include the position of the owners of the land
to be designated in their final recommendation, along with comments
from other interest groups, the viability of existing agribusinesses, and
its conformity with the criteria. The county council ultimately makes the
decision, which is reviewed by the LUC.* Lands designated as IALs are
eligible for incentive programs, including grant assistance, tax offsets,
enhanced access to water, and agricultural training.®

IALs are subject to extra considerations and requirements for spe-
cial use permits, rezoning, and district boundary amendments. Like
land areas greater than fifteen acres, such actions pertaining to IALs
require processing by both the LUC and the relevant county.* The state
must find that the public benefit from the proposed action is justified by
a need for additional land for nonagricultural purposes, that the action
will not harm existing agricultural enterprises, and that the proposed
action has “no significant impact upon the viability” of neighboring agri-
cultural operations that may share marketing or infrastructure costs.®
Absent a landowner request, the IAL designation may also be removed
if, through no fault of the landowner, there is no longer a sufficient sup-
ply of water to allow profitable farming.* IAL maps must be reviewed at
least once a decade, but not more often than once every five years.
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In 2008, incentives to classify land as IAL commenced in earnest
with the adoption of additional statutory amendments. The amend-
ments enact the incentives noted above, expanding on the promised
tax credits, providing for the state to guarantee loans by commercial
lenders to agricultural producers, and mandating priority processing
for agricultural permits. Moreover, the amendments allow the building
of farm dwellings, but only if used exclusively by employees who actively
work on the land and immediate family members. Such dwellings can-
not occupy more than 5 percent of the total IAL or fifty acres, whichever
is less. No residential subdivisions are permitted, but farmers may clus-
ter dwellings together to preserve agricultural space. These portions of
the 2008 amendments are uncontroversial.

Of greater importance to land use is a reclassification land swap: In
exchange for landowner designation of large tracts of contiguous arable
land, the LUC will by a declaratory order facilitate the reclassification
of a smaller amount of agriculture district land to urban, conservation,
rural, or a combination thereof. The land to be so reclassified need not
be contiguous with the proposed IAL, though it must be in the same
county. This reclassification may apply to up to 15 percent of the land;
thus at least 85 percent of the land must be designated IAL. If landown-
ers seek less than 15 percent of the land to be reclassified rural, urban,
or conservation, they earn a “credit” for the difference. The credit is
valid for ten years but may not be transferred to another person.®’

Procedurally, a landowner petitioning to reclassify land IAL may,
within that petition, seek the above-described land swap reclassifica-
tion. The LUC will review the suitability of the reclassification to urban,
rural, or conservation and may include “reasonable conditions” in the
declaratory order.® If it fails to approve either reclassification—the
IAL designation or the land swap designation—the petition is denied
entirely.* Additionally, land swap reclassifications to the urban district
must be consistent with the relevant county general development plan.
What distinguishes the land swap from a more conventional DBA—
besides a presumably greater propensity on the part of the LUC for
approval—is that the new law contains no provision for a contested
case hearing. This accelerates the reclassification process by avoiding
the delays associated with the public review process otherwise required
under the ordinary system for DBAs. Land swap reclassification approval
is conditioned only upon meeting the suitability requirements and a
two-thirds vote by the LUC.” The LUC possesses “the sole authority
to interpret the adopted map boundaries delineating the [IAL].”" Of
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course, land so reclassified is still subject to permitting requirements
associated with the reclassified district, county plans, and county zoning
restrictions.

Land use is restricted by more than just district boundaries, however.
State agencies making land use decisions must conform their rulings to
the overall theme, goals, objectives, and policies of the comprehensive
State Plan, enacted as a statute.

Act 100: The State Plan as Law

Hawai‘i is unique among the fifty states in having converted its State
General Plan into a statute—Act 100—which made it the first state to
enact a comprehensive state plan. The writing of the plan into the statu-
tory code transformed what is in most states a policy document into a
set of preeminent legal requirements.” Its passage by the Ninth State
Legislature in 1978 represented not only a milestone for the state—
indeed, the governor ranked it second only to the State Constitution in
importance—but also for the nation.”” Moreover, a State Land Use Law
amendment to LUC standards for deciding boundary amendments—
providing no such boundary amendment can be adopted unless it is in
conformance with the State Plan—adds considerably to the State Plan’s

legal significance in Hawai‘i.”*

The State Plan

The culmination of efforts having begun in 1975, the State Plan is the
product of three years of intense work by the Department of Planning
and Economic Development (now the Department of Business, Eco-
nomic Development & Tourism (DBEDT)) that included an inventory
of goals, objectives, and policies; a statewide household survey; technical
studies; issue papers; public workshops and hearings; the creation of a
policy council; and intense lobbying in the legislature. Its major areas of
concentration were the following: population; the economy (tourism,
defense and other federal spending, the sugar and pineapple industries,
diversified agriculture, and potential new areas such as motion picture
production); the physical environment; facility systems (water supply,
transportation, energy, public utility facilities, solid and liquid waste
disposal); and sociocultural advancement (housing, health, education,
social services, leisure activities, public safety, and cultural heritage).
The Hawai‘i State Plan is divided into three major parts: overall
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theme, goals, objectives, and policies; planning coordination and
implementation; and priority guidelines.” The Findings and Purposes
statement of the act sets out the rationale for the plan:*

The legislature finds that there is need to improve the plan-
ning process in this State, to increase the effectiveness of gov-
ernment and private actions, to improve coordination among
different agencies and levels of government, to provide for wise
use of Hawai‘i’s resources and to guide the future development
of the State.”

The purpose of this chapter is to set forth the Hawai‘i state
plan that shall serve as a guide for the future long-range devel-
opment of the State; identify the goals, objectives, policies and
priorities for the State; provide a basis for determining priorities
and allocating limited resources, such as public funds, services,
human resources, land, energy, water, and other resources;
improve coordination of federal, state, and county plans,
policies, programs, projects, and regulatory activities; and to
establish a system for plan formulation and program coordina-
tion to provide for an integration of all major state, and county
activities.”

The all-iimportant implementation strategy is accomplished
through several mechanisms. To begin, a policy council of state, county,
and public representatives was established to advise the legislature and
reconcile conflicts between the agencies and plans described below.
DBEDT provides technical assistance to the policy council, particularly
by performing statewide policy analysis and reviewing recommenda-
tions on all State Plan matters. Twelve state functional plans®™ define,
implement, and conform to the overall theme, goals, objectives, poli-
cies, and priority guidelines of the State Plan.'” County general plans
(general and development) must indicate desired population and
physical development patterns for each county and regions within the
county and further define the overall theme, goals, objectives, policies,
and priority guidelines of the State Plan.'”" State programs must con-
form to both the State Plan (and apply its priority guidelines) and to
approved state functional plans.'” Therefore, while the county general
plans must fake into account state functional plans and vice versa, both
functional plans and county general plans must conform to the State
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Plan.'” Finally, priority guidelines address areas of statewide concern.'™

For example,

Protect and enhance Hawai‘i’s shoreline open spaces and

scenic resources.'”

Utilize Hawai‘i’s limited land resources wisely, providing
adequate land to accommodate projected population and
economic growth needs while insuring the protection of the
environment and the availability of the shoreline, conservation

lands and other limited resources for future generations.'’

Encourage urban growth primarily to existing urban areas
where adequate public facilities are already available or can

be provided with reasonable public expenditures, and away
from areas where other important benefits are present, such
as protection of important agricultural land or preservation of
lifestyles.'?”

That part of the State Plan dealing with implementation—and
especially conformance—is the most significant for the purpose of
land use control. This is so because the State Plan in theory requires
“conformance” to its policies, goals, objectives, and priority guidelines
across virtually the whole spectrum of state land use actions. How-
ever, in 1984 the legislature defined “conformance” as a weighing of
the overall theme, goals, objectives, and policies and a determination
that an action, decision, rule, or state program is both consistent with
the overall theme and fulfills one or more of the goals, objectives, or
policies.'”™ Under this new definition, conformance becomes relatively
easy to accomplish—and nearly impossible to contest. This is particu-
larly true now that the term “guidelines” has replaced “directions” in
“statutory directions.” “Guidelines” now means merely a “stated course
of action which is desirable and should be followed unless a determina-
tion is made that it is not the most desirable in a particular case; thus a
guideline may be deviated from without penally or sanction.”'™

STATE ACTIVITIES

Nevertheless, the State Plan requires that all state programs be in confor-
mance with its theme, goals, objectives, policies, and priority guidelines
as well as with its twelve functional plans: “The formulation, administra-
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tion, and implementation of state programs shall be in conformance
with the overall theme, goals, objectives, and policies and shall utilize as
guidelines the priority guidelines contained within this chapter, and the
state functional plans approved pursuant to this chapter.”'!” These state
programs include but are not limited to those programs involving coor-
dination and review; research and support; design, construction, and
maintenance; services; and regulatory powers.'"! State programs that
exercise coordination and review functions include but are not limited
to the state clearinghouse process, the capital improvements program,
and the Coastal Zone Management program. State programs that exer-
cise regulatory powers in resource allocation include but are not limited
to the land use and management programs administered by the Land
Use Commission and Board of Land and Natural Resources.!''? State
programs “shall further define, implement, and be in conformance
with the overall theme, goals, objectives, and policies, and shall utilize
as guidelines both the priority guidelines contained within this chapter,
and the state functional plans approved pursuant to [the statute].”'"?

Certain programs relating to budget review and land use control
are particularly singled out as “implementation mechanisms” for confor-
mance with the overall theme, State Plan goals, objectives, and policies.
These are program appropriations, capital improvement project (CIP)
appropriation, budgetary review and allocation, “land use decision-
making processes of state agencies” (such as the LUC and the Board of
DLNR) and “all other regulatory and administrative decision-making
processes of state agencies.”'!* Thus, the state’s major land use decision-
making body—the LUC—is to some extent bound by the State Plan and
its subordinate functional plans in land reclassification (e.g., DBA) deci-
sions. The State Land Use Law provides decision-making criteria—such
as the “extent to which the proposed reclassification conforms” to the
State Plan—that the LUC must consider in making DBA decisions.'” A
more detailed look at these statutory guidelines is discussed supra in the
section on the DBA process.

THE FUNCTIONAL PLANS

While broad policies are sketched in the State Plan, it is the functional
plans to which state and county agencies were originally to look for guid-
ance. The State Plan provides for the preparation of twelve such plans
addressing different policy areas: education, employment, health, hous-
ing, human services, agriculture, conservation lands, energy, historic
preservation, recreation, tourism, and transportation.''® Ten plans were
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adopted in 1984 by concurrent resolution.!” Five plans were revised in
1989,"® and seven plans were revised in 1991.'* The functional plans
must define, implement, and conform to the overall theme, goals, objec-
tives, policies, and priority guidelines contained within the statute.'®
In the same paragraph, Act 100 directs that “county general plans and
development plans shall be taken into consideration in the formulation
of state functional plans.”™' The State Plan also sets out basic require-
ments for the functional plans: “The functional plan shall identify prior-
ity issues in the functional area and shall contain objectives, policies,
and implementing actions to address those priority issues.”'**

Originally, the responsibility for preparing each functional plan
was assigned to named state agencies such as the DLNR and the former
DPED, but the duty of maintaining and creating guidelines for the revi-
sions of the functional plans was transferred back to the Hawai‘i Office
of Planning from the Department of Budget and Finance in 2001.'* The
State Functional Plans have “languished” since they were last updated in
1991.12

All the State Functional Plans have the same framework. Each plan
has three chapters. Chapter I, the first five or so pages of each plan, is
an introduction and is largely the same in each State Functional Plan.
It follows a basic introduction with the purpose, role, theme, advisory
committee, and review, revision, and coordination processes of the State
Functional Plans. Chapter II addresses the approach to the specific
functional plan’s issues. It consists of a long-term philosophy statement,
an overview of the specific functional plan, the objectives and scope of
the functional plan, the coordination of the specific functional plan
with other State Functional Plans, and the issue areas addressed in the
functional plan.'®

For example, in the State Conservation Lands Functional Plan
(SCLFP),'* Chapter II articulates the overall theme and goals of the
Hawai‘i State Plan, describes how further growth in the population and
economy of Hawai‘i is inevitable but must be balanced with Hawai‘i’s
need to minimize the negative effects on the natural environment, and
states what must be done to meet these statewide concerns. The brief
overview indicates that the plan addresses issues concerning the aqua-
culture industry and continued efforts to broaden public use of natural
resources and lands, while protecting and preserving land from over-
use. The objective of the SCLFP is to provide for a management pro-
gram balancing the use and protection of the state’s natural resources.
The majority of the responsibility lies with the state, although federal,
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private, and county assistance will also play roles. The SCLFP is closely
related to other State Functional Plans that are concerned with the use
of natural resources and/or environmental protection, including the
Energy, Health, Historic Preservation, and Recreation Plans. These
plans include many complementary as well as competing interests. The
plan is then divided into three issue areas directly related to planning
and management: (I) inventories of resources and background infor-
mation and basic research; (II) management; and (III) education and
public information.

Chapter III is the bulk of each functional plan. This chapter is
particularly significant, as it declares the objectives, policies, and imple-
menting actions of the functional plan. Each issue area listed in Chapter
IIT has several main objectives. Each objective has multiple related poli-
cies, and each policy has one or more corresponding implementation
actions. For instance, in Chapter III of the State Conservation Lands
Functional Plan, Issue Area I is first stated. Then the first of two objec-
tives of Issue Area I is listed: establishment of databases for inventories
of existing lands and resources. It is followed by the first of five poli-
cies within the section: Develop and maintain a centralized statewide
database of conservation areas and natural resources. A correspond-
ing implementation action is then stated: Develop a centralized land
inventory and natural resource database in conjunction with the State
Geographic Information System. A lead organization, assisting organi-
zations, a start date, a total budget estimate, a target location, and com-
ments are set forth with each implementing action.

COUNTY PLANS

Finally, county general plans and development plans are integrated
with State Functional Plans. These plans “shall further define the over-
all theme, goals, objectives, policies, and priority guidelines” of the
State Plan,'” and the formulation, amendment, and implementation of
such plans “shall take into consideration statewide objectives, polices, and
programs stipulated in state functional plans.”'®® This directive is par-
ticularly critical to the county land use regulatory scheme, since most
county land use control schemes are tied so directly to their general or
development plans that land use changes made contrary to those plans
are invalid. Thus, for example, in the City and County of Honolulu City
Charter, a provision requires all local zoning and subdivision ordinances
to conform to local development plans.'®

All of these detailed development plan elements must further
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define the provisions of the State Plan and take into consideration state-
wide objectives, policies, and programs stipulated in State Functional
Plans approved in consonance with this chapter. County general plans
and the more detailed development plans are to (1) be formulated with
input from the state and county agencies as well as the general public,
(2) take into consideration the State Functional Plans, and (3) be for-
mulated on the basis of sound rationale, data, analyses, and input from
the state and county agencies and the general public.'® This would be,
for example, where a county council’s findings stated that studies were
made, public hearings were held, field investigations were conducted,
public testimony was considered, and findings were made that the
amendment to the development plan was consistent with policies and
objectives of the development and general plans, and that the ordinance
did not violate the State Planning Act requirement that county develop-
ment plans be formulated with input from state and county agencies
and the general public and on the basis of sound rationale, data, and
analyses.” However, Act 100 also makes its own specific requirements
with respect to both the manner of formulation and the contents of
county general and development plans, providing that any amendment
to the county general plan of each county shall not be contrary to the
county charter.'”*

While there have been no substantive amendments to the state plan-
ning system or its plans since the 1990s, a Hawai‘i 2050 task force was
established to review the State Plan and other fundamental components
of community planning and to develop recommendations on creating
the Hawai‘i 2050 sustainability plan for future long-term development
of the state.” The Hawai‘i 2050 Sustainability Plan was submitted for
review in early 2008."** Paralleling the studies that went into the process
to develop the State Plan, the goals are divided into the economy, the
physical environment, and physical, social, and economic well-being.'*

The Sustainability Plan is advisory only, but it contains a number of
specific goals and proposals. It proposes an implementing entity, “the
Sustainability Council,” a nonregulatory body that would “promote
sustainability, determine intermediate and long-term benchmarks,
measure success, coordinate cross-sector efforts and dialogue, and
report to government and private sector leaders on progress.”'* The
plan purports to provide “over-arching State goals” to guide the coun-
ties in developing sustainable practices. Of the nine “priority actions”
for which the plan suggested benchmarks, two have major implications
for land use: (1) increasing affordable housing; the plan estimates that
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between 2007 and 2011, there is a need for 23,000 affordable hous-
ing units; and (2) increasing production of local foods and products.'*’
The state’s use of incentive programs and regulations to encourage
agriculture will likely continue to have land use implications for the
foreseeable future.

Hawai‘i’s land use system and complicated interlocking planning
schemes are still evolving. The release of the Hawai‘i 2050 Sustainability
Plan, though it speaks mainly in generalities, is the first return to com-
prehensive state planning since the early 1980s. The Sustainability Plan
may mark the beginning of a revival of state comprehensive planning.
Recent legislation reveals a renewed interest in land use issues by the
State Legislature and a willingness to try new ideas. The agricultural
land swap scheme promises new opportunities for rational development
of Hawai‘i’s islands.
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Chapter 2

Local Planning and Zoning

Zoning reached puberty in company with the Stutz Bearcat
and the speakeasy. F. Scott Fitzgerald and the Lindy Hop
were products of the same generation. Of all these phe-
nomena of the twenties, only zoning has remained viable a
generation later.

—Babcock, The Zoning Game'

A.lthough the legal and planning literature of the 1970s was filled
with gleeful requiems for local zoning, the “ancien régime” of land use
controls is not only alive but increasingly robust even after decades of
neglect.” Local zoning never really declined except in the perception
of commentators on the land use scene. Cities—where the vast major-
ity of people live and work and where, therefore, land use decisions
most directly affect the public’s way of life—never abandoned zoning.?
While states and federal agencies may have promoted, often success-
fully, regional and statewide land use management and control systems
as an added—sometimes even superseding—layer of control upon local
governments, these were in addition to rather than a substitute for local
zoning. In a sense, then, the ancien régime was not overthrown but
circumscribed—applied to urban areas, addressing primarily local con-
cerns—with the exception of Hawai‘i, which chose to zone the entire
state in 1961 through its Land Use Law.

The history of zoning nationally is adequately treated in a number
of articles, books, and treatises,* appearing to have sprung from the
need to uniformly control nuisance and, whether or not concomitantly,
to protect property values.® It first appeared in recognizable form dur-
ing the latter part of the nineteenth century and in the early part of
the twentieth, although its antecedents precede the beginnings of the
United States. Its efficacy could have been blunted by an unexpected
linkage between regulation and taking in the 1922 case of Pennsylvania
Coal Co. v. Mahon, in which the U.S. Supreme Court held that a regula-
tion, if it went too far, could result in a “taking” under the Fifth Amend-
ment to the U.S. Constitution, for which compensation would have to

46
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be paid.® “Taking” in this context means the regulation of land so heavily
that the owner is left with virtually no permissible uses; this “regulatory
taking” issue continues to bedevil land use regulation.” However, a few
years later, in the landmark Euclid case, the U.S. Supreme Court ulti-
mately held that the dividing of a city or village into use zones and the
permitting or prohibiting of various uses and classes of uses therein were
constitutional,® though such zoning as applied in a given case might be
found unconstitutional.” Thereafter, zoning swept the country, spread-
ing to every major city in the United States.'” By 1930, forty-seven states
had adopted zoning enabling legislation in accordance with the federal
Standard Zoning Enabling Act, and 981 municipalities, representing 67
percent (or 46 million) of our urban population, had adopted the zon-
ing ordinance as the latest and most useful technique to control the use
of land."

The Basics of Zoning

As the Euclid case made abundantly clear, while the so-called fact basis of
zoning may well have as its aim the abatement of nuisance and protec-
tion of property, zoning is firmly rooted in police power—the power to
regulate for the protection of the health, safety, morals, and welfare of
the people.' In most jurisdictions, including Hawai‘i, that power is del-
egated from the state—the repository of police power—to units of local
government through a zoning enabling act. The act is usually based on
the Standard Zoning Enabling Act produced by the U.S. Department
of Commerce in 1926. Such acts permit but do not require local gov-
ernments to divide the land area in their jurisdictions into districts (or
zones) and to list permitted uses, permitted height and density (known
as bulk regulations), and conditional uses for each. The map upon
which the districts are drawn is called the “zoning map,” a copy of which
must usually be kept in the offices of the local government unit, to be
marked with each change in district boundaries and each exception or
variance granted.

The lists of uses, bulk regulations, definitions, administrative pro-
cedures, and so forth are collectively called the “text.” The map and text
are used in tandem; each zoning district on the map has a corresponding
list of permitted uses within the text. The list of permitted uses, includ-
ing permitted accessory, temporary, and special or conditional uses, is
exhaustive. An accessory use might be a garage, while a temporary use
may refer to a fruit stand or construction shed. A special or conditional
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use is one permitted in a district but only subject to certain articulated
conditions. For example, a neighborhood grocery may be permitted in
a residential area provided it is screened, has no electric signs, and is
open only at certain hours. The point of imposing such conditions is to
preserve the character of the area, minimizing the negative side effects
of otherwise necessary or desirable uses. Each district also has a set of
bulk regulations limiting, for example, the size of the lot per unit, the
permitted height of principal and accessory structures, minimum yard
requirements, and off-street parking and loading requirements.

There are essentially three broad categories of uses—residential,
commercial, and industrial—though “mixed use” and “overlay” districts
are increasingly common as well. Except for such mixed use areas, dis-
tricts are generally categorically exclusive: Homes are not permitted in
commercial or industrial districts, factories are not permitted in resi-
dential or commercial districts, and so forth. The districts theoretically
follow a use-intensity pattern, so that low-density residential uses do not
abutindustrial or even intensive commercial uses. Thus, a ring of garden
or medium-rise apartment buildings in a high-density residential zone
might appropriately separate single-family homes in a low-density resi-
dential zone from a shopping center, as they do in Honolulu’s Manoa
Valley around the Manoa Marketplace.

There is also a section in the text treating uses that were permit-
ted as of some past date but fail to conform to the existing land use
regulations for the district, called collectively “nonconformities.” Most
courts have held thatitis an unconstitutional confiscation of property to
require the immediate termination of what had previously been a lawful
use of property after a zoning change renders that use prohibited in
that district. Some jurisdictions, including Hawai‘i, use “amortization”—
the termination of a nonconforming use after the end of an arbitrarily
determined useful life."” Local governments employ this technique most
often in eliminating low-investment nonconforming uses, such as signs
and billboards, or to terminate what they consider particularly noxious
uses, such as junkyards.

Finally, there are administrative regulations setting out how the zon-
ing ordinance restrictions on a particular parcel of land may be changed.
The principal agencies for administration of alocal zoning ordinance are
(1) a zoning officer or administrator, (2) the zoning board of appeals,
(3) the local legislative body, and (4) the planning commission.

The zoning administrator is generally responsible for seeing that
the provisions of the zoning ordinance are carried out. He receives
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complaints of violations and issues zoning certificates if so required
by ordinance. He also grants or denies certain special use requests. In
Honolulu, that officer is the director of the Department of Planning
and Permitting (DPP). The zoning administrator’s decisions may be
appealed to a board of appeals, alternatively known as a zoning board
of adjustment. Generally, this board also hears all requests for variances
or exceptions from the terms of the zoning ordinance (exceptin Hono-
lulu, where, by charter amendment, the DPP director hears and decides
all variances). The local legislative body is responsible for enacting the
zoning ordinance in its original form (usually upon recommendation
of a zoning commission appointed for the purpose) and for adopting
amendments. Amendments, usually reviewed first by a recommending
body such as the planning commission, take two forms: textual and map.
The latter, in which land is reclassified (“rezoned”) from one district to
another, is by far the most common. Finally, a planning commission,
an appointed body, is constituted for the purpose of advising on the
planning aspects of land use changes. The commission usually reviews
requests for amendments and special uses, reviews (and in some cases
approves) subdivision plats, holds public hearings, and occasionally
provides planning recommendations on variance and special or condi-
tional use requests.

The Place of Planning in Land Use Controls

In theory at least, land use regulations should follow comprehensive
planning. Indeed, such was the original philosophy behind zoning in
the United States. In 1928, the U.S. Department of Commerce promul-
gated the Standard City Planning Enabling Act, which contemplated the
establishment of a planning commission for each adopting city, whose
duty it was to produce a “master plan”—a comprehensive scheme of
development—for the physical development of the city. However, the
plan was to be advisory to the governing body of the city.'* The statutes
of many states permit the formulation of such a plan by a planning
board or commission. Many of these same states then require its adop-
tion by local legislative bodies. A few (e.g., Hawai‘i, California, Oregon,
Florida) require conformance to these plans once they are adopted.
However, not many court decisions have advanced the cause of
mandatory planning before zoning. While observing that good planning
is important as a requisite or even a prerequisite to effective land use
controls, the judiciary has often interpreted planning requirements so
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broadly as to make them nearly meaningless. The following New Jersey
court’s characterization of the plan-zoning ordinance link is typical: “No
doubt good housekeeping would be served if a zoning ordinance followed
and implemented a master plan . . . but the history of the subject dictated
another course. . . . A plan may be readily revealed in an end-product—
here the zoning ordinance—and no more is required by statute.”"® Given
such interpretations, comprehensive planning is often advisory.

The Enabling Act

The state enabling legislation grants to Hawai‘i’s four counties the power
to zone, primarily as a tool to implement “a long-range comprehensive
general plan prepared or being prepared to guide the overall future
development of the county.”'® The manner and method of administra-
tion and enforcement is left wholly to the discretion of the counties,
except that nonconforming uses may be terminated only through amor-
tization and then only in commercial, industrial, apartment, and resort
districts.'” As noted above, amortization of nonconformities has been
upheld in several states, provided the period after which the use must
end is reasonable. Reasonableness is generally a function of the owner’s
investmentin the structure or use and the structure’s age in relation to its
predetermined useful life. Additionally, the enabling legislation permits
(but does not require) minor rezonings—“non-significant changes”—by
administrative bodies (such as zoning boards or planning commissions)
or officers (such as the director of Planning and Permitting in Hono-
lulu), even though courts regard even minor rezonings as legislative acts
requiring the passage of an ordinance by a county council."®

Finally, Hawai‘i is one of the first states in the nation to require
local governments to permit two dwelling units per lot in all residence
zones."” Called “ohana zoning,” the law was passed in 1981* princi-
pally to help alleviate Hawai‘i’s acute housing shortage and to permit
extended families to live on the same lot, even if the lot was zoned for
single-family residences. A county may forbid such second dwellings
only if public facilities (water, sewer) are inadequate or bulk require-
ments (yard, setback, height) are potentially infringed.

County Charter Provisions

The charters of Hawai‘i’s four counties all provide for zoning, yet they
do so in different ways and with different implications, particularly in
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terms of the legal effect of plans on the zoning ordinance. Those por-
tions of the counties’ zoning powers that are enshrined in the charters
may not be altered by the county councils, either by ordinance or reso-
lution. The State Constitution provides that charters may be amended
only by general law of the legislature or by vote of the people of the
county.?’ County charter provisions also deal with the relationship of
planning to zoning. This issue is best analyzed on a county-by-county
basis.

HoNoLuLU

The charter of the City and County of Honolulu ties zoning to plan-
ning very closely. Indeed, zoning (and subdivision) must conform to
so-called regional (sub-island) development plans in order to be valid
at all.® These development plans were adopted in 1982 and “amended”
(replaced, actually) between 1999 and 2004, eliminating both the
original detailed maps and site-specific text that allegedly too much
resembled zoning maps and ordinances.** The Honolulu City Council
passed (by resolution) a general plan in 1977 and amended it in 1997,
butitis largely advisory under the present charter. It is, however, a guide
that certain state agencies are required by statute to consider or con-
form to, as described in chapter 1.* Designed to cover a wide range
of objectives, the Honolulu General Plan is largely aspirational and
strives to “set forth the city’s objectives and broad policies for the long-
range development of the city,” addressing general social, economic,
environmental, and design needs.? It includes within its purview policy
and development objectives “to be achieved for the general welfare and
prosperity of the people and the most desirable population distribution
and regional development pattern.”” The development plans indicate
geographically where future development is planned and where it is
not;® they are supposed to implement the general plan’s goals. There
has been considerable debate in Honolulu over what the county’s eight
development plans should contain. However, the charter is quite clear as
to what they are and what they must contain: ““Development plans’ shall
consist of conceptual schemes for implementing and accomplishing the
development objectives and policies of the general plan within the city.
A development plan shall include a map, statements of standards and
principles with respect to land uses, statements of urban design prin-
ciples and controls, and priorities as necessary to facilitate coordination
of major development activities.”*’

The development plans and maps (which “shall not” be detailed in
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the manner of zoning maps) must describe the desired urban character
and the significant natural, scenic, and cultural resources for the several
parts of the city to a degree that is sufficient to serve as a policy guide
for more detailed zoning maps and regulations and public and private
sector investment decisions.” For example, the Primary Urban Center
Plan contains chapters on downtown’s current role in O‘ahu’s develop-
ment pattern, on the plan for future development of the area, including
plans to protect and enhance “natural, cultural and scenic resources,”
on transportation, on infrastructure, and on public facilities.”’ All O*ahu
Regional Development Plans are available on the Department of Plan-
ning and Permitting Web site.*

Based on this language, some commentators have suggested thatall
existing zoning must also conform to any new development plans that
are adopted. Moreover, in a series of cases, the Hawai‘i Supreme Court
has held that (1) zoning must conform to plans;* (2) in case of contra-
diction between plans and zoning designation, the more restrictive of
the two controls present land use;* and (3) both plan map and zoning
map amendments are legislative acts.”® While it is not clear whether the
Honolulu City Council is required to rezone all land to accord with
the development plans, in 1966 the Court also held that zoning ordi-
nances passed or amended after such plans are passed but contrary to
their provisions are void.”® Under the current revised charter, a land-
owner may seek a development plan amendment and a zoning map
amendment concurrently. The Honolulu City Council presently hears
and decides all such amendment requests at one “annual review,” so
as to adequately consider their cumulative effect on the development
plans.

MAul

Like Honolulu, Maui County’s plans are binding. Although Section
8-8.5 of the Maui County Charter—the general and community plan-
ning provision—says nothing about land use changes and develop-
ment proposals having to conform to either the general plan or the
area-specific community plans,”” Section 2.80B.030.B of the Maui
County Codes states, “All agencies shall comply with the general plan.
Notwithstanding any other provision, all community plans, zoning ordi-
nances, subdivision ordinances, and administrative actions by agencies
shall conform to the general plan. Preparation of County budgets and
capital improvement programs shall implement the general plan to the
extent practicable. The community plans authorized in this chapter
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are and shall be part of the general plan of the County, as provided by
section 8-8.5 of the charter.”®® Thus, while the ordinance continues to
emphasize the general plan as a guide, it nevertheless requires that local
zoning and subdivision regulations conform to that guide.” There is
nothing prospective about this language. The Maui ordinance provides
that both past and present zoning and subdivision ordinances have to
conform to its plans, which requires therefore that all existing ordi-
nances be changed as well.* However, as this language is contained in
an ordinance, not a charter, it can easily be amended.

The Maui General Plan is primarily a statement of policies. It con-
sists of two parts: (1) a set of objectives expressing the common wishes
and aspirations of the county residents and (2) policies that will have to
be carried out in order to attain each objective.* Together, the objec-
tives and policies of this plan provide a framework for the specific deci-
sions that the county will be required to make in the future.” They are
carried out through an implementation program.*

The detailed community plans are required to be far more spe-
cific. The community plans created and revised by the citizen advisory
committees must set forth, in detail, land uses within the community
planning regions of the county. The objectives of each community plan
must implement the policies of the general plan. Each community plan
must include implementing actions that clearly identify priorities, time-
lines, estimated costs, and the county department accountable for the
completion of the implementing actions.**

Moreover, once adopted into the county code (by ordinance), the
community plans are incorporated into and made a part of the general
plan, so that they are supposed to be as binding as the general plan with
respect to local zoning and subdivision ordinances: “The community
plans authorized in this chapter are and shall be part of the general plan
of the County, as provided by section 8-8.5 of the charter.”” Further-
more, Section 8-8.5 of the Maui County Charter states, “The community
plans generated through the citizen advisory councils and accepted by
the planning commission, council, and mayor are part of the general
plan.”
the general plan.

Thus, the charter also specifically ties the community plans to

KAvuA‘l

The relationship of planning to zoning on Kaua‘i is relatively straight-
forward. The Kaua‘i Charter requires the County Council to adopt a
general plan setting forth in graphic and textual form policies to govern
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the future physical development of the county: “Such plan may cover
the entire county and all of its functions and services or may consist
of a combination of plans covering specific functions and services or
specific geographic areas which together cover the entire county and
all of its functions and services. The general plan shall serve as a guide
to all future council action concerning land use and development
regulations, urban renewal programs and expenditures for capital
improvements.”"’

Based upon this language in the Kaua‘i Charter, it is unlikely that
local zoning and subdivision regulations could be required to conform
to the Kaua‘i General Plan. Because the charter further provides that
relatively detailed development plans merely implement the guidelike
general plan (a provision that the Maui Charter lacks), it is also unlikely
that development plans would be construed to supersede past or future
zoning and subdivision regulations, even though the charter requires
both the general and development plans to be adopted by ordinance
and not by resolution.*

HAwAI‘

Hawai‘i County, on the other hand, clearly means for its zoning and
subdivision codes to conform to its planning schemes—in this case, its
general plan—at least prospectively:

(a) The council shall enact zoning, subdivision, and such
other ordinances which shall contain the necessary provisions
to carry out the purpose of the general plan.

(b) No public improvement or project, or subdivision or
zoning ordinance, shall be initiated or adopted unless the same
conforms to and implements the general plan.*

The requirements for the Hawai‘i general plan are specifically spelled
out in the county code, making it possible for its contents to be rela-
tively detailed. These include a “statement of development objectives,
standards and principles with respect to the most desirable use of land”
in the county and identifying those uses as “residential, recreational,
agricultural, commercial, industrial and other purposes,” which are to
be “consistent with the proper conservation of natural resources and
the preservation of . . . natural beauty and historical sites.” Details for
the use of land are to address such issues as the most desirable popula-
tion density; a system of roads and public access to shorelines and other
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open spaces; locations and improvements of public buildings; location
and the extent of public utilities and terminals; the extent and location
of public housing projects; adequate drainage facilities and control; and
air pollution.”" Anything not covered in detail is provided for in a more
general statement recognizing that the County Council may address
“such other matters as may . . . be beneficial to the social, economic, and
governmental conditions and trends . . . of the county . . . to promote
the general welfare and prosperity of its people.” The Hawai‘i County
Plan, like those of Honolulu, Maui, and Kaua‘i, is adopted into its code
by ordinance.”

County Zoning in Hawai‘i

County zoning in the State of Hawai‘i may be said to be a mixture of
innovation and “Euclidian” zoning. Euclidean zoning (after the land-
mark Euclid case) is a convenient nickname for traditional as-of-right
or self-executing zoning (that is, no special permissions are needed)
in which district regulations are explicit; residential, commercial, and
industrial uses are segregated; districts within categories such as “resi-
dential” are cumulative (“higher” uses such as single-family residences
are permitted in “lower” use zones, such as those for apartments); and
bulk and height controls are imposed.> It also results in the least guid-
ance for landowners because of its many required reviews and often
imprecise standards, particularly in its “overlay” zones.

HonoLuLu CounTy: THE DEMISE OF EUCLIDEAN ZONING?

The City and County of Honolulu’s Land Use Ordinance (LUO) con-
tains many—but not all—of the zoning requirements of the city and
county. The rest are found in the charter. While clearly retaining many
standard Euclidean zoning features, both contain many elements, such
as special permit zones and overlays, that make Honolulu’s zoning
requirements the most technical and thorough of the four counties.

The Zoning Districts

The LUO divides the land area of O‘ahu into twenty-four districts,
each with its own set of permitted uses, restrictions, and standards.
These are in turn grouped into eleven broad categories: preservation,
agricultural, country, residential, apartment, apartment mixed use,
resort, business, business mixed use, industrial, and industrial-commer-
cial mixed use as follows:*®
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Preservation
Restricted
General
Military and Federal

Agricultural
Restricted
General

Country

Residential

Apartment
Low-density
Medium-density
High-density

Apartment Mixed Use
Low-density
Medium-density
High-density

Resort

Business
Neighborhood
Community

Business Mixed Use
Community
Central

Industrial
Limited
Intensive
Waterfront

Industrial-Commercial Mixed Use

P-1
P-2
F-1

AG-1

AG-2

C

R-20, R-10, R-7.5, R-5,

R-3.5

A-1
A2
A-3

AMX-1
AMX-2
AMX-3

Resort

B-1
B-2

BMX-3
BMX-4

I-1
I-2
I-3

IMX-1
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Each district carries with it certain typical standards relating to
permitted uses, bulk of structures, required yards, and the like, all theo-
retically designed to protect the health, safety, welfare, and morals of its
inhabitants. While certain regulations apply generally to all districts, the
LUO is so organized that, once a landowner locates a parcel of property
on the zoning map of O‘ahu, a general idea of what is permitted in the
zoning “envelope” surrounding that parcel is easily found by looking up
that district in the text of the LUO. The zoning map, prepared by the
director of the Department of Planning and Permitting, is available for
public inspection—and purchase—at the Office of the City Clerk; it is
also available online.”® In the event of conflict between the map and the
text of any ordinance, the text prevails.®”

An example of how the LUO works is the A-1 apartment district.”
First, the following principal uses permitted in that district are listed in
Table 21-3 (the Master Use Table), most of which are generally permit-
ted, with additions, in the rest of the apartment districts as well (an
example of cumulative zoning):*

Boarding facilities

Consulates

Duplex units

Detached one-family dwellings
Detached two-family dwellings
Multifamily dwellings

Public uses and structures
Type A utility installations

The Master Use Table also lists special accessory uses. An accessory
use is, inter alia, “clearly incidental to and customarily found in connec-
tion with the principal use.”® Accessory uses include home occupations
and receive-only antennas.®

Also listed are uses and structures that are permitted only upon
the fulfillment of certain conditions (these conditions and permits for
use are discussed later in the section on zoning administration). One
such category of conditional uses includes group living facilities, spe-
cial needs housing for the elderly, use of historic structures, neighbor-
hood grocery stores, day care facilities, meeting facilities, elementary,
intermediate, and high schools, joint use of parking facilities, off-site
parking facilities, Type B utility installations, and joint developments.®
Special uses are also permitted only upon certain conditions but differ
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in that they are less permanent or less obtrusive than conditional uses.
An example of special uses includes language schools.®

Second, the area, yard, and bulk regulations set out size limitations
on principal structures and indicate where accessory structures may or
may not be located in relation to required front, side, and rear yards.®*
A separate table in this section contains the intensity-of-use ratio known
as the “floor area ratio” or FAR. Briefly, FAR refers to the ratio of floor
area to land area permitted, expressed as a percent or decimal.®® Thus, a
floor area ratio of .5 would mean that on a ten thousand square-foot lot,
the maximum floor space permitted would be five thousand square feet.
Additional height and yard limits would also apply, but usually applica-
tion of the FAR results in a structure smaller than would otherwise be
permitted within such height and yard limitations. The consideration of
such regulations creates what is commonly called the “zoning envelope”
within which a permitted building must fit.

The Special Districts

That zoning in large cities is substantially changed from the heyday
of Euclidean zoning is clear.®® The most obvious change is the trend
toward permitting: Instead of the traditional zoning district listing
ranges of permitted uses on a parcel so zoned, a special zone is set out
in the zoning ordinance and a permit to develop a particular project is
issued in accordance with certain standards and goals; little is permitted
automatically. The Honolulu LUO contains a classic example of this
trend, particularly in its planned unit development regulations and spe-
cial design district regulations.

Special Design Districts

An increasingly common approach to the regulation of develop-
ment through zoning is to require that development of any kind be
allowed only by special permit in certain areas. While a few communi-
ties appear to require practically all development to go through such
a permitting process (for example, Irvine, California), the Honolulu
LUO requires it only by means of its special design district (SDD) des-
ignation. There are now seven special design districts in the City and
County of Honolulu: the Hawai‘i Capitol Special District, the Diamond
Head Special District, the Punchbowl Special District, the Chinatown
Special District, the Thomas Square/Honolulu Academy of Arts Special
District, the Waikiki Special District, and the Hale‘iwa Special District.®”
All but the Waikiki District are “overlay” districts: The regulations appli-
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cable in such districts are in addition to—or “overlay’—the standards
and requirements in the traditionally mapped zoning district upon
which they are superimposed.

The establishment of a special design district is a multistep pro-
cess.”® First, the department discusses the proposal with the applicant
and may assign a project manager to review the proposal.® Additionally,
the applicant must present the project to the relevant neighborhood
board.” Once these steps have been completed, the proposal is submit-
ted to the director of DPP, pertinent governmental agencies, and the
Design Advisory Committee for review and comment.”” The director
of DPP must then either deny the application or submit a report and
proposed ordinance to the planning commission.”” Within forty-five
days of receiving the proposal, the planning commission must hold a
public hearing; within thirty days of the public hearing, the planning
commission must forward the director’s report and proposed ordi-
nance to the Honolulu City Council. The council then holds a public
hearing and may approve, conditionally approve, or deny the proposed
ordinance.”

If the district is established, the DPP director creates a design con-
trol system for all development in the district, promulgating “regula-
tions which provide guidance for the design of new development and
the renovation of existing development.””* All development in an SDD is
classified as major, minor, or exempt. Major and minor projects require
special district permits in order to proceed.™

Changing Districts and Uses

The name of the game in zoning is change.” Change is accom-
plished through amendments, special and conditional uses, and vari-
ances, with procedures within the City and County of Honolulu con-
tained in both the LUO and the Honolulu Charter. Key actors in these
processes are the Honolulu City Council, Planning Commission, Zoning
Board of Appeals (ZBA), and the director of the DPP.

Administration and Administrative Appeals

The formulation of general and development plans, as well as the
administration of the zoning and subdivision ordinances of the City
and County of Honolulu, are both largely in the hands of the direc-
tor of DPP.”” Thus, the DPP director receives nearly all applications for
land use changes and the initial interpretive and information requests.
Appeals from the final decisions of the director and in the general
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administration of the ordinance go to the ZBA. The ZBA will sustain an
appeal only in the event of an erroneous finding of fact by the director
or upon a finding that the director acted in an “arbitrary or capricious

manner or had manifestly abused his discretion.””®

Amendments and Public Hearings

There are three classes of amendments set outin the LUO: changes
in zoning (so-called map amendments or rezonings) or amendments to
the LUO (so-called text amendments); establishment of special design
districts; and the creation of planned unit developments. All require
the adoption of an ordinance by the Honolulu City Council.” In all
categories, it is critical to follow the procedural timetable. A missed
deadline can result in a procedural defect that may require starting all
over again.

Whether map or textual, a landowner requesting an amend-
ment must first present the request before the neighborhood board
of the project’s district.*® After presentation, the applicant submits
the request for an amendment to the DPP director, in whom the city
charter vests the power to prepare zoning amendments.* The director
then requests written comments and recommendations on the rezon-
ing from pertinent governmental agencies, community organizations,
and other interested parties during a forty-five-day comment period.*
If the director chooses to proceed with a rezoning request, he submits
areport and proposed ordinance to the Planning Commission for fur-
ther review® within ninety days of acceptance of the initial completed
request.®

The Planning Commission is specifically provided for by the char-
ter.® Consisting of nine members, it not only advises the mayor, council,
and the director of DPP and reviews local plans, butitis also vested by the
charter with the authority to review subdivision and zoning ordinances
and amendments.*® Upon receiving the report of the DPP director in
regard to a proposed amendment, the commission must hold a public
hearing within forty-five days and transmit the proposed amendment
(with its recommendations and those of the DPP director) “through
the mayor to the Council for its consideration and action” within thirty
days of the close of the public hearing.*” The council must then hold
another public hearing and either approve, approve with modifications,
or reject the proposed amendment within ninety days after receiving
the proposal from the commission. If the council fails to act, such inac-
tion signifies rejection.®
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Throughout the proceedings, it is clear that the council has the
“last word,” and therefore it is reasonable to assume that the process up
to the point of the council hearing and consideration is advisory only.
Indeed, the Hawai‘i Supreme Court has so held, rejecting contentions
that formal administrative procedures apply to either the DPP or the
planning commission’s processes.*

One of the thorniest issues in the council hearing process is how
much the amendment can be changed by the council after the hear-
ing without triggering the need for a new hearing. While presumably it
could not substitute another amendment entirely, it is surely not neces-
sary to rehear an amendment proposal after the insertion of every new
comma. Indeed, the Hawai‘i Supreme Court has held that the raising of
a height limit in the special Hawai‘i Capitol District by sixty feet (from
250 to 310 feet) after public hearing was not sufficiently significant to
require a new hearing.”” While agreeing that the council could not
adopt a proposal different from the one “noticed” for public hearing
merely because the changes were “advocated or discussed at a public
hearing,” the Court declared that it would have to be “fundamentally
different from that proposed [so] as to amount to a new proposal” in
order to require a re-notice and rehearing.”’ How the Court would
decide a more complex matter, such as changes to development plans
after council hearing, remains to be seen.

A final point on the amendment process is that some courts have
held that map amendments involving relatively small land parcels
should be treated as judgelike or quasijudicial determinations, even
when made—as in Honolulu—by a legislative body such as the City
Council.”” With largely local effects and often with contestants argu-
ing for and against, the proceeding does more closely resemble the
judicial process rather than the public-policy and general-applicability
character of legislation and the legislative process. The results of such
a determination would be significant in the judicial process: Issues in
appeals from legislative determinations are tried in court de novo (all
over again), while administrative appeals are reviewed based solely on
the record already made before administrative bodies or legislative bod-
ies acting in nonlegislative capacities (as in the granting of shoreline
management permits in Honolulu). The Hawai‘i Supreme Court has
expressly held that rezoning is a legislative act.”” While legislative deci-
sions are, in accordance with appropriately drafted enabling provisions,
traditionally subject to referenda, quasijudicial decisions traditionally
are not.”* The U.S. Supreme Court, however, recently decided that
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both legislative and administrative acts are subject to the referendum
process in City of Cuyahoga Falls v. Buckeye Community Hope Foundation.”
Although it remains unlikely that zoning by initiative and referendum
in Hawai‘i will be revived (because of the Nukolii and Hawaii Kai deci-
sions discussed above), the federal Buckeye decision throws this area of
the law into confusion.

Conditional Zoning: Reclassification/Development

Conditions on rezoning and conditions on development proceed
from different bases in law and policy. The purpose of placing condi-
tions on the land reclassification or rezoning process at common law
is to prevent the use of land in a fashion inconsistent with the overall
zoning scheme or development plan for the area. Honolulu specifically
provides for conditions on rezoning in its LUO:* Before the enactment
of a zoning change, the City Council may impose conditions on the
applicant’s use of property. The stated rationale is to protect the public
from “potentially deleterious effects” of the proposed use and to fulfill
the need for “public service demands created by the proposed use.””
The LUO further provides that the required conditions be formally
recorded in a so-called unilateral agreement.”® Some observers argue
that is a fundamentally flawed process for at least two reasons. First, there
is no reason why the two purposes set out in the LUO cannot be accom-
plished by other more traditional and defensible means: Providing for
infrastructure and public facilities is usually accomplished through the
development or subdivision exaction or impact fee, discussed in chapter
3. Protecting the public from deleterious effects of a use is usually accom-
plished either by removing the use from the zoning district or by making
ita special or conditional use, approved according to strict standards and
by permit only by a zoning administrative officer after a hearing—but
without a zone change. Second, critics also suggest that the method of
memorializing the conditions—the unilateral agreement—is both illegal
and a contradiction in terms. Under basic contract law theory, there is
no such thing as an enforceable “unilateral” agreement: An agreement
presumes at least two parties and, to be enforceable, “consideration”—a
bargained-for benefit—must flow both ways. A “unilateral” agreement is
thus lacking the required reciprocity element, as the applicant is making
a one-sided promise and receiving nothing in exchange.

There are also more general problems with Honolulu’s conditional
zoning. Related to or often treated the same as contract zoning, the
practice comes dangerously close to bargaining away the police power
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of local government. In most jurisdictions, this kind of conditional
zoning is considered illegal, unless (as with development agreements
discussed in chapter 3) there is a statutory basis for the practice.”” More-
over, it is difficult to know what is or is not permitted in a mapped zone
classification if zoning approvals are regularly hedged with conditions
on approval, such as the common limiting of existing uses to fewer than
those permitted in the new zone classification under the local zoning
ordinances.'™ Such limitations rarely have anything to do with the
appropriateness of the use in the district. Rather, community and/or
government opposition—either to most of the uses permitted in the
zoning ordinance in that district or to the particular use, without condi-
tions governing how the use is to be carried out—is among the salient
reasons for conditioning the rezoning. If the concerns are legitimate,
then perhaps the controversial other uses should be removed from the
zoning classification as uses “of right” and permitted only upon certain
articulated conditions, thereby leveling the playing field for all par-
ticipants in the zoning game. Otherwise, the zoning ordinance itself
becomes something of a shibai (pretense).

Special and Conditional Uses

The city may impose conditions on land use changes without resort
to conditional zoning, however, as it can now process special and condi-
tional uses. Provisions in the LUO specifically address such conditional
permissions, each of which could, by the process of text amendment dis-
cussed above, be expanded to cover any situation to which conditional
zoning might be applied. The difference is that the City Council is not
involved in the special or conditional use process, except to the extent
that it originally—or in the future (by way of text amendment)—lists
in each zoning district classification the special or conditional uses that
might be approved, according to the process described below.

The conditional use permit is the broader of the two categories.
Like the approval of planned developments and major projects in coun-
cil-established SDDs, conditional use permit applications are issued by
the director of the DPP.'’! In deciding such applications, the director is
guided by the standards set out for such conditional uses generally—
and by specific uses in particular—as set out in the LUO in Article V and
the list, if any, of conditional uses appended to or contained in the LUO
sections applicable to particular zone district classifications. The direc-
tor may also vary the application of dimensional and bulk standards
(yard, lot dimension, height) in permitting such uses.'"?



64 Regulating Paradise

Special use permits can be granted for uses of a less permanent
or intrusive nature. Reflecting that lower level of potential impact, no
hearing is required; application to the DPP director is sufficient.'”® As
with conditional uses, the special use permit is restricted to those special
uses set out as permitted in the various zoning district classifications.
While some of the uses permitted in this category are both permanent
and consequential (such as private vacation cabins), most are tempo-
rary in nature, such as produce stands and construction trailers.'*

Variances

The DPP director has the authority to soften the application of the
precise zoning ordinance requirements under extraordinary circum-
stances by “varying” applicable building and use requirements. Accord-
ing to the charter, an applicant’s success in obtaining such variances is
based upon convincing the director of “unnecessary hardship”:

(1) the applicant would be deprived of the reasonable use of
such land or building if the provisions of the zoning code were
strictly applicable;

(2) the request of the applicant is due to unique circum-
stances and not the general conditions in the neighborhood,
so that the reasonableness of the neighborhood zoning is not
drawn into question; and

(3) the request, if approved, will not alter the essential
character of the neighborhood nor be contrary to the intent
and purpose of the zoning ordinance.'”

Variances have become increasingly difficult to obtain. If the direc-
tor denies the variance, the landowner may appeal to the ZBA, which
holds another hearing on the variance and determines whether or not
the action of the director was clearly erroneous, arbitrary or capricious,
or an abuse of discretion.'” Because legal standards are applied, an appli-
cant’s success is largely dependent on legal research and supplying past
cases in which variances were granted under similar circumstances.

Nonconformities

Nonconformities violate either present structural or present
use requirements. Counties may not pass zoning ordinances that
eliminate single-family or duplex residential and agricultural uses as
nonconforming.'"”
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Somewhat different rules apply to nonconforming structures. In
Honolulu, while nonconformities may not be expanded, moved, or
structurally altered, the nonconforming use of part of the structure may
be expanded under certain circumstances. Moreover, the use of the
structure may change to other nonconforming uses “of the same nature
and general impact,”'® and the structure itself may be repaired so long
as the work is limited to an enumerated list of “ordinary repairs”'® (up to
10 percent of its value in any twelve-month period), thereby extending
its life indefinitely. The repairs permitted are unlimited if they are for the
purpose of “strengthening or restoring to a safe condition” a structure
declared to be unsafe by an appropriate official. The structures must
cease to be used in a nonconforming fashion if use is discontinued for
twelve consecutive months or for any eighteen months in three years.'"
If the nonconforming structure is damaged or destroyed beyond 50 per-
cent of its replacement cost, then it must be reconstructed in a conform-
ing fashion only.""! Under the Honolulu LUO, nonconforming uses of
land (as opposed to structures) may neither be enlarged, moved about,
nor expanded, and nonuse for six consecutive months or for a total of
twelve months in any three-year period will result in termination.''?

MAU‘1 COUNTY: UNREFINED EUCLIDIAN

With the exception of its historic preservation provision, Maui’s zoning
scheme is traditionally Euclidian.'"® Like the County of Hawai‘i, Maui
appears to have some virtually unclassified (“interim zone”) areas.'*
The districts set out in the ordinance are for the most part both less
complicated and less finely tuned than those in Honolulu, reflecting
Maui County’s less-developed and more rural character.

The Zoning Districts
Maui is divided into twenty-six zoning districts:'"®
A. Residential districts:

1. R-1 6,000 square feet,

2. R-2 7,500 square feet,

3. R-3 10,000 square feet;

B. Multiple-family districts:
1. Two-family district (duplex district),
2. Apartment districts;
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C. Hotel districts;

D. Business districts:
1. B-1 neighborhood business district,
2. B-2 community business district,
3. B-3 central business district,
4. B-R resort commercial district,
5. B-CT business country town district;

E. Industrial districts:
1. M-1 light industrial district,
2. M-2 heavy industrial district;

F. Airport district;

G. Agricultural district;

H. Off-street parking and loading;
I. Planned development;

J. Givic improvement district;

K. Park districts:
1. PK-1 neighborhood park district,
2. PK-2 community park district,
3. PK-3 regional park district,
4. PK-4 golf course park district;

L. Rural districts:
1. RU-0.5 rural district,
2. RU-1 rural district;

M. Open space districts:
1. OS-1 passive open space district,
2. OS-2 active open space district.

One or two points are worth elaborating. First, the planned devel-
opment “district” is not a traditional zoning district at all but an overlay
district.''® Thus, densities permitted therein depend upon which of the
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five residential district regulations apply to the Planned Unit Develop-
ment (PUD).""” Moreover, the PUD regulations specifically provide
that “[a]ll other regulations shall be the same as those for the particu-
lar district in which the planned development is located.”'"® On the
other hand, a planned development may be located in just about any
district—residential, duplex, apartment, hotel, business, and industrial.
Such districts and the regulation of uses therein are the responsibility
of the County Planning Commission, not the County Council.'’* Maui
uses a three-step approval process for PUDs: approval, sketch plan, and
unified site and building program.' The incentive for undertaking
planned development on Maui is a series of density and related bonuses
designed to reduce development costs.'*!

Of particular interest in Maui County is the “projects district” estab-
lished in 1974.'* Its purpose is “to provide for a flexible and creative
planning approach rather than specific land use designations, for qual-
ity developments.”'** A design proposal for the project area is required
prior to development.'#* In return, the owner/developer retains a degree
of flexibility much like that for planned development.'* Unlike general
PUDs, however, such districts are specifically identified on the Wailuku-
Kahului General Plan.'?* As with planned development zones, both the
zoning ordinance and the subdivision requirements remain applicable
to developments within the project district, except to the extent that
their provisions are modified by or inconsistent with the project district
provisions. As with PUDs, the Planning Commission approves creation
of these districts.'?

Maui has also established civic improvement districts for the
purpose of “encouraging, securing and maintaining the orderly and
harmonious appearance, attractiveness and aesthetic development of
structures and developments in such districts in order that the most
appropriate use and value thereof be determined and protected and that
the public health, safety and general welfare be preserved.”'® A “precise
plan” for any such district must be adopted by the County Council upon
Planning Commission recommendation. The plan describes the area
included, together with applicable standards of design.'®
on, an advisory committee, appointed by the mayor (with approval of
the council), regulates development by reviewing developer/applicant
plans and approving, modifying, or rejecting in accordance with the
standards contained in the plans.”®® For example, the Napili Bay Civic
Improvement District on West Maui’s Gold Coast was established in 1971
through the use of this procedure.'”™ Among the design and land use

From there
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standards described in its precise plan were prohibitions on building
height and total floor area, directives about the construction and style
of buildings, restrictions on signs and advertisements, and instructions
about the availability of off-street parking.'*

Finally, the interim zoning district as it operates in Maui County is
worth noting."”® When the permanent zoning ordinance was enacted
in 1971, there were portions of the county that were left unclassified.
To regulate land use in such areas (Makawao, Lahaina, Hana, Lana‘i,
and Moloka‘i), the county enacted an interim zoning ordinance.'*
Many parts of Moloka‘i and the Kula district on Maui remain in such
an “interim zone,” in which only residential uses are permitted. Land
newly classified as urban by the State Land Use Commission is also often
temporarily placed in this zone.'*

Administration

As in Honolulu, administration of the zoning ordinance in Maui
County is largely the responsibility of the Maui County Council, Plan-
ning Commission, Board of Variances and Appeals, and an administra-
tive officer, the planning director. Zoning changes are ultimately the
responsibility of the council, whether or not they initiate the process.'*
In addition to granting variances,'”” the board acts on all appeals per-
taining to the zoning ordinance and the decisions of the planning
director.”® The Maui Charter provides for the planning director to
prepare and revise the general plan and proposed zoning ordinances
and maps.' The charter also provides for the Planning Commission
to review, hold hearings upon, and make findings on the general plan
and zoning ordinances.'’ The Maui zoning ordinance allows review of
subdivision plans by the director of public works.'*! However, the zoning
ordinance delegates to the Planning Commission, however, the respon-
sibility to prepare a master plan or plans of the urban areas.'* But the
commission is left out of the community development plan formulation
process; it is responsible only for reviewing and making findings and
recommendations on revisions to enacted community development
plans proposed by the planning director or by the council.'*

Conditional Zoning

In 1980, Maui enacted a comprehensive conditional zoning amend-
ment whereby a property owner may substantially improve the chances
of obtaining an otherwise “iffy” rezoning if the applicant agrees in
advance to certain conditions calculated to mitigate public service bur-
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dens and protect the public against deleterious uses that might result.'**
Formal, written agreement to such conditions as the county imposes
might precede consideration of the rezoning request itself, but even
the execution of a separate and unilateral agreement by a landowner to
abide by such conditions will not bind the county to pass the requisite
rezoning amendment. Similar to Honolulu’s scheme, the conditions
are then enumerated in a “unilateral agreement” running in favor of
the council, to be recorded with the Bureau of Conveyances, assuring
that any subsequent purchaser of the land has notice of them. The legal
terminology applied to such conditions or declarations of covenants is
that they “run with the land,” though whether they will be subsequently
enforceable is an unsettled question in Hawai‘i. It may depend more on
the nature of the covenants and who seeks enforcement, rather than on
anything the County of Maui may have in mind.

KauA‘r COUNTY: A NON-EUCLIDIAN APPROACH

Kaua‘i appears to be the only one of Hawai‘i’s four counties in which a
comprehensive plan preceded zoning. Consequently, Kaua‘i’s General
Plan—and in particular its first goal, to maintain the concept of Kaua‘i
as the Garden Isle—has probably had a greater influence on the later-
adopted Comprehensive Zoning Ordinance (the Kaua‘i CZO) than the
plans of the other three counties. As a result, the Kaua‘i CZO varies
from the standard Euclidean ordinance of the other counties. It is pri-
marily a density-based rather than lot/use-based ordinance.

Districts, Uses, and Automatic Rezonings

The Kaua‘i CZO is organized into six major-use categories with
fourteen districts and two overlay categories with nine districts, all of
which are drawn on zoning maps depicting the seven planning areas
into which the county has been divided: Kapa‘a-Lihu‘e, Koloa-Po‘ipt,
Hanapépe, Waimea, Hanalei, Kilauea, and Kaua‘i-Ni‘thau.'* These dis-
tricts are as follows:'*

Residential R: R-1, R-2, R4, R-6, R-10, R-20
Resort RR: RR-10, RR-20

Commercial C

Neighborhood Commercial CN

General Commercial CG

Industrial 1

Limited Industrial 1L
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General Industrial 1G
Agricultural A
Open O
Special Treatment ST
Public Facilities ST-P
Cultural /Historic ST-C
Scenic/Ecological ST-R
Constraint S
Drainage S-DR
Flood S-FL
Shore S-SH
Slope S-SL
Soils S-SO
Tsunami STS

The special treatment and constraint categories are overlay districts.
Thus, underlying mapped district classifications govern use therein
except as modified by whatever special treatment and constraint zone
conditions are applied by “overlaying” the special zones on top of the
mapped zones.'

Kaua'‘i also uses conditional zoning extensively.'** Aside from pro-
viding for the imposition of conditions on any zone change for both
health/safety and public improvement/heritage protection, the Kaua‘i
CZO also lists the kinds of conditions that may be imposed.'* It further
provides for “automatic” zone changes whenever specified conditions
occur.”

The practice of automatic zone changes may seem a bit dubious,
because zoning in Hawai‘i is a legislative act and so, therefore, is rezon-
ing. Rezoning arguably automatically deprives a property owner of the
usual due process involved in rezoning a parcel of land, and some states
therefore forbid the practice altogether. Others, however, permit auto-
matic rezoning under very limited circumstances, comparing it to a spe-
cial use with conditions.” The breach of a condition of such a special
use permit causes the permit to automatically expire, leaving the owner
with the underlying zoning. This special use procedure is superior both
administratively and legally.

Kaua‘i requires a zoning permit for residential,'™ commercial,'”?
industrial,”™ resort,'™ agricultural,’® open space'” development, and
conditional use.' It thus utilizes permit zoning as opposed to the stan-
dard zoning envelope model where many uses are permitted as “of right”



Local Planning and Zoning 71

in each district. There are usually four classes of zoning permits available
for each development type.'”” This zoning permit system is closely tied
to (1) the size of the project and (2) its location in or out of one of the
two classes of overlay districts: constraint and special treatment.'™ An
applicant for a zoning permit files an application with the county plan-
ning department, showing, among other things, existing and proposed
structures.'® Whether the planning director or the Planning Commis-
sion issues the permit depends upon which of the four classes of permit
is required; this in turn depends upon the size of the development and
its location in or out of an overlay or constraint zone.'®

Use permits are required for a variety of uses. For example, fifteen
individual uses require a use permit in commercial districts, from ani-
mal hospitals and automobile sales to warehouses and schools.'®® Such
permits are granted only if the proposed use is compatible within the
district and not detrimental to the health, safety, peace, morals, com-
fort, and general welfare of the community, will cause no substantial
harmful environmental consequences, and will be consistent with the
general plan.'” The commission or the director may impose a variety of
conditions on the permit pertaining to such a location, amount, type,
and time of construction, amount and type of traffic, appearance of the
building, and landscaping.'®

Permitting in a special treatment or constraint district depends
upon the nature and location of a proposed development. In these
overlay districts, the underlying standard zoning district requirements—
residential, commercial, agricultural, open space, industrial—apply,
except as their special requirements impose further restrictions.'®
There are three special treatment districts: Public Facilities (ST-P),
Cultural/Historic (ST-C), and Scenic/Ecologic Resources (ST-R).'
In addition to zoning permit requirements, use permits are required
for nearly all “uses, structures or development” in a special treatment
district.'®

Constraint districts, which are more traditional overlay districts,
contain restrictions directed at alleviating specific physical site develop-
ment problems—or preventing development where such problems are
too severe.'® There are six such districts, designed to deal with drain-
age, flood, tsunami, steep slope, shoreland protection, and unsuitable
soil problems.'™ The flood, shore, and tsunami district regulations track
various state and federal requirements, which are discussed in chapter 6
on coastal zone management and chapter 7 on flood hazards.

Kaua‘i’s permit system is particularly strong in its approach to
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preserving agriculture and open space. In the agriculture district, no
structures other than agricultural buildings and single-family residences
are permitted without a use permit.'”" Moreover, a use permit allows
only the applicant an animal hospital, a church, a school, commercial
recreation, or similar structure as determined by the planning direc-
tor.'” Even if a use permit is issued, subdivision is limited (in order to
“limit, retard, and control such subdivision of agricultural land that will
destroy agricultural stability and potential”!” and to “avoid dissipation
of agricultural land”'™*) according to a sliding scale that ties the number
and size of the subdivided lots to the size of the original parcel.'” Thus,
a parcel of ten acres or less can be divided into one-acre parcels,'” but
a parcel between thirty and fifty acres may be divided into only five-acre
parcels.'”” However, while at least one dwelling unit may be constructed
on each parcel of one acre or larger, three additional acres per parcel
are needed for each additional dwelling unit on the same parcel, up to a
maximum of only five dwelling units per parcel, regardless of its size.'”™
The open space district is designed principally for the preservation
of environmentally critical land or water areas and the regulation of
development in hazard zones.'” As in the agriculture zone, the gener-
ally permitted uses are structurally limited to agricultural buildings and
single-family residences.'™ Land coverage is limited to 10 percent of
a lot or parcel.” Density is limited according to the underlying State
Land Use Commission classification.'® Thus, the limit is one dwelling
unit per acre on land classified urban (provided the slope is no greater
than 10 percent), one dwelling unit per three acres if it is designated
rural (or if the slope exceeds 10 percent in urban), and one dwelling
unit per five acres on agricultural land.'®

Both districts may be subject to Kaua‘i’s “agricultural park” ordi-
nance passed in 1974, whereby an area of at least 350 acres in either
the agricultural or open space zone may become a sort of agricultural,
development-free horizontal condominium.'®* The purpose of the ordi-
nance was apparently to prevent development of agricultural land and
to keep it available to small farmers.'®

Administration

The permit/performance nature of the Kaua‘i CZO obviates much
“normal” zoning administration. A few points of difference from stan-
dard practice in Hawai‘i in the variance and amendment process are
worth noting, however.

The variance on Kaua‘i has two extraordinary features. First, the
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zoning ordinance not only fails to recite the usual hardship require-
ment, it also expressly rejects financial hardship as a “permissible basis
for the granting of a variance.” This rejection is preceded by an unusu-
ally articulate list of factors and restrictions on the granting of vari-
ances.'® Second, the variance request is processed, heard, and decided
not by a zoning board of appeals but by the Planning Commission.'”
This is most unusual, as the hearing of variances is generally regarded
as a quasijudicial proceeding for which an appeals board is usually
uniquely qualified. On the other hand, as Kaua‘i has tended toward a
permit-oriented performance land use control scheme, and as the Plan-
ning Commission has a substantial administrative, quasijudicial role by
hearing permit requests under the scheme, it is less illogical that it, as
another appointed body, be entrusted with responsibility for variances
as well.

The amendment process also contains some novel facets. The
Planning Commission not only receives and processes amendment
applications,'®® but it also holds the sole hearing on such applications.'®
This is a laudable piece of economy. The practice (as in Honolulu) of
holding another hearing before the council is unnecessary. However,
the CZO also provides that should the commission disapprove of a pro-
posed amendment, its decision is final, except that its decision may be
appealed to the council, which must then hold a hearing before decid-
ing the fate of the amendment.'” It is not altogether clear why the Plan-
ning Commission is given authority to make final decisions on generally
legislative matters. The providing of an appeal to the council does not
really save this process. Identical procedures for both negative and posi-
tive decisions of the Planning Commission on proposed amendments
would be more consistent, even if it is the intent that the commission
have more than the usual advisory role to the council on amendment
matters.

HAWAI‘TI COUNTY: A TRADITIONAL APPROACH

The County of Hawai‘i zoning ordinance is more traditional than those
of the other three counties. With the exception of two overlay districts,
the zones are textbook-typical. There is a host of permitted uses in each
district, permitted automatically and without the need for, say, the use
permit usually required in Kaua‘i or the potential restrictions of a spe-
cial design or historic, scenic, and cultural districts in Honolulu. There
is, however, a rigorous and comprehensive planning review process
applicable to many of the districts.
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The Zoning Districts

Hawai‘i County divides land into seventeen districts:'"'
RS, single-family residential districts

RD, double-family residential districts

RM, multiple-family residential districts

RCX, residential-commercial mixed use districts
RA, residential and agricultural districts

FA, family agricultural district

A, agricultural districts

IA, intensive agricultural districts

V, resort-hotel districts

CN, neighborhood commercial districts

CG, general commercial districts

CV, village commercial districts

MCX, industrial-commercial mixed use districts
ML, limited industrial districts

MG, general industrial districts

O, open districts

Special districts

Each district lists uses permitted of right, followed by standard bulk
limitations on these uses (yard, height, and so forth), density of cover-
age, and the like.

Plan approval may also be required for any variance or conditional
use permit.'”” No hotel or condominium may obtain plan approval unless
it is approved in accordance with project procedures.'™ A detailed site
plan must be filed with the director of planning (who heads the Depart-
ment of Planning), who must deny, approve, or defer it subject to condi-
tions, according to detailed site planning criteria.'” The director’s deci-
sions are appealable only to the Hawai‘i County Board of Appeals.'”

The director is also authorized to continually review any multiphase
project, raising the potential of a stop-order in the event of violations.'®
Thus, while the uses permitted are determined by the district regula-
tions, the manner in which the uses are developed is controlled by the
director and Board of Appeals in most zoning classifications.

Aside from a relatively straightforward agricultural district, there is
also an intensive agricultural district for the preservation of agricultural
lands that have “high yields of crops.”” There is also an open district
“to protect investments which have been or shall be made in reliance
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upon the retention of such open use.”'” Growing plants (if it does not
impair a view), golf courses, historical sites, private recreation, and pub-
lic parks are the principal permitted uses.'"

Planned Development and Other Special Approvals

The most refreshing aspect of the County of Hawai‘i’s planned
development regulations is that they appear to permit commercial and
industrial as well as residential developments.?”® Moreover, planned
developments are permitted as special use rather than as a new district
classification,” thereby avoiding any potential problems of automatic
“reverting” to the former zone classification in the event that the planned
development permit is violated. However, no planned development is
permitted in any district unless the uses proposed are permitted either
of right or conditionally in the zoning district where the property is
situated.*” Thus a rezoning will often be required before a planned unit
development is approved.*”® This two-step process provides additional
guarantees to property owners who have relied on existing zoning to
develop their property, but it is nevertheless cuambersome for planned
developments.

Hawai‘i’s charter shifts the power to hear and decide variances
from the Planning Commission to the director, but only “as provided
by law.”®* It is therefore not altogether clear that the director is autho-
rized to hear variance requests until “conforming” legislation has been
passed by the council. The charter further provides that the decision of
the director may be appealed to the Board of Appeals.*” The zoning
code presently provides that “a variance shall not allow the introduction
of a use not otherwise permitted within the district.” This language
would appear to foreclose the granting of the notorious use variance.

Conclusion

Local zoning among the counties in Hawai‘i is both similar and diverse.
Some of the mostinnovative and procedurally directland use procedures
in the country—as well as some of the most traditional—are written into
the four county codes. If the name of the zoning game is change, then
Hawai‘i is playing the game, with major code revisions about to begin
or already commenced in all four counties. In particular, major revi-
sions or additions to the all-important detailed plans (which often take
precedence over subsequent zoning amendments) are proceeding in
the two most heavily developed of the four counties—Honolulu and
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Maui. While nationally known for its state land use schemes, Hawai‘i is
also a laboratory for innovative and complex local land use controls. As
aresult of recent decisions by Hawai‘i’s Supreme Court,*” such controls
will be strictly enforceable as well.
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Chapter 3

Subdivisions, Land Development
Conditions, and Development
Agreements

I. SUBDIVISIONS

The subdivision approval process represents one of the most relevant of
land use control techniques. It is exercised at the county level, enabled
through legislation at the state level, and is a prerequisite for virtually
all single-family residential development as well as a significant portion
of new multifamily, commercial, and industrial development whenever
a landowner-developer divides land into more parcels. Generally char-
acterized by preliminary and then final plan or plat approval, it is at
this stage in the land development process that county government
often requires a series of land development conditions (exactions, dedi-
cations, impact fees) precedent to permission to develop.' Such land
development conditions trigger analysis of case law relating to when
government can legally impose such conditions. Hawai‘i has no substan-
tive case law on such conditions (in this, it is virtually alone among states
with significant development).? However, the U.S. Supreme Court has
set down tests requiring nexus and proportionality in order for such
land development conditions to pass constitutional muster, as discussed
in the following sections in this chapter. Of course, to the extenta county
and a landowner negotiate and execute a development agreement, as
permitted by state statute in Hawai‘i, the nexus and proportionality tests
are inapplicable.® This chapter therefore also discusses development
agreements, even though such agreements can and should be negoti-
ated, if at all, far earlier in the land development process than at the
point of subdivision regulation and control. This chapter also discusses
the applicability of the concept of vested rights, given that the vesting
of rights to complete a land development project is what often attracts a
landowner-developer to the development agreement process.

83
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Hawai‘i: Of Mandatory Dedications and Open Space

The State of Hawai‘i has required subdivision exactions for decades. It
does so by statute, directing each county to require and set standards
for the dedication of land for parks and playgrounds in their respective
subdivision ordinances. The county may take money in lieu of land, or it
may take a combination of land and money. Credit against the required
dedication or money must be given both for privately owned parks and
for lands previously dedicated.* The counties have responded in various
ways to this park/playground dedication scheme.

Honolulu

While the subdivision ordinance is ultimately passed by the City Coun-
cil (which also considers any amendments), it is initially prepared by
the director of the Department of Planning and Permitting (DPP) and
reviewed (public hearing, findings, and recommendations) by the Plan-
ning Commission. However, review of subdivisions themselves, as well
as the promulgation of rules and regulations governing such approach,
is up to the DPP director. The rules prohibit the subdividing of land,
the selling or advertising of any interest in land located in a subdivision
(that is, a lot), or the recording of a plat or subdivision unless a final
plan has been approved by the director. Moreover, no roadway may be
opened or building occupied until the director approves the public
improvements required by the rules and regulations.” Appeals from the
director’s decisions are heard by the Zoning Board of Appeals.®
Honolulu follows a traditional two-step process in the review of sub-
divisions. An applicant files twenty copies of the preliminary map with
the DPP’s Subdivision Branch, which reviews the application for confor-
mance with the Subdivision Rules and Regulations.” Requirements for
the preliminary map include detailed location and dimensions of each
lot; location and dimension of existing and proposed streets; slope and
contour lines; location of landmarks and flood/inundation zones; pro-
posed use (residence, park, public building, etc.) of each lot; and exist-
ing and proposed infrastructure (sewer, water, landscaping).® Copies of
the map are distributed to other county and state agencies for review
and comment while the DPP conducts its own review.” The Subdivision
Branch will ultimately accept or reject the application in its entirety.
If accepted, it is next reviewed by the Subdivision Committee, which
meets weekly. The committee looks for any issues that stand out on the
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application beyond mere conformance issues and makes a recommen-
dation to the DPP director.

Next, the DPP director makes a preliminary map decision on the
basis of the committee’s recommendation.'” The director has very little
discretion in preliminary map approval, which signifies that the pre-
liminary map conforms to the rules and regulations promulgated." The
director’s approval is generally accompanied by requirements or condi-
tions, such as the dedication of land for streets and parks (roads, streets,
drainage, sewers, water, landscaping) or the construction or guaranteed
construction (by performance bond) of certain improvements. These
required improvements are coordinated through the relevant DPP
branch or other agency, which will upon improvement completion sub-
mit a letter of work certification to the DPP director. After preliminary
map approval, a developer may be able to obtain permits for model
homes; however, no interest may be sold with mere preliminary map
approval.

Finally, after all such improvements have been completed and
within one year of the date of preliminary map approval (unless
extended), the applicant must submit fifteen copies of the final map.
The DPP director has forty-five days to act on the final map, which deci-
sion is purely ministerial in nature. The sole question is whether or not
the final map conforms to the previously approved preliminary map,
and thus whether the required improvements have been completed.'®

Honolulu has responded to the state’s dedication of land for parks
and playgrounds requirements by including detailed provisions in its
subdivision code that extend beyond subdivisions to multifamily build-
ings: “Every subdivider as a condition precedent to (1) the approval of
a subdivision by the director, or (2) issuance of a building permit for
multiple family development by the Building Department, shall provide
land in perpetuity or dedicate land for park and playground purposes,
for the joint use by the occupants of lots or units in subdivisions as well
as by the public.””® In single-family and duplex zoning districts, 350
square feet per unit must be dedicated.'"* In multifamily districts, the
requirement is 110 square feet per dwelling unit or 10 percent of the
maximum permitted floor area, whichever is less."

Since the state statute permits money payment in lieu of the land
dedication requirement, the Honolulu subdivision code so provides.'®
If the city receives cash instead of land, the money goes into a revolving
fund for parks and playgrounds, to be paid out within five years either
for the purchase of land for new or expanded parks/playgrounds, the
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purchase of park/playground equipment, or the improvement of exist-
ing facilities. Regulations set out standards for the minimum size of a
parcel acceptable for dedication (two and a half acres in a residential
district, ten thousand square feet in apartment districts).'” Priority is first
given to establishing or expanding parks and playgrounds within one-
half mile, one mile, and then two miles of the project site.'”® Honolulu
permits credits against the aforementioned requirements primarily for
private parks and playgrounds. These private facilities must be owned
and maintained by the owner and occupants of the subdivision."

Kaua‘i

Kaua‘i’s ordinance is similar both in form and content to the one
described above for Honolulu, with a few exceptions. Kaua‘i also uses
a two-step review process in which copies of a preliminary subdivision
map are distributed to various county and state agencies before being
reviewed by the Planning Commission for tentative approval. Twelve cop-
ies of the map must be filed with the Planning Department and should
include the tax map key, subdivision name, the names and locations of
adjoining subdivisions, streets, and sewers, the proposed lot and street
layout of the subdivisions, the number and size of lots, the location of
flood or tsunami hazards, and so forth.* The various government agen-
cies have thirty days to review the preliminary subdivision map before
they must submit their review to the planning director. The planning
director then prepares a subdivision report for the Planning Commis-
sion. At this time, the Planning Commission must approve, approve
with conditions, or disapprove the preliminary subdivision map.*' After
tentative approval is granted, the subdivider must then submit six cop-
ies of grading plans, construction plans, and specifications showing
details and road construction, drainage structures, sewers, water mains,
and all other utilities proposed to be constructed in the subdivision.?
The Department of Public Works and Department of Water approve
the construction plan and submit their recommendations of approval
to the Planning Commission,” which is then responsible for the subdi-
vision map’s final approval.?* In granting final approval, the Planning
Commission must determine whether the final subdivision map substan-
tially conforms to the terms, conditions, and format of the preliminary
subdivision map, the construction plans, and whether the applicant
has satisfied all other requirements imposed by law. The commission
has forty-five days to act, or the map is deemed to be approved.* The
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Planning Commission also has the power to grant modifications to the
subdivision code in particular cases, similar to variances in practice.?

One of the requirements for subdivision is parks and playgrounds.*’
However, unlike Honolulu, Kaua‘i uses a population density standard to
compute the amount of land to be dedicated for park and playground
purposes: one and three-quarter acres per thousand “or fraction
thereof.”® As population is difficult to predict until after the develop-
ment is completed, Kaua‘i’s subdivision code provides the following
estimates: 3.5 persons per single-family or duplex unit and 2.1 persons
per multifamily dwelling unit.*’

The manner in which a developer may pay money in lieu of dedi-
cating land is also different. The value of the land to be developed is
used as a basis to calculate the amount of money to be paid: the “raw”
land plus 50 percent of the difference between that raw land value
and the prospective fair market value as improved for development
purposes.” While the money must be used for park and recreational
facilities within the district where the subdivision will be developed, it is
up to the county engineer to decide precisely how it is spent within that
district.” Finally, while credit for private parks is permitted (as the state
statute requires), there is a limit of 50 percent on such credit. Thus all
subdivisions will have contributed to or developed truly public park and
recreational facilities.*

Maui

The Maui subdivision provisions, like those of Kaua‘i, are found prin-
cipally in a separate subdivision code. That ordinance appears to be
administered solely by the planning director, who approves both pre-
liminary and final subdivision plans. An applicant may appeal the direc-
tor’s decision to the Zoning Board of Adjustment and Appeals, which
may also vary the subdivision ordinance’s provisions.*

An applicant must first submit nine copies (or more if requested)
of the preliminary map to the Department of Planning.** Within five
days of submission, the planning director must distribute copies for
review and comment to the director of water supply, the director of
public works, the sanitary engineer, and—if the proposed subdivision is
near a current or proposed state highway—the district engineer.” Other
agencies, including the Department of Environmental Management,
Department of Fire and Public Safety, and the Maui Electric Company
may be consulted at the director’s discretion.”® The director’s review
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period follows, with a decision on the preliminary map required within
forty-five days, or if the project is to be processed as an affordable hous-
ing project, thirty days.”’

The final map must be complete within one year of the preliminary
map’s approval; a missed deadline results in the preliminary map being
deemed null and void.* However, a developer may request an extension
in writing, which may be granted for good cause, so long as the request
is made more than fifteen days before the one-year deadline.” When
the final map is ultimately submitted, ten copies must be provided,
which are again distributed to various interested agencies* for examina-
tion of whether the final map is “substantially similar to the approved
preliminary plat, that the plat is technically correct, as well as to verify
the information on the final plat by entering upon the respective subdi-
"1 A provision in the ordinance requires the director to notify the
developer as to any errors or omissions within twenty days of submission,
to afford the developer an opportunity to correct the final map.*?

As in Honolulu and Kaua‘i (and pursuant to state statutory require-
ments), Maui requires dedication of land for parks and playgrounds (or
money in lieu thereof) as a condition for subdivision plat approval.*
The amount of land required is tied to the number of lots in the subdivi-
sion: 500 square feet per lot, in excess of three, resulting from the subdi-
vision; or 250 square feet per lot for residential workforce housing.** In
the event the director chooses to permit the contribution of money in
lieu of land, the director may require (1) payment, as calculated accord-
ing to a formula in the ordinance,* (2) a combination of payment and
land to be dedicated,* or (3) improvement to parks and playgrounds in
the community plan area where the subdivision is located.*’

vision.

Hawai‘i

The Hawai‘i subdivision ordinance also follows the two-part plan
approval process characteristic of the other counties. As on Maui, it is
the director of the Department of Planning who approves preliminary
and final plats of subdivision. The subdivider must submit eight copies
of a written application for subdivision, a preliminary plat, and other
supplementary material required to describe the nature and objectives
of the proposed subdivision.”® Copies are then distributed to county
and state agencies (the manager of the Department of Water Supply,
the director of public works, the State Department of Health, and—if
the proposed subdivision is near a state highway—the district engineer)
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for their review* and then sent back to the Planning Department for
tentative approval within forty-five days of the applicant’s initial submis-
sion.”® After the director and the relevant officers have reviewed the
plat, the director may defer action pending further review, give tentative
approval of the preliminary plat as submitted or modified, or disapprove
the preliminary plat, stating the reasons in writing.”" If conditions are
attached, the subdivider has three years to complete them. The director
may grant an extension of no more than two years.” If the conditions
are not fulfilled by the end of the three-year period, the approval of the
preliminary plat expires; however, approval may be renewed provided
that the preliminary map is still in conformance with current code and
rule requirements.”

One year after tentative approval of the preliminary plat, the sub-
divider must prepare and complete the final plat.”* Within thirty days of
receipt, the director must again distribute copies to the relevant agen-
cies.”
must simply determine if the subdivider has complied with all the condi-
tions for approval. If the director disapproves the plat, the grounds for
disapproval must be filed in the records of the Planning Department.
However, no plat can be disapproved by the director without giving
the subdivider an opportunity to correct errors on the plat map.”® Like
Kaua‘i, Hawai‘i County allows for subdividers to apply for variances from
the provisions of the Subdivision Code."

Like the other counties, Hawai‘i requires the dedication of park-
land by subdividers.” Subdividers are required to dedicate land, pay a
fee, or a combination of both.?® The amount of land to be dedicated is
at least five acres for every one thousand people in the district.” Fees in
lieu of land dedication are determined by fair market value at the time
of filing.* The Hawai‘i Subdivision Code also includes requirements for
subdivisions in Safety Flood Hazard Districts,”® plantation community
subdivisions (subdivision on lands formerly owned by sugar plantations
and developed into housing and community buildings for employees of
the plantation),” farm subdivisions (subdivision of agricultural lands,
provided that structures for residential occupancy or habitation are pro-
hibited, in order to encourage landowners to provide agricultural lands
for farm leasing),* standards for determining preexisting lots,” and
regulations regarding the review by Hawai‘i County for condominium
property regimes.%

In sum, the four counties are largely responsible for the imple-
mentation of subdivision control in Hawai‘i. The four subdivision

Ultimately, final approval is a ministerial function; the director
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ordinances are similar in structure and control; however, all respond
to the mandatory park and recreation land dedication requirement
imposed by statute in substantially different ways. Only one county—
Kaua‘i—ensures that a percentage of truly public area will be provided
by the erstwhile subdivider. None of the counties address the phasing
and timing of development and infrastructure improvements through
their subdivision codes in the manner of, say, Ramapo, New York, as set
forth in the landmark Golden v. Town of Ramapo.”” This “sequencing” is
addressed—briefly—in the various county development plans® as well
as in the Revised Ordinances of Honolulu.” It is an important element
in the public management and control of land. Without the provision
of public improvements and the sequencing or timing of development
to coincide with those improvements, the planning for both public and
private development becomes increasingly divorced from practice.

II. LAND DEVELOPMENT CONDITIONS

For decades, local government has charged land developers for a part
of the cost of public facilities, at least with respect to those facilities
intrinsic to the development, in the form of subdivision dedications
and fees. Initially “charged” as the price of drawing and recording the
simpler and cheaper subdivision plat in place of the lengthy, tedious,
and easily flawed metes and bounds description for land development,
these fees and dedications soon became part of the regulatory land
use process, exercised by local government under police power for the
health, safety, and welfare of the people, often as a method to control
or manage growth.”” Hawai‘i has so “charged” developers at both the
state and county land use regulatory levels, both at the filing of land
use reclassification and at the time of development approval, in both
the subdivision process described in the preceding section and at the
coastal zone special or shoreline management permit stage of develop-
ment. As appears below, both are theoretically governed by the state
impact fee statute. This is not so, in fact.

By justifying land development dedications and fees as police
power regulations rather than “voluntary” costs of using the subdivision
process, local governments invite judicial scrutiny under the takings
clause of the Fifth Amendment to the U.S. Constitution, which permits
the taking of private property for public use only upon payment of just
compensation. While early cases by and large upheld such intrinsic
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dedications and fees, the more recent charges of “impact fees” for the
shared construction by several land developments of large and expen-
sive public facilities (such as municipal wastewater treatment plants and
sanitary landfills) outside or extrinsic to the development upon which
the fee is levied have led knowledgeable courts to scrutinize the connec-
tion between these fees and the need generated by the charged devel-
opment for the particular facility in question.” It is generally agreed
that the law applicable to impact fees, exactions, and in lieu fees, as well
as to compulsory dedications, is the same, given that they all represent
land development conditions levied at some point in the land develop-
ment process, such as subdivision plat approval, shoreline management
permit, building permit, occupancy permit, or utility connection.™
Therefore, except where the text specifically makes such distinctions,
the terms are used here interchangeably.

The major legal issue with respect to fees, dedications, and exac-
tions is the connection or “nexus” to the land development. Without
this nexus, such land development regulations are generally unconstitu-
tional takings of property without compensation, particularly after the
U.S. Supreme Court decisions in Nollan v. California Coastal Commission™
and Dolan v. City of Tigard.™

As the history and cases make abundantly clear, such land develop-
ment conditions are development driven; that is, to be valid they must
be collected (and exactions and dedications required) for, and only for,
public facilities and infrastructure for which land development causes a
need.” Courts uniformly strike down—usually as an unauthorized tax—
land development conditions that are not so connected. Generally, this
includes attempts to remedy existing infrastructure deficiencies™ or to
provide for operation and maintenance of facilities.”” Of course, if pay-
ment for a public facility or its construction or dedication is in part ful-
fillment of a landowner’s contractual obligations under a development
agreement between landowner and local government, then the legal
issues and analysis are entirely different and the need for nexus and
proportionality, at least as a matter of constitutional law, disappears.™
Parts of this chapter discuss this issue in more detail.

Nexus, Proportionality, and Takings: The Federal
Constitutional Standard

While much of the recent case law dealing with such conditions and
exactions has developed from challenges to the impact fee, the lan-
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guage is applicable to all three. To be enforceable and valid, an impact
fee must be levied upon a development to pay for public facilities, the
need for which is generated, at least in part, by that development.”™ This
is the so-called rational nexus test developed by the courts in Florida
and other jurisdictions that have considered such fees and exactions.*
First proposed in 1964,*" it became the national standard by the end of
the 1970s.*

The test essentially has two parts. First, the particular development
must generate a need to which the amount of the exaction bears some
rough proportionate relationship. Second, the local government must
demonstrate that the fees levied will actually be used for the purpose col-
lected.® This test was confirmed and made applicable to all land devel-
opment conditions by a decision of the U.S. Supreme Court in 1987.
Decided on the last day of the Court’s 1987 term, Nollan v. California
Coastal Commission®* deals ostensibly with beach access. Property owners
sought a coastal development permit from the California Coastal Com-
mission to tear down a beach house and build a bigger one. The com-
mission granted the permit only upon condition that the owner give the
general public the right to walk across the owner’s backyard beach area,
an easement over one-third of the lot’s total area. The purpose, the
commission said, was to preserve visual access to the water, which was
impaired by the much bigger beach house. The Court, however, held
that—assuming the commission’s purpose to overcome the psychologi-
cal barrier to the beach created by overdevelopment was a valid one—it
could not accept that there was any nexus between these interests and
the public lateral access or easement condition attached to the permit.*®
It would be an altogether different matter if there were an “essential
nexus” between the condition and what the landowner proposes to do
with the property.*

The Nollan Court did not discuss the required degree of connec-
tion between the exaction imposed and the projected impacts of the
proposed development. This issue was left open until the U.S. Supreme
Court’s 1994 decision in Dolan v. City of Tigard.*” Florence Dolan owned
a plumbing business and electrical supply store located in the business
district of Tigard, Oregon, along Fanno Creek, which flowed through
the southwestern corner of the lot and along its western boundary.
Dolan applied to the city for a building permit to double the size of the
store and pave the thirty-nine-space parking lot. To mitigate the impact
of increased runoff from her property that would result from her expan-
sion plans, the commission required that Dolan dedicate to the city the
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portion of her property lying within the hundred-year flood plain along
Fanno Creek for a public greenway. To mitigate the impact of increased
traffic and congestion caused by an increase in visitors to her store, the
commission also required that Dolan dedicate an additional fifteen-foot
strip of land adjacent to the floodplain as a public pedestrian/bicycle
pathway.

In Dolan, the Supreme Court added a second test beyond nexus:
whether the degree or amount of the exactions demanded by the city’s
permit conditions were sufficiently related to the projected impact of
the development proposed. The Court coined the term “rough propor-
tionality” to describe the required relationship between the exactions
and the projected impact of the proposed development.®® Although
“no precise mathematical calculation is required, the city must make
some sort of individualized determination that the required dedica-
tion is related both in nature and extent to the impact of the proposed
development.” The Court reviewed the exactions (the two required
dedications, of the public greenway and the pedestrian/bicycle path-
way) and found that the city had not met its burden of demonstrating
the required proportionality.

In sum, Nollan and Dolan require that to pass constitutional muster,
land development conditions imposed by government

1. Must seek to promote a legitimate state interest;

2. Must be related to the land development project upon
which they are being levied by means of a rational or essential
nexus;

3. Must be proportional to the need or problem that the
land development project is expected to cause, and the project
must accordingly benefit from the condition imposed.

Under the first standard, legitimate state interest, government may
require a landowner to dedicate land (or interests in land) or contrib-
ute money for public projects and purposes, such as public facilities
and, in most jurisdictions, public housing. Under the second standard,
essential nexus, government must find a close connection between the
need or problem generated by the proposed development and the land
or other exaction or fee required from the landowner/developer. Thus,
for example, a residential development will in all probability generate
a need for public schools and parks. A shopping center or hotel in all
probability will not. Both will generate additional traffic and therefore
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generate a need for more streets and roads. Under the third standard,
proportionality, a residential development of, say, three hundred dwell-
ing units may well generate a need for additional classroom space but
almost certainly not a new school or school site. On the other hand,
such a residential development of several thousand units would, when
constructed, likely generate a need for a new school and school site,
depending upon the demographics of the new residents.

Ignoring the foregoing raises a presumption, as a matter of both
law and policy, that the impact fee is nothing more than a revenue-
raising device, either for a facility that has nothing to do with the land
development upon which the fee is raised or for undetermined fiscal
purposes generally. In either case, the “fee” is then presumed to be a
tax. This characterization as a tax is almost always fatal to an impact fee,
since most local governments have very little specific authority from the
state to tax beyond the property tax and, occasionally, a sales or income
tax. Since an impact fee is none of the above, and since all local govern-
ment taxes must be supported by specific statutory authority, such a fee
is almost always declared illegal.”

Applicability of Nollan and Dolan to Land
Development Conditions Generally

A number of courts have struck down land development conditions for
failure to comply with Nollan’s and Dolan’s three-part test. An excellent
example is the Eighth Circuit Court decision in Christopher Lake Develop-
ment Co. v. St. Louis County,” in which the court applied Dolan to strike
down a county drainage system requirement.”” The county granted the
owner of forty-two acres preliminary development approval for two resi-
dential communities on the condition that the owner provide a drain-
age system for an entire watershed. Citing Nollan for the nexus test, the
court held that although “the County’s objective to prevent flooding
may be rational, it may not be rational to single out the Partnership
to provide the entire drainage system.” The court then found such
a requirement disproportionate to the drainage problems resulting
from the proposed development: “[F]rom our review of the record, the
County has forced the Partnership to bear a burden that should fairly
have been allocated throughout the entire watershed area. A strong
public desire to improve the public condition will not warrant achieving
the desire by a shorter cut than the constitutional way of paying for the
change.”* As for a remedy, the court said, “We believe that the Partner-
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ship is entitled to recoup the portion of its expenditures in excess of its
pro rata share and remand to the district court to determine the details
and amounts.”

What if a city or other local agency requires payment of an impact
fee or imposes some other sort of development condition not requiring
the dedication of land? Does the Nollan/Dolan nexus test apply? The
California Supreme Court said yes in Ehrlich v. City of Culver City.” The
Ehrlich court held that there was no ascertainable difference between a
fee and a dedication. Other courts have also applied Nollan/Dolan beyond
dedications to monetary exactions. Thus, the Ninth Circuit, in Garneau
v. City of Seattle,”” specifically applied the doctrine of those cases to other
than physical dedications, even though it found them inapplicable for
other reasons, as discussed below.” While noting that the case before it
was not appropriate for setting out precise rules, nevertheless an Oregon
appellate court held in Clark v. City of Albany™ that “[t]he fact that Dolan
itself involved conditions that required a dedication of property interests
does not mean that it applies only to conditions of that kind.”'*

LEGISLATIVE DECISIONS

Many courts have ruled that the heightened scrutiny of Nollan/Dolan
is inapplicable to legislated impact fees and exactions. The Ehrlich case
discussed above is one of those cases. There, the court held that if a city
bases a development or impact fee on an ordinance or rule of general
applicability, the fee will be within the city’s police power and will not
be subject to the heightened constitutional scrutiny of the Nollan/Dolan
nexus test, though there must be some connection between the fee and
the proposed project. Also, in Home Builders Ass’n v. City of Scottsdale,"
the Arizona Supreme Court specifically refused to apply heightened
scrutiny to Scottsdale’s water resource development fee, deciding that
Nollan/Dolan was inapplicable to generally legislative fees of this type.'"?
The Fifth Circuit also declined to apply such scrutiny to a challenge to
a general zoning ordinance prohibiting trailer coaches on any lot in
the city except trailer parks, in Texas Manufactured Housing Ass’n v. City
of Nederland."™

However, some courts share the puzzlement of Justice Thomas in
his dissent from a denial of a petition for certiorari in Parking Assn of
Georgia, Inc. v. City of Atlanta:'**

It is not clear why the existence of a taking should turn on the
type of governmental entity responsible for the taking. A city
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council can take property just as well as a planning commis-
sion can. Moreover, the general applicability of the ordinance
should not be relevant in a takings analysis. . . . The distinction
between sweeping legislative takings and particularized admin-
istrative takings appears to be a distinction without a constitu-
tional difference.'’

Citing Justice Thomas’ certiorari petition dissent in Parking Assn of Geor-
gia, an Illinois appellate court disagreed that a municipality could “skirt
its obligation to pay compensation . . . merely by having the Village
Board of trustees pass an ‘ordinance’ rather than having a planning
commission issue a permit.”'” Oregon appellate courts have also con-
sistently applied Nollan/Dolan to legislative and quasijudicial exactions
alike, whether required by a zoning ordinance or not.

Critical as the takings/nexus issue is, there are other legal require-
ments for attaching conditions to the development of land. Among
these are the need for authority to levy such dedications, fees, and other
exactions in the form of enabling legislation and local ordinances to
avoid the charge that they are “ad hoc”; and the need to expend the fee,
whether “in lieu” of a dedication requirement or an impact fee, within
a reasonable period of time after collection. These issues are discussed
below in the context of impact fees in Hawai‘i.

Impact Fees in Hawai‘i

Hawai‘i has its own impact fee statute.'”” Recall that impact fees are not
taxes; consequently, in order to justify payment the government must
show a direct connection between the fee and a service or benefit to
the area being developed.'™ Moreover, there must be proportionality
between the amount of the fee and the benefit conferred to the devel-
opment.'” This is reflected in the statute’s definition of “impact fees,”
which limits the fee’s use to “all or a portion of the public facility capital
improvement costs required by the development from which it was col-
lected,” restricting the funds to that particular development.'®

The statute lays out a clear methodology for determining impact
fees.'"! The county must first approve a needs assessment study to iden-
tify the public facilities to be benefited by the impact fees.'” The study
must be conducted by an “engineer, architect, or other qualified pro-
fessional” and must include the “data sources and methodology” upon
which the study is based.!”® The needs can be assessed for either future
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or existing improvements.''* Second, the cost must be proportional to
the improvement; additionally, the developer should only pay his pro
rata share.'” The final step is ensuring that the impact fee is “fair and
116 This step is primarily concerned with ensuring that the
developer only pays a fee that is “substantially related to the needs aris-
ing from the development,” as well as proportionate to the burden the
newly developed property will create.!'” In determining whether a fee is
a “proportional share” of the improvement costs, the statute lists seven
factors.'® Consideration of these factors is necessary to ensure that the
new development pays only for its own relative increase in the burden
on the community.'"?

Under the Hawai‘i statute, in order to impose an impact fee
the local government must demonstrate that the fee will benefit the
development being charged.'®” “Collection and expenditure of impact
fees assessed, imposed, levied, and collected for development shall be
reasonably related to the benefits accruing to the development.”'?! To
ensure that the fees are reasonably related, the statute sets out several
requirements. First, impact fees must be deposited in a separate account
or fund;'* this allows for better oversight of impact fee expenditures.'
Second, the collection and expenditure of the impact fee must be
“localized”; that is, there must be geographically limited benefit zones
to ensure that the fees being spent are used to construct facilities from
which the paying development can benefit (however, “benefit zones”
are not required if the development can still enjoy a reasonable benefit
without such boundaries).'?* Third, collection of the fee is predicated
upon the creation of a plan that identifies the planned improvements to
the development, based on the needs or anticipated needs of the devel-
opment.'® This is essentially a capital improvement plan within a needs
assessment study, the purpose being to identify necessary improvements
and list anticipated funding sources (of which impact fees would be
one).'® The fourth requirement requires that the fees be spent on the
kind of public facilities for which the fees were originally collected.'?’
Last, the collecting county must spend or encumber the impact fee
within six years of its collection.'”® Those fees that are not spent within
six years of their collection are refunded to the developer (or his succes-
sor) with any accrued interest.'"” Similarly, if an improvement project is
terminated, the fee must be refunded to the developer as well™ (since
there is no longer any reasonable benefit being conferred upon the
development)."!

Hawai‘i also has a statutory impact fee that applies only to schools.

reasonable.
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In 2007, the State Legislature adopted a provision whereby any “new
residential developments within designated school impact districts shall
provide land for schools or pay a fee in lieu of land proportionate to the
impacts . . . on existing school facilities.”'** Act 245 requires that no new
residential development in a designated school impact district “shall be
issued a residential building permit or condominium property regime
building permit until the department of education provides written
confirmation that the permit applicant has fulfilled its school impact
fee requirements.”'?

The State School Board must first designate a school impact dis-
trict for impact fee purposes. In order to designate such a district, the
department must prepare a written analysis that contains a map delin-
eating the boundaries of the impact areas as well as analysis to support
the need for new or expanded school facilities construction within the
next twenty-five years based on growth, density, demographics, and
other criteria. After a school impact district is so designated, it then
must prepare an impact fee analysis, taking into account factors such as
“student generation rates” and enrollment capacity, and then based on
such factors determine the appropriate impact fee to assess.'**

From the developer’s standpoint, any residential development
within a school impact district that requires a county subdivision
approval, a building permit, or a condominium property regime
approval “shall be required to fulfill the land requirement and verti-
cal construction requirement of the department.”'* However, certain
developments are exempt: All nonresidential development, those that
will pay the transient accommodation tax, or “any form of housing per-
manently excluding school-aged children, with the necessary covenants
or declarations of restrictions recorded on the property” are not subject
to this section.” Whether land is dedicated or a fee in lieu is paid largely
depends on the size of the development. For example, in fulfilling the
land requirement, contemplated developments of greater than or equal
to fifty units entail either payment, land dedication, or a combination,
whereas units less than fifty require only the fee in lieu.'”

While HRS § 46-141-48 lays out a state policy regarding impact
fees, many of Hawai‘i’s counties already have such ordinances in place,
pursuant to their authority under the counties’ state-delegated police
powers.'* Consequently, Hawai‘i’s Impact Fee Law merely provides a
guideline to the counties as to the applicability, calculation, and admin-
istration of impact fees." So far, however, none of the counties has
modified its local impact fee ordinances to follow the state statute. The
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primary binding requirement the Impact Fee Law imposes over the
counties is that county ordinances cannot require a development “to
pay or otherwise contribute more than a proportionate share of public
facility capital improvements.”'*’

Of particular concern in Hawai‘i is the increasing governmen-
tal tendency to attach mandatory affordable or workforce housing
requirements to land use approvals. However, unless local government
can demonstrate a clear rational and proportional nexus between
market price and the imposition of below-market cost housing set-
asides, it may not require them at any stage in the land development
process. What scant precedent exists for imposing such exactions on
residential developments does so only when the local government
requiring such exactions provides a series of meaningful bonuses to
help offset the cost of the mandatory affordable housing set-asides.
As to the imposition of such costs on nonresidential development,
local government must demonstrate that it generates a need for such
housing, generally of the workforce variety, and that the amount to be
set aside is proportionate to that need. As one commentator recently
noted in the commercial housing set-aside context, “A number of cit-
ies have adopted exaction programs that require downtown office and
commercial developers to provide housing for lower-income groups
or to a municipal fund for the construction of such housing. [Such]
programs satisfy the nexus test only if the municipality can show that
downtown development contribules to the housing problem the linkage exac-
tion is intended to remedy.”**!

As noted in a standard treatise on land use, “There is some author-
ity for the use of set-asides and other housing exactions and fees to pro-
vide needed low income housing, but whether this is a sufficient basis
for nexus, let alone proportionality, to stave off a constitutional chal-
lenge, is not clear.”'* Indeed, as another treatise observes, “When the
provision of lower-income housing is not linked to housing subsidies,
zoning incentives may be necessary to absorb losses incurred by the developer on
the lower-income units. Density bonuses are a possibility, and the ordinance can
also relax sited development requirements.”"**

Before addressing the constitutional issues of nexus and propor-
tionality, there is the initial question of authority for housing set-asides
or exactions. Thus, for example, Hawai‘i’s impact fee statute, does not
apply to housing linkage fees, and, indeed, expressly excludes such fees
from the authority granted to Hawai‘i’s four counties to levy impact fees
for public facilities."** The relevant statute states that “impact fees may
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be imposed only for those types of public facility capital improvements
specifically identified in a county comprehensive plan or a facility needs
assessment study.”'* However, it defines “impact fees” as “the charges
imposed upon a developer by a county or board to fund all or a portion
of the public facility capital improvement costs required by the development
from which it is collected, or to recoup the cost of existing public facility
capital improvements made in anticipation of the needs of a develop-
ment.”"*® That same section also defines “public facility capital improve-
ment costs” and explains that such costs “do not include expenditures
for required affordable housing.”'*” Moreover, Section 46-143(c) imposes
nexus and proportionality requirements, providing that “[a]n impact
fee shall be substantially related to the needs arising from the develop-
ment and shall not exceed a proportionate share of the costs incurred
or to be incurred in accommodating the development.”'*® It is therefore
not at all clear that Hawai‘i’s counties have the power or authority to
require workforce (affordable) housing as a condition of land develop-
ment approval.

While Hawai‘i courts have not ruled on this issue, a Virginia court
has done so. In Kansas-Lincoln, L.C. v. Arlington County Board'* the court
found that the county did not have the authority to include a require-
ment that a developer provide affordable housing as part of the land
development process at the zoning stage, nor did it have the authority
to require an affordable housing contribution as part of the site plan
approval process:'*

There is no authority for the County Board to require site plan
applicants to make affordable housing contributions to the
County Housing Reserve Fund or provide affordable hous-

ing units as part of the County’s site plan approval process.
Moreover, the County is not authorized to require site plan
applicants who seek to provide affordable housing through
the bonus density program to also make a contribution to the
affordable housing fund as that requirement is specifically
prohibited by Va. Code § 15.2-2304.'%!

The court found that the requirement was outside the legislative author-
ity granted to Arlington County by the Virginia General Assembly and
was, therefore, illegal and invalid.

As to the constitutional issues (nexus and proportionality), Nollan’s
nexus test, or its close equivalent, applies to linkage fees. For example,
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in Commercial Builders of N. Cal. v. Sacramento," the Ninth Circuit held
that an ordinance that imposed a linkage “fee in connection with the
issuance of permits for nonresidential development of the type that
will generate jobs,”"® (in other words, a workforce-affordable housing
requirement) was constitutional under Nollan.""* Plaintiffs challenged
the ordinance directly on Nollan grounds: lack of nexus or connection
between the development and the affordable housing condition. First,
the court addressed the holding of Nollan: “Nollan holds that where
there is no evidence of a nexus between the development and the
problem that the exaction seeks to address, the exaction cannot be
upheld.”'?

The court then explained that “the [o]rdinance was implemented
only after a detailed study revealed a substantial connection between
development and the problem to be addressed.”’*® The court related at
some length what the City of Sacramento did to establish the “substan-
tial connection between the development and the problem” of afford-
able housing. First, it commissioned a study of the need for low-income
housing, the effect of nonresidential development on the demand for
such housing, and the appropriateness of exacting fees in conjunction
with such developments to pay for housing. The study:

Estimat[ed] the percentage of new workers in the develop-
ments that would qualify as low income workers and would
require housing. [The study] also calculated fees for develop-
ment. . . . Also as instructed, however, in the interest of erring
on the side of conservatism in exacting the fees, it reduced
the final calculation by about one-half. Based upon this study,
the City of Sacramento enacted the Housing Trust Fund
Ordinance [which] .. . included the finding that nonresidential
development is ‘a major factor in attracting new employees

to the region’ and that the influx of new employees ‘creates a
need for additional housing in the City.” Pursuant to these findings,
the Ordinance imposes a fee in connection with the issuance of
permits for nonresidential development of the type that will generate
jobs.'5

Consequently, the court found “that the nexus between the fee
provision here at issue, designed to further the city’s legitimate interest
in housing, and the burdens caused by commercial development is suf-

ficient to pass constitutional muster.”'™
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Even courts that decline to apply heightened scrutiny to legisla-
tively imposed fees nonetheless apply some form of Nollan’s essential
nexus test. For instance, in San Remo Hotel L.P. v. City & County of San
Francisco," although the California Supreme Court reaffirmed that leg-
islatively imposed, ministerial impact fees are not subject to the tests in
Nollan or Dolan,'"” it nonetheless required that there “be a ‘reasonable
relationship’ between the fee and the deleterious impacts for the miti-
gation of which the fee is collected.”®

In sum, there are virtually no instances of courts countenancing
naked linkage or affordable housing set-aside requirements on resi-
dential developments without substantial bonuses, usually consisting of
significant density increases. Indeed, a recent report from a nonprofit
coalition on housing in California concludes that most California local
governments with inclusionary affordable housing programs provide a
range of substantial density bonuses and other advantages to develop-
ers required to provide affordable housing, and the average percentage
of such housing requirements is closer to 10 percent, with 20 percent
being at the high end of the spectrum. This experience is replicated in
other surveys of other jurisdictions.

As to workforce housing exactions or set-asides on commercial
development, the principal—indeed virtually the only—federal case
approving such set-asides did so only after the local government requir-
ing such set-asides engaged in thorough and detailed studies of the
workforce jobs required and generated by the proposed commercial
development, which requirements were then cut in half. If govern-
ment wishes to enact such an ordinance mandating affordable housing
set-asides or fees on commercial development (not zoning, but actual
development), then it should consider the basis upon which the Ninth
Circuit Court of Appeals upheld such an ordinance passed by the City
of Sacramento, and it should also:

1. Undertake a detailed study of the precise need for
workforce housing;

2. Work on a project-by-project basis;

3. Calculate the precise fee or set-aside each project
requires;

4. Cut that fee in half before applying it to a given project;

5. Provide meaningful density bonuses, expedited permit-
ting, and grants.
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III. DEVELOPMENT AGREEMENTS

As noted in the previous section on land development conditions, none
of the legal issues are relevant if the landowner and local government
execute a development agreement requiring certain contributions,
dedications, and so forth from a landowner-developer. While there
are additional legal issues associated with development agreements,
they have been broadly upheld in those states that provide for them by
statute (particularly in California, where more than a thousand have
been negotiated and executed) and in another state (Nebraska) where
there is no such specific statutory authorization. However, as with land
development conditions, Hawai‘i has no reported cases dealing with
development agreements, even though its authorizing statute has been
in effect since 1985. Therefore, the summary below cites only two cases
from other jurisdictions.

Developers and local governments face two difficult problems in
the land development approval process. Local governments are unable
to exact dedications of land or fees of the “impact” or “in-lieu” variety
without establishing a clear connection or nexus between the proposed
development and the dedication or fee.'®® The developer is usually
unable to “vest” or guarantee a right to proceed with a project until that
project is commenced.'”® The situation in Hawai‘i is particularly com-
plex. Vested rights—or the point at which a development may proceed
in the face of a newly enacted land use regulation that would, if applied,
hinder or halt the project completely—are a commonly litigated issue
across the country and in Hawai‘i. Two decades ago, Honolulu’s use of
an interim development control (in essence, a moratorium on devel-
opment during which time the land was reclassified as what was then
called a historic, cultural, scenic district [HCSD]) prompted precedent-
setting litigation on the issue of vested rights. In two cases, decided in
1979 and 1980, both involving the nonprofit environmental group Life
of the Land and the Honolulu City Council, the Hawai‘i Supreme Court
attempted to deal with the issue of a developer’s right to proceed with
a multistory condominium project despite the passage of an HCSD
ordinance forbidding its construction.'®* In Life of the Land I, the Court
hearkened back to two earlier opinions in which it had required devel-
opers to show that they had been given assurances by appropriate local
government officials that they could proceed because the development
met applicable zoning regulations and that they had a right to rely on
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such assurances.'® Good-faith expectancy that a permit to build would
be used would not be enough. Moreover, the Court held that money
damages would be an inappropriate remedy even if rights had vested.
It reasoned that development rights were acquired when the property
was purchased and, furthermore, that money expended in reliance on
these rights—for architectural drawings and site planning—vested those
rights to proceed. In Life of the Land II, however, the Court backtracked
somewhat by deciding vested rights were not even implicated. It held
that the city was simply prevented from enforcing the HCSD ordinance
because the pattern of meetings and assurances given the developer
caused him to justly rely on the city’s representatives; thus, the city was
“equitably estopped” from enforcing the ordinance. The city arguably
never meant to apply the new HCSD ordinance to his development
anyway.'

A year later came the row on the island of Kaua‘i over a resort
development known as Nukoli‘i at Hanama‘ulu. There, despite consid-
erable public opposition in the form of a petition drive to place before
Kaua‘i’s voters a rescission of the zoning permitting Nukoli‘i’s condo-
miniums and hotel, the development partnership began construction
of the condominiums based upon an apparently validly granted zoning
classification permitting such development. The developer proceeded
even though the petition had been certified (approved for voting) and
the proposition to rescind was placed on the ballot. To no one’s surprise,
the proposition passed. Still the partnership continued to build, com-
mencing hotel construction. After the zoning was ultimately rescinded,
the partnership claimed that the right to finish construction had vested,
taking advantage of the part of Kaua‘i’s charter initiative provision that
expressly forbids such votes to affect vested rights. While the circuit court
upheld the developer, the Hawai‘i Supreme Court reversed the decision
and ordered the cancellation of building permits and the halting of all
construction activities.'” The Court held that once the referendum was
certified, the holding of the referendum itself was the last step (before
building permits could issue) in the development permit process, which
the developer needed to obtain vested rights.'® It also decided that,
unless no economic uses were left, a landowner’s property could not be
“taken” by regulation.

The decision was initially predicted to increase the popularity of
initiative and referendum in Hawai‘i. However, six years later, the State
Supreme Court held in another landmark case that zoning by initiative
is not allowed in Hawai‘i. In Kaiser Hawaii Kai Development Co. v. City &
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County of Honolulu,'® the Hawai‘i Supreme Court held that “[z]oning
by initiative is inconsistent with the goal of long-range comprehen-
sive planning”'” and invalidated an initiative downzoning a parcel of
land. It is likely that the Hawai‘i Supreme Court would also invalidate
zoning by referendum if it were ever presented with the question of
whether such zoning is also inconsistent with the goal of long-range
comprehensive planning.'” Thus, despite the Nukolii decision, zoning
by initiative and referendum is unlikely to play a role in the future in
Hawai‘i.

The development agreement offers a solution to both landowner-
developer and local government. Usually authorized by statute, a well-
structured agreement can be drafted to deal with a variety of common
issues that arise in the land development process between landowner
and local government.!”

A major issue for government under the “vested rights” problem is
whether the local government has bargained away its police power by
entering into an agreement under which it promises not to change its
land use regulations during the life of the agreement. Specific statutory
authorization is helpful so as to make clear that these agreements effec-
tuate public purposes recognized by the state. Thirteen states have so
far adopted legislation enabling local governments to enter into devel-
opment agreements with landowner-developers.'” The dominant view
is that development agreements, drafted to reserve some governmental
control over the agreement, do not contract away police power butrather
constitute a valid present exercise of that power. Thus, a recent Califor-
nia appeals court upheld a development agreement that was challenged
directly on “surrender of police power” grounds, holding that a “zoning
freeze in the Agreement is not . . . a surrender or abnegation [of the
police power].”"™ In Santa Margarita Area Residents Together v. San Luis
Obispo County Bd. of Supervisors, an area residents’ association contended
that because San Luis Obispo County had entered into a development
agreement for a project before the project was ready for construction,
freezing zoning for a five-year period, the county improperly contracted
15 In holding for the county, the court noted
that land use regulation is an established function of local government,
providing the authority for a local government to enter into contracts to
carry out the function. The county’s development agreement required
that the project be developed in accordance with the county’s gen-
eral plan, did not permit construction until the county had approved
detailed building plans, retained the county’s discretionary authority in

away its zoning authority.
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the future, and allowed a zoning freeze of limited duration only. The
court found that the zoning freeze in the county’s development agree-
ment was not a surrender of police power but instead “advance[d] the
public interest by preserving future options.”

A second issue in the “vested rights” category is whether a city coun-
cil, in exercising its power to contract, can make a contract that binds its
successors. One of the clearest rejections of the application of reserved
power and bargaining away police power comes from the wide-ranging
Nebraska Supreme Court opinion upholding development agreements
in Giger v. City of Omaha.'” The objectors to the agreement claimed that
development agreements were a form of contract zoning. However, the
Nebraska Supreme Court preferred to characterize such agreements as
a form of conditional zoning that actually increased the city’s police
power, rather than lessened it, by permitting more restrictive zoning
(attaching conditions through agreement) than a simple rezoning to a
district in which a variety of uses would be permitted of right.'”

A Statutory Checklist

The Hawai‘i statute contains minimum standards for describing the
basic character of a proposed development subject to a development
agreement.

1. ENABLING ORDINANCE

A preliminary issue is whether an enabling statute is sufficient to grant
local government the authority to enter into development agreements.
There is some authority for requiring a local government to pass an
enabling ordinance setting out the details of development agreement
procedures and requirements. Thus, the Hawai‘i statute appears to
require that local governments desiring to negotiate development
agreements first pass a local resolution or ordinance to that effect.'” In
Hawai‘i, the State Legislature has delegated the authority to the county
to enter into development agreements—provided, however, that the
county first passes an enabling ordinance establishing the procedures
that the county executive branch must follow. All of Hawai‘i’s four coun-
ties have drafted them.

2. APPROVAL AND ADOPTION

Although one governmental body may enter into the negotiation stage
of the development agreement, another may be authorized to approve
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the final product. In Hawai‘i, for example, the mayor is the designated
negotiator, with the final agreement presented to the county legislative
body (county council) for approval. If approved, the council must then
adopt the development agreement by resolution.'™

3. CONFORMANCE TO PLANS AND OTHER REVIEWS

Development agreements must often comply with local government
plans as a condition of enforceability, either by statute or because of the
rubric that the zoning bargained for must accord with comprehensive
plans. The development agreement statute in Hawai‘i so requires.'® The
importance of the plan is demonstrated by the Idaho Supreme Court
in Sprenger, Grubb & Associates, Inc. v. City of Hailey."' There, the court
upheld a rezoning over the objections of the developers of property sub-
ject to what the court called a “development agreement” (arguably an
annexation agreement), on the ground that the applicable plan was suf-
ficiently broad in that it supported the contested downzoning.' Largely
to the same effect is a recent California court of appeals decision where
the existence of and need to conform to applicable plans was critical in
upholding a development agreement in the face of a broad and direct
challenge to such agreements generally. '

4. THE LEGISLATIVE /ADMINISTRATIVE ISSUE

One of the thorniest problems in land use regulation is whether the
amendment or changing of such a regulation is legislative or quasijudi-
cial/administrative.'®* Legislative decisions such as zoning amendments
are subject to initiative and referendum, whereas in most jurisdictions,
quasijudicial decisions such as the granting of a special use permit are
not. Legislative decisions such as rezonings are, when appealed, usually
heard de novo, whereas quasijudicial decisions such as the granting of
a special use permit are decided on the record made before the permit-
ting agency, usually under a state’s administrative procedure code.'®
How to characterize the development agreement is different in Califor-
nia and Hawai‘i: In the former, it is a legislative act,'® whereas it is an
administrative act in the latter.’s”

5. PUBLIC HEARING

Another issue arising frequently is whether a public hearing is required
before a development agreement can be executed, and if so, what pro-
ceedings are required. Hawai‘i explicitly requires that a public hearing
be held prior to adoption of the development agreement.'®®
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6. BINDING OF STATE AND FEDERAL AGENCIES

Another issue arising frequently is the binding inclusion of state or fed-
eral agencies. Hawai‘i seeks to bind them and appears to authorize state
and federal agencies to join in development agreements.'®

7. AMENDMENT OR CANCELLATION OF THE AGREEMENT

Generally, mutual consent of both parties is needed to amend or can-
cel the agreement.'” In Hawai‘i, if the proposed amendment would
substantially alter the original agreement, a public hearing must be
held.""!

8. BREACH

There are essentially two kinds of breaches that commonly occur dur-
ing the period of an agreement: change in land use rules by local gov-
ernment and failure to provide a bargained-for facility, dedication, or
hookup by either party.

a. When Local Government Changes the Land Development Rules

Recall that the overriding concern of the landowner in negotiating
a development agreement is the vesting of development rights or the
freezing of land development regulations during the term of the agree-
ment. Whether these regulations are changed just prior to the execu-
tion of the agreement and whether the landowner may need further
permits that are not subject to a particular agreement raise different but
related questions. Here, we deal only with the effect on the landowner
and the agreement should the local government change development
regulations during the term of the agreement. Development agreement
statutes usually contemplate such a freeze.'*?

The Hawai‘i statute clearly and unequivocally provides that regula-
tions and ordinances passed or promulgated after the execution of a
development agreement are “void” unless necessary to prevent a danger
to the health and safety of residents.'”® The California Supreme Court,
in City of West Hollywood v. Beverly Towers,'"* made it abundantly clear
in a footnote that landowner protection from development regulation
changes is a major factor in executing development agreements: “Devel-
opment agreements . . . between a developer and a government limit
the power of that government to apply newly enacted ordinances to
ongoing developments. Unless otherwise provided in the agreement,
the rules, regulations, and official policies governing permitted uses,



Subdivisions, Land Development Conditions, and Agreements 109

density, design, improvement, and construction are those in effect when
the agreement is executed.”'*®

The purpose of a development agreement, said the court, was “to
allow a developer who needs additional discretionary approvals to com-
plete a long-term development project as approved, regardless of any
intervening changes in local regulations.”

The few courts that have dealt with local government changes in
land use regulations have no difficulty in finding them inapplicable to
the property subject to the agreement, provided the agreement itself is
binding. Thus, in Meegan v. Village of Tinley Park,"" the Illinois Supreme
Court held that the original zoning of the subject property was valid dur-
ing the term of the annexation agreement and any change by the village
was void during that time. Indeed, since the village’s attempted zoning
change was void, said the court, there was no breach by the village.'*®

On the other hand, careful drafting is necessary to avoid the later
application of land development regulations of a different sort than
those contemplated in the agreement. Thus, in the California case of
Pardee Construction Co. v. City of Camarillo,"” the court held applicable
to the subject property a transportation impact fee on the ground that
it was different from the land development regulations listed in the
agreement as frozen. While this seems to require a certain amount of
prescience from the landowner at first blush, a local government can
hardly be estopped from exercising its police power in enforcing a new
breed of land development regulations that were not contemplated
years before by either party as being included under the authority of its
police power. Country Meadows West Partnership v. Village of Germantown
represents a different perspective, where the court struck down the vil-
lage’s imposition of a new impact fee against a subdivider, holding that
because of a subdivision agreement between the village and the subdi-
vider, the latter was not obligated to pay the impact fee.?*

Most development agreement statutes either contain a limitation
on the duration of such agreements,” or they provide that the agree-
ment must recite one.*”

b. Nonperformance of a Bargained-for Act: Dedications,

Contributions, and Hookups

Equally common is the failure of a landowner or local government
to live up to the other terms of the agreement, generally by failing to pro-
vide a public facility or money therefor or by refusing to provide utility
services to the subject property.?” Under such circumstances, the courts



110 Regulating Paradise

have been strict in forcing the parties to live up to their bargains, even
when unusual difficulties would appear to render such performance
nearly impossible. Thus, in the California case of Morrison Homes Corp. v.
City of Pleasanton, the court of appeals directed the local government to
provide sewer connections to the landowner’s property, as agreed in an
annexation agreement, even though a superior governmental entity—a
state regional water quality control board—ordered the local govern-
ment not to do so.2’* After deciding that the agreement did not amount
to the city’s illegally contracting away its police power, the court stated,
“The onset of materially changed conditions is not a ground for voiding
a municipal contract which was valid when made, nor is the contracting
city’s failure to have foreseen them.?"

Limits on Local Government Conditions, Exactions,
and Dedications Pursuant to Development Agreements

While every governmental action must be invested with a public pur-
pose, there are few conditions, exactions, or dedications that a local
government may not legitimately bargain for in negotiating such
agreements. Certainly, local governments may require landowners and
developers to make reasonable contributions toward whatever services
and other resources the government will need to provide as a result of
an annexation or development.?” But this is so under existing law on
development conditions and exactions entirely apart from such agree-
ments.””” The question is whether the local government may go further
since the development agreement is in theory a voluntary agreement
that neither government nor landowner is compelled to either negoti-
ate or execute. So long as the agreement is in fact voluntary, the answer
is almost certainly yes.?*®

The Hawai‘i development agreement statue provides that “Public
benefits derived from development agreements may include, but are
not limited to, affordable housing, design standards, and on- and off-
site infrastructure and other improvements. Such benefits may be nego-
tiated for in return for the vesting of development rights for a specific
period.” ** According to one commentator,

the government can require the developer to provide public
benefits unrelated to the proposed project in exchange for the
municipality granting her the right to develop. . . . [T]he stat-
ute leads municipalities to believe that the granting of develop-
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ment rights confers a governmental benefit on the developer.
This is not the case. Nollan clearly holds that “the right to build
on one’s own property—even though its exercise can be sub-
jected to legitimate permitting requirements—cannot remotely
be described as a “governmental benefit.”?!

However, while it is true that the right to develop on one’s own land
is not a governmental benefit, the right to develop is not the bargaining
chip being tendered by the government in a development agreement.
The authorities cited in support of the above-quoted argument concern
exactions imposed as required conditions to development. In the case
of a development agreement, the municipality is not granting the land-
owner the right to develop nor imposing conditions on such develop-
ment but instead is promising to protect the developer’s investment by
not enforcing any subsequent land use regulation that may burden the
project. The developer does not require any such guarantee to exercise
his right or privilege to build and may certainly choose to avail himself
of such a guarantee and to negotiate for it. It could be argued that the
development agreement does indeed convey a “governmental benefit”
upon the developer, since “[i]t is well established that there is no fed-
eral Constitutional right to be free from changes in land use laws.”*"!
The municipality should therefore be free to negotiate its best terms in
exchange for the benefit conferred, regardless of nexus. Because devel-
opment agreements are adopted as a result of negotiations between a
local government and a developer, they are not subject to either nexus
or proportionality requirements imposed either by the Dolan or Nollan
decisions or by any state court decisions.?'?

IV. HAWAI‘T’S BUILDING CODE

Finally, a brief look at Hawai‘i’s Building Code and its provisions is help-
ful, as compliance with the code is a subsequent form of land use regula-
tion to be dealt with after a successful subdivision process.

Building codes protect the health and safety of citizens by creating
a uniform standard for construction at a state level, allowing building
owners, designers, contractors, and code enforcers within the state to
apply consistent standards.?"” Thus a code functions to require adequate
access to buildings, ensure structural integrity, and make sure structures
have adequate electric, plumbing, sewage disposal, and protection,
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particularly in case of severe weather or natural disaster.”'* Tradition-
ally, Hawai‘i’s counties were allowed to promulgate their own building
codes—which tracked various versions of the Uniform Building Code
dating back to 1991*"*—independent of one another.?'® This lack of uni-
formity had resulted in fragmented building requirements throughout
the state, which in turn created public health and safety concerns while
also posing a major problem to those “involved in building ownership,
design, construction, and insurance.”’

To remedy such inconsistencies, the State Building Code Council
(administered under the Department of Accounting and General Ser-
vices) was created in 2007 to “establish and implement” a State Build-
ing Code.?" The council is comprised of a building official from each
county, the comptroller of the Department of Accounting and General
Services, and representatives from the State Fire Council, State Health
Department, Department of Labor and Industrial Relations, the Struc-
tural Engineers Association of Hawai‘i, and the American Institute of
Architects.”? In addition to continuously working to keep the code
updated, the council must also provide educational and technical train-
ing and assistance to affected agencies.?”® This assistance may include
“services or grants at the state and county levels relating to the imple-
mentation and enforcement of the state building code.”**!

The code regulates all substantial construction in Hawai‘i, includ-
ing the “construction, alteration, movement, enlargement, replacement,
repair, equipment, use and occupancy, location, maintenance, removal
and demolition of every building or structure or any appurtenances
connected or attached to such buildings or structures.”*? Accessibility,
structural integrity, hurricane and high-wind standards, fire safety, elec-
trical standards, and plumbing and sewage standards are also regulated.
Finally, the code acknowledges and establishes procedures for designing
and constructing indigenous Hawaiian architectural structures, authoriz-
ing both the use of certain building materials as well as allowable uses.?*

The content of the code is also specified by the act. The code must
include the following: the latest edition of the fire code as adopted
by the State Fire Council, the latest edition of the Uniform Plumbing
Code, the latest edition of the International Building Code, Hawai‘i
design standards for emergency shelters that are hurricane resistant
and nationally recognized code provisions that include standards for
residential and hurricane resistance, residential construction, fires,
elevators, electrical, plumbing, mechanical, flood and tsunami, existing
buildings, energy conservation, and on-site sewage disposal.***
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Itis worth noting that the State Building Code is a guideline for the
counties, and the counties are allowed to amend the state model with-
out state approval.** However, if a county does not amend the statewide
model code within two years, the state code becomes the county’s code
for the interim until the county adopts any amendments.?”® The county
also has the right to control and implement all administrative, permit-
ting and enforcement, and inspection procedures.?”

Hawai‘i Administrative Rules Title 3 Chapter 180 (Draft 2009) will
adopt the State Building Code as required by Haw. Rev. Stat. § 107-25
(2009) under the authority of Haw. Rev. Stat. § 107-29 (2009). The State
Building Code is modeled after the International Building Code, 2006
edition. “Detached one- and two-family dwellings and multiple single-
family dwellings (townhouses) not more than three stories above grade
plane in height” may be exempt if the county adopts the international
residential code that will then govern.**® “Existing state-owned buildings
undergoing repair, alterations or additions and change of occupancy
shall be permitted to comply with the existing Building Code, provided
the extent of work does not exceed 50% of the appraised value of the
building.”**? Existing buildings can continue the use or occupancy that
existed at the time of the adoption of the Building Code as long as the
use was legal at the time of adoption and the “use does not constitute
a hazard to the general safety and welfare of the occupants and the
public.”**
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(7) The extent to which a developer is required to pay impact fees
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Chapter 4

Public Lands in Hawai‘i

The Impact of State and Federal
Ownership and Management

Federal and state governments and their agencies own a staggering
48 percent of Hawai‘i’s land. The federal government owns or leases
roughly 19 percent, or nearly 800,000 acres, and the Hawai‘i State gov-
ernment owns 28 percent, or nearly 1,116,000 acres.! While much of
this land is in undevelopable park and reserve, management policies in
federal and state statutes—especially those pertaining to the state’s pub-
lic lands—permit a variety of private residential and commercial uses on
these public lands. Moreover, federal land management and disposal
policies affect the use of nearby private land in significant ways. Those
aspects of public land policy that affect private uses on or near public
lands are an indirect but potent tool for the management of private
lands.

The State: Private Use on Public Lands

As noted, the State of Hawai‘i owns slightly more than a million acres of
land, about one-third of the land area of Hawai‘i.? While much of the
land is virtually unusable in an economic sense—mountain, wetlands,
and the like—a significant percentage is nevertheless both developed
and developable. Aside from the development for residential purposes
of Hawaiian Home Lands,® the state has produced a detailed set of leg-
islative guidelines that govern what residential and commercial use and
disposal can be made of Hawai‘i’s state-owned land.* Most of these are
enforced by the Department of Land and Natural Resources (DLNR)
through its governing Board of Land and Natural Resources (hereinaf-
ter the Land Board) .’
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The Land Board has general power to deal with state public land,
including leases and, under certain conditions, disposal for private use.®
It places all public lands in one of thirteen classifications: intensive agri-
cultural; special livestock; pasture; commercial timber; quarry; mining;
recreational; watershed; residential; commercial and industrial; hotel,
apartment, and motel; resort; and unclassified.” Aside from lands spe-
cifically set aside by the governor with the prior approval of the Land
Board, all lands must be so classified prior to lease or sale.® State policy
expresses a clear preference for leases,’” which are restricted to a term
not to exceed sixty-five years.'” Moreover, such leases are unavailable to
persons with delinquent financial obligations to the state."" They are
not transferable or assignable, except by devise, bequest, or intestate
succession, and even then only provided that the Land Board approves
of the assignment or transfer and it is made in accordance with current
industry standards."?

The Land Board imposes additional conditions on commercial
leases. A business lease requires a “development plan which provides for
careful placement of complementary enterprises consistent with county
zoning requirements,” and “wherever possible” the Land Board controls
“the landscaping and architecture of the enterprises and protect[s] the
public against the creation of nuisances of smoke, soot, irritating odors
and gases and harmful wastes.”"® Leases for hotel and resort uses may
be granted if the Department of Business, Economic Development, and
Tourism finds that the land “possesses the amenities for a successful
hotel and resort development and that the advantages of its placement
for such use outweigh those inherent in free public use in its natural
state.”'* Moreover, whenever the land being leased is “adjacent to any
beach, waterway, or historic monument or landmark,” the lease is sub-
ject to public right-of-way or public access that must be available “at all
times.”"?

Public land for commercial, industrial, and other business uses, as
well as hotel and resort uses, may be sold to private parties with the
prior approval of the governor and the State Legislature.'® When public
land is sold for a hotel or resort, development plans must be submitted
and the Land Board must make several findings: (1) the land is suit-
able for resort development; (2) its use will “promote the economic
development of the State”; (3) the development is compatible with the
developments in the area and is consistent with good, sound planning;
and (4) the sale, as opposed to lease, is “absolutely necessary to give the
purchaser selfssustaining economic operations.”"”
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The Land Board applies somewhat different regulations to residen-
tial development on public land. It acts very much like a combination
developer and county planning agency. It determines the demand for
house lots in an area, investigates costs, places the development adja-
cent to an existing urban center “wherever possible,” and subdivides
and improves in conformity with local zoning and subdivision require-
ments."® To avoid speculation, the Land Board requires the lessee or
purchaser of a residential lot to build on it within three years.'* A pur-
chaser of such a lot may not sell it for ten years unless it has first been
offered to the Land Board.?

The Land Board may also make special provisions for persons who
qualify for public housing or are unable to afford to buy or rent hous-
ing.?! Included are persons whose land has been recently condemned
but whose compensation award is insufficient to purchase other hous-
ing and “low-rent housing” residents or prospective residents who
might otherwise be discouraged from increasing their income for
fear of becoming ineligible for subsidized housing.?” For this class of
applicants, the Land Board may subdivide and lease lots of between
five thousand and fifteen thousand square feet and lease them for an
initial fifty-five-year term for the construction of a house.? A prospective
lessee under this program must have a gross annual family income of
less than $20,000 and no other residential land holdings.?* The lessee is
entitled to purchase the lot at its fair market value after ten years, pro-
vided a house is built.” The Land Board may also lease public lands to
an eleemosynary organization that has been certified to be tax exempt,
for nominal consideration without recourse to public auction.?®

This scheme is subject to further Land Board regulation if any of
the developed land is located in the State Conservation District as deter-
mined by the Land Use Commission. The Land Board must then regu-
late private development in accordance with statutory authority set out
in the Land Use Law and its Regulation no. 4, as discussed in chapter 1.7
Concessions may also be operated on public property. A “concession” is
the grant of the privilege to “conduct operations involving the sale of
goods, wares, merchandise, or services to the general public including
but not limited to food and beverage establishments, retail stores, motor
vehicle rental operations under HRS section 437D, advertising, and
communications and telecommunication services, in or on buildings or
land under the jurisdiction of any government agency.”® Concession-
aires may also operate a parking lot on property owned by the state and
use, for compensation, space on public property to display advertising.
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The State Park System and Public Use

Hawai‘i’s State Park System consists of fifty-five state parks totaling
nearly twenty-six thousand acres on the five major islands.” The parks
are managed by DLNR’s Division of State Parks, which is authorized by
statute to make rules governing the use and protection of the system.*
Commercial use of state park land may be conducted only according
to the provisions of a permit, contract, license, lease, concession, or
other written agreement with the Land Board.”’ Thus, for example,
commercial filming, photography, and videotaping on state public land
requires a written permit approved by the board.” The Land Board
issues permits governing the use of public facilities and areas within
state parks for (1) camping, (2) lodging, (3) group use, and (4) special
use.” Group use permits are issued for any group larger than twenty-five
members.** Special use permits are issued for all types of uses other
than camping, lodging, and group uses that are considered compatible
with the functions and purposes of each individual area, facility, or unit
of the premises.”” Examples include weddings, community events, and
scientific research.*

The Land Board may directly lease land to any eleemosynary or
religious organization for campsites or sites for youth athletic or edu-
cational activities in a state park area without a public auction.*” It may
also lease lands within a state park or forest reserve for recreation-res-
idence use for a period not to exceed twenty years.” For example, the
state leased land for private cabins in Koke‘e State Park on the island of
Kaua‘i. Such leases are coveted because the cabins are located in remote
forest areas, high in the mountains of the northwest corner of Kaua‘i.*
Some of the leases have been held by Kaua‘i’s most powerful political
and business leaders and wealthy kama‘aina families for many years.*’ In
the 1850s, Valdemar Knudsen, whose descendants would become major
landowners in Koloa, leased two parcels in Koke‘e from the Kingdom
of Hawai‘i and built a home on one of them.*' That first house opened
the way for campsites that eventually turned into sites for the 118 cabins
that exist today.*?

However, animosity between DLNR and lessees began in 1985,
when thirty-seven families lost their leases in an auction.” Although
the state had intended the auction to provide more opportunities for
local families, it in fact allowed off-island and out-of-state residents to
bid successfully for the lots.** Some longtime leaseholders who lost
their leases tore down their cabins or removed them from DLNR sites
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before new lessees could move in,* despite contrary provisions in some
leases.*"

In January 2005, the staff of the State Parks Division of DLNR rec-
ommended that the Land Board consider a proposal to hire a vendor
through a bid process to manage the recreational cabins.” The units
could be either rented or leased on a short-term basis.*® In 2006, cabin
leaseholders sued the state when DLNR moved to auction the cabins,
arguing that they owned the cabins and land outright.*® While a Kaua‘i
circuit court ruled in favor of the state, the litigation stalled the auc-
tion.” In 2008, the State Legislature passed a bill requiring DLNR to
renegotiate marketrate leases directly with cabin occupants.” DLNR
has since entered into new twenty-year leases with cabin occupants.’> A
provision in the new leases requires the tenants to acknowledge that the
state owns the land under their structures. The new law also requires
DLNR to auction vacant cabins first to neighbor island residents, then
to other state residents, and only then to others.”

In 2001, the Land Board drafted a master plan for the Koke‘e and
Waimea Canyon State Park complex.” Over the past twenty years, the
state has collected between $4 and $5 million in lease revenue from
cabin owners but has lost approximately $500,000 from defaulted
leases.” DLNR plans to turn the 6,200-acre park complex into a “rec-
reational facility of the 21st century.” The plan addresses preservation
of natural, cultural, and recreational resources, other users and uses,
maintenance of trails, and infrastructural needs.”” It also includes a
review of leases for 118 private cabins in the park.”®

Federal Lands: The Use and Disposal of a Scarce Commodity

The U.S. government once owned 80 percent of the land in the United
States.” It still owns a whopping 653 million acres, or approximately
one-third of the total land area.®® Against this backdrop, it is not surpris-
ing that the federal government owns or leases nearly 20 percent of
the land in Hawai‘i. The majority of federal land is either controlled
by the military or is designated as relatively remote national parks or
national wildlife refuges.®’ Some of that land, however, is in prime sce-
nic or development locations, such as Pearl Harbor, Ka‘ena Point, Fort
DeRussy, and Bellows Beach. The use and disposal of federal land and
its effect on both public and private land use has been the subject of
much comment.”” However, it is not the purpose of this chapter to deal
extensively with the vast subject of federal public lands policy but with
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selected effects of federal land use decisions on land development in
Hawai‘i.%

Much of the land that was eventually to become the vast major-
ity of federal land called “the public domain” was acquired through
fortuitous purchases. Alaska, the Louisiana Purchase, and the Gadsden
Purchase—totaling 54 percent of the land area of the United States—
come most readily to mind.** The land was for the most part acquired
during a decidedly expansionist period in U.S. history. The major
thrust of legislation and other programs governing land use was to put
as much public land as possible rapidly and expeditiously into private
hands. The wholesale giveaways that characterized the first half of the
eighteenth century and much of the nineteenth did not abate until the
first part of the twentieth century with the creation of the U.S. National
Park System, followed by national forests, reserves, and a host of other
federal land classifications designed to hold and conserve, rather than
dispose of, public land.

A concomitant development was the reemergence of the public
trust doctrine. Various state governments were directed by the courts to
hold certain public lands in trust for “the people”—variously defined.
The result was not only a slowdown but also a change in the manner of
disposition. Leasing and other less-than-fee disposals took the place of
the outright transfers of ownership that were so popular in the nation’s
first 150 years.%

Ceded Lands in Hawai‘i

The federal government’s potential for affecting land use in Hawai‘i
through disposal of land it now holds in the state is significant. Some of
that land, much of it in critical locations, must be returned to the state
at no cost if it is declared “surplus.”® This is in part because federal
public lands in Hawai‘i have never been part of the public domain from
which so many grants to private interests elsewhere have come over the
past two centuries. Congress administers public domain lands primar-
ily under the U.S. Constitution, Article IV, section 3, clause 2, which
grants it power to dispose of and make all needful rules and regula-
tions respecting territory or property belonging to the United States.®’
Although Hawai‘i had achieved territorial status toward the end of the
period when the federal government gave away land, it was still over
half a century before Hawai‘i became a state.”® Partly as a consequence
of an additional fifty-year period between U.S. settlement and annexa-
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tion and partly because of the ending of the public domain acquisi-
tion period in U.S. history, Hawai‘i’s land never did become part of the
public domain. Thus, while the resolution of annexation declared the
republic’s relinquishment of sovereignty and the cession and transfer to
the United States “the absolute fee and ownership of all public, govern-
ment, or Crown lands, public holdings” and other public property “of
every kind and description belonging to the government of the Hawai-
ian Islands,” it also expressly declared such land to be other than in
the public domain.* Finally, the resolution specified that all but armed
forces uses must be for the benefit of the inhabitants of the Hawaiian
Islands:

[t]hat the existing land laws of the U.S. relative to public

lands shall not apply to such land in the Hawaiian Islands,

but the Congress of the U.S. shall enact special laws for their
management and disposition: Provided, That all revenue from
or proceeds of the same, except as regards such part thereof as
may be used or occupied for the civil, military, or naval pur-
poses of the U.S., or may be assigned for the use of the local
government shall be used solely for the benefit of the inhabit-
ants of the Hawaiian Islands for educational and other public

purposes.”

It is clear from the legislative history of the Admission Act of 1959
by which Hawai‘i became a state that Congress meant to perpetuate this
exceptional status.” First, Hawai‘i was to be the successor in title to the
lands and properties held by the territory prior to admission. Second,
the federal government turned over to the new state substantial land it
owned—with the notable exception of the ceded lands.” Third, the act
set up a procedure by which these ceded lands would be returned to the
state as well:

(e) Within five years from the date Hawaii is admitted into
the Union, each Federal agency having control over any land
or property that is retained by the United States pursuant to
subsections [ceded lands] shall report to the President the
facts regarding its continued need for such land or property,
and if the President determines that the land or property is no
longer needed by the United States it shall be conveyed to the
State of Hawaii.
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(f) As used in the Act, the term “lands and other properties”
includes public lands and other public property, and the term
“public lands and other public property” means, and is limited
to, the lands and properties that were ceded to the United
States by the Republic of Hawaii under the joint resolution of
annexation approved July 7, 1898 (30 Stat. 750), or that have
been acquired in exchange for lands or properties so ceded.™

For purposes of disposal, the critical section of the Admission Act is
the above-quoted subsection 5(e). The necessity for an extension of the
five-year deadline soon became obvious. Between 1960 and 1964, the fed-
eral government returned a measly six hundred acres.” The slow pace of
the return led directly to the enactment of the Ceded Lands Act of 1963,
the history of which clearly declares the intent of Congress to promptly
return all surplus ceded lands to the state as rapidly as possible.”

After tracing the various laws by which ceded lands were acquired
by the United States, the act states that whenever such lands are deter-
mined to be surplus property by the Administrator of General Services
(Administrator) with the concurrence of the head of the department or
agency exercising administration or control over such lands and prop-
erty, they “shall be conveyed to the State of Hawaii by the Administrator
subject to the provisions of this Act.”” The lands are conveyed to the
state free of charge, unless improved with buildings or structures, in
which case the improvements must be paid for or relocated: “If (1) the
state refuses to pay for the improvements and (2) the administrator
determines that relocation and removal are not feasible, then the obli-
gation to transfer the land to the state ceases, and the value of the land
only must be turned over to the state upon subsequent disposal.””

Finally, the lands and proceeds therefrom are to be held in “public
trust:” “Any lands, property, improvements, and proceeds conveyed or
paid to the State of Hawaii under section 1 of this Act shall be consid-
ered a part of public trust . . . and shall be subject to the terms and
conditions of the trust.””

The present state of ceded lands in Hawai‘i raises several critical
questions:

1. At what point are such lands “surplus” so that they must
be transferred to the state?

2. To whom or what should ceded lands be transferred (so
far, they have been transferred to the state)?
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3. Once such transfer takes place, what may be done with
them?

CEDED LANDS: AT WHAT POINT SURPLUS?

Both the Admission Act and the 1963 Ceded Lands Act make clear that
whoever (the president or the General Services administrator) even-
tually makes the transfer, the lands must first be declared “surplus.””
Moreover, whichever agency of the federal government administers or
controls the land must concur with such declaration of surplus.* Unfor-
tunately, there is no express requirement in either act that there be a
regular review of agency needs leading to a declaration of “surplus.”
Indeed, language requiring such a review every five years was apparently
rejected by Congress during the course of hearings on the Ceded Lands
Act.™

Shortly after Hawai‘i achieved statehood, however, the Federal
Office of Management and Budget—to whom the president delegated
his authority to declare surplus ceded lands—did issue guidelines, which
provide that a parcel of ceded land would not be retained when

1. Itis not being used by the controlling agency and there
are no firm plans for future use;

2. The costs of operation and maintenance are substantially
higher than for other suitable properties of equal or less value
which are, or can be made, available to the Federal Govern-
ment without direct cost;

3. Itis being leased to private individuals or enterprises and
there are no firm plans for future Federal use; or

4. Itis being used by the Government to produce goods or
services which are available from private enterprise, except
when it is demonstrated clearly in each instance that it is not
in the public interest to obtain such requirement from private
enterprise.*

These are, however, guidelines only, and there is apparently still
some confusion over whether the federal government adheres to them,
especially after the 1963 Ceded Lands Act amended the Admission
Act.®® Hawai‘i was unsuccessful in its early attempt to obtain a favorable
court decision setting out conditions under which the General Services
administrator must declare ceded lands to be surplus. In 1963, the U.S.
Supreme Court dismissed on procedural grounds the only suit that
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has so far reached it on this issue: “We have concluded that this is a
suit against the U.S. and, absent its consent, cannot be maintained by
the State.” A later attempt to obtain that consent failed.*” However,
pursuant to executive orders issued in the 1970s, the U.S. Department
of Defense took great pains to inventory and analyze the ceded lands
under its control.*® The result was a recommendation that nearly three
thousand acres be released to the state.”’

A classic example of the reluctance of the federal government to
release ceded lands to the state is Bellows Air Force Base, located on two
and a half miles of sandy beach on the southeast coast of O‘ahu. Of the
1,495 acres that comprise the base, 1,457 are ceded lands. Aside from
certain military transmitter facilities—which may soon be consolidated
with facilities off the base—the major if not sole use for Bellows appears
to be a semiannual amphibious training exercise utilizing approximately
six hundred acres.®® Other facilities include beach cottages, the use
of which can hardly be described as “mission related”—the usual test
for the need of facilities—an armory, and a nine-vehicle maintenance
facility.* In fairness to the U.S. Air Force, Bellows Beach is open to the
general public on weekends and holidays, and seventy-seven acres of
ceded land were released at the Waimanalo end of the base in 1974.%
Nevertheless, the federal government has consistently turned aside state
requests to either release or lease the rest.”

THE CEDED LANDS AND PUBLIC TRUST

The Admission Act broadened considerably the “public trust” purposes
for which ceded lands, once acquired by the state, could be used:

The lands granted to the State of Hawaii . . . together with pro-
ceeds from the sale or other disposition of such lands and the
income therefrom, shall be held by said State as public trust for
the support of the public schools and other public educational
institutions, for the betterment of the conditions of native
Hawaiians, as defined in the Hawaiian Homes Commission
Act, 1920, as amended, for the development of farm and home
ownership on as widespread a basis as possible for the making
of public improvements, and for the provisions of lands for
public use. Such lands, proceeds, and income shall be man-
aged and disposed of for one or more of the foregoing pur-
poses in such manner as the constitution and laws of said State
may provide, and their use for any other object shall constitute



Public Lands in Hawai‘i 137

a breach of trust for which suit may be brought by the U.S. The
schools and other educational institutions supported, in whole
or in part, out of such public trust shall forever remain under
the exclusive control of said State; and no part of the proceeds
or income from the lands granted under this Act shall be used
for the support of any sectarian or denominational school,
college, or university.”

While the state must therefore use the proceeds from the ceded
lands for the five listed purposes in section 5(f)—(1) the support of
public education; (2) the betterment of the conditions of Native Hawai-
ians; (3) the development of farm and home ownership; (4) the making
of public improvements; and (5) the provision of lands for public use—
the language of section 5(f) allows the state to choose the manner in
which the proceeds are allocated among the listed purposes.

DLNR administers ceded lands that are eventually released to the
state.” DLNR has been criticized for its management of and accounting
for land and resources under its control generally and for ceded lands
in particular. Apparently, funds generated by use or sale of formerly
ceded lands sometimes ended up in (or were transferred to) the state’s
general fund rather than a special public trust fund.”*

The stakes in such funds are high. Native Hawaiian groups and sup-
porters successfully persuaded the 1978 Constitutional Convention to
create the Office of Hawaiian Affairs (OHA), which is run by a generally
elected board.” In 1980, the State Legislature amended a 1979 statute
implementing OHA’s constitutional creation by reserving “twenty per-
cent of all funds derived from the public land trust, described in section
10-3” for OHA.?® Despite the specified percentage, this reservation was
far from clear in ultimately resolving OHA’s pro rata share of the funds
from ceded lands, resulting in more than two decades of controversy
between OHA and the state. OHA’s claim to profit or revenues from
potential projects on ceded lands—upon which, for example, Aloha
Tower and its multimillion dollar redevelopment at Honolulu Harbor
sits—may have far-reaching effects not only on Native Hawaiians but
also on the success of such development projects.

In 1995 OHA challenged the state’s transfer of ceded lands until its
multiple claims were resolved.?” In a sharp reversal of an earlier memo-
randum opinion,” the Hawai‘i Supreme Court enjoined the state from
transferring any such lands until claims were resolved, citing a Clinton-
era “Apology Resolution” as the principle basis for its decision.” The
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state promptly sought review by the U.S. Supreme Court, joined by
twenty-nine other states that filed friend-of-the-court briefs supporting
review. The U.S. Supreme Court granted review in September of 2008
and unanimously reversed the Hawai‘i Supreme Court, specifically hold-
ing that the Apology Resolution was just that—an apology that could
form no basis for legal action.'”

FEDERAL LANDS AND STATE/LOCAL LAND USE CONTROLS

Of potentially equal significance in Hawai‘i is the current federal policy
of disposing of so-called surplus property aside from ceded lands. Within
limits, the federal government may dispose of such property any way it
chooses. It appears that disposal is part of an overall federal program
to raise revenue. One such property is the Fort DeRussy site in Waikiki.
Surrounded on three sides by high-rise condominium and hotel devel-
opments, with unobstructed ocean view and access on the fourth side,
the multiacre site is virtually free of development. It also has the last
significant beachfront open space in Waikiki. While the federal govern-
ment has in the past expressed interest in selling it for development, city
and state administrators have consistently declared their intent to retain
it as open space. Indeed, a mayor of Honolulu once threatened to zone
it for low-density development in order to frustrate federal plans.'”

Recent federal court decisions, however, raise doubts about the
power of Honolulu to regulate land use on federal land in the face of
a contrary federal policy. In 1966, the U.S. Supreme Court held a state
statute providing for the rounding up of stray burros on federal land to
be unenforceable in view of a federal statute managing them and pro-
hibiting such action, on the ground that when Congress passes legisla-
tion pertaining to federal property, state law “must recede.”” Based on
that decision, a federal appeals court in California—which has federal
jurisdiction over Hawai‘i—decided in 1979 that Ventura County’s zon-
ing laws prohibiting oil exploration without a permit were inapplicable
to private oil companies with federal permission to explore and drill on
federal land: “the federal government has authorized a specific use of
federal lands, and Ventura cannot prohibit that use, either temporar-
ily or permanently, in an attempt to substitute its judgment for that of
Congress.”'"®

However, in 1987’s California Coastal Commission v. Granite Rock
Company,'* in which a company mining on federal land in California
similarly sued to prevent the Coastal Commission from imposing state
permitting requirements on the project,'” the U.S. Supreme Court
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distinguished between environmental and land use regulations such
as zoning.'” The Court reasoned that “[l]and use planning in essence
chooses particular uses for land; environmental regulation, at its core,
does not mandate particular uses of land but requires only that, how-
ever the land is used, damage to the environment is kept within pre-
scribed limits.”!”” The Court then held that reasonable state environmen-
tal regulation is not preempted on federal land.'® Thus, because the
commission was not exercising “land use authority” by attempting to
determine iffederal land could be used for mining, but rather was using
its “environmental authority” to regulate Zow mining was conducted,
the Court held that the commission’s permitting requirements were not
preempted.'” Therefore, even if the idea of city regulation resurfaces,
Honolulu’s land use controls may be difficult to apply to properties such
as Fort DeRussy so long as the federal government retains any rights in
that land.

In conclusion, public lands and their use and misuse will continue
to affect land development in Hawai‘i for some years. The subject of
ceded lands and their release and development was a major item on the
agenda of the Native Hawaiian Study Commission, which was reconsti-
tuted in 1981, though its recommendations were advisory only.'"” The
importance of ceded lands continues unabated today. Measured against
recent experience and current trends, the future does not bode particu-
larly well for immediate return to Hawai‘i of its remaining ceded lands.
However current, the concern over ceded lands is but a part of the
larger issue of use and management of public lands, which can proceed
regardless of local land use controls, whether or not a particular federal
or state administration chooses to subject itself to such local zoning.
The agencies that oversee this use and development are largely their
own masters, and the result for land use in Hawai‘i is not always predict-
able. It may be more prudent to raise the need for a determination
of consistency of such development with Hawai‘i’s federally approved
Coastal Zone Plan as required under both federal and State Coastal
Zone Management Acts (see chapter 6).

Federal Land Policy and Management: Public Lands

Although the term “public lands” has various meanings under different
statutes and circumstances, it generally refers to government lands that
are open to public sale or other disposition under general laws and
that are not held back or reserved for a governmental or public pur-
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pose.'!! The phrase “public lands” is usually synonymous with “public
domain.”""?

In public lands law, “disposal” commonly refers to the final, irrevo-
cable act by which the right of a person, purchaser, or grantee attaches,
and an equitable right becomes complete to receive legal title by patent
or some other appropriate mode of transfer.'”® It is the policy of the
United States that any disposal of public land take place according to
uniform statutory procedures requiring consistency with the prescribed
mission of the department or agency involved and reserving to Congress
the power to review disposals in excess of a specified acreage.''* The
Federal Land Transaction Facilitation Act,'”® enacted in 2000, provides
both for the identification of and decision-making criteria regarding
the disposal of public lands, as well as the identification and acquisition
of inholdings and other land that would improve the resource manage-
ment ability of land management agencies and adjoining landowners,
while allowing for the least disruption of existing land and resource
management programs.

TRANSFORMATION AND PRIVATE INTERESTS IN PUBLIC LANDS

For nearly a century, this country’s federally owned lands were valuable
chiefly for their natural resources that could be removed by private com-
modity interests.'"® Traditionally, federal land managers favored com-
modity uses such as timber, grazing, and mining operations.''” In recent
years, however, public lands have undergone a fundamental change and
are now dominated by recreational and preservation uses.''® Indeed,
various parties have sought to acquire some inholdings not for devel-
opment purposes but for conservation.'” Thus in Hawai‘i, DLNR and
the Trust for Public Land, a national nonprofit organization, purchased
Moanalua Valley from a private party to “benefit the people . . . as an
open space, a gathering place.”'®® This shift is reflected in basic econom-
ics.'? The hundreds of billions of dollars spent each year on outdoor
recreation have surpassed mining, timber harvesting, and grazing as
an economic force on Western public lands.'® There has also been a
marked increase in recreational visitors to public lands.'® In 1995, the
U.S. Forest Service recorded 345 million visitor days on National Forest
land, which represents a 1,161% increase since 1950.'%* The Bureau of
Land Management’s (BLM) adjusted visitor days rose 176% from 1982
to 1996, and the National Park Service recorded a visitation level of
nearly 270 million visits in 1995, a 711% increase since 1950.'%
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The increase in preservation use is in large part due to the conser-
vation movement. Since the conservation movement mobilized enough
political strength to institutionalize the national park concept in the
National Park Service Organic Act of 1916, a series of statutory mandates
provides for the preservation of public lands.'* The Organic Act describes
the Park Service’s dual and sometimes conflicting mandate to provide
for recreational use, while at the same time preserving resources “unim-
paired for the enjoyment of future generations.”'*” In 1940, an executive
order created the Fish and Wildlife Service (FWS) by merging the Bureau
of Fisheries of the Commerce Department with the Division of Biological
Survey of the Department of Agriculture.'® Since then, FWS has become
an increasingly important preservation and recreation resource on fed-
eral lands."” The National Wildlife Refuge System Administration Act
of 1966 authorized FWS to administer the wildlife refuges.’” Then the
Wilderness Act of 1964 signaled a heightened commitment to preserva-
tion, setting in motion a process that transferred millions of acres from
extractive uses to recreation and the preservation of wildlife."* Finally,
in 1975 the Federal Land Policy and Management Act required BLM to
adopt a multiple-use management policy with recreation, wildlife preser-
vation, and aesthetics as statutorily mandated uses.'*

The National Park System

A major portion of federal lands in Hawai‘i is designated national parks.
Both the expansion of uses associated with such parks and the attempts
by the federal government to regulate private land adjacent to park
boundaries in order to protect federal interests in the parks have major
land use implications for private landowners.

The National Park System of the United States comprises 391 areas
covering more than 84 million acres in every state except Delaware;
there are no national parks in the District of Columbia or in the territo-
ries of American Samoa, Guam, Puerto Rico, and the Virgin Islands.'*
The National Park Service (NPS) manages the parks. Created on August
25, 1916, when President Woodrow Wilson signed the National Park
Service Organic Act (Organic Act),'** NPS is a federal bureau within the
Department of the Interior responsible for protecting national parks
and monuments:'*

The Service thus established shall promote and regulate the
use of Federal areas known as national parks, monuments and
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reservations . . . by such means and measures as conform to
the fundamental purpose of the said parks, monuments and
reservations, which purpose is to conserve the scenery and the
natural and historic objects and the wild life therein and to
provide for the enjoyment of the same in such manner and by
such means as will leave them unimpaired for the enjoyment
of future generations."®

The act leaves two questions unanswered: (1) whether the author-
ity under the act extended to both public and private holdings within
the park’s physical domain; and (2) whether the authority extended
outside of park boundaries to include the right to regulate private and
public lands.”” Judicial interpretation of the Property Clause of the
U.S. Constitution has extended NPS’s regulatory authority to both pub-
lic and private holdings."”® However, this authority includes only that
power necessary to enact regulations that govern private inholdings or
public lands if those regulations are proper and realistically related to
congressional intent."* While it is fairly well settled that NPS can regu-
late activities within park boundaries regardless of whether the activities
take place on public or private holdings, it is less clear whether NPS can
regulate outside of park boundaries.'*

In its 1980 State of the Parks Report, NPS reported that “more than 50
percent of the reported threats were attributed to sources or activities
located external to the parks, particularly industrial and commercial
development projects on adjacent lands; air pollutant emissions, often
associated with facilities located considerable distances from the affected
parks; urban encroachment; and roads and railroads.”'*! Further studies
have demonstrated that a multitude of development activities external
to national parks are impacting and threatening to engulf them, caus-
ing severe damage to the values and resources within the parks that they
were created to preserve.

The secretary of the Interior is authorized to publish rules and
regulations as deemed necessary or proper for the use and manage-
ment of the national parks.'* Federal regulations allow a park super-
intendent to issue permits “to authorize an otherwise prohibited or
restricted activity or impose a public use limit.”'** Such special permits
allow private use on official park lands. There are two instruments
that may be used to authorize a special park use: (1) a special use
permit or (2) a right-of-way permit.'** A special use permit is issued
by a superintendent or individual or organization to allow the use of
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NPS-administered resources and to authorize activities that require
a permit.'*® A right-of-way permit is issued by a regional director to
authorize any new utilities, including water conduits, on NPS lands.'*
NPS also issues other permits and signed agreements including but
not limited to research, collection, and use of natural and cultural
resources.'*”

Finally, the director may lease any property (except nonhistoric
land) if the lessee meets the following restrictions:

(a) The lease will not result in degradation of the purposes
and values of the park area;

(b) The lease will not deprive the park area of property nec-
essary for appropriate park protection, interpretation, visitor
enjoyment, or administration of the park area;

(c) The lease contains such terms and conditions as will
assure the leased property will be used for activity and in a
manner [. . .] consistent with the purposes established by law
for the park area in which the property is located;

(d) The lease is compatible with the programs of the
National Park Service;

(e) The lease is for rent at least equal to the fair market
value rent of the leased property as described in § 18.5;

(f) The proposed activities under the lease are not subject to
authorization through a concession contract, commercial use
authorization or similar instrument; and

(g) If the lease is to include historic property, the lease will

adequately insure the preservation of the historic property.'*

All leases must have as short a term as possible and no lease may have a
term of more than sixty years.'*

HAWAI‘T’S NATIONAL PARKS

Comprised of land on the islands of Hawai‘i and Maui, Hawai‘i National
Park was created by Congress on August 1, 1916."" In the early 1960s,
the lands located on Maui were renamed Haleakala National Park and
the land located on the island of Hawai‘i was renamed Hawai‘i Volca-
noes National Park.!'?!

Volcanoes National Park (Volcanoes) is located on the southeastern
portion of the island of Hawai‘i and encompasses 333,000 acres ranging
from sea level to the summit of one of earth’s most massive volcanoes,
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Mauna Loa, at 13,677 feet. The Park mission is to “protect, conserve
and study volcanic landscapes and the associated natural and cultural
resources and processes; facilitate public use and safe access to active
volcanism, scenic vistas, diverse geographic settings and wilderness for
recreation, education and public enjoyment.”®

Volcanoes has been designated an International Biosphere Reserve
(1980) and a World Heritage Site (1987).""* Within the park, Kilauea,
one of the world’s most active volcanoes, offers scientists insights on
the birth of the Hawaiian Islands and gives visitors views of dramatic
volcanic landscapes, including lava flows into the ocean. Over half of
the park is designated wilderness, providing unique hiking and camp-
ing opportunities.'**

Like many other national parks, Volcanoes allows for private activi-
ties within the park lands through the granting of special use permits
and concession contracts. Currently, the park issues permits for research,
commercial filming, businesses, weddings, and the scattering of ashes.
These permits require the permit holder to meet certain conditions
and in some cases pay a nonrefundable application fee."® Generally,
the conditions restrict the permit holder from disturbing park features
such as rocks, vegetation, or other natural resources and interfering
with other visitors’ access, use, or enjoyment of an area.

The purpose of concession contracts is to authorize concession-
ers to provide visitor services in park areas.'”® The NPS director awards
concession contracts through a public solicitation process.'”” A conces-
sion contract is generally awarded for a term of ten years or less unless
the director determines that the contract terms and conditions war-
rant a longer term."” In no event, however, may the contract have a
term of more than twenty years unless extended in accordance with
regulations.'”

All concession contracts contain provisions for suspension and
termination of the contract for (1) default, (2) unsatisfactory perfor-
mance, and (3) when necessary to protect, conserve, and preserve park
area resources and providing necessary and appropriate visitor services
in park areas.'® Concessioners may not assign, sell, convey, grant, con-
tract for, or otherwise transfer any concession contract, rights to operate
under a contract as a subconcessioner, controlling interest in a con-
cessioner, leasehold surrender, or possessory interest without the prior
written approval of the director.'® Additionally, a concessioner may not
encumber, pledge, mortgage, or otherwise provide as a security interest
any concession contract, rights to operate under a contract as a subcon-
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cessioner, controlling interest in a concessioner, leasehold surrender, or
possessory interest for any purpose without prior written approval of the
director.'®

NPS works with concessioners to provide visitor services throughout
the park system. Volcano House, the only hotel within the park itself, is
one such concessioner.'® Located on the edge of Kilauea Crater,' the
old-style country lodge features shops and three dining areas and offers
hiking and tours.

Haleakala National Park (Haleakala) consists of 30,183 acres,
24,719 acres of which are designated wilderness.'® The park ranges from
sea level to the summit of Haleakala, at ten thousand feet.'®® The park
also requires special use permits for a number of activities within park
boundaries, including scattering ashes, wedding ceremonies, rallies, and
other “first amendment activities.”'®” In 2007, after several deaths and
many injuries, the park banned the once-popular commercial downhill
bicycle tours leading tourists at dawn from the summit to the sea.'®
Approximately ninety thousand people a year rode from the summit,
bringing in approximately $10 million a year for tour operators.'®

There is a substantial basis of common law supporting NPS author-
ity to regulate private land adjacent to national parks in order to protect
them.'” Thus for example, in Kleppe v. New Mexico,'™ the U.S. Supreme
Court held that the appropriate federal agencies may regulate private
land and property in order to protect federal interest in federal land.

FI1SH AND WILDLIFE SERVICE REFUGES IN HAWAI‘I

The National Wildlife Refuge System (NWRS) is a collection of public
federal lands managed by the Fish and Wildlife Service.'” The lands
are set aside for the purpose of conserving the fish, wildlife, and plants
within them.'” The federal government holds fee, leasehold, or ease-
ment interests in refuge land.'” There are over 540 refuges nationwide,
at least one in each of the fifty states. The system provides habitat for
“more than 700 species of birds, 220 species of mammals, 250 reptile
and amphibian species, and more than 200 species of fish.”'” This
includes habitat for more than 250 threatened or endangered plants
and animals.'” Ninety-eight percent of refuges are open to the public;
they host more than 40 million visitors each year.'”

Private uses on FWS land are governed by the National Wildlife
Refuge Administration Act (also referred to as the National Wildlife
Improvement Act) of 1997 (1997 Act)'” together with federal regula-
tions. Under the 1997 Act, the secretary of the Department of the Inte-



146 Regulating Paradise

rior (secretary) may permit the use of any area within NWRS for any
purpose whenever it is determined that such uses are “compatible with
the major purposes for which such areas were established.”'” Such uses
may include but are not limited to hunting, fishing, public recreation
and accommodation, and access."® The secretary may also permit the
use of or grant easements in, over, across, upon, through, or under any
areas within the system whenever it is determined that such uses are
compatible with the purposes for which these areas are established.'™
Such uses may include but are not limited to power lines, telephone
lines, canals, ditches, pipelines, and roads, including the construction,
operation, and maintenance thereof.'®

NWRS may open an area to public access and use by regulation,
individual permit, or public notice."” Compatibility determinations
will include only evaluations of how the proposed use would affect the
ability of the refuge to meet its mandated purposes.'® The manager of
a refuge is authorized to issue permits unless the regulations require
the applicant to obtain the applicable permit from the FWS director
or the secretary.'"™ The refuge manager may terminate or revoke a
permit at any time for noncompliance with the terms of the permit or
federal regulations, for nonuse, for violation of any law, regulation, or
order applicable to the refuge, or to protect public health, safety, or
the resources of the refuge.'® Public use facilities may also be operated
by concessioners or co-operators under contract or legal agreement on
national wildlife refuges where there is a demonstrated justified need
for services or facilities, such as boat rentals, swimming facilities, con-
ducted tours of special natural attractions, shelters, tables, trailer lots,
food, lodging, and related services.'®

There are several natural refuges in Hawai‘i.'"™ Among the better
known are those at Kilauea and Hakalau. The Kaua‘i National Wild-
life Refuge Complex consists of Kilauea Point, Hanalei, and Hulé‘ia
National Wildlife Refuges. Kilauea Point Refuge (Kilauea) was estab-
lished in 1985 after its transfer from the U.S. Coast Guard and consists
of 203 acres of protected land.'™ It is located on the northernmost tip
of the island and is one of the few Hawaiian refuges open daily to the
public.' One of the most popular spots for visitors and residents of
Hawai‘i alike, it attracts an average of half a million visitors a year.'"!

The refuge is home to both the endangered Hawaiian néné and a
number of rare and endangered seabirds, including red-footed boobies,
Laysan albatrosses, and wedge-tailed shearwaters.'”” To protect the bird
populations, the reserve traps predators within the refuge and maintains
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a predator-proof fence around it.'"”® Native plant species are also planted
and maintained within the refuge.'** The waters surrounding the refuge
are home to a number of important species, including Hawaiian monk
seals, green sea turtles, and humpback whales.'?

Current private uses that are permitted in the Hanalei area of the
refuge are taro farming and kayak rentals. Taro farming is permitted on
the refuge because it provides wetland habitat for birds.'*® Because wild-
life management and bird use conflicts with taro water management
and production, permit fees are set at an appropriate rate to compen-
sate farmers for losses incurred as a result of the requirement to favor
the birds in bird-taro conflicts."” The conditions attached to the special
use permit (SUP) restrict the use of the land to taro farming.'”® The
permit also requires farmers to follow certain farming guidelines and
report nests of waterbirds to the refuge manager.'® The current SUP for
kayak rentals requires the permittee to remove all trash resulting from
the company’s activities and forbids dumping trash in the waters.*” The
permittee must also deliver a five- to ten-minute environmental educa-
tion talk to the general public on each of the kayak trips.?’!

Hakalau Forest National Wildlife Reserve (Hakalau) was set aside
in 1985 to protect and manage endangered forest birds and their rain
forest habitat.”” Located on the windward slope of Mauna Kea on the
island of Hawai‘i, the 32,733-acre refuge supports a diversity of native
birds and plants.?”® Currently, Hakalau issues SUPs for ecotours in the
refuge; five permits were issued in 2004 and seven were issued in 2005.2"
The maximum number of individuals covered by a single permit is one
hundred.?” Tour groups are limited to twenty-five or fewer people and
may be conducted only in the vicinity of Pua Akala tract and the Pua
Akala meadow.?”® Permit conditions require a written report of the total
number of visits and individuals for each month that visits occur®” and
prohibit open fires on the refuge and the taking of any animal, vegeta-
ble, or mineral matter.?”® The permittee is responsible and can be held
liable for any damages or injuries resulting from the per