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Thank you for the opportunity to testify before
the Advisory Study Commission on Water Resources. I have
éonducted'research in this area and was Team Leader of a
group that produced a study on Water Rights in Hawaii for
the state which was published in Land and Water Resource
Management in Hawaii (1979). I am also a member of the
Board of Directors of the Native Hawaiian Legal Corporation.

I welcome the opportunity to testify in support of
the draft water code, I believe this code is fundamentally
sound as written and that the Commission should recommend it
to the State Legislature for passage.

I would, however, like to recommend a few minor

changes in the language of the current draft which are aimed
at making this code achieve more precisely the purposes of
-the legislation and- the public policy objectives embodied
therein. These policy objectives are articulated in Article
XI, § 7, of the Hawaii Constitution which provides for a
water resource agency to set overall water conservation
quality and use policies.

Hawaii has recently experienced a parade of
advocates during two elaborate forums for the so-called free
market system of water use. It needs to be pointed out to
such advocates that the alleged free market system is not
really so free. As reflected in the McBryde (1973) and
Reppun (1982) decisions, it has always‘been the policy of
the State of Hawaii that water is a common resource that
must be allocated for the public benefit. The many severe
environmental problems experienced during this century have
shown us that an individual decision to use a common
resource may not always be in the public'interest. It may
in certain situations be profitable for an individual to



misuse a common resource. The 1978 Constitutional Amendment
embodied in Article XI, § 7, and the draft code now before
the Commission express a recognition of this problem. The
balance of my testimony will address possible improvements
in the draft.

1) Article X1, § 7, requires the Legislature to
establish criteria for water use priorities "while assuring
appurtenant rights and existing correlative and riparian
uses.” Section 1.08(3) (a) of the draft code appears to
recognize this obligation by requiring the department to
determine "presently exercised uses and inchoate rights to
the use of water based on riparian and appurtenant rights."”
Yet § 2.02, "Conditions for a Permit,” may be somewhat
deficient in ensuring such protection. Section 2.02(1) (b)
requires merely that a proposed use "not interfere with any
existing legal use of water.” Given the existence of
inchoate (currently unexercised) appurtenant rights, an
appurtenant right may in some instances not be an “"existing
legal use.” To conform to the constitutional requirements
in Article XI, § 7, the language of this provision should
therefore be changed to read "will not interfere with any
existing water use or appurtenant rights."

2) Section 2,03(3) also threatens inchoate
appurtenant rights. This provision allows for an interim

permit for existing users. It creates, however, a
conclusive presumption of abandonment of the use if an
applicant does not apply for the interim permit within one
year of the date of the code (with five years permitted "for
just cause"). A native Hawaiian owner of a kuleana parcel
who gains recognition of his or her interest at some date in
the future may lose the inchoate appurtenant water rights
that attach. to that kuleana. Again, to conform to the
constitutional requirements in Article XI, § 7, this
provision or some general provision of the code should
contain an exception for inchoate appurtenant water rights.



3) Section 2.03(4) likewise raises some question
concerning the protection of appurtenant water rights. This
provision calls for compensation to an existing user "for
any damages attributable to the lessening of his water
supply and any expenses related thereto." This provision
would leave the holder of inchoate appurtenant water rights
without any protection. Also, it is not clear whether the
existing user of appurtenant water rights would receive full
compensation for the value of the water (perhaps measured by
diminution in value of the land) or merely compensation from
consequential damages resulting from the deprivation. To
satisfy the mandate of Article XI, § 7, language should be
added to recognize the rights of landowners with inchoate
appurtenant water rights,

4) Section 2.03 protects existing users. This
goal is generally a sound one. This provision may, however,
create a rush to become an "existing user" while this code
is still before the Legislature. It may therefore be
advisable to define existing user with reference to an
earlier date. The present proposals for.massive develobment
of water use on the windward coast may in fact be such a
reaction to the proposed code.

5) Section 2.02(1) (c) conditions a permit on
consistency "with the public interest and the provisions of
the State Water Plan." This should be changed to read "with
the public interest, the provisions of the State Water Plan,
and the state and county land use plans."” This would ensure
that water use planning be consistent with land use
planning. '

6) Section 2.09 addresses modifications of permit
terms. It requires a permitee who seeks to change the use
of water to obtain a permit to do so. Yet this provisions
seems to define "change in use"™ narrowly to include only
agricultural uses. This provision should also address
changes in use from agricultural uses to urban or industrial
uses. Such changes in use may frequently occur when farmers



suddenly become developers. The provisions in § 2.13 deal
with this problem in part but not sufficiently.

7) Section 1.15 speaks to "Acquisition of Real
Property” by the Board in order to carry out its mandate.

§ 1.15(3), however, seems to go well beyond acquiring land
and permits the acquisition of streams and water courses.

It seems clear that under the code streams and water courses
are not subjects of acquisition. Beaches and submerged
lands are "also part of the public ‘trust and are not~—--
available for private acquisition. These parts of subpart
(3) should be deleted. (This provision also contains a
typo, repeating “"beaches, submerged lands, and other open
areas” twice.) .

8) Chapter 3 of the code is designed to protect
water quality by prohibiting pollution of Hawaii's water
resources. This chapter is generally sound, but does not
seem to address adequately the important problem of-
polluting water through distributing chemicals on land.
Such uses of chemicals, although not applied directly into
the water, frequently have a significant cumulative effect
and are thus a potential hazard to public health. While
§ 3.11 may address this problem in part some ‘direct
attention to this problem seems appropriate.

9) Finally, the code fails to address the problem
of native Hawaiian water rights. This seems somewhat
anamolous in light of the fact that native Hawaiian rights
were a major subject of concern before the 1978
Constitutional Convention. I have already addressed
possible ways to protect native Hawaiian appurtenant water
and riparian rights held by individuals. Native Hawaiian
water rights issues also arise out of the Hawaiian Homes
program and may be important in relation to ceded lands and
reparations questions. It is clear that the code should not
diminish native Hawaiian water rights provided under the
Hawaiian Homes Commission Act (HHCA), which is a related
part of the Hawaii Constitution. The code should,



therefore, state that it does not apply to water rights
associated with Hawaiian Home lands. This was apparently
the intention of the Advisory Commission in omitting
reference to the Hawaiian Homes Commission from the code.
Failing to state this intention explicitly, however, may
leave the Board open to conflicting statutory obligations.
Simply stating that the code does not apply to any rights
available under the HHCA or rights available to the Hawaiian
Homes Commission under common law or federal law would
eliminate this source of confusion. The Winters Doctrine
also impinges on this question. (Winters v. United States,
207 U.S. 564 (1908)) It would appear that the ceded lands
question will have to be left to the courts. The
reparations question is already before Congress.

"~ In conclusion, let me repeat that the draft code
is a significant step in the right direction. These
comments are offered to help clarify certain ambiguities and
to assist in conforming the draft code to Article XI, § 7,
of the Bawaii Constitution and to other state and federal

norms,






