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IN THE UNITED STATES COURT OF APPEALS ‘
FOR THE NINTH CIRCUIT
MERRILL LYNCH, PIERCE, FENNER
& SMITH INCORPORATED, No. 09-15573
V. (Dist. Ct. No. cv00-595)
ARELMA INC,, et al.

Arelma Inc. and Philippine National Bank,

}
}
}
}
}
}
i
Defendants-Appellants. }
}

DEFENDANT-APPELLEE PIMENTEL’S
REPLY MEMORANDUM IN SUPPORT OF HIS
MOTION TO DISMISS THE APPEAL
The issue for decision is whether this Court can assert appellate jurisdiction
after the Supreme Court has directed, and this Court has directed, and the lower
court has ordered, dismissal of this action. The answer must be NO or else there
can never be finality. After four years of appeals, the lower court dismissed this
litigation in absolute obedience to this Court’s Order. The lower court simply
directed the clerk of the court to perform the ministerial duty of certifying the
amount of money to be returned to Merrill Lynch. Once the clerk did so (in the
form of an accounting), the court ordered the return of that sum. Under the terms
of the mandates of the Supreme Court and this Court, it could not do otherwise.

Where, as here, (a) the accounting was prepared and submitted by the clerk of

court — not a private party, (b) the funds being returned exceed the original deposit

1

52888 1

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Case: 09-15573 05/18/2009 Page:20of3  DktEntry: 6923882

by $1.1 million, and (c) the record contains no evidence disputing the accounting

other than the bravado of appellants’ counsel, appellate jurisdiction is lacking.

Appellants are using this appeal to keep the above litigation in suspended
animation. The pendency of this appeal is now being asserted in litigation in a
New York State Court as a reason for dismissing the Class’s execution on the
$34.7 million returned to Merrill Lynch in February. See Exhibit G hereto.
Appellants could not credibly object to the lower court returning that money, so
instead they claim — with no evidentiary support — that not enough money was

returned to Merrill Lynch.'

Appellants try to sidestep their appeal of the dismissal by arguing that it and
all posttrial orders form a new appealable judgment. The fallacy in this argument
is that every new dismissal could be appealed. If this Court asserted jurisdiction
over this appeal and ordered a second accounting, there would be nothing to
prevent another appeal from the second accounting and a request for a third
accounting. Or petitions for certiorari. All with no evidentiary support. Such an

outcome flies in the face of the Supreme Court’s “single appeal” rule. See Digital

! Appellants strategy unfolded at the hearing on December 5, 2008 when
appellants’ counsel first contended that the lower court had illegally invested the
assets at issue. When it was pointed out that in August 2004 appellants had
stipulated to the investment of the assets in the MDL 840 Settlement Fund,

appellants then attacked the alleged lack of detail of the accounting.
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Equipment Corp. v. Desktop Direct, Inc., 511 U.S. 863, 868 (1994); Romoland
School District v. Inland Empire Energy Center, LLC, 548 F.3d 738, 747 (9" Cir.
2008). This Court should not be distracted by appellants’ clever arguments that the
accounting should have been more detailed or disclosed every investment made by
the clerk. The accounting contained more line items than the financial statements

of most billion dollar public companies.

Compounding the lack of appellate jurisdiction is appellants lack of
standing. Only the stakeholder who made the deposit, Merrill Lynch, has standing
to complain that the returned funds are insufficient, and it has not complained. In
the Supreme Court appellants disclaimed entitlement to the funds. The Supreme
Court’s recognition of appellants’ standing in that appeal was limited to its right to
appeal the Rule 19(b) claim despite their failure to appeal the lower court’s

substantive ruling that they had no entitlement to the funds.

For all the foregoing reasons, this Court should dismiss this appeal.

Dated: May 18, 2009 /s/
Robert A. Swift
Kohn, Swift & Graf, P.C.
1 South Broad Street, 21 Flr.
Philadelphia, PA 19107
(215) 238-1700
Counsel for Defendant-Appellee Pimentel
and the Class of Human Rights Victims
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