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The phenomenon of child abuse has
recently gained the serious attention
of professionals and lay persons
alike, resulting in increased public
awareness and in improved
treatment facilities for abusing and
neglecting families. Professionals in
diverse areas including medicine, law,
social work, psychology, and
psychiatry have joined together in
multidisciplinary collaboration to
evaluate and manage cases of abuse.

It is difficult to review the
chronicle of progress in legislation
and treatment of child abuse and
neglect and not come to the
conclusion that children’s welfare has
been greatly enhanced by social and
legislative developments of the past
century and particularly in the past
two decades. Although it seems
intuitively obvious that children’s
rights must have been equally
advanced by the same process, it is
the purpose of this article to suggest
that this may not be the case, and, in
fact, progress in managing childhood
abuse and neglect has not been
related to considerations of children’s
rights.1

It is useful to divide human rights
into two descriptive categories:
liberty rights and claim rights. A
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liberty right is a right to non-
interference in personal affairs and
as such, can neither be bestowed by
legislation nor specifically inhibited
by legal action. Most Americans are
familiar with the concept of liberty
rights guaranteed by the
Constitution and Bill of Rights.
Liberty rights are characteristically
extended to all persons defined as
members of a society though to the
extent that societies are non-
egalitarian they may choose to
exclude certain members from the
protection of liberty rights. Liberty
rights derive from the implicit or
explicit social contract on which a
society is based and represent
fundamental citizens’ rights.

Claim rights, on the other hand,
are rights that a person can claim
against a specifiable other person or
agency. When two people enter into
a legal contract each has claim rights
against the other as defined in the
contract. When a person acquires a
motor vehicle license from a state, he
can claim a series of rights granted
to a person possessing an operator’s
license. Although in both cases—
liberty and claim—there are explicit
duties and privileges as well as
rights, the essence of claim rights is
that they specify a specific person or
body against whom the beneficiary

can claim if his rights are abridged.

The tradition of social liberation in
Western democracies appears to be
gradually granting to all adult
members of society equal access to
liberty rights regardless of race or
gender. Advocates of “children’s
liberation” have been anxious to
assert that children, too, despite
their dependency, deserve access to
liberty rights. However, there is a
unique self-evident relationship
between parents and children which
is not found in conflicts between
equal parties: children are born
completely dependent on parents and
only slowly develop the social and
intellectual skills to allow them to
live and function independently. It is
unquestionably the parents’
obligation and responsibility to care
for the dependency needs of their
children and it is the traditional
social and legal view that conflicts
between parent and child should be
settled within the context of this
dependency relationship, ignoring,
for the most part, children’s claims
to liberty rights.



Abuse and Neglect: Laws,
Regulations and
Children’s Rights

The phenomena of child abuse and
neglect can be usefully divided into
three non-exhaustive categories: (1)
activities that are illegal if
perpetuated by one adult on another
or by an adult on an unrelated child,
(2) failure to nurture a child or
provide for its most basic
dependency needs, and (3) ill-defined
areas of failure to provide
appropriate guidance or emotional
support to a child such as may occur
when a child is felt to be incorrigible
or a victim of emotional abuse. Each
of these categories of abuse and
neglect will be examined to ascertain
what effect they may have on
children’s rights.

Illegal Actions: Assault. Both
adults and minors have the right not
to be physically assaulted or sexually
molested and, in principle, have
access to criminal redress if a
perpetrator can be identified. By the
very nature of child abuse, children
are frequently subject to physical or
sexual abuse for which criminal
prosecution is a theoretical
possibility. Not all cases are reported
to the prosecuting authorities, and
one state includes in its statutes that
“if injury or abuse to the minor is so
serious that criminal prosecution is
indicated, the department shall . . .
report its findings to the police or
the office of the prosecuting
attorney.”? This wording implies that
some injury or abuse should not be
brought to the attention of the police
and prosecution, and corroborates
the empirical finding that parents are
not commonly prosecuted for assault
on their own children.

The officials of the same state are
primarily charged with taking
“necessary action toward preventing
further abuses, safeguarding and
enhancing the welfare of such minor,
and preserving family life wherever
possible.”? These latter goals are

often met through the provision of
social service. For example, a child
walks down the street and is
severely beaten by a person, an
unrelated adult. The child’s parents
press charges and this person is
convicted of assault. If the same
child’s parents inflict the same
injuries on their child, they may
indeed stand a chance of criminal
prosecution, but they will more likely
be offered (or, ordered) some form
of social services. The result is to set
a double standard for assaulted
children such that an unrelated
oppressor is handled through the
criminal justice system but a parental
oppressor is dealt with primarily
through child abuse statutes.

One can, justifiably, ask what the
effect of such a policy is on children’s
rights. On the other hand, there
appears to be a definable
enhancement of rights, since a child
can be protected even from potential
assault by one parent who has not
been abusive, an adult rarely can be
protected unless injury has occurred.
On the other hand, utilization of
social agencies may effectively block
a child’s recourse to criminal redress
and, hence, potentially decrease rights.
In principle, a child could, through an
advocate, press criminal charges
against his parents, but this is rarely
done. Although the child in most
jurisdictions is given an advocate in
the form of guardian-ad-litum, this
person’s responsibility is primarily to
protect the child’s interests within
the court system and not to advocate
the child’s right to pursue criminal or
civil grievances against parents or
the state.

In sum, it appears that in a very
real sense the child’s claim-right
against parent and society, both for
criminal and civil redress, is given up
in favor of social interference
stressing community interest in
promoting the child’s welfare. There

is no question that welfare is
enhanced by such a system, but, by
this argument, it is not altogether
certain that the child’s rights are
correspondingly advanced.

Failure to Nurture. A second form
of abuse and neglect legislation
authorizes corrective action when
parents fail to nurture or provide for
a dependent child, In one sense, such
legislation clearly increases children’s
rights since, prior to its inception,
children could be seriously neglected
with impunity. On the other hand,
there are important ways in which
rights may be threatened or decreased:
statutes involving neglect rarely are
able to specify clearly when social
agencies have the right to intervene
on a child’s behalf, and, similarly, the
statutes are equally vague in defining
when the state should terminate its
interference in family affairs.
Decisions are approached
individually, and most jurisdictions
use something like a “minimum
community standard” clause,
allowing intervention when a child’s
level of nurturance falls
demonstrably below that standard.
Although the intent of such a clause
is to avoid discrimination based
merely on poverty or nonconformist
values, the effect is to make the
right to adequate nurturance a
highly variable and subjective one.

The law also gives credence to the
concept that a child has unrealized
potential which may be stunted
through chronic neglect. A child’s
physical growth or intelligence may
be seriously threatened by
inadequate nutrition. In such cases,
social agencies may be unable to act
until the child’s growth has fallen
well—and, often, permanently—
below a community standard.
Intellectual development rarely gets
even this degree of explicit
protection.

These examples imply that the
right to nurturance only to a



community standard may, in fact,
deprive the child of full realization of
growth or cognitive potential. Such
legal reliance on unspecified
standards is not unusual: patients
have the right to sue their doctor for
negligence only when his
performance drops below an accepted
community standard. This is possible
because society, through licensing,
has an interest in maintaining a high
professional standard. There is no
similar requirement for parenting,
“rather we must postulate a minimal
standard of parenting, currently
low.”s If children are entitled to a
high standard of medical care—this is
a claim right which can be
enforced—but only a low standard of
parenting, then this may suggest
skewed priorities in securing their
rights. Nonetheless, it is well to
remember that our current abilities
to enforce even this minimal
standard of parenting have been
hard won—and they are still being
forged.

Failures of Guidance. A third area
touched on by child abuse and
neglect legislation involves what is
often referred to as the status
offense. Children who run away
from home or are deemed
incorrigible are termed offenders
because their offense derives solely
from their status as minors. States
differ widely in their laws about
these cases, and approaches may
range from forcible detention in
locked quarters to complete
deregulation. Many states take what
appears to be a middle ground and
appoint an authority, often
Children’s Protective Services, to
take responsibility for these children,
including evaluation, treatment, and
foster care placement where re-
placement in the parental home is
unacceptable. The rights of status
offending minors are intuitively
increased by giving a protective social
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agency jurisdiction such that child/
parental conflicts are not
automatically settled in the parents’
favor. On the other hand, evaluation
and treatment may be done against a
child’s wishes, surely a violation of
liberty rights, and the very concept
of status offense is itself a denial of
rights as there is no reason other
than minority that a person of no
proven danger to others should have
his rights or movement severely
restricted. There is an implicit threat
of danger to self, but it is unlikely
that the danger vanishes on the
eighteenth birthday in the way that
the status of minority does. Specific
allegations of lack of judgement
{such as drug use, crossing the street
without looking, failing to wear
shoes in cold weather) need not be
advanced for a minor to be a status
offender. The status offense
represents a view of childhood which
implicitly favors parents’ rights over
children’s by attaching a label purely
to the status of the child not to a
recognized offense against another
person, society, or even defined
standards of adult judgement.
Perhaps more accurately, the child’s
offense is against his parent’s right
to control.

In actual practice, the Protective
Services Worker and court system
may undertake a negotiation with
the child to reach a mutually-
acceptable living situation, and so the
end result may be, in a relatively
child-oriented system, very similar to
what the child may have originally
wished. The system, however, does
not presuppose conflict between
equals accessible to negotiation, but
rather a conflict in which the child
oversteps legally-set boundaries and
must submit to appropriate
authority. It should not come as a
surprise that child-oriented systems
are unusual. Bureaucracies are rarely
staffed for leisured approaches to the
complexities of adolescent turmoil,
and the bureaucracies may not share

the race or social class status of the
child. Rarely, if ever, do the agencies,
including family or juvenile court,
employ a panel of the child’s peers
for consultation, so that even if the
social worker corresponds in sex and
race, there are frequently
discrepancies in social class and age.
Social workers may themselves
belong to the class of parents, and it
is easy to see how, lacking
extraordinary qualities of objectivity
and empathy decisions might be
made from a viewpoint inherently
unsympathetic to the child’s desires.
When the decisions result in
committal to locked detention
facilities, the bias is by no means
trivial in its effects. The American
Civil Liberties Union has
“consistently pressed for the repeal
of status offender laws . . . because
they permit the state to incarcerate
youths in dismal institutions for
noncriminal behavior and because
their application is flagrantly
discriminatory.”

From the preceding examples, it
would seem that abuse/neglect
legislation has, at best, had equivocal
effect on children’s rights. While
welfare is unquestionably enhanced,
rights may be advanced in some
ways and inhibited in others,
Whether or not it is truly
appropriate that children be able to
claim their rights through criminal
prosecution or civil suit, statutes for
the protection of children do not
explicitly encourage them to seek
either and therefore provide a form
of redress differing substantially
from that available to adults. (Many
states do have provision for criminal
punishment of abusing parents, but
this is generally seen as an
undesirable course.?) Even granting
the unique dependency status of
children, it still seems unquestioned
that children have, in some measure,



been denied adult privileges and
rights to redress. What has happened
is the development of a legal system
whose policies have resulted in
better child protection but whose
principles derive from explicit
limitations of parents’ privileges and
not from corresponding delineations
of children’s rights.

Abuse/Neglect: Management
Dilemmas and Children’s Rights

It is difficult, therefore, to be
enthusiastic about the laws involving
abuse and neglect. Since they have,
at best, an equivocal relationship to
children’s rights. In a similar way it
is difficult to be overwhelmed over
the effect of specific social
interventions on those rights. Case
management of abusing families and
their children may pose a significant
threat to children’s rights while
ostensibly advancing their welfare.
Three specific areas exemplify this
issue.

Limited Resources. Many state
statutes and the Model Child
Protection Act are emphatic that
family life be preserved whenever
possible. This is not always simple to
achieve, and may often require
extensive financial support of a
family, extraordinary therapeutic
means, and unusual services such as
provision of 24-hour a day live-in
homemakers. Some parents may
require a crisis nursery where they
can deposit children without pre-
arrangement 24 hours a day when
faced with stresses or even a
residential treatment program in
which the entire family can live for
an extended period of time while
supervision and therapy is taking
place. Some sociologists have argued
that the total elimination of poverty
is a necessary condition for the
treatment and prevention of child
abuse. If extensive resources are
unavailable, there are some children
who will simply be unable to be

maintained in their natural homes. If
these children have, as we suspect,
lost a significant right to be brought
up “whenever possible” by their
natural parents, we may ask against
whom their claim legitimately lies:
the parents whose inadequacy
prompted community action, or the
community whose parsimony makes
safe reunification impossible? In
short, situations arise, not
infrequently, in which children’s
rights are secondarily abridged
because the community fails to
allocate sufficient resources to meet
their needs.

Foster Care. A related, but perhaps
more serious, problem involves
children placed into foster care
because, despite agency efforts, they
cannot be safely maintained in their
natural homes, In most jurisdictions
the decision to place the child in
foster care for more than a few
hours rests with a court empowered
to decide “in the child’s best
interests.” A number of observers
have pointed out that the court
examines the natural home carefully,
but does not hear evidence
concerning the specific foster home
in which the child will be placed. The
court assumes that the social welfare
process will find a home meeting the
“minimal community standard”
below which the parental home has
fallen. However, it is not unusual for
children to be abused or neglected in
foster care, to suffer multiple moves
within the foster care system with
little chance of finding a permanent
or even stable home, and to remain
in foster care for extended periods of
time. None of these is conducive to
normal nurturance or emotional
growth and presumably falls below
any acceptable minimal standard. If a
child does indeed have a right not to
be suboptimally treated, or even
more vaguely, to “happiness” or “the

best mankind can provide,” it is by
no means evident that the foster
system can provide this. (Quotations
are from the UN Declaration of the
Rights of Children.) The so-far
limited developmental studies of
young children in foster care have
not been encouraging. Although
there is no theoretical reason to
believe that the present foster care
system cannot be vastly improved,
given sufficient expenditures of
efforts and funds, the current
system can rarely be said to work to
the full benefit of children’s
welfare—much less to the
enhancement of their rights. Even
when the natural home is clearly not
functioning in a child’s best interests,
it is by no means necessarily the case
that foster care represents a better
alternative. By entering an unknown
foster care system, a child may give
up rights to consistent or even safe
parenting practices with a few
guarantees of adequate supervision.
The Child As A Double Victim.
Because the system for child
protection has evolved to promote
children’s welfare, rather than to
enhance and enforce their rights, it
has one extraordinary feature which
emphasizes how dramatically it
differs from protection and redress
offered to adults. When two adults
are living in the same community
and one assaults the other, the
judicial system punishes the offender
and may, in fact, remove him from
the community. When the offender,
however, seriously assaults his own
child, it is virtually certain the child
will be removed from the home
while the offender is allowed to
remain. This is true, even if one
parent is non-assaultive and removal
means separation of the child from
unabused siblings. This double
victimization is by no means a trivial
psychological problem, and though it
applies to nearly all ages and forms
of abuse, the problem arises most
pointedly in childhood sexual abuse
where the child is used as a sexual
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object by one of his parents. Guilt is
often pervasive because parents may
claim that the child was the sexual
aggressor, and, once again, social
agencies generally act to protect the
child by removing him from the
home. It is hard for the child not to
conclude that he is thereby being
punished whereas the perpetrator
and other unaffected brothers and
sisters remain in their familiar
surroundings.

Some particularly advanced
treatment programs have worked
out liaisons with law enforcement
agencies allowing removal of the
perpetrating parent from the home.
A few of the programs actually
require the perpetrator to make a
formal apology to the involved child
by stating that his—the adult’s—
actions were wrong and were not
the child’s fault. Although this may
seem to be merely a symbolic
gesture, it does seem to represent
precisely a claim right of the child to
appropriate sexual consideration by
parents; and, in fact, the concept of
formal apology has an interest
extending beyond its applicability to
cases of sexual abuse. By asking for
an apology for socially unacceptable
actions, it appears that protective
agencies are implicitly defining a
childhood right to appropriate moral
education. Parents, such a policy
would say, have an obligation not
just to treat their children well, but
to teach “right” from “wrong.”
Children, consequently, have a right
to expect such moral teaching both
by precept and practice, and in its
absence the court has an obligation
to help parents correct their
negligence.

The concept of apology recognizes
that a child may need moral
clarification to come to an
understanding of his own experience.
If the child indeed has a right to such
clarification and can claim it from his
parents when abuse has occurred,
the right is indeed an extraordinary
one. Whereas other rights considered
in this article derive from adult
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status (rights of speech, movement,
driving, etc.) and are, at best,
extended down to children when
socially and legally convenient or
necessary, this right to moral
education appears to derive from the
intrinsic childhood status of
dependency—and, hence, is a
uniquely child-oriented right. It is,
interestingly enough, a right which
has in actual practice derived not
from abstract consideration of
principles, but from humane and
empathetic contemplation of
children’s needs. Perhaps further
efforts in this direction would define
other similar rights uniquely deriving
from that time-limited, but morally
irreplaceable, period of growth and
dependency which, from our
variously removed perspective, we
call childhood.

Childhood is, above all, a period of
intense dependency on surrounding
adults for a variety of physical and
emotional needs. Among the
tragedies which human history
chronicles are included the many and
continuing failures of nurturance
which we now refer to as child abuse
and neglect. The increasingly
effective legislation and treatment
programs of the last 20 years have
derived from an acute awareness of
children’s plights but not, at least in
the senses developed in this article,
their rights. There is almost an
inevitable conflict between rights of
children and rights of parents, and as
the function of legal action and
legislation has been to assign to
society-at-large some interest in
children’s welfare via parens patriae,
conflicts are bound to arise between
society acting as parents and the
rights of its children. Some of these
conflicts may be inherent dilemmas
of human childhood dependency;
others may be brought about by our
imperfect means for managing and
treating child abuse. Although our
society has traditionally viewed
human rights as of paramount

importance in social advancement,
the area of child abuse and neglect
clearly demonstrates that it is
possible to have major advances in
social welfare policy without
resolving immensely complex
conflicts of rights or of clearly
specifying liberty or claim rights of a
large segment of the population.
Recent legislation and legal opinions
concerning the protection of children
have dealt primarily with parents’
obligations and society’s
responsibilities to children. With the
exception of certain pioneering
programs, particularly in the area of
sexual abuse, the protection of
children’s rights has lagged far
behind the protection of their
welfare.
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