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I. INTRODUCTION

No other federal governmental entity does what agencies do to embrace
public participation: not Congress, not the courts, not the President. When
federal agencies engage in rulemaking within their congressionally delegated
authority, by law they must provide opportunities for the public to contribute
substantively to that decision-making process. For all its real or imagined

* Associate Professor of Law, University of Hawai‘i William S. Richardson School of
Law. An earlier version of this article was selected for presentation at the Vermont Law and
Graduate School 16th Annual Colloquium on Environmental Scholarship and for discussion
at the Joint Colorado/UCLA Law annual summer works-in-progress symposium, and the
article benefitted tremendously from the collaborative feedback at both events. Thank you also
to the participants of the Online Workshop for Environmental Scholarship, who continue to
offer insight and inspiration. I am grateful to my Richardson colleagues for their feedback on
early drafts. Finally, special thanks to the Editors of the University of Hawai‘i Law Review
for preparing this piece for publication.
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flaws, the “administrative state” thereby expands participation in American
democracy beyond the right to vote.

Today, the structural apparatus for participatory democracy is at risk.
Agencies draw intense scrutiny and debate, and their very worth and
continued role in government is being reassessed. The U.S. Supreme Court
is an animating force to this trend, as it issues administrative law decisions
that increasingly shift the balance of governmental power away from federal
agencies to the other, less directly participatory, branches. Administrative
law has long been a vehicle for allocating power in government, and when
courts shift the bulk of decision-making power away from agencies to other
arms of government, the public’s right to participate actively in government
is curtailed dramatically. Perhaps lost.

For this reason, judges should concern themselves with how courts,
through their shaping of administrative law, either impede or protect the role
of the public. They should weigh heavily the public’s role in governance with
other constitutional values and statutory interpretation principles in deciding
whether to constrain or empower agencies. State courts, not obligated to
follow U.S. Supreme Court precedent on matters of administrative law, can
rejuvenate the judicial role.

This special symposium issue in honor of Chief Justice Mark E.
Recktenwald’s tenure at the helm of the Supreme Court of the State of
Hawai‘i is an opportunity to showcase a better way. In contrast to its federal
counterpart, the Hawai‘i Court has positioned itself a leader in protecting all
elements of our government, including the public’s participatory role. By
specifically recognizing the contribution of agencies, the Hawai‘i Court
enhances a more robust participatory democracy.

Drawing inspiration from the Hawai‘i Supreme Court, this article begins
from the premise that the judicial branch should preserve active public
participation in government, and it suggests an approach to administrative
law that furthers this goal: When courts articulate administrative law, they
should recognize and promote ways that agency rulemaking enhances a
participatory democracy. To this end, this article introduces a “Public Voice
Doctrine,” through which judges may balance the public’s participatory role
when allocating power among the branches of government.

Part II briefly lays the setting by comparing the Hawai‘i Supreme Court’s
and U.S. Supreme Court’s divergent approaches to administrative law and
agency rulemaking authority. Part Il focuses on three democracy-enhancing
mechanisms unique to agency rulemaking: notice-and-comment procedure,
the petition right, and arbitrary and capricious judicial review. Part IV
underscores the public’s voice in agency rulemaking with an environmental
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case study. Part V focuses on the judicial branch’s role more generally and
names a Public Voice Doctrine, which captures the complex structural
considerations at play in administrative law rulings and through which courts
account for the tangible and unreplicated ways that agency rulemaking
enhances the public’s critical role in our democracy.

II. Two HIGH COURTS REASSESS THE ADMINISTRATIVE STATE

“These days, the United States Supreme Court seems determined to ensure
that “settled law easily unsettles.””' The Hawai‘i Supreme Court wrote these
cautionary words in response to the overruling by its federal counterpart of
decades-old administrative law precedent—Chevron deference—and these
words offer a reflection that today, much about law and government is up for
reassessment. This is particularly true in the field of federal administrative
law concerning matters of the so-called administrative state. In a span of three
years, the U.S. Supreme Court issued West Virginia v. EPA,? Sackett v. EPA,’
Jarkesy v. SEC,* Ohio v. EPA,’ Loper Bright v. Raimondo,® and Corner Post
v. Board of Governors of the Federal Reserve System’ to, respectively:
officially introduce the major questions doctrine, elevate clear statement
rules in statutory interpretation, limit agency adjudicative authority, apply a
demanding version of the arbitrary and capricious legal standard, overrule
Chevron deference, and expand the time frame to unwind agency action.
These opinions accompany a broader socio-political trend at the federal level
that diminishes the role of administrative agencies in government, whether
by legal challenge or by executive-level efforts to defund, downsize, or

! Rosehill v. State, 155 Hawai‘i 41, 58, 556 P.3d 387, 404 (2024) (quoting City & Cnty.
of Honolulu v. Sunoco LP, 153 Hawai‘i 326, 361, 537 P.3d 1173, 1208 (2023) (Eddins, J.,
concurring)).

2 West Virginia v. EPA, 142 S. Ct. 2587 (2022).

3 Sackett v. EPA, 143 S. Ct. 1322 (2023).

4SEC v. Jarkesy, 144 S. Ct. 2117 (2024).

3 Ohio v. EPA, 144 S. Ct. 2040 (2024).

¢ Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024) (overruling Chevron v. Nat.
Res. Def. Council, 467 U.S. 837 (1984)).

7 Corner Post, Inc. v. Bd. of Governors of the Fed. Rsrv. Sys., 144 S. Ct. 2440 (2024).
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bypass agencies in the policymaking process.® Some call for dismantling the
“administrative state” entirely.’

Loper Bright is the most palpable symbol of this federal court trend. The
Roberts Court overruled Chevron deference, a doctrine that for decades had
directed federal courts to defer to agencies’ reasonable interpretations of the
statutes they administer.'” Chevron deference became bedrock
administrative law over its forty-year history, instructing that when Congress

8 See, e.g., Jody Freeman & Sharon Jacobs, Structural Deregulation, 135 HARV. L. REV.
585, 587 (2021) (describing a “structural deregulation” that is dismantling federal agencies
and their capacity to govern); Erin Ryan, The Four Horsemen of the New Separation of
Powers: The Environmental Law Implications of West Virginia, Sackett, Loper Bright, and
Corner Post, 109 MINN. L. REV. 2839, 284648 (2025); Dell Cameron, NOAA Employees Told
to  Pause Work with  “Foreign  Nationals,” WIRED (Feb. 5, 2025),
https://www.wired.com/story/noaa-employees-foreign-nationals [https://perma.cc/7KU9-
ZJ5V]; Brendan Pierson, Trump Administration Sued by Government Workers Over Cuts to
USAID, REUTERS (Feb. 7, 2025), https://www.reuters.com/world/us/trump-administration-
sued-by-government-workers-over-slashing-usaid-2025-02-07 [https://perma.cc/7CHS-
D4T6]. The second Trump Administration has made agency downsizing a primary policy
objective. See Memorandum on Directing the Repeal of Unlawful Regulations, 2025 Daily
Comp. Pres. Doc. 466 (Apr. 9, 2025); Exec. Order No. 14270, Zero-Based Regulatory
Budgeting to Unleash American Energy, 90 Fed. Reg. 15643 (Apr. 9, 2025); Exec. Order No.
14219, Ensuring Lawful Governance and Implementing the President’s “Department of
Government Efficiency” Deregulatory Initiative, 90 Fed. Reg. 10583 (Feb. 19, 2025);
Brandon J. Johnson, Normalizing Emergencies, Y ALE J. ON REG.: NOTICE & COMMENT (Feb.
6, 2025), https://www.yalejreg.com/nc/normalizing-emergencies-by-brandon-j-johnson
[https://perma.cc/TERS5-V89J].

® While not new, calls to unwind the administrative state have grown increasingly
vitriolic. See David B. Spence, Naive Administrative Law.: Complexity, Delegation and
Climate Policy, 39 YALE J. ON REG. 964, 974 & n.53 (2022) (“Hostility to regulation and
bureaucracy has been a growing and powerful impulse in conservative legal thought, one
exemplified by today’s conservative Supreme Court.”); Daniel E. Walters, The Administrative
Agon: A Democratic Theory for a Conflictual Regulatory State, 132 YALEL.J. 1, 5 (2022)
(“[TThe administrative state finds itself under immense, perhaps even existential, political
stress.”); Jack M. Beermann, The Never-Ending Assault on the Administrative State, 93 NOTRE
DAME L. REV. 1599, 1599 (2018) (“The administrative state is under attack.”); Gillian E.
Metzger, The Supreme Court, 2016 Term — Foreword: 1930s Redux: The Administrative
State Under Siege, 131 HARV. L. REv. 1, 9 (2017) (noting some challengers believe the
administrative state to be unconstitutional); Gary Lawson, The Rise and Rise of the
Administrative State, 107 HARv. L. REv. 1231, 1231 (1994) (“The post-New Deal
administrative state is unconstitutional . . . .”). For this and other reasons, the topic of
bolstering agency legitimacy is a dominant focus of much administrative law scholarship. See
Brian D. Feinstein, Legitimizing Agencies, 91 U. CHI. L. REV. 919, 920-21 (2024).

19 The Roberts Court ruled that Chevron deference was incompatible with the
Administrative Procedure Act, which provides that judges should decide “all relevant
questions of law.” See Loper Bright, 144 S. Ct. at 2261; 5 U.S.C. § 706.
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left a gap or ambiguity in a statute, it would be the implementing agency, and
not a court, that would resolve the statute’s meaning, so long as the agency
resolved the statutory meaning reasonably in accordance with its area of
statutory expertise.'' Courts would thereby allow agencies to decide how best
to implement the legislative policy agencies had been charged to follow. '
Loper Bright’s overruling of Chevron is illustrative of the Roberts Court’s
stance with respect to agency power and the proper place of agencies in
government. 13

The Hawai‘i Supreme Court, led by Chief Justice Recktenwald, has
definitively rejected Loper Bright’s approach. “We note that Hawai‘i’s
approach to administrative deference now differs sharply from federal
precedent,”'* the Hawai‘i Court observed in Rosehill v. State, a case
involving the meaning of a state statute as interpreted by a state agency.'’
When the Court'® decided Rosehill, it could have limited its analysis to state
matters and swerved away from the federal morass. The Court did not
swerve, however, and instead took the opportunity to contemplate the kind
of inter-branch dispute that has preoccupied the federal government. The
Court wrote critically of the approach adopted by its federal counterpart,
determining that a certain amount of deference to agencies “reflects a
sensitivity to the proper roles of the political and judicial branches”'” and
“allow[s] agencies to function in a modern nation.”'® Employing language
reminiscent of the Loper Bright dissent, as modified to fit Hawai‘i
jurisprudence, the Court explained: “In Hawai‘i, we defer to those agencies
with the na‘auao (knowledge/wisdom) on particular subject matters to get
complex issues right.”"’

In Rosehill, the Hawai‘i Court reassessed Chevron deference within the
larger debate over the proper role of agencies vis-a-vis the legislature,

1 Loper Bright, 144 S. Ct. at 2294 (Kagan, J., dissenting).

12 Jd. (“This Court has long understood Chevron deference to reflect what Congress
would want, and so to be rooted in a presumption of legislative intent.”).

13 See infra Part I1; infra Part V; Loper Bright, 144 S. Ct. at 2273.

14 Rosehill v. State, 155 Hawai‘i 41, 58, 556 P.3d 387, 404 (2024).

15 Id. at 57, 556 P.3d at 403.

16 This article uses “Court” with a capital “C” in reference to the Hawai‘i Supreme Court
as well as the U.S. Supreme Court, to signal that they are each the highest court of review on
matters within their respective jurisdictions.

17 Id. at 57, 556 P.3d at 403 (quoting Gillan v. Gov’t Emps Ins. Co., 119 Hawai‘i 109,
118, 194 P.3d 1071, 1080 (2008)).

18 1d. at 58, 556 P.3d at 404.

19 1d. at 59, 556 P.3d at 405; see Loper Bright, 144 S. Ct. at 2294 (Kagan, ., dissenting).
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executive, and courts, and embraced the contribution administrative agencies
make to governance:

Chevron made for good, balanced governance, whereby
Congress made laws while agencies, subject to
accountability from a duly-elected President, implemented
those laws and reasonably filled in the gaps. As is often the
case, policy implementation requires substantial know-how.
Under Chevron, agencies had the ability to allow experts to,
within reason, make the rules.

. . . A court’s domain is the law, and judges should
recognize the limits of their expertise.’

Rosehill established the Hawai‘i Supreme Court as the state court
counterweight to the U.S. Supreme Court at this critical moment in
administrative law history.?! While other state courts have also parted ways
with the federal approach, none to date has done so as unequivocally.*

The significance of the Recktenwald Court’s Rosehill approach is not
limited to the long-standing debate about the merits or failings of a Chevron
deference-style approach to statutory interpretation. Rather, the Rosehill-
Loper Bright dichotomy is representative of judicial attitudes with real-world
consequences. The rhetoric of Rosehill reflects judicial respect for the value
of agencies in our system of government; the rhetoric of Loper Bright reflects
an attitude of judicial supremacy and deep skepticism of the value of
agencies, a skepticism that manifests at the federal level in other doctrines

20 Rosehill, 155 Hawai‘i at 58-59, 556 P.3d at 404-05.

21 Rosehill’s rejection of Loper Bright is reminiscent of another opinion from the
Recktenwald Court, written by Justice Eddins, which, although based solely on state law,
functioned as a rebuke of the U.S. Supreme Court’s Second Amendment ruling in New York
State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022). State v. Wilson interpreted the
State Constitution’s “right to bear arms” provision to have a collective, not individual,
meaning. State v. Wilson, 154 Hawai‘i 8, 17, 543 P.3d 440, 449 (2024) (interpreting HAW.
CONST. art. I, § 17 (“A well regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed.”)); see also Wilson v.
Hawaii, 145 S. Ct. 18, 19 (2024) (Thomas, J., statement respecting denial of certiorari) (“[The
Hawai‘i Supreme Court] spent the bulk of its opinion explaining why the Hawaii Constitution
does not confer an individual right to bear arms, with analysis that doubled as a critique of this
Court’s Second Amendment jurisprudence.”).

22 See generally Robin Kundis Craig, The Impact of Loper Bright v. Raimondo: 4n
Empirical Review of the First Six Months, 109 MINN. L. REv. 2671 (2025) (providing an
analysis of state and federal courts’ reactions to Loper Bright).
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such as the major questions doctrine and the nondelegation doctrine that
animate recent rulemaking opinions by the Roberts Court.?

Rosehill and Loper Bright thus represent something more than alternative
visions of administrative law.?* When courts apply and articulate
administrative law, they shape the structural apparatus of our democracy.

This apparatus is typically described as tripartite—a judicial branch, an
executive/administrative branch, and a legislative branch—with the question
presented to a court being where among these three the equilibrium of power
should rest in any particular case concerning rulemaking power.”> A court
deliberating upon the scope of an agency’s authority will consider, for
instance, constitutional separation of powers principles, rules of statutory
interpretation, an agency’s technical or scientific expertise relative to the
other branches of government, the legislature’s lawmaking prerogative, a
court’s prerogative to interpret law, and other abstracted constitutional
values.?® These are important and necessary judicial considerations, yet they
are incomplete.

23 See, e.g., Ryan, supra note 8, at 290810 (critiquing an attitude of judicial supremacy
at the U.S. Supreme Court); Kamaile A.N. Turcan, The Bogeyman of Environmental
Regulation: Federalism, Agency Preemption, and the Roberts Court, 109 MINN. L. REV. 2529,
2534-61 (2025) [hereinafter Turéan, Bogeyman of Environmental Regulation] (analyzing the
recalibration of the federal power structure, and collecting sources).

24 State courts and state agencies are not bound by the federal Administrative Procedure
Act or the federal case law interpreting it and so are free to reject the U.S. Supreme Court’s
stance with respect to administrative law. See Craig, supra note 22, at 2684-94.

25 Although the administrative state is sometimes referred to as the “Fourth Branch” by
virtue of its quasi-executive, quasi-legislative origin, this article adopts the norm that agencies
are arms of the executive branch. See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S.
508, 510 (1972) (describing administrative agencies as “both creatures of the legislature, and
arms of the executive”).

26 Anya Bernstein & Cristina Rodriguez, Working with Statutes, 103 TEX. L. REV. 921,
965-67 (2025) (arguing for agency expertise in interpreting and applying substantive statutes);
John F. Manning, Clear Statement Rules and the Constitution, 110 COLUM. L. REV. 399, 427—
39 (2010) (discussing clear statement rules as based on abstract supposed constitutional
values); TurCan, Bogeyman of Environmental Regulation, supra note 23, at 2534-53
(collecting sources evaluating separation of powers, methods of statutory interpretation, and
congressional delegations as they impact agency authority); Kamaile A.N. Turcan, “Major
Questions” About Preemption, 69 VILL. L. REV. 737, 744 (2024) [hereinafter Turcan, Major
Questions] (discussing, in the context of preemption litigation, how the major questions
doctrine operates as a “step zero” to questions of agency authority); Kamaile A.N. Turcan,
Rethinking Aquaculture Regulation in a Post-Chevron World, 36 FORDHAM ENV’T L. REV.
257, 26874 (2025) [hereinafter TurCan, Rethinking Aquaculture Regulation] (discussing
congressional delegations to agencies).
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There is another vital component to the apparatus of a democracy, and that
is the voice of the public. Each time a judicial decision tends to push the
equilibrium of power away from, or toward, one governmental branch or
another, the public’s role in government contracts or expands accordingly
because the public is entitled to participate in the decision-making processes
of each branch of government unevenly.?’ Judicial rulings on questions of
administrative law that constrain agencies thereby constrain the public’s role
in our collective governance. Rosehill and Loper Bright therefore represent
alternative visions of the judiciary’s role in shaping a participatory
democracy.”®

Thus, during this era of reassessment, judicial deliberation about the
appropriate role of agencies must account for the continuing capacity of
government to accommodate public participation. The administrative body,
through its rulemaking procedures, facilitates a robust, participatory version
of what American democracy can be.?

III. AGENCY RULEMAKING ENHANCES PARTICIPATORY DEMOCRACY

Attributes of a democratic governmental system typically include
majoritarian rule, the protection of fundamental individual rights, a rule of
law that is applied fairly and equally, and citizen participation in
governance.”® The last attribute—citizen participation—is  often
characterized as the right to participate in the political process through
elections. But this right to vote, while undeniably important, is an incomplete
characterization of the scope of “participation” in government. Participation
in a democracy should be conceptualized more expansively, to include
participation in the decision making that governs daily life.

A participatory democracy ought to entail a government structure in which
members of the public actively participate in their own governance.®' This is

27 See infra Parts 111 & IV.

28 See infra Part V.

2 See infra Parts 111 & IV.

30 See Nikolas Bowie, Antidemocracy, 135 HARV. L. REV. 160, 164 (2021) (“Even among
theorists whose profession requires them to define democracy, there are competing
definitions.”); Joshua Ulan Galperin, A4 Restatement of Democracy, 69 VILL. L. REV. 55, 57—
60 (2024) (offering a descriptive and a normative exploration of democratic principles and
features); Jonathan Weinberg, The Right to Be Taken Seriously, 67 U. MIA. L. REV. 149, 163—
69 (2002) (discussing the varying definitions of democracy at the focus of administrative law
discourse).

31 Maggie McKinley (Blackhawk), Petitioning and the Making of the Administrative
State, 127 YALE L.J. 1538, 1601-05 (2018) (describing democracy as a government whereby
members of the public participate in making the laws by which they are governed); see also
Donald J. Kochan, The Commenting Power: Agency Accountability Through Public
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“democracy” not in the limited sense of holding elections and protecting the
political franchise, but in the larger sense of individual members of the
community having ongoing, direct engagement with governance.** Under
this view, members of the community are stewards of and participants in
government, not passive objects.*’

The agency rulemaking process enhances the participatory attributes of
democracy in the United States through three core mechanisms: public notice
and comment procedures, the petition right, and the arbitrary and capricious
judicial review standard.** The first two mechanisms grant persons access to
the decision-making process within government, and the third renders that
access legally enforceable.

“Agency” and “Rulemaking” are defined legal terms, and a precise
understanding of what these terms do (or do not) encompass is critical to
understanding the unique contribution of agencies to democracy.
“Rulemaking” refers to the process by which an agency proposes a “rule,”
which is an agency’s principal method of implementing policy.* Notice and

Participation, 70 OKLA. L. REv. 601, 604-08 (2018) (emphasizing the value of public
engagement in rulemaking); EDWARD H. STIGLITZ, THE REASONING STATE 142-45
(Cambridge Univ. Press 2022) (describing “deliberative democracy” and collecting
scholarship on the same). See generally Bowie, supra note 30, at 164-76 (evaluating a
conceptualization of democracy focusing on political equality among the community).

32 Bowie, supra note 30, at 166 (“[A] democratic community exists only when no one
can exercise power asymmetrically without everyone else being able to reciprocate on equal
terms.”).

33 Blake Emerson’s account of the role of the public and the theoretical underpinnings of
participation in government offers insightful perspective to this endeavor. See BLAKE
EMERSON, THE PUBLIC’S LAW 172-76 (Oxford 2019); see also Weinberg, supra note 30, at
151-53 (describing the discursive relationship between the governors and the governed in
administrative rulemaking).

34 See infra Part I11. There are other, context-specific methods for promoting participation
in agency process, but this article focuses on these three because they have the biggest impact
by virtue of being relevant across agencies. See generally Sharon Jacobs, The Challenges of
Participatory Administration, 58 U.C. DAVIS L. REV 323 (2024) (describing other methods of
participation in energy regulation). Joshua Galperin has exposed even the erroneous premise
of the “unelected bureaucrat” by his scholarly investigation of the U.S. Department of
Agriculture’s farmer committees, which are made of elected individuals and have a range of
authority to set policy, adjudicate individual facts, and enforce policy. See Joshua Ulan
Galperin, The Death of Administrative Democracy, 82 U. PITT. L. REV. 1, 1-7 (2020); Joshua
Ulan Galperin, The Life of Administrative Democracy, 108 GEo. L.J. 1213, 1214-19 (2020);
Galperin, supra note 30, at 81.

35 See 5 U.S.C. §§ 551(4)—(5). While agencies also engage in a second type of action,
adjudication, rulemaking has outpaced adjudication at the federal level as most agencies’
preferred policymaking method. See 5 U.S.C. §§ 551(6)—(7); id. § 553; Emily S. Bremer, The
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comment rulemaking, sometimes referred to as “informal” rulemaking to
distinguish it from the adjudicatory-like process of formal rulemaking, is the
process through which most agencies operate.*® An agency is a government
body that receives a statutory mandate from the legislature to further a
legislative policy of some kind; many agencies, by issuing rules
implementing their statutory mandate, affect the rights of private individuals
and entities.’” In other words, an agency issues rules that may protect the
rights of, or impose certain obligations on, members of the public. Familiar
agencies include the Food and Drug Administration (“FDA”), the
Environmental Protection Agency (“EPA”), the Department of Energy
(“DOE”), and the Department of Homeland Security (“DHS”). An
environmental agency might issue rules that proscribe how members of the
public interact with certain endangered species to protect those species, for
example, or a health agency might issue rules requiring manufacturers to put
warning labels on medicine bottles to protect medical patients. While federal
agencies are predominantly staffed by civil servants, agency heads are
typically appointed by the President and confirmed by the Senate.*® Because
of their dual nature, agencies are both creatures of the legislature and arms of
the executive.*” Importantly, however, neither Congress nor the President is
commonly understood to be an “agency” under law.*’

Undemocratic Roots of Agency Rulemaking, 108 CORN. L. REV. 69, 78 (2022). This article
therefore focuses on the rulemaking process rather than the adjudicatory process.

36 See 5 U.S.C. § 553; Bremer, supra note 35, at 81. This article therefore focuses on the
contributions of informal rulemaking to participatory democracy.

37 See 1 KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE § 1.01 (1958) (defining
an agency as “a governmental authority, other than a court and other than a legislative body,
which affects the rights of private parties through either adjudication or rulemaking”); 5
U.S.C. § 551(1) (defining “agency” to mean “each authority of the Government of the United
States,” with specified exclusions). Insofar as some agencies are internal-government facing
and influence less directly activities or conduct of the public, such as the General Services
Administration, the participatory concerns may be less.

33 MAEVE P. CAREY & HENRY B. HOGUE, CONG. RSCH. SERV., R44083, APPOINTMENT AND
CONFIRMATION OF EXECUTIVE BRANCH LEADERSHIP: AN OVERVIEW (2021); JoN O.
SHIMABUKURO & JENNIFER A. STAMAN, CONG. RSCH. SERV., R45635, CATEGORIES OF FEDERAL
CIVIL SERVICE EMPLOYMENT: A SNAPSHOT (2019).

39 Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972).

405 U.S.C. §§ 551(1)(A), 551(1)(B) (excluding Congress and the courts); Franklin v.
Massachusetts, 505 U.S. 788, 800-01 (1992) (excluding the President). There are other
specific exceptions not relevant here. See 5 U.S.C. §551(1)(C)—(H). The Hawai‘i
Administrative Procedure Act similarly defines agency to be “each state or county board,
commission, department, or officer authorized by law to make rules or to adjudicate contested
cases, except those in the legislative or judicial branches.” HAW. REV. STAT. § 91-1.
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The three participatory mechanisms of rulemaking derive most directly
from the federal Administrative Procedure Act (“APA”)*' and state
corollaries such as the Hawai‘i Administrative Procedure Act (“HAPA”),*
which apply generally across agencies regardless of subject matter.*’
Congress passed the APA in 1946 and thereby restructured the federal
lawmaking process.** Many states passed their own versions. Hawai‘i’s
notice-and-comment rulemaking procedures in HAPA, for instance, largely
track federal APA procedures.” HAPA was enacted by the State Legislature
in 1961, soon after statehood in 1959.% Both the APA and HAPA have since
become a constant feature of lawmaking at the federal and state levels (for
eighty and sixty-five years, respectively).*’

Because the APA’s democracy-protecting mechanisms only apply, by law,
to federal agencies, they do not apply to conduct by Congress, the President,
or the federal courts.*® This means that if the bulk of rulemaking authority
were to shift from federal agencies to other branches of government, the
public’s statutory right to participate would be curtailed significantly—
perhaps even eliminated entirely. The agency rulemaking process described
below, with its associated public notice, comment, hearing, and petition

41'5U.S.C. § 553(a)—(c).

42 HAW. REV. STAT. §§ 91-1 to -18.

43 See Kristin E. Hickman & Mark R. Thomson, Textualism and the Administrative
Procedure Act, 98 NOTRE DAME L. REv. 2071, 2077 (2023) (observing the expanse of the
APA’s applicability). Other subject matter-specific statutes might also require public
engagement in certain scenarios. In the environmental realm, for instance, agencies followed
public participation regulations implementing the National Environmental Policy Act
(“NEPA”) to “create a space for community organizing and engagement that advances a more
equitable vision of democracy.” Eric Biber, NEPA as Participatory Democracy,
LEGALPLANET (Apr. 1, 2025), https://legal-planet.org/2025/04/01/nepa-as-participatory-
democracy/ [https://perma.cc/D96V-QVCV]. In the second Trump Administration, however,
there are efforts to dismantle the NEPA comment process, notwithstanding statutory directive.
See Exec. Order 14154, Unleashing American Energy, 90 Fed. Reg. 8353 (Jan. 29, 2025);
National Environmental Policy Act Implementing Regulations, 90 Fed. Reg. 29498, 29498
(July 3, 2025) (to be codified at 43 C.F.R. pt. 46).

4#45U.8.C. §§ 551-559.

4 HAW. REV. STAT. §§ 91-1 to -18; see Hall v. Lewin, 10 Haw. App. 210, 217, 863 P.2d
344, 347 (App. 1993) (noting that HAPA notice requirements are consistent with the federal
APA); Aguiar v. Haw. Hous. Auth., 55 Haw. 478, 485 n.13, 522 P.2d 1255, 1262 n.13 (1974)
(noting provisions in HAPA are modelled after their definitions in the federal APA).

46 See HAW. REV. STAT. §§ 91-1 to -18; 1961 Haw. Sess. Laws Act 103, §§ 1-21, at 85—
91.

47 STIGLITZ, supra note 31, at 104—14 (discussing various theories for why administrative
bodies proliferated throughout the 1900s).

4 See supra note 40 and accompanying text.
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processes, approximates most closely the concept of an individual’s right to
assemble, deliberate, and advance their own perspective that was central to
the nation’s early self-government, even more so than legislative
representation.” So, any reassessing of agencies and the field of
administrative law should extend to how the participatory aspect of agency
decision making legitimizes our very democracy.>’

A. Notice-and-Comment Rulemaking

The notice and comment component of agency rulemaking supports
participatory democracy by providing an avenue through which members of
the public may contribute meaningfully to the development of specific
policies.”’ Under the APA, before a federal agency can issue a rule that
affects the rights of the public or the regulated community, it must, with
limited exception,>® follow a series of procedures to involve the public. An
agency must publish advance notice of its proposed rule,>® identify the legal
authority under which the agency is proposing the rule,** alert the public to
the time, place, and nature of the proceedings,” and describe the substance
of the proposed rule.”® The agency is then required to give persons an
opportunity to submit written comments, data, views or arguments in support

4 See generally Nikolas Bowie, The Constitutional Right of Self-Government, 130 YALE
L.J. 1652, 1732 (2021) (recounting the history of the right to assembly in New England towns
from the legislative perspective); Galperin, supra note 30, at 81 (contrasting majoritarian
strategies at the state level, such as the New England town meeting, with majoritarian elections
within the federal agency structure, such as farmer committees).

30 See, e.g., Feinstein, supra note 9, at 919. Beyond the more procedural and structural
aspect to this discussion, there is a perception element as well. In public opinion polls, the
general public seems to hold agencies in higher esteem than they do members of Congress and
the President, notwithstanding the criticism levied at agencies by the legal and policy wonk
community—especially agencies that are perceived as providing valuable services like public
parks and environmental protections. See STIGLITZ, supra note 31, at 264, 268.

51 See 5U.S.C. § 553.

32 Certain rules may be exempted from the APA notice provisions, including on subject
matter like military or foreign affairs, id. § 553(a), to internal agency procedure and
nonbinding interpretive rules and policy statements, id. § 553(b)(A), or when the agency finds
for good cause that those procedures would be unnecessary, impracticable, or contrary to
public interest, id. § 553(b)(B). See Reed Shaw, Setting the Record Straight on the APA’s
“Good Cause” Exception, YALE J. ON REG.: NOTICE & COMMENT (May 16, 2025),
https://www.yalejreg.com/nc/setting-the-record-straight-on-the-apas-good-cause-exception-
by-reed-shaw/ [https://perma.cc/7BMY-AQWS5].

35U.S.C. § 553(b).

M 1d. § 553(b)(2).

3 Id. § 553(b)(1).

6 1d. § 553(b)(3).
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or opposition to the proposal.’” Not only is the agency then statutorily
required to consider the public comments,?® the agency in its final rule is
required to issue a response to all substantive comments explaining why or
how the comments did or not did not impact the final decision.”” What this
means is that agencies cannot leave questions of “cogent materiality”
unanswered; the agency must respond, in writing, to significant comments
and articulate a rationale for the choice made.®' Consonant with the purpose
of the APA to “afford interested persons meaningful notice and an
opportunity for comment,” the agency must make available to the public
those “studies upon which an agency relies in promulgating a rule.”®* These
requirements to provide information and to respond to comments safeguard
against arbitrary decision making by an agency.® Importantly, these same
statutory requirements apply when an agency seeks to amend or repeal an
existing rule, in addition to issuing a new rule.®* Through these provisions,
Congress has built a democratic framework within the rulemaking process.®
Because of these safeguards, the APA’s notice-and-comment process has
become, with Congress’s blessing, a “tool for legitimating administrative
rulemaking by holding agencies democratically accountable to the public.”®

ST1d. § 553(c).

B 1d.

39 See generally Daniel T. Deacon, Responding to Alternatives, 122 MICH. L. REV. 671
(2024) (analyzing agencies’ obligation to respond to alternatives and give reasons for their
choice); Ronald M. Levin, The Duty to Respond to Rulemaking Comments, 134 YALE L.J.
ForuMm 821, 821 (2025) (portraying the duty of administrative agencies to respond to
rulemaking comments); EMERSON, supra note 33, at 21, 168-72 (critiquing strengths and
weaknesses of agency rulemaking process, and describing notice-and-comment rulemaking as
a “thin form” of deliberative public process).

%0 United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977).

ol Id.

92 Am. Radio Relay League, Inc. v. FCC, 524 F.3d 227, 237 (D.C. Cir. 2008).

9 Nova Scotia Food, 568 F.2d at 252. Agencies are prohibited from “promulgat[ing]
rules on the basis of inadequate data, or on data that, to a critical degree, is known only to the
agency.” Am. Radio Relay League, 524 F.3d at 237 (quoting Portland Cement Ass’n v.
Ruckelshaus, 486 F.2d 375, 393 (D.C. Cir. 1973)); see Feinstein, supra note 9, at 919 (“[Aln
independent and technocratic civil service is worth defending.”).

%5U.S.C. § 551(5) (““[R]ule making’ means agency process for formulating, amending,
or repealing a rule.”).

5 Emily Bremer examines the pre-APA foundations of agency rulemaking, concluding
that the focus then emphasized improving agency expert judgment, and contrasts them with
the APA procedures that tend to enhance democratic participation in rulemaking today. See
Bremer, supra note 35, at 69.

% Jd. at 73. With respect to the question of agency accountability, there is a robust body
of administrative law scholarship on the various mechanisms, including presidential oversight,
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The notice-and-comment component of agency rulemaking is considered
by many to be the heart and soul of the APA.®” The notice-and-comment
components in HAPA are comparable.®® Through these statutory
requirements, agencies must consider criticism, support, new information,
opinion, and suggestions from persons outside the government before they
take final action, and then must explain their decisions to justify their actions.
These agency-specific devices of democracy should be defended and
bolstered in response to those who seek to undermine or even eliminate the
very legitimacy of the “administrative state.”

The federal legislative process, in contrast, enjoys the “prerogative of
obscurantism.”® Congress does not follow any of the procedures described
above when passing laws, nor is it required to do so. Beyond the political
process, legislators have no obligation to articulate the legal bases or
rationales for any policy proposal, or to take account of any individual
opinion. Political compromise and dealmaking often take place, with no
explanation offered to the public. Disproportionate access for some in the
form of campaign contributions or lobbying may carry significant clout in
the legislative process. In this realm, the average person participates only by
voting for their Senator or Representative once every six or two years. Even
then, it is an up-or-down vote for the candidate’s entire legislative proposal
and hardly an opportunity for an individual to shape the outcome of any
specific legislative policy.”® This assumes that a citizen has a voting member

judicial review, public notice and comment, and Congress’s authority to intervene or
reauthorize statutes governing federal agency action. See, e.g., Spence, supra note 9, at 966—
70; Jonathan H. Adler & Christopher J. Walker, Delegation and Time, 105 JowA L. REV. 1931,
1937 (2020).

7 See, e.g., Rephael G. Stern, The Lost English Roots of Notice-and-Comment
Rulemaking, 134 YALE L.J. 1955, 1955 (2025) (reflecting upon notice-and-comment
rulemaking as the APA’s “most important idea”). One may read the U.S. Supreme Court’s
recent opinions, however, as treating the purpose of notice and comment to be simple notice
to the public as opposed to encouraging feedback to and engagement with the agency. See
Hickman & Thomson, supra note 43, at 2101.

%8 See HAW. REV. STAT. §§ 91-3 to -4; Aguiar v. Haw. Hous. Auth., 55 Haw. 478, 485
n.13, 522 P.2d 1255, 1262 n.13 (1974) (noting provisions in HAPA are modelled after their
definitions in the federal APA); Hall v. Lewin, 10 Haw. App. 210, 217, 863 P.2d 344, 347
(App. 1993) (stating that the purpose of the HAPA notice requirement is consistent with the
federal APA, to “afford[] interested parties a reasonable and meaningful opportunity to
participate in the rulemaking process”).

9 United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977).

70 See Anya Bernstein & Cristina Rodriguez, The Accountable Bureaucrat, 132 YALE
L.J. 1600, 1670 (2023) (discussing, in the context of voting for the President, that “elections
in themselves do not produce an interactive, reasoned, dynamic construction of policy
decisions that respond to ongoing public influence”).
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of Congress representing them, which is not always the case, as described
below.”!

True, there are other ways that Congress might interact with the public.
Constituents might call or write to their representative about specific
legislation, and interest groups or lobbyists often organize advocacy
campaigns. But there is no way to track these efforts and absolutely no legal
requirement that legislators actually respond to them. Legislators might hold
town hall meetings, but they are not statutorily or constitutionally required to
do so under federal law.” Legislative committees may hold hearings and
accept limited testimony, often through an invite-only process.’® On the rare
occasion that an individual might pursue a legal challenge to the
constitutionality of a statute—if that individual can establish standing, among
other legal and practical hurdles—filing a lawsuit is altogether different from
exercising a statutory right to weigh in on particular elements of a discrete
policy proposal. There is simply no legislative corollary to agency notice-
and-comment procedures.

These observations are not intended to denigrate the role of elections in a
democracy. Rather, juxtaposing the procedural aspects of lawmaking by
agencies vis-a-vis Congress highlights that elections are just one component
of a participatory democracy. It is important to recognize the substantial
limitations of voting as a form of policymaking input. Elections take place
infrequently, generally on a candidate-level rather than on any policy-
specific basis, and do not fulfill the need for robust contribution to, and
engagement with, governance that is crucially important within a
participatory democracy. Thus, when Congress delegates to agencies via
broad policy directives, and agencies then implement the details via public
notice-and-comment rulemaking, there is space carved out for both a quality
and a quantity of public engagement that otherwise does not exist.

Just as this comparison does not denigrate elections in a democracy, the
comparison does not unduly venerate agencies. Agency rulemaking is hardly
perfect. The various shortcomings of agency rulemaking are well-vetted in

71 See infra Part IV.

72 In fact, representatives are sometimes advised to avoid in-person town halls if it
appears politically expedient to do so. See Melanie Zanona & Megan Lebowitz, Republicans
Advised to Avoid In-person Town Halls After Confrontations over Layoffs Go Viral, NBC
NEws (Mar. 4, 2025), https://www.nbcnews.com/politics/congress/republicans-advised-
avoid-person-town-halls-confrontations-cuts-go-vir-rcnal 94689 [https://perma.cc/5KS4-
NCGQ].

73 See infra Part IV.

74 See, e.g., Ryan, supra note 8, at 2930-36.
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scholarship, including, for example, the perplexing conundrum of “too
much” democracy.” This phrase refers to the fact that it is easier now in the
internet age to submit comments electronically, resulting in a basic quantity-
versus-quality problem. How to parse the sometimes tens of thousands of
comments received through duplicated form letter writing campaigns, auto-
letters originating with bot software applications, and fake accounts, is a real
challenge.”® There are additional, longstanding concerns about agency
rulemaking, such as: which portions of the public actually engage in the
public comment process; how representative the comments are with respect
to the views of the broader impacted community; whether sufficient
information about proposed rules is adequately available; fears about
corporate capture of agencies; whether certain interest groups hold an
outsized influence on the process; that the process is often too lengthy and
cumbersome; that the public comment process may be in tension with
agencies’ incentives for scientifically grounded rules; and whether the
process may become a sham if agencies have pre-ordained outcomes.”” There
is also a systemic concern that over-proceduralizing this process may leave
agencies unable to actually do their jobs.”® Nevertheless, all of these
criticisms take place in the context of citizen participation.

If courts are to recognize the ways rulemaking enhances a participatory
democracy, then one criticism of agency rulemaking warrants particular
attention: the question of whether there is any proof that notice-and-comment
rulemaking works.” In attempting to answer that question, two

75 Bremer, supra note 35, at 70.

76 E.g., Bremer, supra note 35, at 70-72; Cary Coglianese, Participation and
Environmental Regulation: Continuities, Changes, and Challenges, 8 U. PA.J.L. & PUB. AFFS.
1, 16 (“In the years ahead, environmental regulators will need to develop lawful but effective
strategies for counteracting misinformation campaigns, fraudulent comments, and even
deepfake videos.”).

77 For a comprehensive investigation, see, e.g., Jacobs, supra note 34, at 323 (collecting
scholarship); Bremer, supra note 35, at 72; see also Wendy Wagner, It Isn’t Easy Being a
Bureaucratic Expert: Celebrating the EPA’s Innovations, 70 CASE W. RES. L. REv. 1093,
1093-95 (2020) (analyzing the pressures on agencies’ success as expert decision makers);
Jody Freeman, The Private Role in Public Governance, 75 N.Y.U. L. REv. 543, 673 (2000)
(interrogating how “governance depends heavily on private participation”); Bernstein &
Rodriguez, supra note 70, at 1600 (interrogating the efficacy of public comments and
accountability, including the specter of corporate capture); EMERSON, supra note 33, at 172—
76 (surveying the various difficulties associated with notice & comment rulemaking).

78 Jacobs, supra note 34, at 323.

7 See, e.g., Bernstein & Rodriguez, supra note 70, at 1655-78 (summarizing results of
study into agency responsiveness to inputs from the affected public); see infra note 82 and
accompanying text.
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complications are immediately apparent. What would qualify as “proof” and
how can one measure if the process “works.” “Proof” might consist of
statistics or anecdotal evidence. To “work” might mean that there is some
verifiable indication that agencies have seriously considered public comment
in reaching their policy decisions. It might help to show what percentage of
proposed rules the public actually comments upon, although such
participation itself is not definitive because if most people are comfortable
with what the agency is doing (or at least they do not strenuously object) they
might not take the time.*® It might help to show that agencies have at times
adjusted their own behavior in response to public comment, although that too
is not definitive because when public response is positive, the agency might
not need to adjust at all. Or the agency might conclude that public perception
is ultimately unsupported by science, for example.

A related difficulty is accounting for the significant effort many agencies
make to involve the public before officially entering the proposed rule stage,
so that the public has a role even in the initial development of an idea.®' Yet
another issue is whether the general public, when actively engaged in the
process, is up to the task—for instance, former EPA Administrator William
Ruckleshaus, even while he overtly championed public participation,
reportedly grew frustrated that the people who “had demanded to be involved
in the decision-making process . . . did not want to confront the hard questions
once they were included.”® With all these concerns, many scholars have
attempted to document whether agency rulemaking “works,” an endeavor
made even more difficult because of the wide variety of agencies and the
varied types of comments and rules.®® Yet it certainly remains possible to

80 By at least one account, most proposed rules generate no or little public engagement.
See Bremer, supra note 35, at 72 & n.12.

81 See Michael Sant’ Ambrogio & Glen Staszewski, Democratizing Rule Development,
98 WasH. U. L. REv. 793, 793 (2021). Agencies routinely maintain relationships with the
regulated community or nonprofit community and engage these entities in pre-proposal
discussions to craft initial proposals. Nicholas Bagley, Remedial Restraint in Administrative
Law, 117 CoLuMm. L. REV. 253, 289 (2017).

82 Jacobs, supra note 34, at 368.

8 The scholarship on this point is extensive. See, e.g., Shoba Sivaprasad Wadhia &
Christopher J. Walker, Assessing Visions of Democracy in Regulatory Policymaking, 21 GEO.
J.L. & PuB. PoL’Y 389, 389 (2023) (arguing that agency rulemaking is more democratically
accountable and engages stakeholders more effectively than other modes of regulatory action
the executive branch pursues); see also Jim Rossi & Kevin M. Stack, Representative
Rulemaking, 109 Towa L. REv. 1, 1 (2023) (observing that the majority of comments come
from industry or trade group participants and offering suggestions for how the general public
may also influence rulemaking); Bernstein & Rodriguez, supra note 70, at 1600 (evaluating
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identify specific examples in which the process does “work™ to influence or
inform an agency’s decision, such as the case study discussed below.
Ultimately, it cannot be true that whether the public notice-and-comment
process works depends on whether certain members of the public are
subjectively pleased by the outcome, any more than the success of elections
turns on whether certain members of the public are happy with a particular
duly-elected representative. Public comment is an opportunity to inform the
process and to have a say, and perhaps to demand explanation, but not the
right to a particular preferred outcome. The comment process still holds
expressive value, even when that expression comes in the form of conflict
between diametrically opposed viewpoints and the opportunity to disagree.®

agency practices that bolster accountability); STIGLITZ, supra note 31, at 146—88 (surveying
theories on reason-giving and public comment); Sant’ Ambrogio & Staszewski, supra note 81,
at 793 (accounting for the significant efforts by agencies to engage the public prior to issuing
proposed rules); Wendy Wagner et al., Deliberative Rulemaking: An Empirical Study of
Participation in Three Agency Programs, 73 ADMIN. L. REV. 609, 609 (2021) (finding, by
empirical study, significant engagement between agencies and stakeholders); Gabriel
Scheffler, Failure to Capture: Why Business Does Not Control the Rulemaking Process, 79
Mb. L. REv. 700, 700 (2020) (evaluating claims that rulemaking is captured by business
interests); Wendy Wagner, Katherine Barnes, & Lisa Peters, Rulemaking in the Shade: An
Empirical Study of EPA’s Air Toxic Emission Standards, 63 ADMIN. L. REv. 99, 99 (2011)
(performing a comparative examination of public input by interest groups, regulated parties,
and the general public); Mariano-Florentino Cuéllar, Rethinking Regulatory Democracy, 57
ADMIN. L. REV. 411, 411 (2005) (analyzing the relative impact of comments from the general
public and interest groups on final rules by empirical inquiry); Weinberg, supra note 30, at
178. One recent review of public comments recounted favorably the “willingness of ordinary
individuals to engage in detail with proposals and lend insight built on personal experience.”
Liz Fisher & Sidney A. Shapiro, Storytelling, Rulemaking, and de Tocqueville, REGUL. REV.
May 12, 2025), https://www.theregreview.org/2025/05/12/fisher-shapiro-storytelling-
rulemaking-and-de-tocqueville/ [https://perma.cc/2E7X-JY7E]; see also Ashley Stava et al.,
Quantifying the Substantive Influence of Public Comment on United States Federal
Environmental Decisions Under NEPA, ENV’T RSCH. LETTERS 20, at 1 (2025) (concluding
public comments did cause agencies to modify assessments), https://iopscience.iop.org/
article/10.1088/1748-9326/addee5/pdf [https://perma.cc/WK9V-4NBL]; JENNIFER NASH &
DANIEL E. WALTERS, PUBLIC ENGAGEMENT AND TRANSPARENCY IN REGULATION, PENN
PROGRAM ON REGUL. (2015), https://pennreg.org/regulatory-excellence/wp-content/uploads/
sites/5/2023/01/nashwalters-ppr-researchpaper062015.pdf  [https://perma.cc/8E9Q-HCL3];
Mia Costa et al., Public Comments’ Influence on Science Use in U.S. Rulemaking, 49 AM.
REV. PUB. ADMIN. 36-50 (2019).

84 See infra Part IV. For references to how agencies learn from and incorporate public
comments, see Bernstein & Rodriguez, supra note 70, at 1650-67; Deacon, supra note 59, at
671.

8 Daniel Walters has written on the idea of an “administrative agon,” whereby we may
ground democratic legitimacy in the administrative process in its sharing of and emphasis on
political conflict rather than defining success by a fanciful ideal of perfect consensus. See
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And, the comment process retains legal significance insofar as the comments
can provide the hook for subsequent court challenges, discussed below.*®

All these concerns are reasons to continue improving the agency
rulemaking process, not to abandon it. Furthermore, many of these criticisms
also apply to the legislative process.®” Despite longstanding dissatisfaction
with voter representation and redistricting practices, for instance, there is no
widespread argument to abandon legislative representation altogether. Just
as critics of the current electoral process do not reasonably advocate
eliminating the right to vote as the cure for an imperfect system, neither do
critics of agency rulemaking reasonably advocate eliminating agency
rulemaking. No matter how much public engagement within the agency
rulemaking process certainly might benefit from improvement, eliminating
engagement by hamstringing agencies is worse.

At this critical moment, it is important not to get mired in the weeds. There
are surely improvements to be made on particular agency practices, norms,
and rules with respect to process. Zooming out, what the federal
governmental structure is faced with today is no less than the dismantling of
agencies, which if taken to its fullest extreme would leave clear gaps in the
participatory apparatus of our government.

Agency notice-and-comment rulemaking is the primary vehicle at the
federal level of government through which persons are lawfully entitled to
contribute—specifically, substantively—to the rules that govern much of
daily life.®® When the judiciary respects the role of agencies in rulemaking,
the judiciary thereby leaves space for a public actively engaged in
government.?* And, importantly, judges encourage engagement not by
somehow imposing their own policy preferences; rather, judges accomplish

Walters, supra note 9, at 1. Even if the existence of “winners” and “losers” in a given
rulemaking decision may be inevitable, there is value in the “opportunity for winners and
losers alike to practice democracy by defending and critiquing the status quo.” /d. at 14.

86 See infra Part IIL.C. Others have investigated the principles underlying an agency’s
duty to respond to rulemaking comments and consider alternative courses of action during a
rulemaking proceeding, which goes to the rationality of offering public comments. See, e.g.,
Deacon, supra note 59, at 692-93; Levin, supra note 59, at 827.

87 See generally William D. Ruckelshaus, The Citizen and the Environmental Regulatory
Process, 47 IND. L.J. 636, 643 (1972) (“[M]ore positive results can be obtained by legislative
reform of the outmoded administrative procedures and by the election and appointment of
more responsible administrators than by forcing environmental problems into the courts.”);
Weinberg, supra note 30, 151-52 (exploring the gap between rulemaking’s democratic
contributions as a matter of theory versus practice).

8 Wadhia & Walker, supra note 83, at 394; see infra Part IILA.

8 See infra Part IV.
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this by respecting the democracy-promoting components that are written
explicitly into the APA and state equivalents such as HAPA.

B. The Petition Right

The petition right is the second mechanism through which agency
rulemaking promotes a participatory democracy. Unlike notice-and-
comment rulemaking procedures, the right is not wholly reserved to the
administrative process, but today, the administrative rulemaking process is
nevertheless where the petition right is typically exercised.”® Since the 1940s,
the administrative petition has largely taken the place of the congressional
petition and, in that process, “facilitat[ed] the participation of individuals and
minorities in lawmaking” and “serve[d] as an important supplement to the
majoritarian mechanism of the vote.”’"!

The petition right is both constitutional and statutory.”” The First
Amendment to the U.S. Constitution provides that “Congress shall make no
law . . . prohibiting . . . the right of the people . . . to petition the Government
for a redress of grievances.””> With respect to federal agencies, the APA
more specifically preserves to interested persons “the right to petition for the
issuance, amendment, or repeal of a rule.”®* Parallel provisions exist under
Hawai‘i law.” The statutory basis of the agency petition process is

%0 Maggie Blackhawk offers a robust accounting of how, at the federal level, the right to
petition Congress was the primary avenue through which individuals might seek government
assistance, but by the late 1940s, with the passage of the Administrative Procedure Act, the
Legislative Reorganization Act, and other legislative changes, the congressional petition right
was effectively eliminated. See McKinley (Blackhawk), supra note 31, at 1538 (“Historically,
the petition process was the primary infrastructure by which individuals and minorities
participated in the lawmaking process.”). The congressional petition does still exist in limited
form, such as through petitions for assistance in certain administrative adjudications. See
Lindsey Gailmard, Daniel E. Ho & Mark S. Krass, Congressional Intervention in Agency
Adjudication: The Case of Veterans’ Appeals, 134 YALEL.J. 2461, 2501 (respecting veterans’
appeals); see also Weinberg, supra note 30, at 191-215 (recounting the history of the
congressional petition).

91 McKinley (Blackhawk), supra note 31, at 1539.

92 See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972)
(“Certainly the right to petition extends to all departments of the Government.”).

93 U.S. CONST. amend. L.

% 5 U.S.C. § 553(e). By housing the petition right in the APA, Congress did not
extinguish that individual right but rather relocated it. Daniel E. Walters, Capturing the
Regulatory Agenda: An Empirical Study of Agency Responsiveness to Rulemaking Petitions,
43 HARV. ENV’TL. REV. 175, 191 (2019).

95 See HAW. CONST. art. I, § 4 (“No law shall be enacted . . . abridging the . . . right of the
people . . . to petition the government for a redress of grievances.”); HAW. REV. STAT. § 91-6
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significant, because unlike the constitutional right, the statutory right
includes an affirmative obligation on the part the agency to respond to the
petition: Should an agency fail to respond by either granting or denying the
petition, or unreasonably delay in doing so, the APA authorizes the petitioner
to sue in court.”® The import of this is that any interested person can actually
prompt the agency to take particular action (or, if the agency does not,
demand explanation as to why) and then sue if the agency unlawfully refuses.
By way of example, one of the highest-profile cases concerning agency
rulemaking obligations, Massachusetts v. EPA, originated with a petition
submitted by private organizations to the EPA, asking the EPA to engage in
rulemaking to regulate carbon dioxide under the Clean Air Act.”’

The petition right contributes significantly to the public engagement aspect
of agency rulemaking, inspiring one leading scholar to refer to the
administrative state as the “participatory state.””® Like the comment process,
the petition right is mostly procedural—an individual is entitled to access
lawmaking, but not entitled to a preferred outcome.”” Even this more limited
procedural right has a significant historical origin. In the early years of the
Nation’s founding, when the right was primarily exercised as a congressional
petition, many without the right to vote (women, Native Americans, Native
Hawaiians prior to the annexation of the Kingdom of Hawai‘i, and non-
enslaved African Americans) were entitled to petition.'® By one account,

(“Any interested person may petition an agency requesting the adoption, amendment, or repeal
of any rule stating reasons therefor.”).

% See 5 U.S.C. § 706(1) (a reviewing court shall “compel agency action unlawfully
withheld or unreasonably delayed”); see also id. § 555(b), (e) (requiring agencies to provide
a response within a reasonable time and give prompt notice and the grounds for denial when
a petition is denied).

97 Massachusetts v. EPA, 549 U.S. 497, 501 (2007). State and local governments
subsequently intervened in the litigation. /d. at 514. Beyond the APA, some subject matter-
specific statutes contain agency petition mechanisms. The Endangered Species Act, for
example, provides guidelines by which agencies must respond to petitions asking to add or
remove species from the list. See Endangered Status for the Main Hawaiian Islands Insular
False Killer Whale, 77 Fed. Reg. 70915, 70915 (Nov. 28, 2012) (to be codified at 50 C.F.R.
pt. 224) (listing the Main Hawaiian Islands insular false killer whale in response to a petition
from the Natural Resources Defense Council).

% McKinley (Blackhawk), supra note 31, at 1551.

9 Id. at 1559 (describing origins of the petition right).

100 7d. The congressional petition plays a unique role in Hawai‘i’s history. Following the
overthrow of Queen Lili‘uokalani in 1893 by U.S. businessmen intent on creating a U.S.-
aligned provisional government, the Queen and other delegates travelled to Washington D.C.
in 1897 to petition for sovereignty by delivering to the Senate a Petition Against Annexation,
which was accepted. The treaty of annexation was defeated for the time being, until the
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unenfranchised persons submitted over ten thousand petitions introduced by
Congress, which made up approximately 6.9% of the total petitions from
1778-1865 (and is likely an underestimate).'®" The petition right thereby
gave the politically powerless a way to participate in government.'®> Over
time, however, and increasingly after World War I, the volume of
congressional petitions declined as Congress transferred the petition role to
commissions, boards, and agencies.'*

Now, the petition right is largely exercised through agency rulemaking.
Like with notice-and-comment procedures, there are conversations to be had
about whether the petition right in application is as effective as it might be,
or if petitions influence agency policymaking, or if certain interest groups
participate at higher rates than general members of the public, and so on.'™
Still, like with critiques of notice-and-comment procedures, the response to
perceived problems with petition procedures should be to ameliorate those
problems, not to deprive the public of this participatory avenue by
undermining agencies’ role in government. In fact, the petition right demands
arguably even more protection by courts, because the petition right ultimately
can be traced to a constitutional source that should be preserved, not
diminished, by courts. The Congress of today, unlike agencies, appears to
have neither the will nor the way to consider individual petitions as it once
did. Congress instead crafted statutes that specifically instructed agencies
how to incorporate the petition right and created an accompanying process
into their lawmaking procedures. In terms of the broader conceptualization
of a participatory democracy, the agency petition right is an identifiable
mechanism through which the public engages directly in governance.

Spanish-American War changed the political landscape; pro-annexation forces in Congress
prevailed to annex Hawai‘i via joint resolution in 1898. Troy J.H. Andrade, American
Overthrow, HAW. BAR J., Apr. 2018, at 11; see also Troy J.H. Andrade, Ho ‘oku ‘kahi:
Reconciling Land Dispossession, Culture, History, and Law in Hawai i, 47 U. HAW. L. REV.
335, 398408 (2025) (providing a historical perspective of Native Hawaiian resistance to
annexation); The 1897 Petition Against the Annexation of Hawaii, NAT’L ARCHIVES (Nov. 24,
2021), https://www.archives.gov/education/lessons/hawaii-petition#background
[https://perma.cc/GAZ6-K6PZ] (providing a historical account of the 1897 Petition).

101 McKinley (Blackhawk), supra note 31, at 1559. Of this number, the majority of
petitions were submitted by women. /d.

102 1d. at 1560.

103 Jd. at 1579.

104 See Walters, supra note 94, at 195-96 (evaluating empirical data on rulemaking
petitions submitted to three agencies from 2000 to 2016).
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As with notice-and-comment procedures, the APA-based petition process
does not apply to the President, or to Congress, or to the judiciary.'® Once
again, a judiciary that makes space for agencies within the broader
governmental framework thereby makes space for the public in a tangible,
meaningful way.

C. Arbitrary and Capricious Judicial Review

Unlike the other two mechanisms, the arbitrary and capricious judicial
review standard is not a specific right afforded the public. Rather, it is a legal
standard for judicial review of agency actions,'*® required by the APA (and
state counterparts) to ensure that agency decisions are not made in such a
way that the actions are “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.”'”” Despite being directed toward a
court’s review of agency actions rather than toward the agency’s interaction
with the public, this standard nevertheless plays an important role in
furthering the public participation components of rulemaking and petitions,
because the standard provides the legal hook for litigants to judicially enforce
the agency’s obligation to make reasonable decisions that take into account
the public’s input. The very existence of this statutorily required review
standard for agency rulemaking is therefore another way the rulemaking
process—up through judicial enforcement—enhances a participatory
democracy.

105 See 5 U.S.C. §§ 551(1), 553(e) (limiting, when read together, the APA petition right
to proceedings before agencies).

106 While broadly applicable and most relevant to this article, this standard is not
universally applied to agency action. There are some decisions, such as classified national
security decisions, that are made entirely inside the executive branch without explanation to
the general public. See Ashley S. Deeks, Secret Reason-Giving, 129 YALE L.J. 612, 615
(2020). Other decisions may be subject to other legal review specified in 5 U.S.C. § 706.

1075 U.S.C. § 706(2)(A). This standard applies to agency actions, conclusions, and
findings of fact, but for factual findings made in the course of (rarely done) formal rulemaking,
the APA specifies the substantial evidence standard. Id. § 706(2)(A), (E). If another applicable
substantive statute imposes its own standard of review, that would apply, but the APA review
standard is the default for agency decision making.

HAPA legal review provisions are similar, although in the rulemaking context, arguably
more deferential to agency decisions. See HAW. REV. STAT. § 91-7(b) (“The court shall declare
the rule invalid if it finds that it violates constitutional or statutory provisions, or exceeds the
statutory authority of the agency, or was adopted without compliance with statutory
rulemaking procedures.”). The arbitrary and capricious standard applies expressly to judicial
review of contested case adjudicative proceedings. /d. § 91-14(g)(6).
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Sometimes referred to as “hard look” review,'® the arbitrary and
capricious standard has been described simultaneously as deferential to
agency decision making and also as demanding, insofar as the standard
requires that agencies contemporaneously document their decision-making
process and explain the underlying rationale for their choices based on
evidence, experience, and reason.'” The standard applies equally to
decisions to issue, amend, or rescind rules.''” The agency must “examine the
relevant data and articulate a satisfactory explanation for its action.”''" And
if in the course of rulemaking the agency “relied on factors which Congress
has not intended it to consider, entirely failed to consider an important aspect
of the problem, offered an explanation for its decision that runs counter to
the evidence before the agency,” or made a decision that “is so implausible
that it could not be ascribed to a difference in view or the product of agency
expertise,” that rule would be arbitrary and capricious.''? Ultimately, the
agency must explain its choice and offer a “rational connection between the
facts found and the choice made.”'"?

The arbitrary and capricious standard promotes participatory democracy
in at least three ways. First, it holds agencies accountable to the public for
their decisions.''* Agencies are more likely to provide a full explanation for
their choices and to identify the information that was the basis for their
decision when parties are statutorily authorized to bring legal challenges
against agencies for failing to adequately explain their decisions.''> When

108 See generally Patrick M. Garry, Judicial Review and the “Hard Look” Doctrine, 7
NEv. L.J. 151 (2006) (explaining history of this review); Citizens to Pres. Overton Park, Inc.
v. Volpe, 401 U.S. 402, 416 (1971) (describing this as “searching and careful” review); Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) (applying the more
scrutinizing version of judicial review to informal rulemaking).

109 See generally Overton Park, 401 U.S. at 416 (describing this standard as both
“searching and careful” but “narrow,” because the “court is not empowered to substitute its
judgment for that of the agency”); Bremer, supra note 35, 81-86 (describing the controversies
surrounding the development of administrative common law); Nicholas Bagley, The
Procedure Fetish, 118 MICH. L. REv. 345, 348 (2019) (listing several areas in which the
application of administrative procedural rules may be too demanding).

10 State Farm, 463 U.S. at 34.

1 [d. at 30.

12 Jd. at 43.

13 Id. (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)).

114 Bremer, supra note 35, at 86.

115 STIGLITZ, supra note 31, at 96-98. See generally Glen Staszewski, Reason-Giving and
Accountability, 93 MINN. L. REv. 1253 (2009) (discussing mechanisms for holding public
officials deliberatively accountable); Jodi L. Short, The Political Turn in American
Administrative Law: Power, Rationality, and Reasons, 61 DUKE L.J. 1811 (2012) (exploring
reason giving in administrative practice).
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agencies explain their decisions, the public is better able to understand why
a particular policy choice was made, and, by extension, allows interested
persons to sue upon the belief that the agency has failed to satisfy the legal
standard. Second, arbitrary and capricious review requires that the agency
actually take into account the comments and information received from the
public when making their decisions.''® Agencies must actually “give
interested persons an opportunity to participate in the rule making” and then
must provide sufficient information about the data underlying its proposal so
that the public’s opportunity is meaningful.''” An agency process that
receives material information from the public but then does not consider it
and does not explain why that information did or did not change the agency’s
final decision would itself be an arbitrary decision-making process.''® Third,
the standard demands that individual agency decisions be justifiable as a
factual and policy matter.''” The standard eliminates (or at least discourages)
the type of political horse trading that might drive decisions made at the
legislative level.

There is no comparable “arbitrary and capricious” standard for courts to
put legislation up against.'”® On the contrary, congressional action (and,
often, presidential action) is typically insulated from all but constitutional
judicial review.'*! One is reminded of Justice Scalia’s quip that all federal
judges should have on hand a “Stupid But Constitutional” stamp for when
they review legislation.'** This means that agencies are held accountable for
making good scientific or policy choices in a manner that Congress is not.'*

116 STIGLITZ, supra note 31, at 99-100. See generally Nicholas Bagley, The Puzzling
Presumption of Reviewability, 127 HARrv. L. REv. 1285 (2014) (reviewing the history of
judicial review of agency action).

1175 U.S.C. § 553(c); id. § 706(2)(D); see Bremer, supra note 35, at 83.

118 STIGLITZ, supra note 31, at 91-100 (providing an account of the purpose of notice-
and-comment procedures and judicial review).

19 77

120 As discussed above, the APA standards apply only to agency actions. See 5 U.S.C.
§ 706(2)(A), (E).

121 See Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2368 (2001);
Ittai Bar-Siman-Tov, The Puzzling Resistance to Judicial Review of the Legislative Process,
91 B.U. L. REv. 1915, 1918 (2011) (critiquing that judicial review predominantly focuses on
substantive review of laws for violating fundamental rights); see also Abbe R. Gluck et al.,
Unorthodox Lawmaking, Unorthodox Rulemaking, 115 CoLUM. L. REv. 1789, 1853 (2015)
(proposing methods of judicial review of congressional lawmaking).

122 Jennifer Senior, In Conversation: Antonin Scalia, N.Y. MAG. (Oct. 4, 2013),
https://nymag.com/news/features/antonin-scalia-2013-10/ [https://perma.cc/4YY6-LK6D].

123 See generally Ryan, supra note 8 (making an account of the challenges associated
with shifting scientific expertise to legislative committees).
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Of course, reasonable minds may disagree on whether any particular agency
decision is actually a good one. And as with notice-and-comment procedures
and the petition right, there is a healthy debate about the efficacy of judicial
review, including whether courts apply the standard consistently and whether
agency procedure and judicial review is too lax or too rigorous.'** But the
important point is that agencies alone are held to this judicially enforceable
standard. This commitment to credible reasoning as the basis for decisions is
one of the defining distinctions between agencies and either Congress or the
President.'?® This judicial review standard, uniquely applicable to agencies
among all the bodies of the federal government, belies the purported need to
reassess the supposedly “unaccountable” administrative state.'*®

IV. CASE STUDY: ENVIRONMENTAL DECISION MAKING AND
PARTICIPATORY DEMOCRACY

Environmental matters are an instructive angle from which to contemplate
the role of the public in government decision making. More than fifty years
ago, William Ruckelshaus, the first Administrator of the EPA,'*’ wrote about
environmental decision making in a democracy and reflected upon how these
decisions implicate the kind of broad societal choices in which everyone has
an interest in participating:

[T]he public has a vested interest in environmental matters.
Decisions regarding the continued use of pesticides, for
example, are not solely within the purview of scientists.
They are basic societal decisions about the kind of life
people want and the risks they will accept to achieve it.

124 See, e.g., Bagley, supra note 109, at 400 (“Proceduralism has a complex, contingent,
and often ambiguous connection to legitimacy and capture.”); Cass R. Sunstein & Adrian
Vermeule, Libertarian Administrative Law, 82 U. CHL. L. REv. 393, 434-52 (2015) (evaluating
the inconsistencies of ambiguous doctrine). Of course, complaints about inconsistent judicial
review are not limited to the administrative law sphere.

125 See Jed Stiglitz, The Reasoning State: Theory, Interpretation, and Evidence, YALE J.
ON REG. (Dec. 9, 2022), https://www.yalejreg.com/nc/symposium-stiglitz-reasoning-state-09/
[https://perma.cc/4ART-NCNB] (responding to symposium piece on Stiglitz’s book THE
REASONING STATE).

126 Feinstein, supra note 9, at 932 (judicial review); see id. at 921 (“Supreme Court
Justices ‘decry a vast and unaccountable administrative apparatus that finds no comfortable
home in our constitutional structure’ . . . .””) (quoting Dep’t of Transp. v. Ass’n of Am. R.Rs.,
575 U.S. 43, 91 (2015) (Thomas, J., concurring)).

127 Ruckelshaus was appointed by President Nixon when the EPA was created in 1970
and then served again as the agency’s fifth Administrator during the Reagan Administration.
EPA, BILL RUCKELSHAUS, 1932-2019, https://www.epa.gov/history/bill-ruckelshaus-1932-
2019 [https://perma.cc/HVL8-7YIK] (last updated Nov. 6, 2025).
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Accordingly, all interested persons—farmers,
environmentalists, manufacturers, consumers—must have
an opportunity to be heard.'?®

The real significance of the environmental debate lies not
in the specifics or disposition of particular cases but in the
fact that the debate itself occurred. In a democracy the basic
value judgments on the quality of life rest with the citizen.'*

Ruckelshaus’s specific observation about environmental decision making
generalizes—to the vast array of societal choices one must make, to the risks
people will accept or the values people will protect, and to the people’s right
to inform government policies on those topics. Importantly, the procedural
and substantive aspects of decision making are intertwined: the procedural
right to participation informs and legitimizes the substantive decisions.

A contemporary environmental rulemaking decision process makes
concrete these abstract principles. In 2020, the National Oceanic and
Atmospheric Administration (“NOAA”) Fisheries, the federal agency tasked
with stewardship of the Nation’s ocean resources, proposed to designate
critical habitat for seven coral species in ocean waters around the U.S.
territories American Samoa, Guam, and the Commonwealth of the Northern
Mariana Islands (“CNMI”)"* that previously were listed as threatened under
the federal Endangered Species Act.'’' Reef-building corals are living
creatures that are a critical part of the fragile ocean ecosystem surrounding
ocean islands. Corals and coral reefs protect essential ecosystems and coastal
areas and provide societal services such as fisheries and ocean recreation. '*?

128 Ruckelshaus, supra note 87, at 638; see also Cary Coglianese, Symposium: The

Citizen and the Environmental Regulatory Process: A Retrospective: Public Participation and
Environmental Regulation: Continuities, Changes, and Challenges, 8 U. PA.J.L. & PUB. AFFS.
1, 16 (2023) (discussing Ruckelshaus’s contributions on the topic of democracy and
environmental regulation); Monika U. Ehrman, Symposium: The Citizen and the
Environmental Regulatory Process: A Retrospective: The Environmental Citizen: Participant
and Problem, 8 U. PA. J.L. & PUB. AFFs. 20 (2023) (describing Ruckelshaus’s vision for the
EPA).

129 Ruckelshaus, supra note 87, at 644.

130 Critical Habitat for the Threatened Indo-Pacific Corals, 85 Fed. Reg. 76262 , 76262
(Nov. 27, 2020) (to be codified at 50 C.F.R. pts. 223, 226). It also proposed critical habitat
around the Pacific Remote Island Area (“PRIA”), which is uninhabited. /d.

13116 U.S.C. §§ 1531-1544.

132 Critical Habitat for the Threatened Indo-Pacific Corals, 85 Fed. Reg. at 76278.
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The central policy goal of the Endangered Species Act is to prevent species
extinction.'”® Through this statute, Congress broadly instructed federal
agencies to conserve endangered and threatened species.'* NOAA
implements the Act’s protections for species within NOAA’s jurisdiction,
namely, species within federal marine waters.'*® If they qualify, species are
listed under one of two categories under the Act—endangered species or
threatened species. A species designated as “threatened” under the Act is one
which is not yet “endangered” (meaning, in danger of extinction) but is likely
to become endangered within the foreseeable future throughout all or a
significant portion of its geographic range.'*® Critical habitat for a listed
species is generally defined as specific areas within the species’ geographic
range that are (or would be) essential to the species conservation.'*” The main
purpose of designating critical habitat is to identify those areas essential to a
listed species’ recovery, and to protect that habitat.'*® This conservation
effort reflects the reality that at a species level, it is not enough to prohibit
the killing of particular creatures of that species; the habitat necessary for that
species’ survival must also be protected.'” With limited exception, an
agency is statutorily required to designate critical habitat for a listed species,
but there is discretion involved in the scope of that designation. This, in turn,
has implications for other commercial, recreational, or cultural activities that
could be restricted in that designated area.

NOAA is required to designate coral critical habitat where prudent and
determinable, but it must do so in accordance with the rulemaking procedures
of the APA. So, when NOAA issued its initial critical habitat proposal,
NOAA solicited comments from the public under APA notice-and-comment
procedures about all aspects of the proposal, including the identified
geographical area and depths of the coral species, the physical and biological
features essential to the corals’ conservation, and the impacts of the proposed

1316 U.S.C. § 1531(a)(4).

B4 1d. § 1531(c)(1).

135 See NOAA Legal History, NOAA (Aug. 12, 2025), https://www.noaa.gov/noaa-legal-
history [https:/perma.cc/J9AP-TW2W]; Magnuson-Stevens Fishery Conservation and
Management Act, 16 U.S.C. §§ 1801-1884 (2007). See generally TurCan, Rethinking
Aquaculture Regulation, supra note 26 (describing NOAA’s statutory authority over ocean
resources and current developments in the Judicial and Executive branches that threaten to
undermine that statutory authority).

136 16 U.S.C. § 1532(6), (20).

37 1d. § 1532(5)(A).

138 Jd. §§ 1532(5), 1536(a)(2).

139 Critical Habitat for the Threatened Indo-Pacific Corals, 85 Fed. Reg. 76262, 76265
(Nov. 27, 2020) (to be codified at 50 C.F.R. pts. 223, 226).
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action.'”® The agency originally opened public comment for a sixty-day
period and accepted comment through electronic submissions or mail.'*!
Two virtual public hearings were held in January 2021.'** In response to
repeated requests from the public, the initial comment period was extended
three times, with the last extension ending on May 26, 2021. NOAA received
approximately eighty public comments on the proposed rule from the
Territorial government entities, nonprofit advocacy groups, and
individuals.'*

In 2023, based on the public comments and new information received,
NOAA concluded that “a substantial revision of the proposed rule [was]
warranted.”'** The agency accordingly withdrew the 2020 proposed rule and
issued a new one.'® In the revised rule, the agency revised and reduced the
geographic scope of the proposed critical habitat designation. The basis for
the revision, as explained by NOAA, was that public comment led the agency
to realize that its initial methodology for compiling information about the
coral species was not exhaustive, and its methodology for determining the
location of the species used incorrect assumptions and was too simplistic.'*°

So, the agency started all over again, with a new approach refined by
public comments. As part of the re-proposal, in January and February 2024,
NOAA held six in-person public hearings in CNMI, Guam, and American
Samoa and one virtual hearing to offer information and receive additional
public comment about the agency’s new critical habitat rule.'*” NOAA also

140 Jd. at 76262.

41 7

142 Endangered and Threatened Species; Designation of Critical Habitat for Five Species
of Threatened Indo-Pacific Corals, 88 Fed. Reg. 83644, 83644 (Nov. 30, 2023) (to be codified
at 50 C.F.R. pts. 223, 226) (providing background on first proposed rule).

143 Id. Copies of written comments are publicly accessible. NOAA, ENDANGERED AND
THREATENED SPECIES: CRITICAL HABITAT FOR THE THREATENED INDO-PACIFIC CORALS (May
26, 2021), https://www.regulations.gov/document/NOAA-NMFS-2016-0131-0001/comment
[https://perma.cc/Q8JJ-VVRE].

144 Endangered and Threatened Species; Designation of Critical Habitat for Five Species
of Threatened Indo-Pacific Corals, 88 Fed. Reg. at 83644; see PROPOSED RULE ENDANGERED
AND THREATENED SPECIES: DESIGNATION OF CRITICAL HABITAT FOR THREATENED INDO-
Paciric CoraLs (Nov. 30, 2023), https://www.regulations.gov/document/NOAA-NMFS-
2016-0131-0070 [https://perma.cc/FP84-EKZE].

145 Endangered and Threatened Species; Designation of Critical Habitat for Five Species
of Threatened Indo-Pacific Corals, 88 Fed. Reg. at 83644.

146 1d. at 83645.

147 Endangered and Threatened Species; Critical Habitat for the Threatened Indo-Pacific
Corals, Public Hearings, 88 Fed. Reg. 88587 (Dec. 22, 2023); NOAA FISHERIES, PUBLIC
HEARINGS ON PROPOSED CRITICAL HABITAT IN THE U.S. PACIFIC ISLANDS FOR FIVE REEF
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accepted written comments through February 28, 2024.'* NOAA published
the final rule designating critical habitat for five coral species in July 2025—
an overall reduction in the total area of coral critical habitat in this final
rule.'*

The Territorial governments commended the agency’s efforts at
incorporating public comments from the first proposal into the second
proposal and continued to offer refinements to the second proposal. The
Governor of Guam, for example, submitted comments about further
improvements but also “acknowledge[d] the adjustments made in the initially
proposed rule in 2020” and “NOAA’s efforts in refining the proposal.”'®
The Director of Guam’s Department of Agriculture similarly acknowledged
that “significant improvements have been made” in the revised rule, and
offered additional comments.'”’ The Director of American Samoa’s
Department of Marine & Wildlife Resources wrote to offer additional
comments and to “appreciate that [NOAA Fisheries] has spent considerable
effort soliciting expert views and additional data” as part of critical habitat
designation.'** The Governor of CNMI wrote to request further revisions to
the new proposal and to “commend [NOAA Fisheries] in adopting a different
approach to designating coral critical habitat from the 2020 Proposed Rule
and allowing affected communities the opportunity to submit comments for
a revised critical habitat proposal . . . . I believe this action demonstrates that
[NOAA Fisheries] can be receptive to Western Pacific concerns . . . .

CoOrRALS LISTED UNDER THE ENDANGERED SPECIES AcCT (Jan. 8, 2025),
https://www fisheries.noaa.gov/event/public-hearings-proposed-critical-habitat-us-pacific-
islands-five-reef-corals-listed-under [https://perma.cc/88YF-PGGU].

148 Endangered and Threatened Species; Designation of Critical Habitat for Five Species
of Threatened Indo-Pacific Corals, 88 Fed. Reg. at 83644.

149 Endangered and Threatened Species; Designation of Critical Habitat for Five Species
of Threatened Indo-Pacific Corals, 90 Fed. Reg. 31800 (July 15, 2025) (effective August
2025) (to be codified at 50 C.F.R. pts. 223, 226).

150 etter from Lourdes A. Leon Guerrero, Gov., Guam, to Lance Smith, NOAA Fisheries
(Feb. 28, 2024), https://www.regulations.gov/comment/NOAA-NMFS-2016-0131-0102
[https://perma.cc/9YMU-U23M].

151 Letter from Chelsa Muiia, Dir., Guam Dep’t of Agric., to NOAA Fisheries (Feb. 28,
2024), https://www.regulations.gov/comment/NOAA-NMFS-2016-0131-0097
[https://perma.cc/ASRA-ACCQ)].

152 Letter from Taotasi Archie Soliai, Dir., Am. Sam. Dep’t of Marine & Wildlife Res.,
to Janet Coit, NOAA Fisheries (Feb. 27, 2024), https://www.regulations.gov/comment/
NOAA-NMFS-2016-0131-0098 [https://perma.cc/9TZD-W682].

153 Letter from Arnold Palacios, Gov., N. Mar. 1., to Janet Coit, NOAA Fisheries (Feb.
29, 2024) (on file with author).
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This substantive back-and-forth between external commenters and agency
decision makers is remarkable and affords valuable insight into how agency
rulemaking uniquely enhances participation in government. Here, the agency
held nine separate hearings, including six in-person hearings in the
Territories, and received public comment over months. Then, the agency
acknowledged that public comment revealed errors within its proposal and
subsequently issued a revised proposal. It is difficult to envision how a
comparable level of deliberate decision making would occur if authority for
this type of rulemaking were shifted back to Congress, for example, by
judicial application of aggressive nondelegation principles in environmental
cases.'™*

Therefore, when reassessing the value of agencies, it is important to retain
the broad perspective that this agency outlet is the only place this type of
give-and-take between the public and the government exists. To be sure,
there may be some who critique the length of time and expense (on all sides)
associated with this process. There are costs to participation, and there are
undoubtedly improvements and refinements to be made in the current
system. But the extreme version of the dismantling of the administrative state
eliminates that process and shuts off any public input. Procedural
requirements hold agencies accountable to reasoned decision making in a
way simply not replicated in any other branch of government. '*®

NOAA'’s statutory obligation to consider and respond to public comment
in the course of rulemaking is particularly significant in this example,
because for the citizens of the Western Pacific Territories, their participatory
rights in the federal government are otherwise extremely limited.'*® The U.S.
Constitution makes no provision for territorial representation in Congress.'’
By House rule, American Samoa, Guam, and CNMI each are entitled to a

154 While a more aggressive form of the nondelegation doctrine has not yet been adopted
by the U.S. Supreme Court, some have signaled an interest in revisiting the “intelligible
principle” standard. See, e.g., FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2539 (2025)
(Gorsuch, J., dissenting); West Virginia v. EPA, 142 S. Ct. 2587, 2616 (2022) (Gorsuch, J.,
concurring); Gundy v. United States, 588 U.S. 128, 149 (2019) (Gorsuch, J., dissenting); id.
at 148 (Alito, J., concurring).

155 Spence, supra note 9, at 1009-10. “It is both puzzling and frustrating that so many
legal scholars view it as a weak or hollow form of accountability.” /d. at 1009; see also
STIGLITZ, supra note 31, at 246 (rejecting the counterfactual of policymaking by legislature).

156 See generally Susan K. Serrano, Reframing Environmental Justice at the Margins of
U.S. Empire, 57T HARV. C.R.-C.L. L. REV. 475, 481 (2022) (“The peoples of the U.S. territories
have virtually no national political power . .. .”).

157 JANE A. HUDIBURG, CONG. RSCH. SERV., R40555, DELEGATES TO THE U.S. CONGRESS:
HISTORY AND CURRENT STATUS 1 (2022).
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nonvoting “delegate” to the House of Representatives.'*® Delegates are not
Members of the House and may not vote in House floor sessions, although
they may serve on committees and vote in those committees, and they may
speak and introduce bills.'” This more limited role lacks constitutional
protection, and for many years the Territories did not have even this thin
version of representation. '®” Moreover, the Territories have no representation
at all in the Senate.'®" And though the people of these Territories may vote
symbolically in the Presidential election, their votes do not count because the
Territories do not cast electoral votes.'®> Nonetheless, these residents can, on
equal footing with everyone else, offer substantive comment on federal rules
proposed by administrative agencies. This is a stark example of the
contribution agency rulemaking makes to the Nation’s democratic ideals.
The future status of the Territories is beyond the scope of this article. Yet the
critical point is that currently, except for the possibility of filing a lawsuit,
interactions with federal agencies provides the only way for residents of these
U.S. Territories to meaningfully participate in the development of the very
federal law that binds them. This democracy void is not limited to residents
of the Western Pacific territories. Residents of the U.S. Virgin Islands, Puerto
Rico, and Washington, D.C. have no voting representatives in either the
House or the Senate.'®?

The participatory gap exposed by consideration of the territories makes
clear what is true throughout the United States: Congress does not replicate
what agencies do in furtherance of a participatory democracy. In fact,
Congress cannot replicate what agencies do, absent significant restructuring
of the legislative branch to take on administrative duties. In this post-Chevron
world, some have considered whether one option would be to shift the

158 77

159 Id.

160 1d. at 4-6.

161 Cf. Territorial Representation in the Senate Act, H.R. 5526, 116th Congress (2019—
2020) (introducing bill that would provide for nonvoting delegates to the Senate).

162 CONG. RSCH. SERV., IF11792, STATEHOOD PROCESS AND POLITICAL STATUS OF U.S.
TERRITORIES: BRIEF POLICY BACKGROUND 1 (2024). This is so even though citizens of Guam
and CNMI are U.S. citizens by statute, while citizens of American Samoa are U.S. nationals.

163 Residents of Washington D.C. can, however, vote for President. U.S. CONST. amend.
XXIII. Nevertheless, the democracy problem is even greater than what is emphasized in this
article. Large groups of the population are disenfranchised, including certain immigrants,
children, incarcerated people, and unregistered people, and even among the voting eligible
there are significant difficulties with ballot access or vote dilution through gerrymandering.
See, e.g., Bowie, supra note 30, at 173.
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scientific and policy work currently done at the agency level to the legislative
branch.'®* Simply too much would be lost.'®

As a thought experiment, one might imagine how Congress could attempt
to implement its statutory directives without the assistance of agencies. If,
despite all appearances to the contrary, Congress was willing to take on this
additional work, '°® then Congress would presumably hire more scientists and
technical experts to staff its legislative committees, who would then advise
non-expert Representatives and Senators on how to vote on policies, such as
whether and how to designate critical habitat for threatened coral species in
the Pacific Ocean. The first problem is that the average member of the public
has no say whatsoever in the proceedings of federal congressional
committees.'®” While technically open to the public, the committee hearings
almost always take place in Washington, D.C. And the right to participate
actively as opposed merely to observe is limited to witnesses who are invited
or subpoenaed by the committee.'®® Thus the committee procedure is already
a significant bottleneck in terms of the public’s participation in lawmaking.
And, as described above, there is no comparable requirement that federal
legislative committees respond to all substantive comments received.'®’
Moreover, there is no indication that Congress has the necessary agility or
flexibility to re-propose a policy in response to public comments received,
along the lines of the critical habitat designation NOAA proposed in the
Territories. Similarly, as explained above, there is no comparable “arbitrary
and capricious” legal standard to which these committees, or the Senators
and Representatives making the final decision, would be held. They enjoy
the prerogative of obscurantism'” and often produce laws for arbitrary

164 Ryan, supra note 8, at 2930-33 (considering but rejecting the proposition that shifting
scientific and policy work undertaken at the agency level to the legislative branch is a viable
option).

165 See id.; supra Part I1.

166 Another alternative is that Congress simply does no work. This article’s investigation,
however, concerns which branch of government is best suited to actually realize
democratically passed laws.

167 Ryan, supra note 8, at 2931. See generally TODD GARVEY, MARK J. OLESZEK & BEN
WILHELM, CONG. RSCH. SERV., [F10015, CONGRESSIONAL OVERSIGHT AND INVESTIGATIONS
(2024) (describing the formation and roles of legislative committees, and noting that only the
legislators have oversight of committee operations, not the public).

168 See VALERIE HEITSHUSEN, CONG. RSCH. SERV., 98-336, SENATE COMMITTEE
HEARINGS: ARRANGING WITNESSES 1 (2017).

169 See supra Part I1.

170 United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977);
see supra Part I1.
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reasons—again, unless there is significant restructuring of the legislative
body and the laws that govern it. This case study exposes the false premise
offered by agency critics who disfavor congressional delegations of authority
to agencies on democracy-based grounds. When courts shift the balance of
decision-making capacity away from federal agencies toward legislative
committees, the formerly public regulatory process is replaced by an opaque
legislative one.'”!
% sk ok

The Endangered Species Act represents a societal choice, made by
Congress in 1973 with overwhelming bipartisan public support and
reaffirmed in the decades since. The protection of species and their habitats
remains an important policy goal. But Congress will not accomplish such
goals on its own—Congress requires the implementation assistance of
federal agencies. The same holds true of numerous policy goals implemented
by agencies, be they food safety regulations by the FDA, for example, or
workplace safety regulations by the Occupational Safety and Health
Administration. In our federal system of government, agencies, not
Congress, are designed to implement policy goals with reasoned, context-
specific expertise. This expertise includes learning from and incorporating
information from the public. It is this balance within government that courts
destabilize when they restrict or eliminate the decision-making role of
agencies.

V. THE JUDICIARY’S ROLE IN PROTECTING PARTICIPATORY DEMOCRACY

Courts are not the only arena in which the case for participatory democracy
must be made, but courts play a significant role in allocating the balance of
power among various governmental interests.'’? The current U.S. Supreme
Court has increasingly used its federal administrative law rulings to shift
decision-making capacity away from agencies.'”” Citing separation of
powers concerns, clear statement rules, the major questions doctrine, or
nondelegation concepts, along with a newly strengthened unitary executive
theory, members of the Roberts Court imbue the Court’s administrative law
jurisprudence with values that push decision making capacity to the

171 See STIGLITZ, supra note 31, at 288 (critiquing the legislative sphere as one where
special interests operate most freely and dominated by opaque decision making).

172 See generally Kagan, supra note 121, at 2269 (“[M]ost administrative law today
amounts to an allocation of power to and among the different parties (internal and external)
interested in controlling agency product.”).

173 See supra Part I1.
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£.!7* Lost in this reallocation of

President, to Congress, or to the Court itsel
power is the public.

State courts not bound by federal court rulings can rescue public
participation through their articulation of administrative law. The Hawai‘i
Supreme Court has done just that; it is a model for others courts to follow.
Such judicial protection of participatory democracy has both theoretical and

doctrinal bases in what this article names as the “Public Voice Doctrine.”
A. Lessons from the Hawai ‘i Supreme Court

Recognizing the unique expertise and policy prerogative of agencies and
balancing with that an appropriate role for the public, the Supreme Court of
Hawai‘i leads by example. One way the Hawai‘i Court leaves space for the
public is by allowing agencies to, in the Court’s own words, “do their
jobs.”'” When a statute directs an agency to implement legislation, the

174 The various judicial mechanisms for shifting decision-making power are hotly debated
by court watchers and scholars. See Nikolas Bowie & Daphna Renan, The Separation-of-
Powers Counterrevolution, 131 YALE L.J. 2020, 2032 (2022) (“There is no ‘single canonical
version’ of the separation of powers.” (citation omitted)); John F. Manning, Separation of
Powers as Ordinary Interpretation, 124 HARv. L. REv. 1939, 1950-71 (2011) (discussing
debates on constitutional construction and interpretation); Cass R. Sunstein, Nondelegation
Canons, 67 U. CHL L. REv. 315 (2000); Tur¢an, Bogeyman of Environmental Regulation,
supra note 23 (critiquing aggressive applications of separation of powers, major questions
doctrine, and nondelegation principles in administrative law); Tur¢an, Major Questions, supra
note 26 (critiquing the major questions doctrine’s rise in federal administrative law); Ryan,
supra note 8; Joshua Ulan Galperin, Climate Change, Democracy, and the Major Questions
Doctrine, 98 ST. JOHN’S L. REV. 585 (2024); Eric A. Posner & Adrian Vermeule, Interring the
Nondelegation Doctrine, 69 U. CHIL. L. REV. 1721 (2002) (arguing against a more demanding
version of the nondelegation doctrine); STIGLITZ, supra note 31, at 262—63, 288-92 (critiquing
the unitary executive theory from the perspective of public trust in government and observing
the theory would “threaten[] the breathing space that the reasoning state requires to thrive”).

Individual members of the Court too have opined on the current federal trends. See Ord.
on Application for Stay, No. 24A966, Trump v. Wilcox (2025) (Kagan, J., dissenting from the
grant of application for stay) (respecting the continuing viability of independent agencies and
Humphrey’s Executor v. United States, 295 U.S. 602 (1935)), https://www.supremecourt.gov/
opinions/24pdf/24a966 1b8e.pdf [https://perma.cc/SEBL-JBSP]; Ord. on Application for
Stay, No. 25A11, Trump v. Boyle (2025) (applying Wilcox to stay district court order
respecting the Consumer Product Safety Commission), https://www.supremecourt.gov/
opinions/24pdf/25all 2cp3.pdf [https://perma.cc/9J3K-HWZL]; Ord. on Application for
Stay, No. 24A1203, McMahon v. New York (2025) (Sotomayor, J., dissenting from grant of
application for stay) (respecting district court order enjoining Trump Administration from
pursuing mass firings in the Department of Education), https://www.supremecourt.gov/
opinions/24pdf/24a1203_new_6j37.pdf [https://perma.cc/C7PK-HQZX].

175 Rosehill v. State, 155 Hawai‘i 41, 58, 556 P.3d 387, 404 (2024).
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Hawai‘i Court gives that agency space to do so. This requires a certain
amount of judicial humility. In this way, the Recktenwald Court distinguishes
itself from the federal Court’s approach: “Now, the U.S. Supreme Court
considers itself and other federal courts the experts on exceedingly
complicated areas of American life, including worker safety, air quality, food
and drug safety, airplane safety, telecommunications, and the integrity of our
financial markets,” the Court remarked in Rosehill.'’® “We do not believe the
expertise of courts outstrips that of the agencies charged with implementing
complex regulatory schemes on a day-to-day basis.”'’” The tone of Rosehill
is strikingly different from the tone in Loper Bright. The Rosehill decision
credits agencies (not courts) with sufficient subject matter expertise to “get
complex issues right.”'”® In sharp contrast, Loper Bright derides the
underlying presumption of Chevron deference as “a fiction.”'”

The Hawai‘i Supreme Court simultaneously preserves its judicial
obligation to interpret the law. Under Hawai‘i law, as under federal law, the
interpretation of a statute is a question of law reviewable de novo.'® Courts’
“foremost obligation is to ascertain and give effect to the intention of the
legislature, which is to be obtained primarily from the language contained in
the statute itself.”'®' But when there is doubt or uncertainty, Hawai‘i courts
“consider interpretations of the statute made by the administrative agency
responsible for enforcing the statute and ‘follow the same, unless the
construction is palpably erroneous.’” %

Rosehill’s rejection of Loper Bright can be traced from a long history of
Hawai‘i Court precedent about the appropriate role of agencies.'® In an

176 Id. at 58-59, 556 P.3d at 404-05.

177 Id. at 59, 556 P.3d at 405.

178 14

17 Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2268 (2024). For all its criticism
of agency deference, Loper Bright did still acknowledge that Congress may by certain
statutory language delegate discretionary authority to agencies. See id.; TurCan, Rethinking
Aquaculture Regulation, supra note 26 (outlining legal strategies respecting delegations of
discretion). And more recently, the Court ruled in the NEPA context that, insofar as the scope
of environmental review may turn on the agency’s scientific expertise or factual distinctions,
the agency’s NEPA decisions are entitled to substantial deference. Seven Cnty. Infrastructure
Coal. v. Eagle Cnty., 145 S. Ct. 1497, 1511 (2025).

180 Rosehill, 155 Hawai‘i at 49, 556 P.3d at 395 (citations omitted).

181 Id. at 49, 556 P.3d at 395 (citations omitted).

182 Kanahele v. Maui Cnty. Council, 130 Hawai‘i 228, 244, 307 P.3d 1174, 1190 (2013)
(quoting In re Water Use Permit Applications, 94 Hawai‘i 97, 144, 9 P.3d 409, 456 (2000)).

183 Administrative law scholars have recognized Hawai‘i as one of the states to embrace
a Chevron-like approach to agency deference, although the state standard does not precisely
mirror Chevron and places heavy emphasis on agency consistency with statutory intent. See,
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earlier case, for example, the Recktenwald Court synthesized decades of
administrative law precedent when it summarized: The interpretation of a
statute remains a question of law, but when there is “doubt, doubleness of
meaning, or indistinctiveness or uncertainty of an expression used in a statute
an ambiguity exists.”'®* If there is ambiguity or doubt, state courts should
follow the “well established rule of statutory construction” that a court may
consider legislative history and also, where appropriate, “accord persuasive
weight to administrative construction.”'® There is a consistent through line
for the Recktenwald Court back to a 1984 case, which admonished courts to
grant deference to agency decisions so long as those decisions were
consistent with legislative purpose.'*® When the court allows agencies to do
their jobs, by extension the judges accept the public’s voice in the rulemaking
process. It is notable that the Recktenwald Court adhered to and reinforced
this line when the current U.S. Supreme Court forces federal law in such a
different direction.

Another significant way that the Hawai‘i Supreme Court leaves space for
the public is by recognizing that legal questions related to agency decision
making often overlap with questions of policy and expertise. In a highly

e.g., William R. Andersen, Chevron in the States: An Assessment and a Proposal, 58 ADMIN.
L.REv. 1017, 1027 (2006) (noting the court’s expression that “[t]he rule of judicial deference
. . . does not apply when the agency’s reading of the statute contravenes the legislature’s
manifest purpose”); Michael Pappas, No Two-Stepping in the Laboratories: State Deference
Standards and Their Implications for Improving the Chevron Doctrine, 39 MCGEORGE L. REV.
977 (2008) (identifying Hawai‘i as one of the states who display strong deference so long as
the agency’s interpretation is not contrary to statute); Luke Phillips, Chevron in the States?
Not So Much, 89 Miss. L.J. 313,329 (2020) (“Hawaii follows a rule that incorporates elements
of Chevron yet places more emphasis on the obligation to follow legislative intent.”);
Christopher J. Walker & Neena Menon, Chevron’s 51 Imperfect Solutions, 2024 Wis. L. REv.
1585, 1605 (2024) (identifying Hawai‘i as following a Chevron style judicial approach); see
also Dan Rempala, Comment, You Say You Want a Chevrolution? Factors Predicting the
Adoption of the Chevron Standard in Agency Deference at the State Level, 38 U. HAw. L. REV.
447 (2016) (tracing the history of Hawai‘i state courts’ treatment of Chevron).

184 Kanahele, 130 Hawai‘i at 244, 307 P.3d at 1190 (citations omitted).

185 Id. at 244,307 P.3d at 1190 (citations omitted). This “persuasive weight” terminology
is reminiscent of the federal Skidmore standard. See Skidmore v. Swift & Co., 323 U.S. 134
(1944).

186 Camara v. Agsalud, 67 Haw. 212, 216, 685 P.2d 794, 797 (1984). Reminiscent of
Seminole Rock | Auer deference in the federal system to agency interpretation of its own
regulations, the Court emphasized that deference to agencies is particularly appropriate
“where the law to be applied is not a statute but an administrative rule promulgated by the
same agency interpreting it.” Id.; see also Honda v. Bd. of Trs. of the Emps.” Ret. Sys., 108
Hawai‘i 212, 232, 118 P.3d 1155, 1175 (2005) (Levinson, J., dissenting) (collecting early
Hawai‘i cases on agency deference).



542 University of Hawai i Law Review / Vol. 48:505

consequential opinion related to water use permits and stream flow standards
for competing usages of fresh water, for instance, the Court under Chief
Justice Moon explained that judicial respect to agencies “‘reflects a
sensitivity to the proper roles of the political and judicial branches,” insofar
as ‘the resolution of ambiguity in a statutory text is often more a question of
policy than law.””'®” Courts have the prerogative over purely legal questions,
but these questions of policy implicate the kind of societal choices in which
the public should have a say.

The Hawai‘i Court explicitly emphasized the democracy-promoting
function of courts in Aluli v. Lewin, a 1992 opinion during Chief Justice
Lum’s tenure.'® In Aluli, a corporation seeking to construct and operate
geothermal wells near Kilauea Volcano on Hawai‘i Island applied for an air
pollution permit from the State Department of Health (“DOH”), as required
by state statute.'® This statute empowered the DOH to require private entities
to secure a permit prior to operating the wells.'* The statute also required
the DOH to refuse to issue a permit unless the applicant demonstrated that
the wells would comply “with the rules of the department and the state
ambient air quality standards.”'”' The problem was that the DOH had not yet
issued the relevant rules governing air emissions.'*> The DOH handled this
situation by nevertheless granting the applicant a permit and simultaneously
imposing twenty-six special permit conditions, six of which were relevant to
pollutant emissions.'”> These special conditions effectively operated as the
air quality standard “rules” for activities authorized by the permit.

The Hawai‘i Court held the DOH’s issuance of the permit invalid, because
creating and imposing air quality standards via individual permit rather than
through notice-and-comment rulemaking violated HAPA’s guarantee that
“the public should have input in the matter.”'* In other words, going through
the individualized permitting process rather than through regular rulemaking
deprived the public of its statutory right under HAPA to participate in the
development of the standards. It was not enough, the Court explained, that
the DOH might have used its technical expertise to craft the emissions
standards for this permit: “[S]etting emission standards for air pollutants does

187 In re Water Use Permit Applications, 94 Hawai‘i 97, 145, 9 P.3d 409, 457 (2000)
(quoting Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, 696, (1991)).

188 Aluli v. Lewin, 73 Haw. 56, 828 P.2d 802 (1992).

189 Id. at 57, 828 P.2d at 803; see HAW. REV. STAT. § 342B-32.

190 Aluli, 73 Haw. at 58, 828 P.2d at 803.

1 Id. at 58, 828 P.2d at 803 (quoting HAW. REV. STAT. § 342B-32).

192 17

193 Id. at 59, 828 P.2d at 804.

194 Id.
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not involve merely a scientific assessment, but a balancing of interests. Air
quality is an integral part of the quality of life and the public should have
input in the matter.”'*’

Although the opinion did not cite William Ruckelshaus, the Court certainly
invoked the spirit of Ruckelshaus’s sentiment that in matters of public
importance, the public must have a say.'”® An agency cannot make air
emission quality decisions on a case-by-case basis behind closed doors,
insulated from public notice-and-comment procedures. The public’s
concerns, the Aluli Court explained, “transcend those of individual litigants
and implicate[] matters of administrative policy,” so that rulemaking
procedures, including the requirements that ensure fairness and public notice,
must be followed."” The Court further explained that absent such input, the
public is “without any firm knowledge of the factors that the agency would
deem relevant and influential in its ultimate decision. The public has been
afforded no meaningful opportunity to shape these criteria which affect their
interest.”'”® Following rulemaking procedures, including an accompanying
role for the public, avoids a system which “breeds suspicion and fosters
contempt and corruption.”'”

Notably, the Court did not question DOH’s technical expertise in A/uli;
rather, the agency’s technical expertise, alone, was not enough. To the Court,
the public input portion of rulemaking was critical. The Court also did not
question that there had been vigorous litigation and that interested parties had
been afforded the opportunity to present their positions to the trial court; the
role of litigants, also, was not enough. Litigants “comprise a small portion of
the public. Others may have been interested in providing input in the matter
but may not have been able to intervene in this lawsuit due to a lack of notice
or resources.”” Nor did public advocacy litigants stand in the shoes of other,
future, potential industry applicants, who might wish to plan their economic
ventures with certainty and to have a say on the emission standards.?' In
other words, agency expertise is important, and litigant access to courts is
important, and yet both are but a part of the participatory promise made by
the administrative procedure statute. The Hawai‘i Court grapples with and

195 Id. at 59, 828 P.2d at 804 (citation omitted).

196 Supra Part IV.

197 Aluli, 73 Haw. at 59, 828 P.2d at 804 (quoting 613 Corp. v. State, Div. of State Lottery,
510 A.2d 103, 110 (N.J. Super. Ct. App. Div. 1986)).

198 Id. at 60, 828 P.2d at 804 (quoting 613 Corp., 510 A.2d at 112) (citation omitted)).

199 14 at 61, 828 P.2d at 805 (quoting 613 Corp., 510 A.2d at 113).

200 14 at 60, 828 P.2d at 804.

201 14 at 60—61, 828 P.2d at 804-05.
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balances agency expertise and public participation within the larger structural
framework of government, rather than discounting the public.?*

There is a consistent theme to these cases: The Hawai‘i Supreme Court
recognizes and insists agencies act as participatory bodies.””® Through
decisions such as Rosehill and Aluli and many others,?** the Court allows

202 The court here treated public participation as a concern separate from and in addition
to agency expertise. Emily Bremer and others have observed a tension between the
democratic-enhancing elements of the APA and the ultimate authority of agencies to make
decisions based on their expertise. £.g., Bremer, supra note 35, at 86; EMERSON, supra note
33, at 168-72. But there need not be tension. If public comment ideally serves as another
resource upon which the agency will rely to reach decisions, including site-specific or other
technical expertise that knowledgeable members of the public may share with the agency, then
the public comment process can be viewed as complementing the agency’s expertise-based
decision making. The right to comment does not equate to the right to have one’s preferred
outcome, and unlike the legislative branch, the executive branch is not majoritarian. The
agency’s scientific and technical expertise—in alignment with their statutory mandate—will
ultimately prevail on questions of policy implementation, but insofar as agencies are legally
obliged to give due consideration to public comment, that comment enhances the exercise of
their expertise. For references to how agencies learn from and incorporate public comments,
see Bernstein & Rodriguez, supra note 70, 1650-67 (2023) (describing how bureaucrats are
responsive to public comment and use comments to assist in developing policy); see also
EMERSON, supra note 33, at 99—-102, 163—64 (describing scholarship on the responsive concept
of administration).

203 See Denise E. Antolini, The Moon Court’s Environmental Review Jurisprudence:
Throwing Open the Courthouse Doors to Beneficial Public Participation, 33 U. HAW. L. REV.
581, 581-82 (2010) (analyzing the environmental review jurisprudence of the Moon Court as
primarily concerned with robust public participation as opposed to substantive outcomes); see
also id. at 607 (noting the court’s broader vision of standing).

204 See generally Aguiar v. Haw. Hous. Auth., 55 Haw. 478, 522 P.2d 1255 (1974)
(requiring Housing Authority to follow rulemaking procedures before imposing new
maximum income limits on public housing); Treloar v. Swinerton & Walberg Co., 65 Haw.
415, 653 P.2d 420 (1982) (deferring to labor appeals board’s interpretation of statute
governing compensation claims); /n re Maldonado, 67 Haw. 347, 350, 687 P.2d 1, 4 (1984)
(noting that while courts do give deference to agency rulings, the court would not do so in this
case where the Insurance Commissioner’s decision was demonstrably wrong); Keliipuleole v.
Wilson, 85 Hawai‘i 217, 941 P.2d 300 (1997) (deferring to agency’s methodology for
establishing fair market price of homestead); Brown v. Thompson, 91 Hawai‘i 1, 979 P.2d
586 (1999) (respecting deference to agency’s assessment of fees); Haw. Prince Hotel Waikiki
Corp. v. City & Cnty. of Honolulu, 89 Hawai‘i 381, 974 P.2d 21 (1999) (holding that city
appraiser’s methodology used to determine the value of golf course was a rule for which
HAPA requirements applied); Paul’s Elec. Serv., Inc. v. Befitel, 104 Hawai‘i 412, 91 P.3d 494
(2004) (affording no deference when agency was not empowered to interpret statute); Haole
v. State, 111 Hawai‘i 144, 140 P.3d 377 (2006) (holding a state department of transportation
administrative rule inconsistent with the agency’s underlying statutory authority); Nuuanu
Valley Ass’n v. City & Cnty. of Honolulu, 119 Hawai‘i 90, 194 P.3d 531 (2008) (holding an
agency’s policy of refusing to publicly disclose documents violated HAPA rulemaking
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agencies the space to work, and accords them a certain amount of deference
in doing that work consistent with legislative purpose, yet it also insists upon
space for the public. Agencies thereby receive and benefit from the expertise
and testimony of the public to enhance their own deliberative process, and
the public retains a significant role in its own government. Through shaping
state administrative law in this way, the Hawai‘i Supreme Court showcases
a judicial solution to the serious threats public participation now faces at the
federal level. Its vision is a courageous one. It respects and emphasizes the
public role in an era when the U.S. Supreme Court and the President impede
public participation in governance.

B. A Public Voice Doctrine

The Hawai‘i Supreme Court’s administrative law rulings inspire a new
Public Voice Doctrine. When courts shift governing power away from
agencies to either the legislature, the courts, or the chief executive alone, they
simultaneously close off avenues of public participation. A Public Voice
Doctrine recognizes that a ruling’s impact to the role of the public should
therefore be considered alongside other abstract constitutional principles,
judicial rules of statutory construction, and administrative law-specific
values such as accountability, expertise, effectiveness, and non-arbitrariness
that inform a court’s regulatory decisions.

Refinements to the precise contours of a Public Voice Doctrine invite
further scholarship, but a guiding principle emerges from the Hawai‘i Court’s
approach: Judges should weigh heavily the public’s role in governance
alongside other structural considerations when deciding whether to constrain
or empower agencies.

procedures); Dist. Council 50, of Int’l Union of Painters & Allied Trades v. Lopez, 129
Hawai‘i 281, 298 P.3d 1045 (2013) (declining to accord weight to agency interpretation when
plainly erroneous); Pofolk Aviation Haw., Inc. v. State Dep’t of Transp., 136 Hawai‘i 1, 354
P.3d 436 (2015) (according weight to transportation agency’s assessment of landing fees);
Gillan v. Gov’t Emps. Ins. Co., 119 Hawai‘i 109, 123, 194 P.3d 1071, 1085 (2008)
(showcasing different approaches to agency expertise) (Acoba, J., concurring); Kanahele v.
Maui Cnty. Council, 130 Hawai‘i 228, 307 P.3d 1174 (2013) (examining judicial deference
and public comment in the context of state Sunshine Law); Kia‘i Wai o Wai‘ale‘ale v. Dep’t
of Water, 151 Hawai‘i 442, 461, 517 P.3d 725, 744 (2022) (ruling that “it would frustrate
public participation in the HEPA process if agencies could remedy deficient HEPA analysis
with evidence submitted to a court after-the-fact” (citation omitted)); Sierra Club v. Bd. of
Land & Nat. Res., 156 Hawai‘i 382, 386, 575 P.3d 472, 476 (2025) (“Our case law has long
reflected our concern about barriers facing community members seeking meaningful
participation in an agency's proceedings and determinations on matters affecting the
environment.”).



546 University of Hawai i Law Review / Vol. 48:505

Administrative law-as-vehicle for addressing these larger structural
concerns is not new.’”> When then-Professor Elena Kagan wrote that the
“history of the American administrative state is the history of competition
among different entities for control of its policies,”** she explained that
courts could both recognize and also promote the relative allocation of power
among individuals and institutions over agency action.?”” Courts did so, she
argued, “through their articulation and application of administrative law.”?%
Justice Kagan’s expression of the judicial role extends to the power of courts
to promote participatory democracy: Through their articulation and
application of administrative law, judges should recognize and promote ways
that agency rulemaking enhances public participation in government. This
articulation is manifested in the sum of rulings that collectively shift the
governing equilibrium between one institution or another.?"’

There may be multiple ways of conceptualizing the Public Voice Doctrine.
Its roots are both statutory and constitutional. In cases involving
congressional grants of regulatory authority, Congress can reasonably be
understood to have delegated that authority to agencies while knowing that
governing statutory schemes require the public have a role in implementing
policy.?!? It is entirely appropriate for courts to respect this explicit statutory
directive for public participation and to take it into account when they weigh
other values. It is “We the People” who established the Constitution, after all,
and reserved to ourselves powers not explicitly granted away.?'' Federal
courts, like the legislative and executive branches, represent the people,?'
and they too have an interest in protecting the democratic constitutional
structure. "

205 See Kagan, supra note 121, at 2269.

206 14, at 2246.

207 Id. at 2363.

208 Id. at 2363-64; see also id. at 2269 (describing administrative law’s impact to
allocation of power between internal and external parties).

209 Credit to Erin Ryan for expressing the concept of shifting governing equilibrium in
The Four Horsemen of the New Separation of Powers: The Environmental Law Implications
of Loper Bright, West Virginia, Sackett, and Corner Post, 109 MINN. L. REv. 2839 (2025).

210 Cf. West Virginia v. EPA, 597 U.S. 697, 724 (2022) (interpreting statute based on
what “Congress could reasonably be understood to have granted”).

211 U.S. CONST. pmbl.; id. amend. X.

212 Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U. L. REV. 109,
113 (2010).

213 This is not to imply that preserving the democratic nature of the other branches is the
only way courts might further democracy—they also may further democratic values in the
course of their judicial reason-giving, as they issue reasoned opinions rather than mere
pronouncements of judgment. See generally Mathilde Cohen, When Judges Have Reasons Not
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The Public Voice Doctrine could, for example, operate as a substantive
canon of construction that directly values the public’s role in government.
Like the democracy canon in state courts that functions as a thumb on the
scale for voter enfranchisement, and like the rule of lenity that narrowly
construes penal statutes to the benefit of the accused,”'* this Public Voice
Doctrine promotes an important public value. It advances participatory ideals
by insisting that courts acknowledge and grapple with the potential loss of
public participation when judges close certain administrative avenues
through their rulings. These or other theoretical foundations deserve future
investigation, as we seek solutions to a national government increasingly
removed from any conception of genuine public participation. A Public
Voice Doctrine recognizes agencies as conduits of democracy and demands
that courts understand them as such.

However the Doctrine is conceptualized, it is most directly relevant to
lawsuits in which challengers ask courts to shift policy implementation
power away from agencies to Congress or the President by invoking the
major questions doctrine, nondelegation doctrine, or unitary executive theory
on the erroneous premise that in so doing policy implementation necessarily
becomes more democratic.?'> The Public Voice Doctrine is a doctrinal
counterweight to those doctrines, and through it courts may articulate the
distinctive democratic contributions of agencies and weigh those
contributions against the interests and competencies of the legislature and
chief executive when courts are asked to rule on the scope of agency

to Give Reasons: A Comparative Law Approach, 72 WASH. & LEE L. REv. 483 (2015)
(discussing how judicial reason-giving contributes to democratic legitimacy by providing
public justification for decisions rather than issuing unexplained judgments).

214 Richard L. Hasen, The Democracy Canon, 62 STAN. L. REV. 69 (2009) (democracy
canon); Barrett, supra note 212 (discussing canons of construction, including the rule of
lenity).

215 See FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2519 (2025) (Gorsuch, J., dissenting)
(articulating, joined by Justices Thomas and Alito, a more expansive version of the
nondelegation doctrine, with Congress the most democratic branch); West Virginia v. EPA,
142 S. Ct. 2587, 2628 (2022) (Kagan, J., dissenting) (critiquing the Court majority’s
invocation of the major questions doctrine to restrict broad congressional delegations of power
to agencies); Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2191 (2020)
(“Under our Constitution, the ‘executive Power’—all of it—is ‘vested in a President.””); Ord.
on Application for Stay, No. 24A966, Trump v. Wilcox (2025) (Kagan, J., dissenting from the
grant of application for stay) (respecting the continuing viability of independent agencies and
Humphrey’s Executor v. United States, 295 U.S. 602 (1935)), https://www.supremecourt.gov/
opinions/24pdf/24a966 1b8e.pdf [https://perma.cc/SEBL-JBSP]; Morrison v. Olson, 487
U.S. 654, 697-734 (1988) (Scalia, J., dissenting) (advocating a unitary executive theory of
presidential control over agencies).
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authority.?!® This approach generates a more complete analysis of the
competing values in each case concerning the structure of government. In
demanding a fuller balancing of interests, this Doctrine functions as a
bulwark against the nirvana fallacy that has taken hold of the current U.S.
Supreme Court, whereby perceived failings of the administrative state are
held up against an idealized legislative body, and the contributions to
democratic governance by administrative agencies are ignored to support a
larger narrative fiction that curtailing agencies works in favor of
democracy.?'” When using legal doctrine to shift the governing equilibrium,
courts should honestly assess the impact on democracy of any judicial rulings
that elevate one branch over another.

Both state and federal courts should develop this concept, with appropriate
variations according to the particulars of a state’s constitutional and statutory
design, but the Doctrine is most needed in the federal system. The structural
apparatus of democracy is immediately at risk there. The U.S. Supreme Court
of today diminishes the federal administrative structure and closes off its
accompanying participatory apparatus. This Court should step back to
evaluate what, precisely, is being gained and what, precisely, is being lost in
this one-way ratchet away from agency rulemaking authority. For Congress’s
part, there is certainly no indication that Congress invites or appreciates this
enhanced obligation.”’® Congress could claw back the implementation
authority it previously delegated to agencies, for example, if there were the
political will to do so.?" President Trump, on the other hand, in his second
term has announced his intention to pursue dramatic changes in policy while

216 The Public Voice Doctrine will not necessarily drive every outcome in favor of
agencies, but it could tip certain types of cases in favor of agency authority, such as those
rulemaking scenarios that benefit especially from input by the situated public who would
otherwise lose their voice in the absence of notice-and-comment proceedings. Future
scholarship will explore the types of cases for which the Public Voice Doctrine would likely
have the most impact.

217 Many thanks to Mike Pappas for discussions on this nirvana fallacy idea in Boulder,
Colorado on Aug. 15, 2025.

218 See, e.g., STIGLITZ, supra note 31, at 7 (observing Congress is divesting of capacity to
resolve complex issues).

219 To use another example from the environmental sphere, Congress has not shaped a
national response respecting climate change—one way or another—but the EPA had. It was
the Roberts Court that halted the EPA’s approach, not Congress. See id. (discussing expertise
and deliberation on climate rules). See generally Spence, supra note 9, at 967-70 (critiquing
recent Supreme Court limitations on EPA climate authority and noting courts’ role in shaping
national climate policy in lieu of congressional action).
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minimizing or forgoing public notice and comment.””® The Trump
Administration’s approach rests on dubious legal ground and it would
effectively eliminate the public’s opportunity to weigh in on policy changes
at the executive level.”?! These are not subtle developments: the current
imbalance in our participatory democracy could not be more apparent.***
Finally, as part of re-envisioning the judiciary’s role, it is important to
acknowledge that courts must not only preserve public participation, but also
ensure the final rulemaking outcome does not run afoul of other law. The
promotion of public participation will not necessarily be the decisive
consideration in any particular case. An agency’s proposed conduct may still
fall impermissibly outside its statutory authorization, public participation

220 The disruptive flurry of Executive Orders issued in the first few months of President
Trump’s second term exemplified the confusion, lack of notice, and lack of public
participation when the executive branch forgoes the traditional public notice-and-comment
process. See, e.g., Exec. Order No. 14242, 90 Fed. Reg. 13679 (Mar. 20, 2025) (directing the
Secretary of Education to take steps to close the Department of Education). See generally Sri
Medicherla, Challenging Presidential Directive Authority, REGUL. REV. (June 25, 2025),
https://www.theregreview.org/2025/06/25/medicherla-challenging-presidential-directive-
authority/ [https://perma.cc/72B5-VH6Y] (arguing that President Trump’s use of executive
orders and directives to bypass notice-and-comment procedures creates regulatory uncertainty
and diminishes public participation); Johnson, supra note 8 (criticizing the surge of executive
orders for blurring emergency and ordinary policymaking); Kelsey Reichmann, Regulatory
Watchdogs Slam Trump Push to Cut Public out of Rulemaking, COURTHOUSE NEWS SERV.
(July 18, 2025), https://www.courthousenews.com/regulatory-watchdogs-slam-trump-push-
to-cut-public-out-of-rulemaking/ [https://perma.cc/SFC7-HCJ6] (describing critiques that
President Trump’s executive actions sideline traditional rulemaking processes, generate
confusion, and limit public input).

221 See, e.g., PRESIDENTIAL MEMORANDUM, DIRECTING THE REPEAL OF UNLAWFUL
REGULATIONS (Apr. 9, 2025), https://www.whitehouse.gov/presidential-actions/2025/04/
directing-the-repeal-of-unlawful-regulations/ [https://perma.cc/L39Z-MQY8]; Exec. Order
14219, 90 Fed. Reg. 10583 (Feb. 19, 2025) (on Ensuring Lawful Governance and
Implementing the President’s “Department of Government Efficiency” Deregulatory
Initiative); see also EMERSON, supra note 33, at 181-86 (discussing risks associated with
concentration of power at the Presidential level).

222 Another possibility, that is outside the scope of this article but related to the idea of
public participation, is that some functions formerly accomplished by governmental agencies
shift to the private sector. One example is the trend toward privatizing NOAA’s weather
forecasts. See, e.g., Brian Slodysko & Michael Biesecker, ASSOCIATED PRESS, Trump
Appointees Have Ties to Companies that Stand to Benefit from Privatizing Weather Forecasts
(July 9, 2025), https://apnews.com/article/trump-lutnick-weather-service-privatization-
conflicts-9892de853¢283468e61b970cfd898d96 [https://perma.cc/XB4Q-DGEL]. This is an
extreme form of privatization, beyond the type of negotiated relationships between public and
private actors that others such as Jody Freeman have observed, toward a near complete
sidelining of the administrative agency. Cf. Freeman, supra note 77, at 553-54.
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notwithstanding. And agency rulemaking, even when it follows rulemaking
procedures, may still threaten protected individual rights.”** For instance,
state or federal agency action otherwise compliant with HAPA or APA
procedures may not impermissibly intrude on religious free exercise
protected by the U.S. Constitution or by federal statute.””* Similarly, a
Hawai‘i agency action otherwise compliant with HAPA rulemaking
procedures may not impermissibly intrude on Native Hawaiian customary
rights protected by the Hawai‘i Constitution.?? Individual rights cases in the
context of agency action often put important concerns at loggerheads, as
agencies (and reviewing courts) must satisfy multiple constitutional and
statutory obligations simultaneously. Much of the academic analysis about
these cases concerns how best to balance often incompatible interests.?*

223 See, e.g., 5 U.S.C. § 706(2)(a)—(c) (setting aside agency action not in accord with
applicable law, constitutional rights, or statutory limits).

224 See, e.g., Holt v. Hobbs, 574 U.S. 352, 352, 363 (2015) (discussing history of First
Amendment protections for religious exercise and subsequent enactment of the Religious
Land Use and Institutionalized Persons Act and the Religious Freedom Restoration Act
protections in the context of prison policy); In re Conservation Dist. Use Application HA-
3568 (Mauna Kea II), 143 Hawai‘i 379, 398, 431 P.3d 752, 771 (2018) (analyzing religious
exercise challenge to state agency adjudication proceedings, on First Amendment and
statutory grounds); see also Bondi v. VanDerStok, 145 S. Ct. 857, 864, 876 (2025) (upholding
ATF’s “ghost gun” regulation under the Gun Control Act, but not reaching whether the
agency’s regulations violated the Second Amendment); SEC v. Jarkesy, 144 S. Ct. 2117, 2135
(2024) (invalidating agency adjudicative action as a violation of the Seventh Amendment).

225 See Flores-Case ‘Ohana v. Univ. of Haw., 153 Hawai‘i 76, 82, 526 P.3d 601, 607
(2023) (ruling that agency rulemakings are susceptible to constitutional challenges just as
specific agency actions like contested case hearings are). See generally D. Kapua‘ala Sproat
& MJ Palau-McDonald, The Duty to Aloha ‘Gina: Indigenous Values as a Legal Foundation
for Hawai'‘i’s Public Trust, 57 HARv. C.R.-C.L. L. REv. 525 (2022) (evaluating judicial
deference in the context of the public trust duty under the Hawai‘i state constitution); Melody
Kapilialoha MacKenzie, He Ali i Ka ‘dina: The Recktenwald Court’s Engagement with Native
Hawaiian Rights, 48 U. HAw. L. REv. 328, 367-68 (2026) (evaluating the Recktenwald
Court’s native Hawaiian law jurisprudence).

226 See, e.g., Mauna Kea II, 143 Hawai‘i at 395, 431 P.3d at 768 (evaluating whether state
agency fulfilled its duties under the state Constitution to protect Native Hawaiian traditional
and customary rights when granting university’s application for a permit to build a telescope
observatory on Mauna Kea). See generally David M. Forman, Reoccurring Cultural
Insensitivity: Confronting the Abdication of Core Judicial Functions, 43 U. HAW. L. REv. 341
(2021) (discussing the competing narratives framing rights cases and offering a perspective
prioritizing the protection of cultural rights); Susan K. Serrano, 4 Social Healing Approach to
Native Hawaiian Claims: Law and Resistance at Mauna Kea, 52 Sw. L. REv. 50 (2023)
(stating that state agency and reviewing courts must fully recognize injury to Native Hawaiian
rights); David L. Callies & Calvert G. Chipchase, Water Regulation, Land Use and the
Environment, 30 U. HAw. L. REV. 49, 96 (2007) (offering a perspective on the competing



2026 / SHAPING ADMINISTRATIVE LAW FOR A PARTICIPATORY 551
DEMOCRACY

There should be at least two meaningful avenues for access to government—
first, through the original rulemaking process, and second, by judicial
challenge to the final rule.

This view of administrative law offers a considerably more positive
account of the contributions that the beleaguered “administrative state”
makes to democracy, and, by extension, how the judiciary ought to support
those contributions. This is a modest suggestion, insofar as it does not require
that courts depart significantly from existing doctrine. Yet it is also a
meaningful one. For too long, the rhetoric surrounding administrative
agencies has furthered a narrative that they are unaccountable and anti-
democratic without acknowledging the tangible and unreplicated ways that
agency rulemaking provides avenues for public participation in our
democracy.?*’

VI. CONCLUSION

The Hawai‘i Supreme Court has long been an example of a court that,
through its articulation and application of administrative law, promotes
public participation in government. During Mark Recktenwald’s tenure as
Chief Justice, the Hawai‘i Supreme Court prominently reaffirmed its
principled approach in the face of dramatic upheaval at the federal level. The
Chief Justice articulated this vision in his final 2025 State of the Judiciary
Address delivered to a joint session of the State Senate and House.?*® The
Chief Justice reflected upon his time at the judiciary: “Speak up for people
who don’t have a voice,” he said.??° “The law shouldn’t be an abstraction. It
should always be about helping people find justice. It should be applied

interests in land use and water regulation that agency planning bodies must navigate, including
the public trust doctrine, cultural usage, and private property rights).

227 See supra Parts 11 & I1I; West Virginia v. EPA, 597 U.S. 697, 737 (2022) (Gorsuch,
J., concurring) (critiquing a bureaucratic “regime administered by a ruling class of largely
unaccountable ‘ministers’”). In this sense, this article parts with characterizations of the
administrative state that, in this Author’s perspective, overemphasize the perceived
undemocratic unelected-bureaucracy features. See EMERSON, supra note 33, at 1 (“The
modern democratic state is an administrative state . . . . The administrative state, at the same
time, appears not to be democratic.”).

228 Press Release, Haw. State Judiciary, Chief Justice Delivers 2025 State of the Judiciary
Address (Jan. 23, 2025), https://www.courts.state.hi.us/news_and_reports/2025/01/chief-
justice-delivers-2025-state-of-the-judiciary-address [https://perma.cc/SD36-PM3N].

229 Mark E. Recktenwald, Chief Justice, Sup. Ct. of Haw., State of the Judiciary 20 (Jan.
23, 2025), https://www.courts.state.hi.us/wp-content/uploads/2025/01/2025_State of the
Judiciary _Speech 01.23.25.pdf [https://perma.cc/EQUN-VTFF].
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evenly to all, no matter if you are wealthy and powerful, or on the outside
looking in. It should be about ensuring voices are heard . . . .”**

It is fitting that Chief Justice Recktenwald’s closing remarks were about
access—access to justice in the courts specifically, but also access to
government generally. Access to government is essential to justice. Through
the shaping of administrative law, courts can help make the abstract tangible.
The Hawai‘i Supreme Court’s approach to administrative law allows a fuller
version of democracy to flourish, and the U.S. Supreme Court would do well
to take heed.

In this era of reassessment, the debate about the balance of power should
incorporate how shifting authority away from federal agencies omits public
participation. To include the public, Congress cannot do what agencies do.
Courts cannot do what agencies do. The President in isolation cannot do what
agencies do. Through agency rulemaking procedures, minority or politically
powerless communities and individuals may weigh in on policy, in
significant ways unrelated to the electoral map. Nonprofit advocacy
organizations and community groups can draw attention to particular issues.
Regulated industry, which consists of businesses both large and small, both
diversified and specialized, can offer perspectives based on how they might
be uniquely impacted by proposed regulations. The list goes on. Those
advocating for the diminishment of agencies should have to grapple with the
reality that to do so diminishes our democracy. For the judiciary’s part,
developing a Public Voice Doctrine will enable courts to account for the
public in the allocation of power they accomplish through administrative law.

230 Id.
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