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I.

INTRODUCTION AND BACKGROUND
Pursuant to Haw. Rev. Stat. § 174C-13 (1993) and Haw. Admin. R. §§ 13-167-81 , 82

( 1988), Hui

0

Na Wai ' Eha and Maui Tomorrow Foundation, Inc. (collectively, "the Hui ") hereby

submit thi s complaint and petition for declaratory relief against the unlawful waste of water
di verted from Waihe' e, Waiehu, ' lao, and Waikapii streams and their tributaries (collectively, "Na
Wai ' Eha") by Wai lu ku Agribusiness Co., Inc. (" WACI") and Hawaiian Commercial & Sugar
Company ("HC&S"). To end these ongoing violations of the public trust, the State Water Code,
Haw. Rev . Stat. ch . 174C, and its implementing regulations, the Hui urges the Commission on
Water Resource Management to issue an order directing W ACI, HC&S, and other necessary parties
immediately to cease all waste and leave all water not being put to actual , reasonable and beneficial
use in their streams of origin.
On June 25 , 2004, the Hui filed a Petition to Amend the Interim Instream Flow Standards
for Waihe'e, North and South Waiehu, 'lao, and Waikapu Streams and their Tributaries (" llFS
Petition"). Thi s petition alerted the Commi ssion that offstream users of water taken from Waihe'e,
Waiehu, 'lao , and Waikapu streams continue to waste Na Wai 'EM' s life giving waters. The Hui
now specifically requests thi s Commission for immediate relief pending fina l resolution of their
IIFS Petiti on. The Hui sets forth herein the legal standard prohibiting waste (Part II) , identifies the
violations from which they seek relief, including unlawful dumping, system losses, and failure to
report uses (Part III), and describes the interests harmed by these violations (Part IV) . The Hui
respectfull y requests that this Commiss ion order WACI, HC&S , and any necessary parti es to:
cease and desi st immediately all waste; (2) leave any water not established as actually needed and
used for reasonabl e-beneficial purposes in Nii Wai 'Eha; (3) provide any and all necessary
informati on on diversions, actua l needs and uses, and system losses; and (4) pay administrative
penalties for past and any furth er violations (Part V) .
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II.

LEGAL FRAMEWORK PROHIBITING WASTE
The Code and its implementi ng regulations express ly prohibit waste. " If any person fi les a

complai nt with the Comm ission that any other person is wasting . .. water," the Commission "shall
cause an investigati on to be made, take appropriate action, and notify the complainant thereof."
Haw. Rev . Stat. § 174C- 13; see al so Haw . Admin . R. § 13-167-82 (same) . These provisions
operate "a part from any water management area designation ." See In re Waifiho le Ditch Combi ned
Contested Case Hearin g, 94 Haw. 97, 172,9 P.3d 409, 484 (2000) ("Wai fi hole I").
The Hawai ' i Constituti on estab li shes "a dual mandate of I) protection and 2) maximum
reasonable beneficial use." Waifihole I, 94 Haw. at 138-40, 9 P.3 d at 450-52 . Waste is antithetical
10

these mandates and the principle that all of Hawai' i's water resources are held in trust for present

and future generations. See id .; Haw. Const. Art. X I, § I. The prohibi tion aga inst waste is also
embod ied in the statutory and common-law " reasonabl e-beneficial use" requirement, which
demands that water allocati ons reflect actual need and use, without any waste. See Haw. Rev. Stat.
§ 174C-3 ( 1998) (defi ning "reasonable-beneficial use" as "use of water in such a qu antity as is

necessary fo r economic and efficient utili zation .. .. ) (emphasis added); Waifihole I, 94 Haw. at
16 1-62,9 P.3d at 473-44 (maintaining that the "reasonable-beneficial use" princ iple requires water
users "[a]t a very minimum" to " prove their own actual water needs") .l The Code' s implementing
reg ulati ons confirm " reasonable-benefi cial " means "in a manner which is not wasteful. " Haw.
Ad min . R. § 13-170-1 ( 1988).

I Under the common law, "[bleneficial use includes the requirement of actual, active use.
Nonuse of all or part of a water right can result in forfeiture .... Benefi cial use also includes the
req uirement of nonwastefu l use." Janet C. Neuman, Beneficial Use. Waste, and Forfeiture: the
Inefficient Search for Efficiency in Western Water Use, 28 Envt. L. 9 I 9,928 ( 1998). The
proh ibiti on agai nst waste, along with the reasonable beneficial use and forfe iture doctrines, arose
to preven t against specu lation in water resources, to prevent a monopoly of water rights, and 10
max imi ze scarce resources. See id. at 963-66. See generally Waifihol e I, 94 Haw. at 160-6 1,9
P.3d at 472-73 (explaining that the "reasonable-beneficial use" standard combi nes the "best
feature s" of the common-l aw doctrines of "reasonabl e use" and "beneficial use").

2
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This Commission and the Hawai'i Supreme Court have both acknowledged that
withdrawing water in excess of actual need and use constitutes waste. In Waiahole I, complaints
against waste were addressed at the outset of the proceedings. See In the Matter of WaHihole Ditch
Water Releases. O'ahu. Decision and Order ("1994 D&O"), Docket Number C-OA94-22B (Dec.
19, 1994). See also Contested Case Findings of Fact 34 (Dec. 24, 1997). Specifically, the
Commission ordered the Waiahole Irrigation Company to show cause regarding the continuing
waste of water. WaHihole I, 94 Haw. at 112, 156,9 P.3d at 424,468. The Commission then
ordered the release of water not actually used by Leeward parties into Windward Streams as "an
interim resolution" to the ongoing waste. See 1994 D&O. The Commission's action resulted in the
"interim restoration" of stream flows, which had "an immediate apparent positive effect on the
stream ecology." WaUihole 1,94 Haw. at 112-13,9 P.3d at 424-25. The Commission ruled, and the
Hawai'i Supreme Court agreed, that "any water authorized for use in water permits but not actually
used" must be kept in streams "to avoid unlawful waste." Id. at 118, 156, 9 P.3d at 430,468. 2
Unreasonably wasteful water conveyance practices also constitute waste. "[T]he
Commission has jurisdiction .... to investigate and take appropriate action in response to [an]
allegation that the ditch is wasting water due to deficient operations and upkeep." WaHihole I, 94
Haw. at 172, 9 P.3d at 484. Where the feasibility of system repairs such as lining the ditch and
reservoirs was not fully evaluated, the Hawai'i Supreme Court vacated a permit allowing for
system losses. In re WaHihole Ditch Combined Contested Case Hearing, 105 Haw. 1,26-27,93
F.3d 643,668-69 (2004) ("WaHihole II"). See also United States v. Clifford Matley Family
Trust, 354 F.3d 1154, 1164 (9th Cir. 2004) (beneficial use "cannot include any element of
'waste' which, among other things, precludes unreasonable transmission loss and use of cost-

The Hawai'i Supreme Court, of course, has rejected the notion that allowing water to
flow naturally in streams constitutes waste. See id. at 136-137,9 P.3d at 448-49.
2

3
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ineffective methods,,).3 The Hawai"i Supreme Court ordered that the Commission "somehow
account for system losses" and make "provisions that encourage system repairs and limit losses,"
whether or not it decided to issue a permit for such losses. WaHihole II, 105 Haw. at 27, 93·P.3d
at 669. Turning a blind eye to wasteful water conveyance is particularly untenable where
competing uses for that water exist, including leaving water in the streams. See Waiahole I, 94
Haw. at 173, 9 P.3d at 485 (Commission must scrutinize waste in the form of deficient ditch
operations in light of public interest in stream flows); Clifford Matley, 354 F.3d at 1164
(maintaining that "the use cannot be 'unreasonable' considering alternative uses of the water").

Ill.

WACI AND HC&S ARE WASTING PUBLIC TRUST WATER RESOURCES.
A.

Manifest Discrepancies Between Diversions From Na Wai"Eha And Actual Water
Needs And Uses Establish Waste.

Long after the decline of sugar cultivation in Central Maui in the late 80s, W ACI and
HC&S continue to extract millions of gallons of water daily from Na Wai 'Eha through
diversion works such as the Waihe'e, North Waiehu, 'Iao-Waikapii, Maniania, South Side
Waikapu and Spreckels Ditches. Carol Wilcox, Sugar Water 125 (University of Hawai'i
Press 1996); Exh. 1 at 8-9. Today, these ditch systems serve less acreage and supply uses
that require significantly less water than sugar. Yet, the diversions continue unchecked, and
the diverted flows are being wasted and outright dumped instead of being allowed to support
valuable public uses in their streams of origin.
From the I 920s through the 1970s, WACI (formerly Wailuku Sugar Company)
irrigated roughly 2,445 acres of sugar with 25 million gallons per day ("mgd") of Na Wai
'Eha water. Patricia Shade, USGS, Water Budget for the 'lao Area. Island of Maui. Hawai'i

3 In applying the principle of beneficial use, the Ninth Circuit noted: "We do not deny or
overlook the differences in water law among the various western states. However, on the point

4
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4 (WRI 97-4244,1997); Wilcox, supra, at 125. In February 2004, WACI reported only
1,080.9 acres of sugar using water -- less than half the original acreage. 4 Letter from Avery
Chumbley to Peter Young (Feb. 6, 2004), attached as Exh. 1 at 1. This number will continue
to decrease as HC&S and W ACI transition from agriculture to urban development. For
example, long-range plans were announced to convert 618 acres of sugar to a housing
development in the Central Maui region. See Department of Planning, Maui County
Council, Kihei-Makena Community Plan 45, 69 (1988) available at
http://www.co.mauLhi.us/departments/Planning/pdf/kiheLpdf. More recently, Alexander and
Baldwin, of which HC&S is a subsidiary, sought Maui County approval to "convert 179
acres of sugarcane fields, former sugar plantation buildings and fallow land" into a second
phase of its business park. Andrew Gomes, A&B plans expansion of Maui Business Park,
Honolulu Advertiser, September 28, 2004. Based on information and belief, it is the Hui's
understanding that a petition was filed with the State Land Use Commission in August 2004
(LUC docket # A04-750) to convert 94 acres of WACI cane land in Waikapfi to a 400-home
residential development.
While other crops may have replaced sugar to some degree, the overall acreage in
agriculture has decreased dramatically. Pineapple cultivation by WACI shrank from 380
acres in the early 1990s to a reported 106.4 acres in February 2004. See Shade, supra, at 10;
Exh. 1 at 1. Macadamia nuts operations have declined too -- from roughly 1,320 acres in the

of what is beneficial use the law is "general and without significant dissent." United States v.
Alpine Land and Reservoir Co., 697 F.2d 851, 854 (9th Cir. 1983). See also supra note 1.
4 Given that WACI ended sugar cultivation in 1988, Wilcox, supra, at 125, HC&S is
presumably cultivating this acreage.

5
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early 1990s to a reported 382.1 acres in February 2004. See Shade, supra, at 10; Exh. 1 at I. s
Diversified farming, reported as covering over 260.3 acres in February 2004, may have come
to an end, as WACI recently served eviction notices to more than 23 small farmers on 260
acres in Ma' alaea. Gary Kubota, Maui Groups Petition Over Shrinking Flow of Streams,
Honolulu Star-Bulletin, July 26, 2004. Evictions were scheduled for August ~I, 2004 and
"Wailuku Agribusiness President Avery Chumbley said the buyer of the 260 acres wants all
the tenants off the property." Associated Press, Maui mayor seeks way to help evicted
farmers, Honolulu Advertiser, July 26, 2004.
The only other current uses of Nil Wai 'Ehil water WACI has reported are 59 acres at
Maui Tropical Plantation and 315 acres at Waikapii Mauka Golf Course. See Exh. 1. The
Waikapii Mauka Golf Course's golf operations, however, closed in 1999. Andrew Gomes,
Investor to buy Wailuku Golf Courses. Honolulu Advertiser, June 3, 2004. If Waikapii
Mauka Golf Course is using water, its owner and WACI must explain, and the Commission
must examine, the propriety of diverting precious stream water out of watershed to irrigate
over 300 acres of golf course that no one has used for the last five years in the midst of a
water supply crisis on Maui. 6
The small crops and other uses which claim to be using water from Na Wai .. Eha
require significantly less water than sugar. Macadamia nuts were irrigated by micro-

s As explained below, the accuracy of these figures are in question and are probably
overstated, as W ACI' s most recent reports indicate zero use of water for macadamia nuts since
October 2002 and only intermittent use before then. Exh. I at II; see infra Part III.D.
6 On July 13, 2004, MMK Maui LP took over the Waikapii Mauka Golf Course. Andrew
Gomes, Wailuku golf course could be reopening. Honolulu Advertiser, July 14,2004. "Plans are
still being formed," but it is unclear whether the golf course will reopen. Id. Since the diverted
water has not served an actual use for over five years, water must be returned to the streams
while the golf course remains closed. See generally, Haw. Rev. Stat. § 174C-58(4) (1987)
(Abandonment of a use includes partial or total nonuse for four continuous years or more).

6
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sprinklers in the early 1990s for a total use over all acreage (1,320 acres) of less than 1 mgd.
Pineapple acreage was irrigated for that time period at about. 7 mgd. Shade, supra, at 10.
Despite this decreased need for water, the Waihe'e, Spreckles, Maniania and 'IaoWaikapii ditches continued to take a total monthly average of 52 mgd in 2001 and 65.94 mgd
in 2002 from Na Wai 'Eha. Letter from Avery Chumbley to Ernest Lau (Oct. 20, 2003),
attached as Exh. 1 at 7, 9. 7 These quantities exceed the 25 mgd used for significantly more
acreage of thirsty sugar at the height of sugar cultivation on MauL Shade, supra, at 4-10.
These quantities also exceed the 1.7 mgd used in the early 1990s to support pineapple and
macadamia nut operations that covered three to four times the acreage allegedly served now.
Id. at 10.
The available information on water diversions and actual uses speaks for itself.
WAC I is diverting significantly more water than is actually needed and being used. See
Waiahole, 94 Haw. at 118, 156,9 P.3d at 430,468. See also Shade, supra, at 4-10.
B.

Consistent Overflows From Reservoirs Confirm Waste.

Numerous known specific examples highlight the ongoing waste of water. At least
two reservoirs in the 'Iao-Waikapu and Waihe'e ditch systems,S Reservoir Nos. 6 and 9, have
been overflowing regularly with unused water. Generally, reservoirs such as these help to

7 In 2001, Waihe'e Ditch diverted a monthly average of 24.97 mgd, the Spreckles Ditch
10.45 mgd, the Maniania Ditch 2.19 mgd, and 'Iao-Waikapu Ditch 14.39 mgd. Exh. 1 at 9. In
2002, WACI reported taking a monthly average of37.15 mgd via the Waihe'e Ditch, 9.58 mgd
via the Spreckles Ditch, 3.08 mgd via the Maniania Ditch, and 16.13 mgd via the 'Iao-Waikapu
Ditch. Id. The two smallest ditches (South Waikapu and North Waiehu) combined took 5 mgd.
Id. at 5.

S 'Iao-Waikapii Ditch extracts water from 'lao and Waikapu Streams and associated
tunnels. Waihe'e Ditch conveys water from Waihe'e and Waiehu Streams and associated
tunnels. In addition, Maniania and Spreckels Ditches take water from 'lao and Waihe'e Streams
and the South Side Waikapu Ditch diverts water from Waikapu Stream and tunnels. These
ditches generally collect water at high elevations and convey the water to reservoirs in drier,
lower-lying areas.
7
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prevent waste by storing water and serving as buffers in the event of overflows. Reservoirs
can serve this purpose, however, only if their water levels are low. Overflow from reservoirs
is the telltale signal of nonuse and the definition of waste. See, e.g., Exh. 2 at 6 (listing
overflow from reservoirs as part of system losses).
Reservoir No.6, located along Waiko Road in Waikapii, can hold up to 40 million
gallons of water taken from 'lao and Waikapii Streams by the .. lao-Waikapii Ditch and
intakes on Waikapii stream. 9 In July, August, and September 2004, Reservoir No.6 was
overflowing. See Sproat Dec. at <JI 8; Exh. 3-5. Runoff from Reservoir No.6 dumps into a
reach ofWaikapii Stream just makai of Honoapi'ilani Highway that WACI's upstream
diversions have reduced to a dry gully. See Sproat Dec. at <JI 8; Exh. 3. There, the water
quickly disappears through evaporation and percolation.
Reservoir No.9, located at the Ma'alaea end of the Sandalwood Golf Course, is the
final conveyance point for water extracted from' lao Stream through the" lao-Waikapii ditch.
The reservoir is unlined and has a capacity of approximately 20 million gallons of water.
Reservoir No.9 is often full and overflowing. Sproat Dec. at <JI 9; Exh. 6. The presence of
limu (algae) in the outtake from the reservoir indicates that the overflows occur on a
continuous or regular basis. See Exh. 7-9.
The fields formerly fed by Reservoir No.9 are no longer in cultivation. Instead,
water from the reservoir flows for approximately a half-mile before being dumped into
Pohakea gulch. Sproat Dec. at'1I 10; Duey Dec. at'1I 3; Exh. 17,20-22. This dumping is
clearly visible from Pohakea Bridge along Honoapi'ilani Highway. Schwartz Dec. at <JI 3,
Exh. 17,20-22. Water continued to gush into Pohakea gulch from February through October

9 If the gate at Hopoi chute is opened, water diverted from Waihe'e and Waiehu streams
and conveyed by the Waihe'e Ditch also fills Reservoir No.6.

8
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2004, during some of the hottest, driest times of the year. Id. The water dumped at P6hakea
gulch then runs off near a power plant in the vicinity of Kealia Pond and forms a settling
pond. See Sproat Dec. at <JI 11, Exh. 10-12. The settling pond feeds back into an old
waterway and then forks. See Sproat Dec. at <JI 11. One fork runs behind the power plant
into kiawe, but never reaches Kealia Pond. See Exh. 13-14. The second fork runs off
towards the cane fields. See Exh. 15. Ironically, when water is dumped at P6hakea, 'lao and
other Na Wai 'Eha streams are so severely diverted that they often never reach the ocean,
cutting short the life cycle for many species of native stream life and depriving community
members of the water necessary to support beneficial instream uses. See Duey Dec. at <JI 4;
Exh.18.
In sum, between Reservoirs Nos. 6 and 9 alone, up to 60 million gallons of water
diverted from Na Wai 'Eha streams sits unused, and millions of gallons are constantly lost
through uncontrolled overflows and dumping. See Exh. 3 to 22. These reservoirs vividly
demonstrate that WACI is diverting more water from Na Wai 'Eha then it actually needs and
uses.
C.

Poorly Maintained Conveyance Systems Are Causing Waste.

This Commission and the Hawai'i Supreme Court have acknowledged that some loss
may be unavoidable when conveying water, such as evaporation loss in open ditches.
Waiahole II, lOS Haw. at 27, 93 P.3d at 669. However, "unreasonable transmission losses,"
such as those occurring in Central and West Maui ditch systems, constitute waste. Clifford
Matley, 354 F.3d at 1164; Waiahole II, 105 Haw. at 26-27, 93 P.3d at 668-69 (diverter "must
show actual need and the absence of practicable mitigating measures, such as system
repairs," and the Commission must "somehow account for system losses" and issue
"provisions that encourage system repairs and limit losses").

9
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Examples of WACI' s wasteful water conveyance practices include unlined and
overflowing reservoirs and ditches, the failure to flush silt traps in some ditches, and the
excessive flushing of filters. See Exh. 3-24. Although portions of the Waihe"e Ditch are
lined with cement, large sections of the ditch and the reservoirs are unlined, resulting in the
preventable waste of water. The lack of basic maintenance for Waihe" e, North Waiehu,
Maniania, "Iao-Waikapii, and Spreckels Ditches also contributes to waste. As just one
example, the failure to remove silt in the Waihe"e Ditch in places like Waikapii Gate causes
silt to accumulate, which results in increased ditch overflows. Sproat Dec. at <JI 12; Exh. 16.
Finally, in September and October 2004, water was seen pouring out of HC&S' s filter
station, which is mauka of Honoapi'ilani Highway on the "lao side of "Maui Block" Road.
See Schwartz Dec. 'II<JI 4-6; Exh. 23-24. This water ran through a four-inch pipe, then under
Honoapi'ilani Highway, and into a ditch on the makai side of the highway, before
disappearing into a grove of Haole Koa. See Exh. 23-24. From September 12-26,2004,
water appeared to flow constantly through the filter station. Schwartz Dec. at <JI 4. Water has
also been seen pouring out of the filter station intermittently on other occasions. Id.
Annually, Central and West Maui ditch systems lost 1510.70 million gallons of water
in 2001, 1901.33 million gallons in 2002, and 709.22 million gallons in the first six months
of 2003. Exh. 1 at 11. System losses were reported as ranging from 107.04 to 123.72
millions of gallons a month in the first half of 2003. Id. Given these extensive losses, the
Commission must evaluate the extent to which deficient operations can be mitigated to
prevent the waste of public trust resources.
D.

WACI's And HC&S's Failure To Submit Full And Accurate
Reports Of Their Diversions Is Unacceptable.

While these known specific examples of waste, in themselves, demand immediate
remedial action by the Commission, they are only the tip of an iceberg. The full range of

10
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WACI's and HC&S's waste remains hidden from the public and the Commission because of
WACI's and HC&S's continued failure to submit complete and accurate reports of their
water diversions and actual uses, as required by law.
The Code requires the Commission to "catalog and maintain an inventory of all water
uses and water resources." Haw. Rev. Stat. § 174C-5(13) (2000). The Commission cannot
fulfill this duty without proper reporting from water diverters and users. Such reporting,
indeed, is a necessary incident of water users' burden to establish their actual needs and uses
pursuant to the public trust and the definition of "reasonable-beneficial use." See WaHihole I,
94 Haw. at 161-62,9 P.3d at 473-44; cf. Haw. Rev. Stat. § 174C-26(c) (1998) (requiring
declarations of water use to include "quantity of water used, the purpose or manner of the
use, the time of taking the water, and the point of withdrawal or diversion of the water").IO
The reports submitted by WACI Il do nothing to answer the questions regarding waste
and, in fact, raise even more questions. Besides covering water usage only up to June 2003,
the reports provide only gross figures for monthly water use and yearly total acreage.
Despite the Commission's long-standing request for "amounts to end users and the acreage
involved in each use," Exh. I at 4, the reports make little or no attempt to connect water

The Commission's rules require owners or operators of stream diversion works to
"provide and maintain an approved ... means for measuring and reporting total water usage on a
monthly ... basis." Haw. Admin. R. § 13-168-7(a) (1988). The rules also grant the Commission
discretion to require other information as appropriate. Id. § 13-168-7(a), (c). In the WaHihole
case, which has seen similar problems of dumping and waste, the Commission has required
detailed reports specifying, among other data, metered usage in mgd for each user or site, acres
cultivated for each user or site, system losses at each location, and levels at each reservoir at the
beginning and end of the period of record. See,~, Exh. 2.
II W ACI provided the currently available reports only after months of prodding by the
Commission beginning in September 2003. See Exh. I. It has not provided any further
information since its last correspondence to the Commission in February 2004. Sproat Dec. at <JI
10
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amounts to specific users and acreage, thus precluding any meaningful assessment of
efficiency via per-acre usage. See ida at 1_3. 12
WACI' s reports also contain manifest errors. For example, the reports indicate
ongoing use through 2003 for a "Golf Course" identified as "Waikapu Mauka Golf Course."
See Exh. I at 1-2. As discussed above, however, it is common knowledge that the golf
course has not operated for five years. Similarly, the reports indicate water use for "382.1
acres" of macadamia nut as of February 2004, although WACI's own reports indicate that
macadamia nuts have used zero water since October 2002 and received water only
sporadically before then. Exh. 1 at 1-2, 11. WACI gives no explanation for the sudden
resurgence in macadamia nuts.
Numerous other inconsistencies plague WACl's reports. WACI, again, states the
acres and users receiving water in the most general and uninformative terms possible, such as
"diversified farming" and "sugarcane." Yet, even at this broadest level, the numbers fail to
add up. Anyone with a calculator can see that W ACI reported a total of 4,352 acres using
water in 2003, but only about half that number -- 2203.7 acres -- as "current users and acres"
in February 2004. While the acreage of the nonoperational golf course stayed the same (315
acres), the reports indicated steep reductions in acreage in sugarcane (1,615 acres in 2003 to
1,080.9 acres in Feb. 2004) and pineapple (317 acres in 2003 to 106.4 acres in Feb. 2004),
among other uses. Assuming these widely varying figures retain any credibility, W ACI must
still account for why their diversions of Na Wai 'Eha continue apace despite their reduced
alleged needs and uses.

WACI has expressed the limited information it has provided on water use in cryptic
terms such as "acre-inch/week," instead of more direct and standard terms such as mgd. See
Exh. I at 2.
12
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While WACI has submitted some, albeit inaccurate and contradictory, information,
HC&S has failed to submit any information on its water diversions and uses. Sproat Dec. at

'II 4. This wholesale disregard of the law and the Commission's requests, particularly where
Maui is facing a water crisis and ample public instream uses for the diverted water exist, is
simply unconscionable.
WACI and HC&S cannot deny the ample evidence of waste while failing to meet
their basic burden of establishing their actual needs and uses. Unless and until they meet this
burden through full and accurate disclosure, HC&S and W ACI should not be diverting any
water from Na Wai 'Eha.

IV.

THE WASTE OF NA WAI 'EHA WATERS HARMS THE HUI'S INTERESTS
IN INSTREAM USES AND VALUES.
The Hui has detailed their substantial interests in the natural and cultural resources of Na

Wai 'Eha in their IIFS Petition and will not repeat them at length here. See IIFS Petition Parts
III, VI-VII. In summary, Hui 0 Na Wai 'Eha is a community-based organization established to
promote the conservation and appropriate management of Hawai'i' s natural and cultural
resources, and Maui Tomorrow Foundation, Inc. is a community-based organization with over
1000 supporters. The members of Hui 0 Na Wai 'Eha and Maui Tomorrow rely on, routinely
use, and seek to use Na Wai .. Eha and their associated stream and nearshore marine resources
and ecosystems. Many of them have legal interests in land in the area, including:
TMK #3-2-05-(011), (013), (015), (017), (019),
(039)
TMK #3-2-02-(002), (007), (011)
Gordon Schwartz
TMK #3-2-01-005
John Varel
TMK #3-2-02-(003), (004), (005), (007), (008),
Patricia Bragg
(009), (010)
TMK #3-3-01-(054), (041)
Duke Sevilla
Giovanni Rosati
TMK #3-3-01-007
John V. & Rose Marie H. Duey TMK # 3-5-03-(011), (018)
Burt Sakata
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Colin Kailiponi
Jinsei Miyashiro
Victor Pellegrino

TMK #3-6-05-019, 3-6-06-024
TMK #3-6-06-027
TMK #3-5-012:23

The conservation, recreational, aesthetic, scientific, educational, economic, appurtenant,
riparian, cultural and religious rights and interests of the Hui and their members have been, are
being, and, unless the relief prayed herein is granted, will continue to be adversely affected and
irreparably injured by W ACI' sand HC&S's waste of water. See Duey Dec. at'fI 5; Schwartz
Dec. at <J( 2. The water W ACI and HC&S are wasting would otherwise serve the public and
pri vate instream uses of the Hui' s members. Many of these uses are "public trust" purposes
presumed to have priority over the private commercial uses of WACI and HC&S, let alone mere
waste. See WaHihole 1,94 Haw. at 136-37,42,9 P.3d at 448. These include, for example, the
cultivation of wetland kalo on the lands of the Hui's members in Waihe"e, Waiehu, "lao, and
Waikapii, the exercise of Native Hawaiian traditions and customs, including traditional gathering
practices, in the streams, riparian corridors, and nearshore marine waters ofNa Wai 'Eha, and
the use and enjoyment of these waters and their associated ecosystems in their natural state for
recreation, aesthetic, and conservation purposes. See Haw. Rev. Stat. § 174C-3 (recognizing
instream uses as including "(1) the maintenance of fish and wildlife habitats"; "(2) outdoor
recreational activities"; "(3) maintenance of ecosystems such as estuaries, wetlands, and stream
vegetation"; "(4) aesthetic values"; and "(7) the protection of traditional and customary Native
Hawaiian rights").
The Hui and their members also have a distinct interest in keeping the waters of Na Wai
"Eha within their watersheds to recharge ground water resources. See William Meyer & Todd K.
Presley, USGS, The Response of the "lao Aquifer to Ground-Water Development Rainfall. and
Land-Use Practices Between 1940 and 1998. Island of Maui. Hawai" i (Water Resources
Investigations Report 00-4223,2001). Such recharge is especially critical in the "lao and
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Waihe" e watersheds, which are Maui' s primary ground water sources and are struggling with
low water levels, rising transition zones, increasing chlorides, and expanding pumping pressures.
WACI's and HC&S's wasteful diversions of 'lao, Waihe'e, and Waiehu streamflows from the
.. lao and Waihe" e watersheds into the separate Waikapii watershed impairs the interest of the Hui
and their members in recharging these depleted aquifers.

V.

THE COMMISSION SHOULD ORDER THE IMMEDIATE CESSATION OF
WASTE, RETURN OF STREAM FLOWS, FULL AND ACCURATE
REPORTING, AND PAYMENT OF ADMNISTRATIVE PENALTIES.
The compelling evidence of waste above demands immediate response by the

Commission. Specifically, WACI and HC&S must immediately cease and desist all waste,
including unnecessary diversions, dumping, and system losses. As a minimum interim measure
pending the resolution of the petition to amend Na Wai 'Eha's IIFS, they must leave any water
not established as actually needed and used for reasonable-beneficial purposes in the streams.
They must provide any and all necessary information on their diversions, actual needs and uses,
and system losses. Finally, W ACI and HC&S should be subject to administrative penalties for
past and any further violations.
As explained above, the Code specifically charges this Commission with enforcing against
such waste and directs that, in response to this petition, the commission "shall cause an
investigation to be made, take appropriate action, and notify the complainant thereof." Haw. Rev.
Stat. 174C-13; Waiahole I, 94 Haw. at 172, 9 P.3d at 484. The Commission has general jurisdiction
over "any disputes regarding water resource protection" and may "fashion conditions, limitations,
and remedies, and otherwise exercise such other powers as may be necessary and proper in aid of
its jurisdiction consistent with law." Haw. Rev. Stat. § 174C-I0 (1987); Haw. Admin. L. § 13-1673(4), (5) (1988). Appropriate remedies may include fines of $5000 per violation per day. See Haw.
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Rev. Stat. § 174C-15 (b) (2004). The Commission also has the broad "authority and duty" under the
public trust to prevent waste by "revisit[ing] prior diversions and allocation, even those made with
due consideration of their effect on the public trust" -- and especially those such as W ACI' sand
HC&S's made without any such consideration. Waiahole 1,94 Haw. at 141,9 P.3d at 453.
As the "primary guardian of public rights under the trust," id., and pursuant to its mandate to
prevent waste, the Commission should order the immediate cessation of W ACI' s and HC&S' s
needless diversion and waste of Na Wai "Eha water. The Commission and Supreme Court have
recognized that "the policy against waste dictates that any water above the minimum flows and not
otherwise needed for use remain in the streams in any event." WaHihole I, 94 Haw. at 156, 9 P.3d
at 468. Thus, at a minimum, as it did in the Waiahole case, the Commission should order the return
of any and all water currently being wasted and not being actually used for reasonable-beneficial
purposes to their streams of origin, pending the resolution of the petition to amend the IIFS of Na
Wai "Eha. The Commission should also compel W ACI and HC&S to reduce to the extent feasible
the ongoing system losses to minimize the waste of the stream flows.
As part of their mandated investigation, the Commission should require W ACI and HC&S
to submit to the public and the Commission timely and accurate reports of their diversions, past and
projected actual uses, and system losses, containing at least as much detail as has been required in
similar contexts such as the Waiahole case, including: (1) the total metered water use for the month
(including a breakdown with a description of each site and user, metered flows during the period, as
well as total and average use in millions of gallons per day); (2) acres in production for the period
of record (including a table with a list of users and the number of acres cultivated over the period of
record); (3) total and average inflow to the ditch system; (4) system losses (computed by location,
including reservoirs, open ditches, and unmetered flows); (5) details on the stage, area, and volume
of each reservoir at the beginning and end of the period of record. See. e.g .. Exh. 2. The
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Commission should also conduct its own independent investigation into the full scope of W ACI' s
and HC&S's violations.
As the Hui has demonstrated, W ACI and HC&S have continued to waste Na Wai 'Eha
water even as the Hui asserted in their IIFS petition, and W ACI and HC&S subsequently denied,
that such waste was occurring. The Hui submits that administrative penalties are entirely
appropriate in this case - not only for WACI's and HC&S's past violations, but also for any
continuing noncompliance in the face of this petition and the Commission's investigation.
VI.

CONCLUSION
As the guardian of Na Wai 'Eha' s water resources, this Commission "must not relegate

itself to the role of a mere umpire, passively calling balls and strikes for adversaries appearing
before it[.]" Waiahole I, 94 Hawai"i at 143, 9 P.3d at 455. The Hui urges this Commission to "take
the initiative in considering, protecting, and advancing public rights," id., by ordering WACI,
HC&S, and any necessary parties to: cease and desist immediately all waste; (2) leave any water
not established as actually needed and used for reasonable-beneficial purposes in Na Wai 'Eha; (3)
provide any and all necessary information on diversions, actual needs and uses, and system losses;
and (4) pay administrative penalties for past and any further violations.
DATED: Honolulu, Hawai"i, October 19,2004.
D. KAPUA'ALA SPROAT
ISAAC H. MORIWAKE
EARTHJUSTICE
223 South King Street, Suite 400
Honolulu, Hawai'i 96813-4501

By:
D. KAPUA'ALA SPROAT
Attorneys for Hui 0 Na Wai 'Eha
and Maui Tomorrow Foundation, Inc.
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