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Declaration of S. James Anaya

|, James Anaya, based on my personal knowledge, hereby declare
the following:

1. 1 am the Samuel M. Fegtly Professor of Law, University of Arizona,
where | teach courses and conduct research in international law and
organizations, human rights, and the rights of indigenous peoples. |
earned my B.A. in 1980 at the University of New Mexico, and my J.D. in
1983 at Harvard University. | am author of numerous books and articles
on international law, including /ndigenous Peoples in International Law
(Oxford Univ. Press, 1996) (2d ed., forthcoming) and The Native Hawaiian
People and International Human Rights Law: Toward a Remedy for Past
and Continuing Wrongs, 28 Ga. L. Rev. 309 (1994). My complete
curriculum vitae is attached.

2. In the course of the development of my expertise in respects
relevant to this declaration, | have had contact with or consulted the works
of numerous other experts on international law and indigenous rights, and



can confirm that the information in this declaration is supported by or
consistent with the views of the following experts:

* Antony T. Anghie -- Professor of Law at the University of Utah;
B.A. (1986), LL.B. (1987), Monash University, Australia; S.J.D. (1995),
Harvard University; author of numerous articles on international law.

* Joan M. Fitzpatrick -- Jeffrey & Susan Brotman Professor of Law
at the University of Washington; B.A. (1972), Rice University; J.D. (1975),
Harvard Law School; Diploma in Law (1980) Oxford University; author of
five books and numerous articles on international human rights and
refugee law including International Law and Litigation in the U.S. (with
Paust and Van Dyke, West Group 2000) and International Human Rights:
Law, Policy, and Process (3™ 3d. 2001) (with Weissbrodt and Newman).

* Lorie M. Graham -- Associate Professor of Law at Suffolk
University Law School; B.S. (1985) and J.D. (1990), Syracuse University;
LL.M (1995), Harvard Law School; former director of the Harvard University
Native American Program; author of numerous articles on indigenous rights
including Self-determination for Indigenous Peoples after Kosovo:
Translating Self-determination "Into Practice" and "Into Peace,” ILSA J. Int'l
& Comp. L. (1999-2000) and Reparations and The Indian Child Welfare
Act, Legal Studies Forum, University of West Virginia, Volume XXV (2001).

* Hurst Hannum -- Professor of International Law at the Fletcher
School of Law and Diplomacy of Tufts University; A.B. (1967) and J.D.
(1972), University of California, Berkeley; author of numerous books and
articles on international law and international human rights, including
Autonomy, Sovereignty, and Self-Determination: The Accommodation of
Conflicting Rights (rev. ed. 1996); International Human Rights: Problems of
Law, Policy, and Practice (with Lillich, 3d ed. 1995); Sovereignty and lts
Relevance to Native Americans in the Twenty-First Century, 23 Am. Indian
L. Rev. 487 (1999); and Rethinking Self-Determination, 34 Va. J. Int'l L. 1
(1993).

* Ved P. Nanda -- Evans University Professor and Thompson G.
Marsh Professor and Director of the International Legal Studies Program at



the University of Denver; B.A., M.A. Punjab University, India; LL.B., LL.M.,
Dehli University, India; LL.M., Northwestern University; LL.D., Soka
University, Japan; author of numerous books and articles on international
law, including Litigation of International Disputes in U.S. Courts (with
Pansius, 1986, 1992, 1993, 1998, 2000,2001).

* Jordan J. Paust -- Law Foundation Professor, University of
Houston; A.B. (1965), J.D. (1968), UCLA; LL.M. (1972), University of
Virginia; author of numerous books and articles on international law,
including International Law and Litigation in the U.S. (with Fitzpatrick and
Van Dyke, West Group 2000), International Law as Law of the United
States (1996), and Human Rights Module (with Bassiouni, et al. 2001).

* Dinah L. Shelton -- Professor of Law at the University of Notre
Dame; J.D. (1970), University of California, Berkeley; author of numerous
books and articles on international law, including Protecting Human Rights
in the Americans: Selected Problems (with Buergenthal and Norris, 4™ ed.
1996), and Remedies in International Human Rights Law (Oxford, 1999).

* Barbara Stark -- Professor of Law at the University of Tennessee
Law School; B.A., Cornell University; J.D., New York University; LL.M.,
Columbia University; author of numerous articles on international law and
international human rights.

* Ralph G. Steinhardt -- Arthur Selwyn Miller Research Professor of
Law, Director of International and Comparative Legal Studies, and Co-
Director of the Oxford Program in International Human Rights Law at the
George Washington University Law School, Washington, D.C.; Chair,
Center for Justice and Accountability, San Francisco; BA. (1976), Bowdoin
College; J.D. (1980), Harvard Law School; author of numerous articles and
books on international law and international human rights including
International Law and Self-Determination (1994) and The Alien Tort Claims
Act: An Analytical Anthology (1999).

* David Weissbrodt -- Fredrikson & Byron Professor of Law at the
University of Minnesota Law School; B.A. (1966), Columbia University; J.D.



(1969), University of California, Berkeley; member of the U.N. Sub-
Commission on the Promotion and Protection of Human Rights (1996-
present); author of numerous books and articles on international law,
including International Human Rights: Law, Policy, and Process (3" ed.
2001) (with Fitzpatrick and Newman).

* Burns H. Weston -- Bessie Dutton Murray Distinguished Professor
Emeritus & Director of the Center for Human Rights, University of lowa;
B.A. (1956), Oberlin College; LL.B. (1961), J.S.D. (1970), Yale University;
author of numerous books and articles on international law, including
International Law and World Order (with Falk and Charlesworth, 3rd ed.
1997) and Human Rights in the World Community: Issues & Action (with
R.P. Claude, 2™ ed. 1992).

* Siegfried Wiessner -- Professor of Law at the St. Thomas
University School of Law, Miami, Florida; LL.M. (1983), Yale University; Dr.
iur. (1989), University of Tuebingen; Chair, Interest Group on the Rights of
Indigenous Peoples, American Society of International Law; author of
numerous books and articles on international law, including Rights and
Status of Indigenous Peoples: A Global Comparative and International
Legal Analysis, 12 Harv. Hum. Rts. J. 57 (1999).

3. The Native Hawaiian People are “native” or “indigenous
people” under the standards and definitions that have been utilized in
the practice of international institutions, including international and
regional tribunals, and that are express or reflected in international
treaties and declarations. A definition of indigenous people that has
become the standard in international law is found in a study undertaken by
Special Rapporteur Jose R. Martinez Cobo for the U.N. Sub-Commission
on Prevention of Discrimination and Protection of Minorities (now the Sub-
Commission on the Promotion and Protection of Human Rights), entitled
Study of the Problem of Discrimination Against Indigenous Populations,
U.N.Doc. E/CN.4/Sub.2/1986/7 at Add. 4 (1986), which says:

Indigenous communities, peoples and nations are those which,

having a historical continuity with pre-invasion and pre-colonial

societies that developed on their territories, considered



themselves distinct from other sectors of the societies now

prevailing in those territories, or parts of them. They form at

present nondominant sectors of society and are determined to
preserve, develop and transmit to future generations their

ancestral territories, and their ethnic identity, as the basis of

their continued existence as peoples, in accordance with their

own cultural patterns, social institutions and legal systems.

4. Consistent with the above definition, International Labor
Organization Convention No. 169 Concerning Indigenous and Tribal
Peoples in Independent Countries, art 1, June 27, 1989, 28 |.L.M. 1382
(1989), defines “indigenous peoples” as those “who are regarded as
indigenous on account of their descent from the populations which
inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonisation or the establishment of
present state boundaries and who, irrespective of their legal status, retain
some or all of their own social, economic, cultural and political institutions.”

ILO Convention No. 169 is a multilateral treaty that has been ratified by
more than a dozen countries, particularly throughout the Americas.

5. In my previous writings, | have explained that “[ijndigenous
people” are “the living descendants of preinvasion inhabitants of lands now
dominated by others,” “culturally distinctive groups that find themselves
engulfed by settler societies born of the forces of empire and conquest,”
with “ancestral roots... imbedded in the lands in which they live, or would
like to live,” who form “distinct communities with a continuity of existence
and identity that links them to the communities, tribes, or nations of their
ancestral past.” S. James Anaya, Indigenous Peoples in International Law
3 (1996).

6. Similar definitions can be found in the writings of other scholars
who have addressed this issue. See Henry J. Steiner and Philip Alston,
International Human Rights in Context 1006-07 (1996)(defining “indigenous
people” as “communities or nations having an important historical
continuity with societies that inhabited the same general territory and that
predated colonization or invasion by other peoples” and who “seek to
preserve their ethnic and cultural identity...to continue as distinctive



communities with their own social and legal institutions”);; Siegfried
Wiessner, Rights and Status of Indigenous Peoples: A Global Comparative
and International Legal Analysis, 12 Harv. Hum. Rts. J. 57, 57 n.3
(1999)(defining “indigenous peoples” as “groups traditionally regarded, and
self-defined, as descendants of the original inhabitants of lands with which
they share a strong, often spiritual bond. These peoples are, and desire to
be, culturally, socially and/or economically distinct from the dominate
groups in society, at the hands of which they have, in past or present,
suffered a pervasive pattern of subjugation, marginalization, dispossession,
exclusion and/or discrimination.”).

7. The well-known history of Native Hawaiian people, as recounted
in works such as Senate Select Comm. on Indian Affairs, Improving the
Educational Status of Native Hawaiians, S. Rep. No. 36, 100" Cong., 1
Sess. 12-17 (1987); David Getches et al., Federal Indian Law (4" ed.
1998); Native Hawaiian Rights Handbook (Melody Kapilialoha MacKenzie
ed., 1991); and the research of Davianna Pomaika’ McGregor clearly
establish the Native Hawaiian people as “indigenous” within the standards
of international law.

8. | personally have been present at United Nations meetings at
which the representatives of the United States government have appeared
and at which representatives of Native Hawaiians have pressed their
claims as an indigenous people. | have never heard or seen the U.S.
representatives contest that status, but rather | have seen them implicitly or
explicitly acknowledged it, even while at times disagreeing with Native
Hawaiian representatives about the implications of that status.

9. International law is part of the law of the United States and
U.S. courts are bound to apply treaties ratified by the United States as well
as to identify, clarify, and apply customary international law in appropriate
cases. See, e.g., U.S. Const., arts. lll, § 2, VI, cl. 2; The Paquete Habana,
175 U.S. 677, 700 (1900); Hilton v. Guyot, 159 U.S. 113, 163 (1895); The
Nereide, 13 U.S. (9 Cranch) 388, 422-23 (1815); Talbot v. Janson, 3 U.S.
(3 Dall.) 133, 159-60 (1795); Kadic v. Karadzic, 70 F.3d 232, 238 (2d Cir.
1995), cert. denied, 518 U.S. 1005 (1996); Hilao v. Estate of Marcos, 25
F.3d 1467, 1474-75 (9™ Cir. 1994), cert. denied, 513 U.S. 1126 (1995);



Filartiga v. Pena-Irala, 630 F.2d 876, 881-82, 886-87 (2d Cir. 1980);
Henfield’s Case, 11 F. Cas. 1099, 1101-04 (Jay, C.J.), 1107-08, 1120
(Wilson, J.) (C.C.D. Pa. 1793) (No. 6,360); Rodriguez-Fernandez v.
Wilkinson, 505 F. Supp. 787, 795-800 (D. Kan. 1980); Jordan J. Paust,
Joan M. Fitzpatrick & Jon M. Van Dyke, International Law and Litigation in
the U.S. 76-77, 110-33, 171-84, 194, 345-60, 369-73 (West Group 2000);
Jordan J. Paust, International Law as Law of the United States 5-9, 47-48
ns.54-57, 51-64, 81-101 (1996), and numerous references cited therein
[hereinafter Paust, /.L.]. U.S. courts have always interpreted federal
statutes and executive pronouncements to be consistent with customary
international law whenever possible, on the assumption that the United
States intends to act in conformance with principles of international law.
See, e.g., Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 117-18
(1804); Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 43 (1801); 1 Op. Att'y Gen.
26, 27 (1792); Paust, I.L., supra, at 34 n.37, 107-08 n.9; Paust, Fitzpatrick,
Van Dyke, supra, at 141-42, 283, 438, 635.

10. International bodies created by treaties ratified by the United
States have been active in recognizing and protecting the status and
rights of indigenous peoples. The Human Rights Committee, created by
the the International Covenant on Civil and Political Rights (ICCPR),
Dec. 16, 1966, 999 U.N.T.S. 171 (which has been ratified by more than
145 countries, including the United States), has recognized the separate
and unique status of native peoples in its comments and in a number of
recent decisions. In its General Comment on Article 27, the Committee
explained that this provision of the Covenant recognizes that countries
have affirmative obligations to protect and promote the rights of their
indigenous peoples in particular, and it interpreted Article 27 as covering all
aspects of an indigenous group’s survival as a distinct culture,
understanding culture to include economic or political institutions, land use
patterns, as well as language and religious practices. General Comment
No. 23 (60) (Art. 27), adopted April 6, 1994. The Human Rights
Committee’s “General Comments and decisions in individual cases are
recognized as a major source for interpretation of the ICCPR” and are
“authoritative.” See, e.g., Maria v. McEiroy, 68 F. Supp.2d 206, 232
(E.D.N.Y. 1999); United States v. Bakeas, 987 F. Supp. 44, 46 n.4 (D.
Mass. 1997) (“the Human Rights Committee has the ultimate authority to



decide whether parties’ clarifications or reservations have any effect.”); see
also United States v. Duarte-Acero, 208 F.3d 1282, 1285 n.12, 1287-88
(11™ Cir. 2000); Paust, Fitzpatrick, Van Dyke, supra, at 77-78.

11. Among the opinions handed down by the Human Rights
Committee recognizing and protecting the rights of indigenous peoples are:
Maori Fisheries Settlement Case (New Zealand), Human Rights
Committee, CCPR/C/70/D/547/1993 (Nov. 15, 2000)(finding that 19 Maori
claimants had standing to challenge the settlement of Maori fishing claims,
reaffirming that “economic activities may come within the ambit of article
27, if they are an essential element of the culture of a community” (para.
9.2), finding in this case that the New Zealand government had been
proceeding in good faith and had met the requirements of Article 27, but
reminding the government to continue to do so and noting that the right of
self-determination in Article 1 has the potential to be used by indigenous
peoples to reinforce their rights under Article 27); Francis Hopu v. France,
Human Rights Committee, Communication No. 549/1993,
CCPR/C/60/D/549/1993 (views adopted July 29, 1997)(determining that
France had violated the human rights of the indigenous people of Tahiti
when it allowed the construction of a hotel on indigenous ancestral burial
grounds); Kitok v. Sweden, Human Rights Committee, 1988, U.N.Doc.
A/43/40 at 221 (opining that Article 27 extends to economic activity “where
that activity is an essential element in the culture of an ethnic community”
and that the indigenous Sami People were entitled to exclusive rights to
regulate the grazing of reindeer and were authorized to determine who was
eligible to participate in this activity); Bernard Ominayak, Chief of the
Lubicon Lake Band of Cree v. Canada, Human Rights Committee,
Communication No. 167/1984, U.N.Doc. A/45/40, vol. Il, annex IX.A, at 27,
para. 33 (ruling that Canada’s mistreatment and neglect of an Indian tribe -
including expropriation of tribal land, granting of leases to developers, and
delays in providing domestic procedures to address the claims -
constituted a continuing violation of Article 27 of the International Covenant
on Civil and Political Rights because they “threaten the way of life and
culture of the Lubicon Lake Band”); Lovelace v. Canada, Human Rights
Committee, 1981, U.N.Doc. CCPR/C/OP/1 at 83 (recognizing the unique
right of a native person who was ethnically a Maliseet Indian, and who had



been absent from her home reserve for several years, to return to the
reserve and live in community with other members of her native group).

12. The Convention on the Elimination of All Forms of Racial
Discrimination, March 7, 1966, 660 U.N.T.S. 195, 5 |.L.M. 352 (1966) (to
which the United States is a treaty partner) is interpreted and implemented
by the 18-member Committee on the Elimination of Racial
Discrimination. This body has characterized the deprivation of indigenous
peoples of their lands and resources as a form of racial discrimination, and
has called upon state parties to take special measures to protect the
cultural patterns and traditional land tenure of indigenous peoples, in order
to avoid the kind of discrimination that has deprived indigenous peoples of
the enjoyment of their distinct ways of life. General Recommendation
XXIII(51 ) concerning Indigenous Peoples, adopted at the Committee’s
1235™ meeting, Aug. 18, 1997, CERD/C51/Misc.13/Rev. (1997). Inits
review of the United States first periodic report on compliance with the
Convention, the Committee examined the situation of Native peoples and
expressed concerns about certain aspects U.S. law and its application.
CERD, Concluding Observations of the Committee on the Elimination of
Racial Discrimination: United States of America. 14/08/2001.
CERD/C/59/Misc.17/Rev.3. , par. 21. The Committee has also concluded
that Australian legislation facilitating loss of aboriginal lands was not
compatible with the Racial Discrimination Convention.
CERD/56/Misc.42/rev.3.

13. The Charter of the Organization of American States (OAS),
April 30, 1948, 119 U.N.T.S. 3, 2 U.S.T. 2394, T.L.A.S. No. 2361, as
amended 1970, 21 U.S.T. 607, T.LLA.S. No. 6847 (to which the United
States is a treaty partner), establishes as part of that regional organization
the seven-member Inter-American Commission on Human Rights to
protect human rights throughout the region and to address petitions filed
against OAS member states. This Commission has consistently acted to
recognize and protect the rights of indigenous peoples, and has stated that
“special protection for indigenous populations constitutes a sacred
commitment” of all members of the OAS. G. Bennett, Aboriginal Rights in
International Law 61 (1978). Among its specific rulings involving



indigenous peoples are Case No. 1802 (Ache Indians - Paraguay), 1977
Annual Report of the Inter-American Commission on Human Rights, O.A.S.
Doc. OEA/Ser.L./V/11.43, doc. 21, at 37 (1978)(denouncing Paraguay’s
treatment of the Ache Indians and calling upon the Paraguayan
government to take “vigorous measures” to correct these violations);
Report on the Situation of Human Rights of a Segment of the Nicaraguan
Population of Miskito Origin and Resolution on the Friendly Settlement
Procedure Regarding the Human Rights Situation of a Segment of the
Nicaraguan Population of Miskito Origin, O.A.S. Doc. OEA/Ser.L/V/II.62,
doc. 10, rev. 3 (1983), OEA/Ser.L/V/1.62, doc. 26 (1984)(Case No. 7964
(Nicaragua))(reviewing the grievances of the indigenous peoples on
Nicaragua’s Atlantic Coast, recommending measures to secure indigenous
land rights and to develop a new institutional order that would better
accommodate to the distinctive cultural attributes and traditional forms of
organization of the indigenous groups, and interpreting Article 4 of the
American Convention on Human Rights, 1144 U.N.T.S. 123, O.A.S. Treaty
Ser. No. 36 (1969), which broadly affirms the right to life, as requiring
states to take measure to secure the natural environments of “indigenous
peoples [that] maintain special ties with their traditional lands, and a close
dependence upon the natural resources provided therein.”); Case 7615
(Yanomami Indians -- Brazil), Inter-Am.Comm.H.R. Res. No. 12/85 (March
5, 1985), 1984-85 Annual Report of the Inter-American Commission on
Human Rights, O.A.S. Doc. OEA/Ser.L/V/II.66, doc. 10, rev. 1, at 24, 33
(1985) (ruling that Brazil had violated the human rights of the Yanomami
Indians by allowing a highway to be built into their land, bringing disease
and social disorder to the tribe, that Brazil had an affirmative duty to “take
timely and effective measures to protect the human rights of the
Yanomamis,” and that Brazil should proceed with plans to demarcate
Yanomami lands and secure them from encroachment by outsiders).

14. Also in 1998, the Commission filed a complaint with the Inter-
American Court of Human Rights in the Awas Tingni Case (Case No.
11.577)(Nicaragua), because of Nicargua’s granting of a logging
concession on the traditional lands of the Mayagna community of Awas
Tingni and Nicaragua’s general failure to protect the communal land rights
of the indigenous communities of the Atlantic Coast region. On Auigust 31,
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2002, the Inter-American Court agreed with the Commission and found that
both the logging concession and the ongoing failure of Nicaragua to
demarcate indigenous land constituted violations of the right to property,
which is affirmed in Article 21 of the American Convention on Human
Rights, and of the correlative duties of Articles 1 and 2 of the Convention to
guarantee the rights of the Convention. Case of the Mayagna (Sumo)
Community of Awas Tingni v. Nicaragua, Judgment of 31 de August 2001,
Inter-Am. Ct. H.R. (Ser. C) No. 79 (2001). See generally S. James Anaya
& Claudio Grossman, The Case of Awas Tingni v. Nicaragua: A New Step
in the International Law of Indigenous Peoples, 12 Ariz. J. Int'| & Comp. L.
5 (2002).

15. Because the Native Hawaiian People clearly fit the definition of
indigenous people under international law (as well as U.S. law), serious
legal issues would be raised if longstanding programs that had been
established to compensate (in part) the Native Hawaiian People for the
losses they have incurred historically and to enable them to protect and
develop their resources and their cultural and traditions were to be
abolished or altered.

16. Pursuant to Fed. Rule Civ. Pro. Rule 26(1)(2)(A), | further
declare that | am receiving compensation at the rate of $175/hour for my

expert opinion in this case. | am available for a video deposition on April
17 or 18.

Further your declarant sayeth naught.

S i Q7’— Dated: April 12, 2003

S. James Anaya
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