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ABSTRACT

Two months before his elevation to Chief Justice, Mark E.
Recktenwald authored a ground-breaking opinion on Hawai‘i’s
constitutional right to a clean and healthful environment. Fittingly, he
later presided over the implementation of Hawai‘i’s historic
Environmental Court. The first half of this article begins by detailing
the creation and implementation of Hawai ‘i’s unique Environmental
Court, which exercises far broader jurisdiction than its state-wide
predecessor in Vermont. This portion of the piece continues by
describing three unanimous Recktenwald Court opinions that
reinforce the specialty court’s legislative mandate and clarify some of
its jurisdictional limitations. The second half of this article turns the
clock back to then-Associate Justice Recktenwald’s opinion
recognizing a self-executing private right of action under article XI,
section 9 of the Hawai ‘i Constitution. After summarizing the diverse
array of scholarship that mentions the landmark County of Hawai‘i v.
Ala Loop Homeowners case, this article applies a critical lens to a
selection of subsequent court decisions that involve claims asserted
under Hawai‘i’s environmental rights provision. Explicating this
author’s prior analysis of the court’s jurisprudence affecting
traditional and customary rights (with their inherent connection to
environmental interests), this article identifies curious omissions
along with apparent inconsistencies—which collectively appear to
reflect a pendulum-like approach to the related constitutional due
process right to a contested case hearing in environmental cases.
Drawing particular attention to the court’s unacknowledged
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resuscitation of previously unadopted legal analyses, the article
concludes by reiterating earlier warnings about misapplication of
agency deference principles—contrary to the Hawai ‘i Constitution’s
presumption of judicial review. Although the Recktenwald Court
tackled often complex and controversial issues, they were guided by a
man with Aloha-Spirit imbued leadership, navigating between the
shoals of the law and bedrock values of Hawai ‘i.
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I. INTRODUCTION

I can’t take sole credit for the milestones we’ve achieved
over the last 15 years. Every reform effort implemented, new
specialty court established, initiative launched, and
partnership forged has been a result of collaboration across
the judiciary, legal community, and broader Hawai‘i
community.

—Chief Justice Mark E. Recktenwald'

How one interacts with others is arguably more important than what a
particular leader does or says: “the success or failure of any given leadership
technique hinges on understanding that every behavior can be done in two
ways—inwardly, with a focus on ourselves and the way others impact us, or
outwardly, caring about others and our impact on them.”? In my opinion,
Chief Justice Recktenwald set a high standard for his successors by
governing the Hawai‘i State Judiciary outwardly.

On the eve of his retirement at the age of seventy (as mandated by the
Hawai‘i State Constitution),* I briefly responded to a news reporter’s request
concerning the venerated jurist:

Chief Justice Recktenwald deserves high praise for so many
things, including: multiple successful initiatives supporting
access to justice,[*] holding innovative oral arguments at
public schools through the Courts in the Community

! Margaret Kuroda Masunaga, Hawai ‘i Chief Justice Mark E. Recktenwald, 64 JUDGES’
J., Fall 2025, at 4, 6. Retired Hawai‘i Supreme Court Associate Justice Simeon R. Acoba, Jr.
sought to distinguish Hawai‘i’s Environmental Court as the State’s “sole . . . specialty law
court” as distinguished from “treatment” and “protective” courts. Simeon R. Acoba, Jr., Four
Major Hawai i Judicial Developments in the Last 50 Years, HAW. BAR J., Jan. 2019, at 11,
12-13.

2 THE ARBINGER INSTITUTE, LEADERSHIP AND SELF-DECEPTION: THE SECRET TO
TRANSFORMING RELATIONSHIPS & UNLEASHING RESULTS 94 (4th ed. 2024).

3 HAw. CONST. art. VI, § 3 (“Justices and judges shall be retired upon attaining the age
of seventy years.”).

4 See, e.g., Dan Boylan, Chief of The Third Branch, MIDWEEK (Feb. 1, 2017),
https://www.midweek.com/chief-justice-mark-recktenwald/  [https://perma.cc/93ZJ-4TA3]
(““[TThe progress he’s made on access to justice will be his greatest legacy’ says retired Judge
Daniel Foley . . . ‘[i]t’s really a national legacy,” Foley add[ed], ‘because Recktenwald has
received national recognition for his leadership in promoting access to justice. Hawaii is now
ranked No. 3 in the country in making access to justice a reality for all.””).
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program,[°] supporting judicial initiatives like the Hawai‘i
Environmental Court,[*] and providing excellent mentorship
to scores of our Richardson Law School student externs as
well as graduates hired to work as his law clerks who are
now leaders in the bar, bench, and academia.[’] I concur with
soon-to-be Acting Chief Justice Sabrina McKenna (and
others) who praise his Aloha-Spirit imbued leadership.[*]

I often encourage my students to interact by borrowing a
phrase popularized by the late United States Supreme Court
Ruth Bader Ginsburg: “You can disagree without being
disagreeable.” CJ Recktenwald emulated this practice. He
exhibited grace on and off the bench despite insatiable
demands on his time and expertise. The issues his court
faced were often complex and controversial; although I did
not always agree with his judicial opinions, CJ Recktenwald
navigated between the shoals of the law and bedrock values
of Hawai‘i with an open mind and heart.’

This article does not seek to provide a comprehensive assessment of the
Recktenwald Court’s environmental legacy; rather, it focuses on two notable

3 See, e.g., Chad Blair, Outgoing Chief Justice: ‘We Can’t Just Assume We Have The
Public’s Trust’, HONOLULU CIv. BEAT (Jan. 23, 2025), https://www.civilbeat.org/2025/01/
outgoing-chief-justice-we-cant-just-assume-we-have-the-publics-trust/ [https://perma.cc/
MXE9-65Q6] (reporting on the Chief Justice’s final State of the Judiciary address: “The five
Supreme Court justices, through the Courts in the Community Program, have held oral
arguments in school gymnasiums, including Kealakehe on the Big Island, Lahainaluna on
Maui and Wai‘anae and Mililani on O‘ahu.”).

6 See infra Part ILA-B.

7 See, e.g., Honoring the Service and Partnership of Chief Justice Recktenwald, WILLIAM
S. RICHARDSON ScHOOL OF LAw (Sep. 30, 2025), https://law.hawaii.edu/29306/
[https://perma.cc/7559-2L2B] (quoting former Recktenwald law clerk and Associate Dean of
Academic Affairs, Troy Andrade: “His mentorship went beyond sharpening legal skills . . .
[i]t built confidence, encouraged dialogue, and reflected a genuine commitment to the next
generation of lawyers.”).

8 See, e.g., Boylan, supra note 4 (quoting Chief Justice Recktenwald: “We had lunch with
[U.S. Supreme Court Justice Sonia Sotomayor]| during her visit to Hawaii. She said that we
were the most collegial court she’d ever encountered. We disagree, but we always respect one
another.”).

° Email from David M. Forman, Professor & Co-Director, Env’t L. Program, U. Haw.
William S. Richardson Sch. of L. to Leila Fujimori, Reporter, Honolulu Star-Advertiser (Sep.
26, 2025) (on file with author); see also Leila Fujimori, Chief Justice Led with Kindness,
Compassion, Wisdom, HoNoLuLu STAR-ADVERTISER (Sep. 29, 2025),
https://www.staradvertiser.com/2025/09/29/hawaii-news/chief-justice-led-with-kindness-
compassion-wisdom/ [https://perma.cc/LYT9-MN48].
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areas of innovation and development, while reserving analysis of other
significant environmental cases for future publications. First, Part II
describes the “historic”'* establishment of Hawai‘i’s Environmental Court
along with three unanimous opinions issued by the Recktenwald Court that
specifically address the innovative court’s enabling act.'!

Next, Part III.A presents Hawai‘i’s self-executing constitutional right to a
clean and healthful environment, as announced in County of Hawai i v. Ala
Loop Homeowners, an opinion authored by Recktenwald prior to his
elevation as Chief Justice.'? Part III.B then addresses numerous questions
concerning this constitutional right that arise when attempting to reconcile
select opinions issued by the Recktenwald Court following A/a Loop—many
of which are fractured in dizzying ways, which could potentially lead to
confusion among practitioners as well as lower court judges. "

19 Now retired Second Circuit Chief Judge Joseph Cardoza expressed “the view widely-
shared among those who attended state-wide meetings when he described the environmental
court as historic.” THE OFFICE OF THE CHIEF JUSTICE, STATE OF HAWAI‘I JUDICIARY, REPORT
TO THE TWENTY-EIGHTH LEGISLATURE ON ACT 218, SESSION LAWS OF HAWAI‘12014 RELATING
TO THE ENVIRONMENTAL COURTS 4 (2014) [hereinafter 2014 JUDICIARY REPORT],
https://www.courts.state.hi.us/docs/news_and_reports_docs/environmental courts.pdf
[https://perma.cc/9HLF-RCNZ].

112014 Haw. Sess. Laws Act 218, §§ 1-11, at 737-40 (codified as amended at HAW.
REV. STAT. §§ 604A-1 to -3 (2016 & Supp. 2025)). Although this article focuses upon the
Recktenwald Court’s contributions to the development of Hawai‘i’s Environmental Court, in
keeping with the sentiments he expressed through the quote provided at the beginning of this
article, see supra text accompanying note 1, it is worth acknowledging the roles played by
numerous others. For example, Governor Neil Abercrombie signed the legislation into law on
July 7, 2014. Gov. Msg. No. 1328, Neil Abercrombie, Governor, State of Haw. (July 7, 2014),
https://www.capitol.hawaii.gov/sessions/session2014/bills/GM1328 .PDF (on file with
author). In addition, the following Hawai‘i State Senators sponsored Senate Bill 632: Gil
Keith-Agaran, Rosalyn Baker, Kalani English, Michelle Kidani, Russell Ruderman, and
Glenn Wakai. See, e.g., Relating to the Environmental Courts, S.B. 632, S.D. 2, H.D. 1, C.D.
1, 27th Leg., Reg. Sess. 2014 (Haw. 2014) https://www.capitol.hawaii.gov/session/archives/
measure_indiv_Archives.aspx?billtype=SB&billnumber=632&year=2014 (on file with
author).

12 Cnty. of Hawai‘i v. Ala Loop Homeowners (4la Loop), 123 Hawai‘i 391, 417, 235
P.3d 1103, 1129 (2010), abrogated on other grounds by, Tax Found. of Haw. v. State, 144
Hawai‘i 175, 189, 439 P.3d 127, 141 (2019) (rejecting the three-part “injury in fact” test for
standing). Interestingly, the analysis of standing under Tax Foundation underscores my critical
analysis of multiple Recktenwald Court opinions discussed infra at Part I11.B.

13 See infra Part I1L.B.1; see also In re Conservation Dist. Use Application (CDUA) HA-
3658 (Mauna Kea II), 143 Hawai‘i 379, 379-409, 431 P.3d 752, 752-82 (2016) (Recktenwald,
C.J., joined by McKenna, J. and Circuit Court Judge Castagnetti in place of Nakayama, J.,
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The court’s analysis of the related constitutional due process obligation to
hold a contested case hearing appears to swing like a pendulum, in part based
on Chief Justice Recktenwald’s efforts to resuscitate previously unadopted
legal analyses.'* This state of affairs screams for clarification by the Hawai‘i

recused); id. at 40917, 431 P.3d at 782-93 (Pollack, J., concurring in part, joined by Wilson,
J. as to Parts I-111); id. at 17-20, 431 P.3d at 790-93 (Pollack, J., concurring in the judgment)
(Part 1V); id. at 421-34, 413 P.3d at 793-807 (Wilson, J., dissenting). Compare Kilakila ‘O
Haleakal[a] v. Bd. of Land & Nat. Res. (Kilakila III), 138 Hawai‘i 383, 383—408, 382 P.3d
195, 195-220 (2016) (Recktenwald, C.J.) (upholding conservation district use permit for
construction of telescope on Maui island volcano summit, without analyzing claims based on
environmental rights provision), with id. at 408—11, 382 P.3d at 220-23 (McKenna, J.,
concurring) (citing, inter alia, HAW. CONST. art. XI, § 1, and acknowledging that although the
agency’s findings and concluding were “not necessarily couched in the language of these
constitutional provisions,” the agency nevertheless “carefully considered and applied the
applicable constitutional considerations”), id. at 411-26, 382 P.3d at 223—-38 (Pollack, J.,
dissenting) (opining that the incomplete agency record prevented the court from independently
reviewing claim that inappropriate ex parte communications affected the permit’s validity),
and id. at 426—62, 382 P.3d at 238—74 (Wilson, J., dissenting) (noting the concurrence’s
acknowledgment of the agency’s constitutional obligations, then observing that “Kilakila
cannot know if the State properly considered its constitutional obligations when approving the
... permit” absent further discovery into ex parte communications between the agency and
the state’s senior U.S. senator).

14 See, e.g., In re ‘Tao Groundwater Mgmt. Area High-Level Source Water Use Permit
Applications (‘lao), 128 Hawai‘i 228, 262-89, 287 P.3d 129, 163-90 (2012) (Acoba, J.,
concurring) (opining that appellate jurisdiction should have been upheld based on a
constitutional due process right to a hearing, given the appellants’ assertion of constitutionally-
protected public trust and native Hawaiian traditional practices potentially affected in the
agency proceeding). Compare ‘lao, 128 Hawai‘i at 228—62, 287 P.3d at 129—63 (Nakayama,
J., joined by Recktenwald, C.J., and McKenna, J., along with Circuit Court Judge Trader in
place of Duffy, J., recused) (distinguishing absence of constitutional due process right to
hearing on water management area designation proceeding under Ko ‘olau Agricultural
Company v. Commission on Water Resources Management (Ko ‘olau Ag.), 83 Hawai‘i 484,
927 P.2d 1367 (1996), from the right to such hearing on a petition to amend interim instream
flow standards), /n re Application of Maui Elec. Co. (MECO), 141 Hawai‘i 249, 249-71, 408
P.3d 1, 1-23 (2017) (Pollack, J., joined by McKenna and Wilson, JJ.) (holding that
organization had a due process right to a contested case hearing based on right to a clean and
healthful environment as defined by environmental regulations), Kia‘i Wai O Wai‘ale‘ale v.
Bd. of Land & Nat. Res. (Kia ‘i Wai II), 157 Hawai‘i 303, 303—25, 576 P.3d 816, 816—38
(Ginoza, J., joined by Recktenwald, C.J., McKenna, Eddins and Devens, JJ.) (Part I) (holding
that agency violated constitutional due process by refusing request for contested case hearing
on application to divert water from state lands for hydropower project), and id. at 325-27, 576
P.3d at 838—40 (Devens, J., joined by Recktenwald, C.J., McKenna and Eddins, JJ.) (Part II)
(adopting “functional approach” to determine whether appellate jurisdiction lies over agency
hearing that involves constitutional environmental rights claims, and rejecting the dissent’s
argument that Environmental Court lacked authority to reverse permit issuance), with MECO,
141 Hawai‘i at 271-78, 408 P.3d at 23-30 (Recktenwald, C.J., dissenting, joined by
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Supreme Court, if only to avoid a return to the bygone days of so-called
Jjudicial roulette (viz., if you select the wrong proceeding, you are out of
court). "

Harkening back to my own prior warnings about the apparent abdication
of core judicial functions in a series of controversial decisions by the
Recktenwald Court,'® the court’s solicitous observations about agency
deference in Rosehill v. State'’ raise additional caution flags—
notwithstanding that court’s reaffirmation of Hawai‘i courts’ underlying
obligation to independently interpret ambiguous statutes.'®

Nakayama, J.) (attempting to distinguish “7ao based on express implementing language
included in the State Water Code, Hawai‘i Revised Statutes (“HRS”) Chapter 174C), Tax
Found., 144 Hawai‘i at 206-20, 439 P.3d at 158-172 (Recktenwald, C.J., dissenting)
(disagreeing with the majority’s holding in Part II that HRS section 632-1 establishes a test
for standing distinct from the usual “injury in fact” requirement), id. at 220-24, 439 P.3d at
172-76 (Nakayama, J., dissenting) (joining the unanimous court in concluding that HRS
section 632-1 does not bar subject matter jurisdiction; agreeing with Chief Justice
Recktenwald’s dissenting opinion that HRS section 632-1 does not supplant traditional “injury
in fact” standing requirements; but declining to join Recktenwald’s sua sponte consideration
of taxpayer standing as an alternative to HRS section 632-1), Maui Lani Neighbors, Inc. v.
State (Maui Lani), 156 Hawai‘i 520, 537-39, 575 P.3d 610, 627-29 (2025) (holding that HRS
section 632-1 precludes declaratory judgment on article XI, section 9 claims as defined under
HRS Chapters 46 and 205, as distinguished from HRS Chapter 343), and Kia i Wai II, 157
Hawai‘i at 327-29, 576 P.3d at 840—42 (Ginoza, J., dissenting) (opining that the
Environmental Court lacked jurisdiction to reach the merits of agency decision to continue
water use permits, as distinguished from the agency’s inappropriate denial of requests to hold
contested case hearings).

15 KENNETH CULP DAVIS, ADMINISTRATIVE LAW § 24.06 (1st ed. 1958), cited in William
A. McGrath et al., Project: State Judicial Review of Administrative Action, 43 ADMIN. L. REV.
571, 577 n.5, 641 (1991). For a time, practitioners in Hawai‘i would file both declaratory
judgment actions under HRS section 632-1 and agency appeals under HRS section 91-14 as a
result of jurisdictional uncertainty. See generally Punohu v. Sunn, 66 Haw. 485, 666 P.2d 1133
(1983) (addressing a declaratory action under HRS section 632-1 (2016 & Supp. 2025));
Punohu v. Sunn, 66 Haw. 489, 666 P.2d 1135 (1983) (addressing an agency appeal under HRS
section 91-14 (2012 & Supp. 2025)).

16 David M. Forman, Reoccurring Cultural Insensitivity: Confronting the Abdication of
Core Judicial Functions, 43 U. HAwW. L. REv. 341, 418—19 (2021) [hereinafter Forman, Core
Judicial Functions).

17 Rosehill v. State, 155 Hawai‘i 41, 57-59, 556 P.3d 387, 403—05 (2024).

18 Id. at 57, 556 P.3d at 403.
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II. HAWAI‘T’S BOLD EXPERIMENT IN ENVIRONMENTAL LAW

Turning first to an area for which I believe the Recktenwald Court deserves
much praise, this Part discusses our Environmental Court established
pursuant to Act 218 of the 2014 Hawai‘i Session Laws.'” According to
Professor Andrew Mergen, Faculty Director of Harvard Law School’s
Emmett Environmental Law and Policy Clinic, Hawai‘i’s Environmental
Court is a “bold experiment in environmental law by a state often viewed as
an environmental paradise.”?’

Although the U.S. Congress adopted an “avalanche of environmental
legislation” beginning in the 1970s when “protecting the environment was a
bipartisan issue with each political party trying to be greener than the
other[,]”*'University of Maryland Professor of Law Robert Percival reminds
us that the U.S. Department of Justice recommended against establishing a
specialized environmental court within the federal system.?? Thankfully,

192014 Haw. Sess. Laws Act 218, §§ 1-11 at 737-40 (codified as amended at HAW. REV.
STAT. §§ 604A-1 to -3); see, e.g., HAW. REV. STAT. § 604A-1(a) (providing that “[t]he
environmental courts shall be created as divisions of the circuit courts and district courts of
the State and shall not be deemed to be other courts as that term is used in the state
constitution”); see also Conf. Comm. Rep. No. 101-14, in 2014 H. Journal, at 1513-14
(amending the original bill by inserting the remaining language); id., in 2014 S. Journal, at
731-32 (same). Moreover, the legislation specifically directs the chief justice of the supreme
court to designate environmental judges for each circuit and district court across the state.
HAw. REV. STAT. § 604A-1(b); see also H. Standing Comm. Rep. No. 1170-14, in 2014 H.
Journal, at 1297 (Judiciary Comm. on S.B. 632) (“[S]pecifying that if there is not an adequate
number of environmental cases to provide an environmental court judge with a full-time
docket, the judge may hear cases arising from others areas of law.”); Conf. Comm. Rep. No.
101-14, in 2014 H. Journal, at 151314, 2014 S. Journal, at 731-32 (amending the original
bill by inserting the remaining language).

20 Andrew C. Mergen, 4n Environmental Court for Hawai ‘i—Will Other States Follow?,
47 TRENDS, Jan./Feb. 2016, at 4. At the time Professor Mergen wrote his article, he served at
the U.S. Department of Justice in the Appellate Section for its Environment and Natural
Resources Division (from which he retired as Chief before joining Harvard Law School full-
time).

21 Robert V. Percival, The “Greening” of the Global Judiciary, 32 J. LAND USE & ENV’T
L. 332, 335 (2017) (quoting THEODORE WHITE, THE MAKING OF THE PRESIDENT 45 (1973));
see also id. at 337 & n.26 (acknowledging previously stated opinion in Robert V. Percival,
“Greening” the Constitution—Harmonizing Environmental and Constitutional Values, 32
Env’T L. 809, 809 (2002), that “a part of this nation’s legal system that citizens can take the
most pride in is the way in which the U.S. Constitution has evolved and adapted to protect the
environment”).

22 Id. at 341 (citing Scott C. Whitney, The Case for Creating a Special Environmental
Court System—A Further Comment, 15 WM. & MARY L. REV. 33, 33-34 (1973)).
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advocates in Hawai‘i achieved a better result, which a receptive state judicial
branch then successfully implemented.

A. The Environmental Court Working Group (“ECWG”)

Chief Justice Recktenwald appointed Associate Justice Michael D.
Wilson?* to serve as chair of the Environmental Court Working Group

23 Among the numerous community members who championed efforts to establish an
environmental court, Jan Dapitan and Chris Woolaway stand out. See, e.g., Press Release,
Haw. State Judiciary, Bench Dedicated to Jan Dapitan Installed at Maui Courthouse (May 5,
2017), https://www.courts.state.hi.us/news_and_reports/2017/05/bench-dedicated-to-jan-
dapitan-installed-at-maui-courthouse  [https://perma.cc/84SS-ZZZ1]; Legislators Pass
Environmental ~ Court  Bill, THE OUTDOOR CIRCLE  (Apr. 29, 2014),
https://www.outdoorcircle.org/the-greenleaf/legislators-pass-environmental-court-bill
[https://perma.cc/F62M-3FRB] (singling out Jan Dapitan and Chris Woolaway upon passage
of SB 632). Many other individuals and organizations also submitted testimony in support of
the bill. See, e.g., HAWAI‘l STATE LEGISLATURE, TESTIMONY CONCERNING SB 632 RELATING
TO THE ENVIRONMENTAL COURTS (S. Comm. on Energy and Env’t) (Jan. 13, 2013) [hereinafter
2013 SB632 TESTIMONY], https://www.capitol.hawaii.gov/sessions/Session2013/Testimony/
SB632 TESTIMONY _ENE 01-31-13.pdf (on file with author); HAWAI‘l STATE
LEGISLATURE, TESTIMONY CONCERNING SB 632 RELATING TO THE ENVIRONMENTAL COURTS
(Feb. 11, 2014) [hereinafter 2014 SB632 TESTIMONY], https://www.capitol.hawaii.gov/
sessions/Session2014/Testimony/SB632 TESTIMONY ENE 02-11-14.PDF (on file with
author); HAWAI‘I STATE LEGISLATURE, TESTIMONY CONCERNING SB 632 SD 1 RELATING TO
THE ENVIRONMENTAL COURTS (S. Comm. on Judiciary and Lab.) (Feb. 20, 2014),
https://www.capitol.hawaii.gov/sessions/Session2014/Testimony/SB632_SD1 _TESTIMON
Y _JDL 02-20-14.PDF (on file with author); HAWAI‘l STATE LEGISLATURE, TESTIMONY
CONCERNING SB 632 SD 1 RELATING TO THE ENVIRONMENTAL COURTS (Feb. 20, 2014) (late
testimony), https://www.capitol.hawaii.gov/sessions/Session2014/Testimony/SB632 _SD1
TESTIMONY JDL 02-20-14 LATE.PDF (on file with author); HAWAI‘l STATE
LEGISLATURE, TESTIMONY CONCERNING SB 632 SD 2 (H. Comm. on Energy and Env’t Prot.)
(Mar. 11, 2014), https://www.capitol.hawaii.gov/sessions/Session2014/Testimony/SB632
SD2 TESTIMONY_EEP 03-11-14 .PDF (on file with author); HAWAI‘l STATE
LEGISLATURE, TESTIMONY CONCERNING SB 632 SD 2 (H. Comm. on Judiciary) (Mar. 18,
2014), https://www.capitol.hawaii.gov/sessions/Session2014/Testimony/SB632_SD2
TESTIMONY _JUD 03-18-14 .PDF (on file with author); HAWAI‘l STATE LEGISLATURE,
TESTIMONY CONCERNING SB 632 SD 2 (H. Comm. on Fin.) (Mar. 31, 2014),
https://www.capitol.hawaii.gov/sessions/Session2014/Testimony/SB632 HD1 TESTIMON
Y FIN 03-31-14 .PDF (on file with author).

24 See, e.g., Katelyn Zafiropolous Atanasio, Tina Brandt Loos & Brian Piotrowski, 4
Tribute: Justice Wilson’s Criminal Justice and Environmental Jurisprudence, 47 U. HAW. L.
REV. 548, 550—54 (noting, among other things, that “Governor Abercrombie’s environmental
agenda primed his judicial selections” and that “Justice Wilson’s unique background,
combining leadership in key environmental agencies and firms with years of experience as a
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(“ECWG”).** Sworn in to the Hawai‘i Supreme Court on April 17, 2014,
after nearly fourteen years as a Circuit Court judge, Justice Wilson previously
served as director of the Hawai‘i State Department of Land and Natural
Resources (“DLNR”),?® Chair of the Board of Land and Natural Resources
(“BLNR”) from 1994 to 1999, in addition to serving as Chair of the State
Water Commission and Trustee of the Kaho‘olawe Island Reserve
Commission.”” As the former director of a state agency himself,*®
Recktenwald presumably intended for Justice Wilson to draw upon his prior
experiences in both the judicial and executive branches to ensure the success
of the Environmental Court. During his 2015 State of the Judiciary speech,
the Chief Justice remarked:

This will be only the second statewide environmental court
in the United States. It is a complex undertaking since it
includes both civil and criminal courts, in both our circuit
and district courts. My colleague Justice Michael Wilson has
been working with the community and other government
agencies to ensure that this undertaking is truly

trial judge, made him an ideal candidate that Governor Abercrombie recognized would help
guide the future of [Hawai‘i’s] judiciary.”).

252014 JUDICIARY REPORT, supra note 10, at 1; see also Conf. Comm. Rep. No. 101-14,
in 2014 H. Journal, at 1513-14, 2014 S. Journal, at 731-32 (amending the original bill by
“[i]nserting language to require the Judiciary to convene a working group to make
recommendations to the Chief Justice regarding the implementation of environmental courts
within the circuit and district courts of the State”). Interestingly, the Hawai‘i Judiciary initially
testified in opposition to Senate Bill 632. Elizabeth Zack, TESTIMONY TO THE SENATE
COMMITTEE ON  ENERGY AND  ENVIRONMENT  (Jan. 31, 2013), https:/
www.courts.state.hi.us/docs/news_and_reports_docs/legislative_update/SB632ENE.pdf (on
file with author). Supreme Court Staff Attorney Zack expressed the Judiciary’s respectful
opposition, concluding that “we do not believe that the establishment of special environmental
courts [is] necessary at this time.” /d.

26 DLNR’s mission is to “[e]nhance, protect, conserve and manage Hawaii’s unique and
limited natural, cultural and historic resources held in public trust for current generations of
the people of Hawaii nei, and its visitors, in partnership with others from the public and private
sectors.” Home, STATE OF HAWAI‘l, DEP’T OF LAND & NAT. RES., https://dInr.hawaii.gov/
[https://perma.cc/IMSA-LGVL] (last visited Jan. 18, 2026).

27 Press Release, Haw. State Judiciary, Hawaii Supreme Court Welcomes Associate
Justice Michael Wilson (Apr. 21, 2014), https://www.courts.state.hi.us/news_and_reports/
featured news/2014/04/wilson_sworn_in [https://perma.cc/SNZE-9XSG].

28 Recktenwald served as Director of the Hawai‘i Department of Commerce and
Consumer Affairs (“DCCA”) from 2003 to 2007. Chief Judge Mark E. Recktenwald, HAW.
STATE JUDICIARY, http://www.courts.state.hi.us/courts/appeals/chief judge mark e
recktenwald.html [https://perma.cc/43J6-G26B].
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collaborative, and we will have the court up and running as
scheduled on July 1st.

The ECWG?*® met four times between August 4 and December 16, 2014;%
in addition, the Chief Judges in each circuit facilitated meetings between
Justice Wilson and key stakeholders in their respective circuits*® from
October to November, with Justice Wilson providing updates to the
ECWG.*> Acknowledging “the need to be sensitive to the different circuits
and the unique districts and communities that need to be served by the
environmental courts[,]” the Hawai‘i Judiciary “agreed that it would be
unreasonable and impractical to require defendants and witnesses to travel to
a central location for these cases.”**

The ECWG’s Internal Environmental Court Committee (“IECC”) met
with the DLNR administration and Division of Conservation and Resources
Enforcement (“DOCARE”) administrators:

[(1)] to better understand DLNR’s enforcement process,
issues and operational concerns, and the administrative
hearings process [then in development]; to explore the
feasibility of establishing and collaborating with DLNR to
develop environmentally-related community service work
site options/opportunities for defendants; and

[(i1)] to obtain Hawai‘i Revised Statutes (HRS) / Hawai‘i
Administrative Rules (HAR) caseload information from
DLNR for cross-referencing with caseload statistics
extracted from the Judiciary’s case management systems.>’

29 Chief Justice Mark E. Recktenwald, Haw. Sup. Ct., State of the Judiciary (Jan. 28,
2015), https://www.courts.state.hi.us/docs/news_and reports_docs/State_of the Judiciary
1_28 2015.pdf [https://perma.cc/CS3C-VSYK].

302014 JUDICIARY REPORT, supra note 10, at 2 (identifying ECWG members); see also
Conf. Comm. Rep. No. 101-14, S.B. 632, S.D. 2, H.D. 1, C.D. 1, in 2014 H. Journal, at 1513—
14,2014 S. Journal, at 731-32 (amending the original bill by “[c]hanging the effective date to
July 1, 2015” from July 1, 2014).

312014 JUDICIARY REPORT, supra note 10, at 3.

32 Id. at 4-5 (identifying participants in the First, Second, Third and Fifth Circuit
meetings).

3 1d. at 3-4.

3 1d at8.

3 Id. at 2-3 (“DLNR also agreed to assist the Judiciary in the development of a training
curriculum for judges and staff.”).
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Moreover, the IECC worked with various Judiciary programs*® to: develop
statistical reports for planning and reporting purposes; explore environment-
related community service work sites as sentencing options; initiate the
development of judicial training; and work out operational issues prior to the
implementation of environmental court calendars on July 1, 2015.%

Based upon its review of statewide statistical reports,’® the ECWG
determined that the majority of environmental-related case filings over the
preceding five years involved HRS Title 12 (Conservation and Resources),
most of which were filed in the district courts as criminal misdemeanor and
petty misdemeanor cases and not tried by a jury.* Although smaller in
number, environmental related cases filed in circuit court typically involved
complex legal and factual issues which result in a voluminous record and
extensive legal briefings.*’

With agreement from the relevant district and circuit courts, the ECWG
recommended assignment of twenty-two total judges to environmental
calendars across the state (with additional “back ups”*' also identified).*

The ECWG summarily determined that amendments to the existing
Hawai‘i Rules of Civil Procedure and Hawai‘i Rules of Penal Procedure will
apply, without need for any amendments.*> However, the working group
recommended amending the Circuit Court’s Civil Information Sheet by
including a check-off box, along with reference to relevant statutory
provisions.** The ECWG also suggested further evaluation of potential

36 Specifically, the Information and Technology Services Department, Judiciary
Information Management System, Research Statistics Office, Law Library, Supreme Court,
Adult and Juvenile Services Programs, and the Judicial Education Office. Id. at 3.

37 Id. See also Conf. Comm. Rep. No. 101-14, S.B. 632, S.D. 2, H.D. 1, C.D. 1, in 2014
H. Journal, at 1513-14, 2014 S. Journal, at 731-32.

38 2014 JUDICIARY REPORT, supra note 10, at 26-39 (Attachment B).

¥d at7].

4074

4! In this context, “back up” presumably refers to part-time per diem judges who receive
Environmental Court training and are available to serve as needed.

42 2014 JUDICIARY REPORT, supra note 10, at 9; Michael D. Wilson, The Hawai i
Environmental Court: A New Judicial Tool to Enforce Hawai ‘i’s Environmental Laws, HAW.
BARJ., Aug. 2015, at 4, 11 n.22 [hereinafter Wilson, Environmental Court] (identifying the
original twenty-two judicial appointees); see also HAW. REV. STAT. § 604A-1(a) (directing the
chief justice of the supreme court to designate environmental judges for each circuit: “An
environmental court shall be held at the courthouse in each circuit, or other duly designated
place, by the judge or judges of the respective environmental courts.”).

432014 JUDICIARY REPORT, supra note 10, at 9.

4 Id. at 40-42 (Attachment C).
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modifications to automated case management systems.* In addition, the
working group recommended training opportunities—at a minimum to all
judges, including per diem judges, assigned to environmental cases in their
prospective courts (including backups)—as well as to court staff,
prosecutors, public defenders and others,*® subject to cost considerations.*’
Remaining ECWG recommendations included: sentencing alternatives
including community service; establishment of a special fund by
DLNR/DOCARE to educate violators and the public about the
impact/consequences of their behavior on the environment; and, finally,
support for the Civil Resource Violation System (“CRVS”) under
development by DLNR to realign enforcement actions and distribute cases
(civil and criminal) through an administrative process.*®

Pursuant to section 7 of Act 218, the Chief Justice conveyed the ECWG’s
recommendations and background information in a report to the Legislature.
This report concludes by stating that the Judiciary would be ready to
adjudicate charges in environmental cases on July 1, 2015, as directed,*’ and
that any start-up costs would be absorbed via the Judiciary’s budget.>

During the 2015 Access to Justice Conference, Chief Justice Recktenwald
connected this innovation to both “the right to a clean and healthful
environment” under the Hawai‘i Constitution, as well as international
developments:

4 Id. at 10.

46 See, e.g., ENV’T L. PROGRAM, HAWAI‘l NATURAL RESOURCES LAW ENFORCEMENT
MANUAL 4, 27 (Antolini, ed., Oct. 2022) [hercinafter ENVIRONMENTAL COURT MANUAL]
(discussing the first ever DOCARE Officer Training Academy held in January 2020 for entry-
level officers, conducted with approval from both BLNR and the Attorney General).

472014 JUDICIARY REPORT, supra note 10, at 10—11 (noting that Justice Wilson met with
Professor Denise Antolini to discuss the law school’s involvement in collaborating with the
Judicial Education Office to develop the training curriculum); see also ENVIRONMENTAL
COURT MANUAL, supra note 46, at 6 (acknowledging collaboration between the
Environmental Law Program and the DLNR, which made the Manual possible).

482014 JUDICIARY REPORT, supra note 10, at 11-13; see, e.g., Pila‘a 400, LLC v. Bd. of
Land & Nat. Res., 132 Hawai‘i 247, 264, 273, 320 P.3d 912, 929, 938 (2014) (upholding
BLNR jurisdiction to bring proceedings even if damage to conservation district land resulted
from activities conducted outside of district; declining to require the agency to adopt
standardized damages valuation methodology via rulemaking; holding that notice to
landowner sufficiently complied with due process requirements).

492014 Haw. Sess. Laws Act 218, § 11 at 740.

302014 JUDICIARY REPORT, supra note 10, at 13.
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We are only the second state to have a statewide
environmental court, so we are breaking new ground.
However, on the international level, we are part of a recent
dramatic increase in Environmental Courts and Tribunals
[(“ECT”)] around the world, with at least 41 countries
having 350 ECTs of some kind. This is consistent with the
recognition in international law of important access to
justice in the environmental context. Indeed, the 1992 Rio
Declaration at the Earth Summit concluded that
“environmental issues are best handled with participation of

all concerned citizens . . . . [E]ffective access to judicial and
administrative proceedings, including redress and remedy,
shall be provided.”

... I thank Justice Wilson and our many partners in the
community, including the William S. Richardson School of
Law, for their help in preparing for the implementation of
this new court.”!

B. Hawai i’s Environmental Courts

The goal of the Environmental Court is to ensure fair,
consistent, and effective resolution of cases involving the
environment. We are excited to be part of this new initiative.

—Chief Justice Mark E. Recktenwald™

31 Chief Justice Mark E. Recktenwald, Welcoming Remarks for Access to Justice
Conference 6-7 (June 19, 2015) (emphasis in original), https://www.courts.state.hi.us/docs/
news_and_reports_docs/atj _conference speech 06 19 15 final.pdf [https://perma.cc/
K7ER-VNB8A]; id. at 5-6 (“[W]e can make our justice system more accessible . . . by making
it more transparent, and by focusing resources on areas that affect fundamental human
interests. One of those interests, which is explicitly recognized in the Hawai‘i constitution, is
the ‘right to a clean and healthful environment.’”).

52 Press Release, Haw. State Judiciary, Hawaii State Judiciary Launches New
Environmental Court (June 29, 2015) [hereinafter Env’t Court Launch], https://www.courts.
state.hi.us/news_and_reports/press_releases/2015/06/environmental court launches [https://
perma.cc/7LHU-UQH9] (quoting Chief Justice Mark E. Recktenwald); see also Wilson,
Environmental Court, supra note 42, at 12 (“Every county prosecutor, the state public
defender, the attorney general, the Natural Resources Section of the Hawaii State Bar
Association, the chief judges of every state judicial circuit, the DLNR, and the William S.
Richardson School of Law have joined to make the court effective and fair.”).
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Pursuant to their enabling act,> the Environmental Courts have “exclusive
jurisdiction over all proceedings . . . arising under chapters 6D, 6E, 6K, 128D,
339, 339D, 340A, 340A, 340E, 342B, 342, 342D, 342E, 342F, 342G, 342H,
3421, 342], 342L, 342P, 343, and 508C, and title 12.”%*

More specifically, HRS Title 12, entitled “Conservation and Resources,”
includes eight subtitles: (1) Public Lands; (2) Water and Land Development;
Flood Control; (3) Mining and Minerals; (4) Forestry and Wildlife;
Recreation Areas; Fire Protection; (5) Aquatic Resources and Wildlife; (6)
General and Miscellaneous Programs; (7) Enforcement; and (8) Ocean
Recreation and Coastal Areas.”

However, the legislature subsequently adopted an amendment providing
for direct appeal to the Hawai‘i Supreme Court from all contested cases under
HRS Chapter 183C concerning the Conservation District (with the exception

332014 Haw. Sess. Laws Act 218, §§ 1-11 at 73740 (codified at HAW. REV. STAT. §§
604A-1 to -3).

3 Although omitted from the list provided in the ENVIRONMENTAL COURT MANUAL,
supra note 46, at 10, HRS Chapter 128D is specifically identified in HRS section 604A-2(a).
S. Standing Comm. Rep. No. 2586, in 2014 S. Journal, at 1037 (amending the original bill by
adopting DLNR’s suggestion to include HRS Chapters 6D, 6E, and 6K, and Title 12 under
Environmental Court jurisdiction). Statutory schemes removed from the original bill include
HRS Chapters 54, 58, 128E, 201N (later repealed by 2016 Haw. Sess. Laws, Act 27), 205,
205A, 220, 269, 340B, 340F, 664, and Title 11; see also S. Standing Comm. Rep. No. 2339,
in 2014 Senate Journal, at 915-16 (clarifying through the Senate Committee on Energy and
Environment, the environmental courts’ exclusive jurisdiction over proceedings related to:
“(A) Environmental response; (B) Litter control; (C) E-waste recycling; (D) Solid waste; (E)
Safe drinking water; (F) Air pollution control; (G) Ozone layer protection; (H) Water
pollution; (I) Nonpoint source pollution; (J) Noise pollution; (K) Integrated waste
management; (L) Solid waste management; (M) Special wastes recycling; (N) Hazardous
waste; (O) Underground storage tanks; (P) Asbestos and lead; (Q) Environmental Impact
Statements; and (R) Uniform Environmental Covenants Act”). Compare S.B. 632, 27th Leg.,
Reg. Sess. (2014) (providing a more comprehensive list of HRS chapters), with S.B. 632, S.D.
1, 27th Leg., Reg. Sess. (2014) (removing the statutory provisions referenced above). HRS
Title 11 provisions concerning “Agriculture and Animals” removed from the original bill
include Chapters 141, 141D, 142, 143, 144, 145, 145D, 146, 147, 148, 149A, 150, 150A, 152,
155, 155D, 157, 159, 161, 163D, 165, 166, 166E, 167, 168, and 169.

35 The relevant statutory provisions are codified as HRS Chapters 171, 172, 173, 173A,
174C, 174D (added by 2025 Haw. Sess. Laws Act 197, pt of § 2, at 454), 179D, 181, 182,
183, 183C, 183D, 184, 185, 187A, 188, 189, 190, 190D, 195, 195D, 195F, 197, 198D, 200
and 200D; see, e.g., ENVIRONMENTAL COURT MANUAL, supra note 46, at 10 (omitting HRS
Chapters 173, 173A and 174D).
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of those relating to shoreline setbacks).’® In addition to the list of statutory
sources specified above,

upon the motion of a party or sua sponte by the chief justice,
the chief justice may assign to the environmental courts
issues before the courts when the chief justice determines
that due to their subject matter the assignment is required to
ensure the uniform application of environmental laws
throughout the State or to otherwise effectuate the purpose
of this chapter.”’

A private property advocate seeking to offer answers to questions from
those “who stand to lose the most in this new court—property and business
owners[,]” described the Environmental Court “as a good thing, if only
because it could have been much worse.”*® Robert H. Thomas explained that:

After input from property and business interests, the
Legislature concluded that cases involving state land use
policy (chapter 205) and the shoreline (chapter 205A) would
not be within the new court’s jurisdiction. Cases involving
those issues will remain in the regular court system and be
assigned to judges randomly, as they were before. Which
means the scope of what the Environmental Court has
exclusive power to consider is extremely broad, but not as
wide-ranging as was initially proposed.®

3 HAW. REV. STAT. § 183C-9 (2023 & Supp. 2025) (providing that “any contested case
under this chapter [concerning the conservation district] shall be appealed from a final decision
and order . . . upon the record directly to the supreme court for final decision, except for those
appeals heard pursuant to this chapter arising in whole or part from part III of chapter 205A”
concerning shoreline setbacks); 2019 Haw. Sess. Laws Act 213, § 1 at 637 (making HRS
section 183C-9 a permanent statute); 2016 Haw. Sess. Laws Act 48, § 14 at 82 (effective from
Aug. 1, 2016 to June 30, 2019).

STHAW. REV. STAT. § 604A-2(a).

58 Robert H. Thomas, What You Need to Know About Hawaii’s New Environmental
Court, Legal Alert at 2 (2015), https://hawaiilawyer.com/wp-content/uploads/2017/04/
DK LA _SummerFall 2015_final.pdf [https://perma.cc/ WOWU-NGWS5].

3 Id.; UNITED NATIONS ENVIRONMENT PROGRAMME, ENVIRONMENTAL COURTS AND
TRIBUNALS — 2021: A GUIDE FOR POLICY MAKERS 33 (2022) [hereinafter UNEP, ECTS],
https://wedocs.unep.org/items/e729bdc2-3d74-421d-b82b-063b408a4265 (on file with
author) (“[I]t is often politically challenging to start an [ECT] with broad jurisdiction. In 2014,
the Hawai‘i State Legislature overruled environmental court advocates and sided with
developer concerns, giving their new environmental courts no jurisdiction over land use and
development laws.”). The legislature dismissed testimony from the Director of the Office of
Planning/Department of Business, Economic Development and Tourism (now the Office of
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Thus, Hawai‘i’s Environmental Court is distinguishable from the United
States’ first statewide environmental court established in Vermont.®® Half a
decade ago, the Vermont Environmental Court adjudicated about 200 cases
per year, including an estimated 150 appeals from municipal determinations,
twenty appeals from state land use determinations, and thirty state and
municipal enforcement actions.®! By comparison, between July 1, 2019, and
June 30, 2020, Hawai‘i’s Environmental Court filings included 1,317 charges
in the District Court, three charges in the Circuit Court, and five civil cases
before the Circuit Court.> Compared with twenty-two District Court and

Planning and Sustainable Development) instead recommending amendment of the bill by
changing the name of the court to “Land Use Courts” and including “judicial review of
administrative proceedings, proceedings for declaratory judgment on the validity of agency
rules, and legislative county decisions related to subdivision, permitting and zoning”—as a
way to ensure that environmental concerns are balanced with economic and technical
considerations. 2013 SB632 Testimony, supra note 23, at 4-5. But see infra Part 1.C.2
(discussing the Hawai‘i Supreme Court’s decision affirming a ruling by the Environmental
Court, which recognizes the constitutional right to a clean and healthful environment as
defined by HRS Chapter 205A, also known as the Coastal Zone Management Act (“CZMA”)).

%0 VT. STAT. ANN. tit. 4, § 30(b) (2025) (“[T]he Environmental Division shall be a court
of statewide jurisdiction.”); see also VT. STAT. ANN. tit. 10, § 8002(12) (2025) (defining the
terms “Environmental Court” or “Environmental Division” to mean “the Environmental
Division of the Superior Court established by 4 V.S.A. § 30”). For more comprehensive
explorations of global ECTs, consider: GEORGE (ROCK) PRING & CATHERINE (KITTY) PRING,
U.N. ENV’T PROGRAMME, ENVIRONMENTAL COURTS & TRIBUNALS: A GUIDE FOR POLICY
MAKERS (2016); George (Rock) Pring & Catherine (Kitty) Pring, Twenty-First Century
Environmental Dispute Resolution — Is There an “ECT” in Your Future?, 33 J. ENERGY &
NAT. REs. L. 10, 10 (2015); and GEORGE (ROCK) PRING & CATHERINE (KITTY) PRING,
GREENING JUSTICE: CREATING AND IMPROVING ENVIRONMENTAL COURTS AND TRIBUNALS
(2009). Of course, many jurisdictions across the country utilize municipal environmental
courts.

81 UNEP, ECTS, supra note 59, at 17 (citing Online Interview by George (Rock) Pring &
Catherine (Kitty) Pring with T.S. Durkin (Apr. 23, 2021)).

92 Jd. (citing HAW. STATE JUDICIARY, ANNUAL REPORT 2020 at 64 (2021),
https://www.courts.state.hi.us/wpcontent/uploads/2021/01/2020 Hawaii_State Judiciary
Annual Reportonline.pdf [https://perma.cc/B6QY-PR5V]. Per Diem Second Circuit District
Court Judge Lance D. Collins, who has filed numerous civil complaints in the Environmental
Courts as a litigator (including the very first, see infra text accompanying notes 149-50),
confirms that the vast majority (by far) of Hawai‘i’s Environmental Court cases are filed in
the district courts. Telephone Interview with Lance D. Collins (Jan. 27, 2026) [hereinafter
Collins Interview] (adding that unlike Hawai‘i’s Family Court, where judges typically handle
only family law cases, no one views the Environmental Court judges as separate from their
peers). Accordingly, UNEP analogizes Hawai‘i’s Environmental Court to California’s
dedicated “green judges or green benches.” UNEP, ECTS, supra note 59, at 6, 51; see also
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Circuit Court judges in Hawai‘i,** Vermont’s Environmental Court consists
of only two environmental judges—who primarily conduct hearings
remotely by video conferencing unless they decide it is necessary to hold a
hearing in the area where the case began.®

The Hawai‘i Legislature further narrowed the court’s jurisdiction through
a 2018 amendment that removed exclusive, original jurisdiction over
proceedings relating to parking violations.® Legislative history reveals that
this amendment was designed to promote judicial efficiency interests relative
to the regular District Courts or Traffic Violations Bureau, while retaining
Environmental Court jurisdiction over any parking cases that actually pose
an impact to the environment.®® “[A]ccording to the written testimony
submitted by the Judiciary, during the last eighteen months, twenty-seven
percent of the cases heard by the environmental courts have been for motor
vehicle infractions.”®” Thus, the amendment “allow[s] the environmental
courts to focus on serious environmental cases.”®®

Subsequent observations by retired Hawai‘i Supreme Court Associate
Justice Simeon R. Acoba, Jr. reinforce the underlying legislative intent for
establishing Hawai‘i’s Environmental Court as a “true specialty court”
designed to “be more efficient and expeditious, uniform and consistent in
applications of the subject law, familiar with pertinent agency decisions, and

California Environmental Quality Act, CAL. PUB. RES. CODE § 21167.1(b), (c) (West, Westlaw
through 2026 Sess.).

63 As of this writing, current Environmental Judges by circuit include: Lisa W. Cataldo,
Shirley M. Kawamura, Rowena A. Somerville, Thomas Haia, Kristine Yoo, and Melanie May
(First Circuit); Peter T. Cahill, Kristin Hamman, and Christopher Dunn (Second Circuit);
Kauanoe Jackson, Henry Nakamoto, Kimberly Tsuchiya, Jill Hasegawa, and Michelle
Laubach (Third Circuit); Michael Soong (Fifth Circuit). Email from Jaye M. Atiburcio, Exec.
Sec’y to the C.J. of the Sup. Ct., Haw. State Judiciary, to David M. Forman, Professor & Co-
Director, Env’t L. Program, U. Haw. William S. Richardson Sch. of L. (Feb. 20, 2026) (on
file with author).

% Environmental Division, VERMONT JUDICIARY https://www.vermontjudiciary.org/
environmental [https://perma.cc/FSE2-DHE7] (last visited Jan. 23, 2026).

%5 HAW. REV. STAT. § 604A-2(a)(1); see 2018 Haw. Sess. Laws Act 119, § 1 at 512—13.

% H. Standing Comm. Rep. No. 3035, in 2018 H. Journal, at 1273 (Judiciary on H.B. No.
1936).

67 S. Standing Comm. Rep. No. 189, in 2017 S. Journal, at 880 (Judiciary and Lab. on
S.B. No. 1229).

% S, Standing Comm. Rep. No. 3669, in 2018 S. Journal, at 1557 (“The purpose and
intent . . . is to improve the efficiency of the judicial system . . . this measure will help reduce
the number of cases in the environmental courts, allowing the environmental courts to focus
on serious environmental cases.”); see also S. Standing Comm. Rep. No. 868, in 2017 S.
Journal, at 1191 (“[U]nder this measure, parking violations that may impact the State’s natural
or cultural resources will still be prosecuted in the environmental courts.”).
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predictable in terms of case disposition, than general jurisdiction courts
otherwise would be in the subject law area.”®

A highly regarded former colleague, Professor Emerita Denise E. Antolini,
likewise noted multiple benefits associated with the development of
specialized expertise (particularly with regard to civil environmental review
cases) in addition to sharing information and focusing on environmental
cases, all of which result in well-trained, committed, statewide judges who
are also part of a global network of ECTs.”” Beyond these strengths,
Professor Antolini added that penalties have increased and so has the use of
alternative sentencing;’' however, she acknowledged the need to “nourish”
Hawai‘i’s Environmental Courts by addressing some of their weaknesses,
including the lack of a dedicated building, staff, and funding—particularly in
light of the pushback that can occur in response to courageous decisions, as
experienced by ECTs in some other jurisdictions.” Indeed, the United
Nations Environment Programme (“UNEP”) lists an example from Hawai‘i
of “backsliding” due to political and economic pressures>—viz., as
referenced previously, the removal of Environmental Court jurisdiction over
appeals from contested cases involving the conservation district under HRS
Chapter 183C (except for shoreline setback cases) and, instead, providing for
direct appeal to the Hawai‘i Supreme Court.”

% Acoba, supra note 1, at 14 (footnote omitted). However, Justice Acoba warned that
these developments “may potentially lead to the creation of other like-specialty courts, such
as business or labor courts|[,]” contrary to “the general jurisdiction approach” involving judges
skilled in applying broad equity principles and with a universal contextual view of the judicial
process.” Id. at 14 (noting potential challenges regarding allocation of judicial resources and
forum choice); see also id. at 16-18 (highlighting “the progressive nature of the Hawai‘i
judicial system and its leading role among other jurisdictions™).

70 INT’L UNION FOR THE CONSERVATION OF NATURE, WORLD COMM’N ON ENV’T LAW, The
New State Environmental Court in Hawai i: Challenges and Opportunities (YouTube June
29, 2020) [hereinafter [UCN/WCEL ECT YouTube], https://www.youtube.com/watch?v=
29ezdiBuwXA [https://perma.cc/SNZE-9XSG].

7l See, e.g., ENVIRONMENTAL COURT MANUAL, supra note 46, at 26—27 (concerning
aquatic resources and wildlife violations under HRS Title 12, Chapter 5); 2016 Haw. Sess.
Laws Act 67, §§ 1-6 at 139-41 (codified at HAW. REV. STAT. §§ 187A-13(b), 188-70(c), 190-
5(c) (2023 & Supp. 2025)).

72 JUCN/WCEL ECT YouTube, supra note 70.

73 UNEP, ECTS, supra note 59, at 29, 33 (noting the prospect of changes resulting from
political and economic pressures and the “backsliding of democracy[,]” including an example
from Hawai‘i related to Conservation Districts).

74 See supra text accompanying note 56 (discussing 2016 amendment codified at HRS
section 183C-9).
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A more recent legislative proposal included the following preambular
language: “The legislature further finds that chapter 225P . . . establishes an
aspirational target for achieving a clean economy. As one of the statewide
planning chapters, chapter 225P is not be considered as a mandate.”” This
language suggests pushback against Hawai‘i Supreme Court opinions in
environmental cases outside the Environmental Court’s jurisdiction
involving the Public Utilities Commission (“PUC”):"® In re Hawai ‘i Electric
Light Co. (Hu Honua III)"" and In re Maui Electric Co. (Paehu Solar).” HRS
Chapter 225P codifies the Hawaii Climate Change Mitigation and
Adaptation Initiative, which (among other things) established 2045 as the
target date for achieving net-negative emissions (i.e., sequestering more
atmospheric carbon and greenhouse gases than the State produces),” thus
protecting the State’s economy, environment, health, and way of life by
addressing the causes and effects of climate change.™

Returning to the Judiciary’s implementation efforts concerning the
Environmental Court, former DLNR Chair Suzanne Case acknowledged that
the Hawai‘i Natural Resources Law Enforcement Manual®' evolved from
reference materials created in 2015 by Environmental Law Program (“ELP”)

75 8.B. 2903, 33d Leg., Reg. Sess. (2026) (“A Bill for an Act Relating to a Clean Energy
Economy”; introduced by Senators Wakai, Chang, Elefante, McKelvey, & Richards)
(emphasis added); see also H.B. No. 2492, 33d Leg., Reg. Sess. (2026) (same; introduced by
Representative Ilagan).

76 See supra note 54 (noting removal of HRS Chapter 269 concerning the PUC from the
list of statutory provisions under the proposed Environmental Courts’ jurisdiction). But see
Ord. Denying Def.’s Motion to Dismiss, Navahine F. v. Haw. Dep’t of Transp., No. 1CCV-
22-0000631, at *8—9 (Haw. 1st Cir. Apr. 6, 2023) (relying on legislative “mandates” under
HRS Chapter 225P to deny the defendant’s motion to dismiss the world’s first youth-led
constitutional climate case targeting transportation systems).

77 In re Haw. Elec. Light Co. (Hu Honua III), 152 Hawai‘i 352, 358, 526 P.3d 329, 335
(2023) (“HRS § 225P-5 mandates that we reduce emissions now, before the damage done to
the environment is irreversible”—i.e., “before action becomes impossible for future
generations”) (emphasis added); see also infra note 157 (summarizing the Hu Honua trilogy
of cases).

78 In re Maui Elec. Co. (Pachu Solar), 150 Hawai‘i 528, 538 & n.15, 506 P.3d 192, 202
& n.15 (2022) (“We hold that the ‘public interest’-minded balancing requirement under HRS
§§ 269-6(b) and 269-6(b) aligns with core public trust principles weighing protection and
utilization” and further noting that “HRS chapter 269 also intersects with article XI, section 9
of the Hawai‘i Constitution” as a law relating to environmental quality that “imposes an
obligation on the PUC to consider fossil-fuel related harms and promote climate change
mitigation” applicable to all of the PUC’s duties—implicitly including HRS Chapter 225P).

79 HAW. REV. STAT. § 225P-5(a) (2017 & Supp. 2025).

80 1d. § 225P-1 (2017 & Supp. 2025).

81 ENVIRONMENTAL COURT MANUAL, supra note 46.
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Professor Denise Antolini and her team of Richardson Law School graduates
for the first judicial training of the Hawai‘i Environmental Court.®* Chair
Case explained that the manual “evolved and expanded over the past seven
years into two remarkable resources: first, a comprehensive internal judicial
Benchbook for the Hawai‘i Environmental Court judges and, second, this
parallel public-facing Manual.”® Accordingly, “[a]s DLNR has gained
experience in presenting thousands of primarily misdemeanor cases each
year to the Court, the need for a comprehensive and updated reference guide
that all stakeholders can use to navigate the relevant laws for the
Environmental Court has become more evident.”® These stakeholders
include all DLNR divisions, particularly the Division of Aquatic Resources
(“DAR”) and DOCARE, in addition to county prosecutors, public defenders,
conservation organizations, and the public.®

DOCARE continued to develop its CRVS as a vehicle for streamlining the
processing of violations by realigning enforcement actions and distributing
cases (civil and criminal) through administrative processes including
administrative penalties authorized by law or administrative rules.*® The
CRVS allows the DOCARE Chief or Enforcement Officer the option of
diverting less egregious offenses away from the criminal courts resulting in
“quicker dispositions, less burdensome evidentiary standards, and more
uniform imposition of penalties.”®” Since the BLNR adopted its first
administrative sanctions schedule for DAR in 2009, it has amended those
provisions as well as approved sanctions schedules for the Division of
Boating and Ocean Recreation, the Officer of Conservation and Coastal
Lands (“OCCL”), the Engineering Division, Division of State Parks, and the
Division of Forestry and Wildlife (‘DOFAW”).%

8 Id. at4.

83 Id. (emphasis in original).

84 1d.

851d.

8 See id. at 11 (citing 2004 Haw. Sess. Laws Act 142 at 60914 (codified at HAW. REV.
STAT. ch. 199D (2023 & Supp. 2025)); id. (noting the adoption of HAW. ADMIN. R. ch. 13-1,
subch. 7 (2009)); see also supra note 48 and accompanying text (noting Judiciary support for
DLNR’s CRVS efforts).

87 ENVIRONMENTAL COURT MANUAL, supra note 46, at 11 (noting that administrative
sanctions do not preclude criminal prosecution against the same person for a criminal offense
conducted in the same course of conduct, and vice versa).

8 Id.; see also id. at 11-12 (noting that adoption of DOFAW’s administrative sanctions
schedule in 2021 covered over 200 statutes and administrative rules affecting forest reserves,
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DAR Program Manager David Sakoda previously observed that “[w]e’re
seeing good dispositions in favor of the environment, and the judges
becoming more aware of why we have these natural-resource laws, and the
value in imposing adequate sentences to deter future violators[.]”® By
comparison, the pre-Environmental Court system involved “a lot of illegal
hunting, fishing, and illegal activity at state parks mixed in with assaults and
other criminal activity” but “[a] lot of the judges, . . . wouldn’t give
appropriate sentences for fishing violations — things people might consider
minor infractions.””® Looking forward, Sakoda added that “[w]ith climate
change it’s going to be important to be able to enforce the laws that protect
our environment” while noting that it makes sense to implement
environmental courts “on a state and local level . . . because there are so many
different types of issues” in different locations.”!

In its initial years, Chief Justice Recktenwald referenced Hawai‘i’s
Environmental Courts just twice during his 2017 State of the Judiciary
remarks,” followed by a passing reference to the complexity of
environmental cases in 2019.> Although he subsequently omitted mention
of the Environmental Courts during his 2021 and 2023 remarks,’* his final

natural area reserves, wildlife sanctuaries, game management areas, and public hunting areas,
as well as threatened and endangered species).

8 Bva Fedderly, Environmental Court Tasked with Cleaning Up Rockdale, Georgia,
COURTHOUSE NEWS SERV. (Mar. 20, 2018), https://www.courthousenews.com/environmental-
court-tasked-with-cleaning-up-rockdale-georgia/  [https://perma.cc/4776-W84T] (quoting
Telephone Interview by Eva Fedderly with David Sakoda, Program Specialist, Haw. Dep’t of
Land and Nat. Res. (Mar. 2018)).

N Jd.

! Id. (acknowledging further a “lot of federal issues that can transcend the boundaries™).

92 Chief Justice Mark E. Recktenwald, Haw. Sup. Ct., State of the Judiciary 9 (Jan. 25,
2017), https://www.courts.state.hi.us/wp-content/uploads/2017/01/State_of the Judiciary
2017.pdf [https://perma.cc/7YQU-KE29] (“Our courts will face challenging environmental
issues in the years ahead. We are well positioned to address those issues in a consistent,
informed manner, thanks to the Legislature’s decision to create the Environmental Court.”)
(emphasis added); see also id. at 2 (“The broad range of matters that come to our courts for
resolution include . . . disputes involving . . . the environment.”).

93 Chief Justice Mark E. Recktenwald, Haw. Sup. Ct., State of the Judiciary 2 (Jan. 24,
2019),  https://www.courts.state.hi.us/wp-content/uploads/2019/01/State-of-the-Judiciary
FINAL 01-24-19.pdf [https://perma.cc/4ARMS-PVMT7] (“Every day, our judges address some
of the most sensitive and challenging problems facing our community . . . [including] complex
environmental cases.”).

%% Chief Justice Mark E. Recktenwald, Haw. Sup. Ct., State of the Judiciary (Jan. 25,
2023), https://www.courts.state.hi.us/wp-content/uploads/2023/01/State_of the Judiciary
Chief Justice Recktenwald 01-25-2023.pdf [https://perma.cc/YOWM-TRTK]; Chief Justice
Mark E. Recktenwald, Haw. Sup. Ct.,, State of the Judiciary (Jan. 27, 2021),
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2025 State of the Judiciary address proudly acknowledged that “[w]e’ve
come a long way since 2010 . . . [b]ack then, there was no . . . Environmental
Court” but today that program is flourishing.”® True to form, Chief Justice
Recktenwald acknowledged “the support of the Legislature and our
community partners” before focusing his remaining remarks on: delivering
critical services; enhancing access to justice; innovating for evolving needs;
and promoting trust and confidence in the courts.”®

Although the Chief Justice seems to have characteristically avoided taking
credit for his own involvement, Justice Wilson clarified that:

Through every phase of the creation of the environmental
court, Chief Justice Recktenwald has led with a clear, steady
belief that the Judiciary and Hawai‘i bar will make the court
a success. It was his vision to gain insights from other
jurisdictions with environmental courts, including Vermont
and India. He personally organized close collaboration
within the Judiciary, including neighbor island staff and
judges.”’
C. Unanimous Recktenwald Court Opinions Regarding HRS Chapter
6044

As of this writing, the Hawai‘i Supreme Court has issued just three
published decisions—all unanimous—that specifically reference the
Environmental Courts’ enabling act, HRS Chapter 604A. Before describing
those three cases, it is worth noting the court’s prior unanimous order

https://www.courts.state.hi.us/wp-content/uploads/2021/02/SOJ-FINAL-WRITTEN-
COPY2021.pdf [https://perma.cc/SFX7-INGW].

95 Chief Justice Mark E. Recktenwald, Haw. Sup. Ct., State of the Judiciary 3 (Jan. 23,
2025), https://www.courts.state.hi.us/wp-content/uploads/2025/01/2025_State of the
Judiciary _Speech 01.23.25.pdf [https://perma.cc/M3NR-EB4V].

% Id. at 3-20.

97 Wilson, Environmental Court, supra note 42, at 12. Upon Justice Wilson’s retirement,
Chief Justice Recktenwald again highlighted the former Justice’s “significant role in the
creation of the statewide Environmental Court.” PROCLAMATION, SUPREME COURT OF THE
STATE OF HAWAI‘T (May 23, 2023), https://www.courts.state.hi.us/wp-content/uploads/2023/
05/05.23.23-Proclamation-Michael-Wilson-11-x14.pdf [https://perma.cc/5SF4X-497R]; see
also Press Release, Haw. State Judiciary, Celebrating Justice Michael D. Wilson Day (May
25, 2023), https://www.courts.state.hi.us/news_and_reports/2023/05/celebrating-justice-
michael-d-wilson-day [https:perma.cc/4BGV-FZTQ] (“His leadership and influence also
extended beyond our shores, helping to found the Global Judicial Institute on the
Environment.”).
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authored by Chief Justice Recktenwald, which denied a petition for writs of
mandamus and prohibition in Board of Land & Natural Resources v.
Crabtree.”® The court issued its succinct two-page order just two weeks and
a day after BLNR filed a petition claiming that an Environmental Court order
restoring water to East Maui streams left the island without enough water to
battle fires that ravaged the island of Maui on August 8, 2023.%

Senior Environmental Court Judge for the First Circuit, Jeffrey P.
Crabtree, issued the underlying order reducing the amount of water that
Alexander & Baldwin, Inc. (“A&B”) and East Maui Irrigation Company,
LLC (“EMI”) could divert from East Maui streams per day under revocable
permits issued by BLNR.'” Judge Crabtree’s June 2023 order relied upon
the court’s general equitable powers under HRS section 604A-2(b) in
addition to a provision of the Hawai‘i Administrative Procedure Act
(“HAPA”);'"" he then “re-ordered” the permit modification on July 14, 2023,
explaining that BLNR should have held a contested case hearing as requested
by the Sierra Club.'” When BLNR filed its petition for writs of mandamus
and prohibition less than a month later, seeking both to enjoin him from
modifying the revocable permit conditions and to impose an immediate stay
of the order, Judge Crabtree declined to respond.'®

%8 Ord. Denying Petition, Bd. of Land & Nat. Res. v. Crabtree, SCPW-23-0000471, 2023
WL 5443252, at *1 (Haw. Aug. 24, 2023) (Recktenwald, C.J., joined by McKenna and Eddins,
JJ., along with DeWeese and Kawashima, JJ., assigned by reason of vacancies).

9 See Elena Chang, Wai Ea: Restoring Hawai ‘i’s Public Trust and Reclaiming Lahaina’s
Water Future, 46 U. HAW. L. REV. 366, 370 & n.20, 394 & n.173 (2024) [hereinafter Chang,
Wai Eal).

100 Bq, of Land & Nat. Res. v. Crabtree, 154 Hawai‘i 113, 115, 547 P.3d 446, 448 (2024)
(noting modification of cap from 40.49 to 31.5 million gallons of water per day); see also
Carmichael v. Bd. of Land & Nat. Res., 150 Hawai‘i 547, 55253, 506 P.3d 211, 216—17
(2022) (noting that BLNR has been issuing the revocable permits annually since 1986). The
Carmichael decision is beyond the scope of this publication.

01 Crabtree, 154 Hawai‘i at 115, 547 P.3d at 448 (citing HRS section 91-14(g) in relation
to BLNR’s decision denying the Sierra Club’s request for a contested case hearing on
A&B/EMLI’s request to approve continuation of the revocable permits).

192 Jd. (adding Judge Crabtree’s further reliance on public trust doctrine principles and
explaining his desire “not to risk chaos or unintended consequences by voiding the revocable
permits in their entirety” because “[d]oing so would potentially leave a legal vacuum until
BLNR can issue new permits, which in turn could threaten reliable availability of necessary
water”).

103 Id. at 115, 120, 547 P.3d at 448, 453; see also HAW. R. App. P. 21(c) (“If the judge
named respondent does not desire to appear in a proceeding, the judge may advise the appellate
clerks and all parties by letter, but the petition shall not thereby be taken as admitted.”).
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1. Crabtree

Justice Eddins’ authored the Hawai‘i Supreme Court’s unanimous opinion
granting the Sierra Club’s subsequent motion for attorney’s fees.'® The
decision includes the court’s first references to general equitable powers
authorized by HRS section 604A-2(b),'” and is accompanied by a powerful
vindication of the Environmental Court that emphasizes “counterfactual” and
“dubious” agency claims (with little or no support) about purported
impediments to fire-fighting efforts. '

The Hawai‘i Supreme Court went on to hold, as a matter of first
impression, that the state waives its sovereign immunity when initiating an
original action that functioned as an action for injunctive relief.'”” Because
BLNR made frivolous claims in bad faith then refused to withdraw those
claims after receiving notice of the Sierra Club’s intent to seek attorney’s
fees,'” the court awarded the organization its reasonable attorney fees and
costs under HRS sections 602-5(a)(6) and 607-14.5(b).'®”

104 1d. at 115164, 121, 547 P.3d at 448—497, 454. The same panel of justices and judges
joined Justice Eddins’ opinion, including Chief Justice Recktenwald.

105 Jd. at 115, 547 P.3d at 448.

196 Jd. at 118, 547 P.3d at 451. “Contrary to the claims in BLNR’s petition, there was
enough permitted water and reserve water to fight the fires. And the environmental court’s
actions did not ‘result[] . . . in an imminent threat to public health and safety.”” Id. at 117, 547
P.3d at 450.

07 1d. at 117, 12021, 547 P.3d at 450, 453—54; see also id. at 119, 547 P.3d at 452. The
court noted the Sierra Club’s reminder that BLNR’s petition sought to “exploit[] a tragedy”;
adding its own observation that it seems “BLNR tried to leverage the most horrific event in
state history to advance its interests” through an “attention-grabbing . . . petition . . . [b]ased
on . . . [flacts wrapped in super-charged word choices,” and, criticizing the agency for
presenting no evidence to support its claims about Judge Crabtree’s purportedly “uninformed
notions of hydrology.” Id.

108 Jd. at 117, 119, 547 P.3d at 450, 452; see also id. at 116, 547 P.3d at 449 (noting that
BLNR’s petition “second-guessed the environmental court’s rulings,” and agreeing with the
Sierra Club that the agency’s “quibbles with those calls hardly amounted to writ material,”
and instead sought to “leap-frog[] . . . ongoing appellate proceedings”); see id. at 121, 547
P.3d at 454 (“To call the Department of the Attorney General’s petition intemperate or insolent
may understate its tone.”).

109 Jd. at 120-21, 547 P.3d at 453-54 (“The Sierra Club is entitled to the attorney fees
and costs detailed in counsel’s declaration and the attorney fees and costs incurred to litigate
its motion.”).
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2. Sierra Club

The Hawai‘i Supreme Court returned to the underlying orders issued by
Judge Crabtree in Sierra Club v. Board of Land & Natural Resources.'"°
Justice Devens’ unanimous opinion likewise relies (in part) on the
Environmental Court’s general equity powers under HRS section 604A-
2(b)."" Accordingly, the Sierra Club court reversed the Intermediate Court
of Appeals (“ICA”) majority, and affirmed several Environmental Court
orders including its awards of attorney fees and costs.''? The dispute centered
upon BLNR'’s decision during a 2020 public meeting to deny the Sierra
Club’s proper and timely contested case hearing request, and then grant A&B
and EMI’s request to “continue” (i.e., renew) four revocable water use
permits under HRS section 171-55.'"

The court affirmed the ICA’s unanimous holding that BLNR’s decision
implicated Sierra Club’s constitutional right to a clean and healthful
environment as defined by HRS section 171-55 and HRS Chapter 343, but
reversed the ICA majority’s rejection of HRS Chapter 205A,"'' as well as the
ICA majority’s conclusion that due process did not require the agency to hold

110 Sjerra Club v. Bd. of Land & Nat. Res., 156 Hawai‘i 382, 386, 575 P.3d 472, 476
(2025); ¢f. Carmichael v. Bd. of Land & Nat. Res., 150 Hawai‘i 547, 572, 506 P.3d 211, 236
(2022) (vacating ICA judgment and vacating circuit court order holding that HRS Chapter 343
process is inapplicable, while affirming that revocable permits were not authorized under HRS
section 171-55).

1T Sierra Club, 156 Hawai‘i at 400, 575 P.3d at 490 (quoting HRS section 604A-2(b)
and concluding that “the Environmental Court did not err” because “[t]he court properly
exercised its statutory and equitable authority pursuant to HRS § 91-14(g), (i); HRS § 604A-
2(b); and HRS § 603-21.97); see also id. at 390, 575 P.3d at 480 (noting that the court issued
its underlying order “[pJursuant to its authority under HRS § 91-14, HRS § 604A-2(b) . . . and
the state constitution”).

12 1d. at 401, 575 P.3d at 491; see also id. at 389-90, 575 P.3d at 479—80 (summarizing
the Environmental Court’s May 2021 Interim Decision, July 2021 Order Modifying Permits,
August 2021 Findings of Fact, Conclusions of Law and Order, award of attorney fees and
costs pursuant to the private attorney general doctrine, and July 2022 final judgment); id. at
387-88, 390-91, 575 P.3d at 477-78, 480—81 (summarizing the ICA’s unanimous opinion
holding that the Sierra Club had a constitutionally protected interest in a clean and healthful
environment as defined by HRS section 171-55 and HRS Chapter 343 but not HRS Chapter
205A; and its split opinion further holding that the Environmental Court only had jurisdiction
over the BLNR’s denial of the contested case hearing—for which constitutional due process
did not require a hearing—such that the Environmental Court lacked jurisdiction to modify
the permits, in addition to vacating the award of attorney fees and costs to the Sierra Club).

113 Jd. at 386, 575 P.3d at 476.

114 1d. at 393, 575 P.3d at 483 (relying on the right to a clean and healthful environment
under article XI, section 9 of the Hawai‘i Constitution, discussed infia at Part II).
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a contested case hearing before voting to approve the permit renewals.''
Accordingly, the Sierra Club court concluded that the Environmental Court
properly (a) exercised its statutory and equitable authority to modify the
permits pending resolution of the matter on remand, and (b) awarded attorney
fees and costs to the Sierra Club.''®

With respect to HRS Chapter 205A, the Hawai‘i Supreme Court explained
that a plain reading of several CZMA provisions,''” along with insights from
legislative history for the 1993 CZMA amendments,''® further supported its
conclusion that due process required the agency to grant the Sierra Club’s
request for a contested case hearing before voting to renew the permits.
Moreover, the organization did not receive a meaningful opportunity to be
heard based on its participation in a bench trial concerning BLNR’s prior
renewal of 2019 and 2020 permits, because of “new evidence” including: (i)
DAR’s recommendation that stream restoration should be a high priority, (ii)
inconsistencies between actual water use and estimated water use revealed
by A&B’s own reports to BLNR, (iii) lack of clarity in the record to justify a
new permit condition excluding system losses and evaporation as sources of
water waste for 2021 when such circumstances were deemed water waste in
2020 for the purpose of a continuing condition that prohibited any waste of
water, (iv) lack of an opportunity to cross-examine witnesses, (v) submission
of over 13,000 pages of material relating to the permits, and (vi) a lack of

115 Id. at 387, 575 P.3d at 477; see also id. at 389, 575 P.3d at 479 (distinguishing the
organization’s challenges to previously issued permits); id. at 395—98, 575 P.3d at 485—88
(applying constitutional due process analysis). It is worth noting that the unanimous Sierra
Club court took a functional approach to the nature of the agency’s final decision. /d. at 399,
575 P.3d at 489 (citing with approval Kilakila ‘O Haleakal[a] v. Bd. of Land & Nat. Res.
(Kilakila I), 131 Hawai‘i 193, 214, 317 P.3d 27, 48 (2013) (Acoba, J., concurring) (“[T]his
court has taken a functional approach to what can be considered a contested case hearing for
purposes of judicial review, consistent with the policy of favoring judicial review in
administrative actions.”)).

116 1. at 387, 575 P.3d at 477.

17 Id. at 393, 575 P.3d at 483 (citing HRS section 205A-1 (2017 & Supp. 2025) for
definition of “coastal zone management area” as including but not limited to “all lands of the
State”; stressing the binding nature of CZMA’s legislative objectives, policies and guidelines
upon “all agencies, within the scope of their authority” over actions within the area); see also
id. at 394, 575 P.3d at 484 (citing HAW. REV. STAT. §§ 205A-2, -2(a), -2(c)(4)(A), -2(c)(4)(D),
-2(c)(4)(E), and -4(b) (2017 & Supp. 2025)).

18 Id. at 393-94, 575 P.3d at 48384 (citing 1993 Haw. Sess. Laws Act 91, § 1 at 123,
which amended the CZMA by removing prior exclusion of state forest reserves and thus
providing a comprehensive approach to protecting Hawai‘i’s coastal areas from nonpoint
sources of pollution in inland forest reserves).
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consistency between actual water use data submitted by A&B and the
agency’s prior consideration of estimated water use.

Accordingly, the Sierra Club court emphasized ICA Judge Nakasone’s
dissent, which notes the risk of erroneous deprivation notwithstanding the
short duration of permits that are typically continued annually (for twenty
years, no less) without a contested case hearing.''” Among other things,
Judge Nakasone acknowledged that there was “no Hawai‘i precedent” at the
time “to guide the lower courts on the interpretation and application of this
unique provision [HRS section 604A-2(b)] conferring equity powers on the
Environmental Court.”'?® Sierra Club further held that the government’s
interest and burdens associated with requiring BLNR to hold a contested case
hearing did not outweigh the additional protections such a proceeding could
provide to the organization.'”! In addition, constitutional due process
required the agency to hold the hearing before voting to renew the 2021
permit.'?

Finally, because BLNR issued the permits “pursuant to a constitutionally
unlawful procedure that had to be vacated[,]”'* the Sierra Club court
reversed the ICA majority’s decision vacating the Environmental Court’s
two orders awarding attorney fees and costs based on the private attorney
general doctrine.'” The Hawai‘i Supreme Court explained that the
organization met all three factors under the doctrine’s equitable rule.'?

119 Jd. at 396, 575 P.3d at 486.

120 Sierra Club v. Bd. of Land & Nat. Res., 154 Hawai‘i 264, 288 n.20, 550 P.3d 230,
254 n.20 (App. 2024). Of course, the circuit courts already possessed equitable powers prior
to the adoption of HRS Chapter 604A.

121 Sjerra Club v. Bd. of Land & Nat. Res., 156 Hawai‘i 382, 397, 575 P.3d 472, 487
(acknowledging the financial and administrative costs of a contested case hearing but agreeing
with Judge Nakasone’s observation that an agency hearing officer would have the power to
conduct such proceeding in an efficient, judicious and expeditious manner; adding that the
government’s interest in satisfying its legal obligation to determine whether the permit
conditions and rent charged were in the best interest of the state under HRS section 171-55
would be advanced by holding a contested case hearing); see also Sierra Club v. Bd. of Land
& Nat. Res., 154 Hawai‘i 264, 287, 550 P.3d 230, 253 (App. 2024) (Nakasone, J., dissenting).

122 Sierra Club, 156 Hawai‘i at 397-98, 575 P.3d at 487—88 (citing Sandy Beach Def.
Fund v. City Council of City & Cnty. of Honolulu, 70 Haw. 361, 378, 773 P.2d 250, 261
(1989); Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res. (Mauna Kea I), 136 Hawai‘i 376,
391, 363 P.3d 224, 239 (2015)).

123 Id. at 399, 575 P.3d at 489.

124 Id. at 400—01, 575 P.3d at 490-91 (applying equitable principles under the private
attorney general doctrine).

125 Id. at 401, 575 P.3d at 491. Prior to Chief Justice Recktenwald’s retirement at end of
day September 30, 2025, the court issued its two-part opinion in a successor case, Kia‘i Wai
o Wai‘ale‘ale v. Bd. of Land & Nat. Res. (Kia i Wai II), 157 Hawai‘i 303, 576 P.3d 816
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3. Dailey

Between its Crabtree and Sierra Club rulings, the Hawai‘i Supreme Court
issued Dailey v. Department of Land & Natural Resources.'*® The decision
only references the Environmental Courts’ creation briefly (in a footnote),
along with the courts’ exclusive jurisdiction under HRS section 604A-2(a)(1)
over administrative appeals arising out of HRS Title 12, including HRS
Chapter 183 (Forest Reserves, Water Development, Zoning).'”” Justice
McKenna’s opinion for the (once again) unanimous court remanded the case
with instructions to promptly transfer it back to the Hawai‘i Supreme Court
(as previously requested by the appellants, but denied by the Environmental
Court) for a decision on the merits that serves the interests of justice'**—in

other words, acknowledging confusion about the Environmental Court’s

(2025); see infra Part I11.B.5 (discussing the court’s application of a “functional approach” to
judicial review of agency proceedings, notwithstanding the more restrictive interpretation
issued just eighteen days previously in Maui Lani Neighbors, Inc. v. State (Maui Lani), 156
Hawai‘i 520, 575 P.3d 610 (2025)—as described in Part II1.B.4 infra). Several articles
published by Richardson Law School colleagues and students associated with the Ka Huli Ao
Center for Excellence in Native Hawaiian Law can help provide a better understanding of the
truly epic battles over water on the Island of Maui (not to mention elsewhere in the State of
Hawai‘i). See, e.g., A. U‘ilani Tanigawa Lum, Ola I ka Malu ‘Ulu o Lele: An Emerging
Collective Memory of Injustice in Maui Komohana as a Foundation for Recovery from
Lahaina’s Wildfires and Restorative Justice for Hawai ‘i, 47 U. HAW. L. REV. 2, 42—-51, 58—62
(2024); Holly K. Doyle, E Ho ‘i ka Nani I Moku ‘ula La: The Commission on Water Resource
Management’s Public Trust Duty to Fully Restore Moku ‘ula and Mokuhinia, 46 U. HAW. L.
REv. 313, 314-30 (2024); Chang, Wai Ea, supra note 99, at 367-96; A. U‘ilani Tanigawa
Lum, Aia I Wai‘oli ke Aloha ‘dina: Re-centering ‘Aina and Indigenous Knowledge for
Restorative Environmental Justice, 41 UCLA J. ENV’T L. & PoL’y 301, 331-32 & nn.187-90
(2023); D. Kapua‘ala Sproat & MJ Palau-McDonald, The Duty to Aloha ‘Aina: Indigenous
Values as a Legal Foundation for Hawai‘i’s Public Trust, 57 HARV. C.R.-C.L. L. REV. 525,
540—45 (2022); Luukia Nakanelua, Na Mo ‘o o Ko ‘olau: The Water Guardians of Ko ‘olau
Weaving and Wielding Collective Memory in the War for East Maui Water, 41 U. Haw. L.
REV. 189, 192-97,209—-13, 222-39 (2018); D. Kapua‘ala Sproat, 4 Question of Wai: Seeking
Justice Through Law for Hawai ‘i Streams and Communities, in A NATION RISING: HAWAIIAN
MOVEMENTS FOR LIFE, LAND, AND SOVEREIGNTY 199, 202—15 (Noelani Goodyear Ka‘opua et
al. eds., 2014).

126 Dailey v. Dep’t of Land & Nat. Res., 155 Hawai‘i 348, 348, 564 P.3d 1147, 1147
(2025).

127 Id. at 351 n.6, 564 P.3d at 1150 n.6.

128 Id. at 354, 358, 564 P.3d at 1153, 1157.
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jurisdiction over shoreline setback issues under HRS Chapters 205A and
183C (as distinguished from Chapter 183).'%

The landowners filed multiple appeals from a series of BLNR decisions
imposing fines related to an unpermitted seawall constructed by the
landowners (around 2006 to 2007) atop a deteriorating revetment originally
built in 1970."*° The landowners filed their initial appeal on June 13, 2014,
prior to the launch of the Environmental Court (and the subsequent
amendment preserving that court’s jurisdiction over shoreline setback issues
under HRS section 183C-9)."*! Following remand, the agency determined
that the OCCL failed to meet its burden on that point but nevertheless
concluded that the new seawall constituted a violation.'** The landowners
filed their second appeal with the Environmental Court on June 23, 2017,
erroneously relying upon the legislative amendment described above.'*?
Absent any jurisdictional challenge, Judge Crabtree noted procedural
infirmities in the agency’s decision and, once again, vacated the BLNR’s
order with instructions remanding the matter for another contested case
hearing.'**

On June 16, 2022, the agency issued its order determining that the
revetment was a “nonconforming” (once legal) structure absent proof that it
was built seaward of the shoreline and in the conservation district.'®

129 See id. at 352-353, 564 P.3d at 1151-52 (noting appellants’ argument that land
seaward of the shoreline falls within DLNR jurisdiction under HRS Chapter 183, while land
toward the mountains from the shoreline falls within the City’s jurisdiction); id. at 355 n.10,
564 P.3d at 1154 n.10 (acknowledging the City’s exclusive or delegated jurisdiction over
shoreline setback issues, which the DLNR implicitly recognized in 2014 when it abandoned
any attempt to enforce HRS Chapter 205A against the appellants and instead proceeded solely
under HRS Chapter 183C); ¢f. Melody Kapilialoha MacKenzie, He Ali‘i Ka ‘dina: The
Recktenwald Court’s Engagement with Native Hawaiian Rights, 48 U. HAw. L. REv. 329,
330-31 & n.4 (2026) (noting that “jurisdictional and procedural obstacles have threatened
consideration of otherwise meritorious claims” involving traditional and customary native
Hawaiian rights; then clarifying that such rights involve “irreplaceable” as well as
“interconnected and interdependent” natural elements that are cared for by native Hawaiian
cultural practitioners “as they do for other members of their families” or ‘ohana).

130 Dailey, 155 Hawai‘i at 34952, 564 P.3d at 1148-52.

131 Id. at 351, 564 P.3d at 1150. The circuit court remanded the matter back to the agency
for a determination whether the original rock pile revetment was built within the conservation
district. Id.

132 14

133 Id. at 349 n.2, 564 P.3d 1148 n.2 (citing HAW. REV. STAT. § 183C-9); see also id. at
351 n.5, 564 P.3d at 1150 n.5 (citing HAW. REv. STAT. § 183C-2, concerning lands in the
conservation district that include lands seaward of the shoreline).

134 Id. at 351, 564 P.3d at 1150.

135 14
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However, DLNR’s unchallenged 2011 certification of the shoreline inland of
the seawall meant that the structure lay within the conservation district.'*
Accordingly, BLNR concluded that the landowners’ willful violation of HRS
section 183C-4 and several duly promulgated administrative regulations—
by demolishing a nonconforming rock pile and reconstructing it into an
unauthorized and unpermitted seawall in the conservation district—
amounted to a continuing violation."*” In addition to imposing an $8,000 fine
for going well beyond what would constitute legal repairs to the
nonconforming revetment, the agency ordered the landowners to remove the
unpermitted seawall as well as remaining sections of the old rock pile and
associated rocks. '**

The landowners then filed their third appeal, this time in the circuit court
(citing HRS section 91-14 and an outdated version of HRS section 183C-
8)."3% After that court “appropriately redesignated the matter as being in the
environmental court[,]”'** BLNR and DLNR asserted lack of jurisdiction as
a defense.'*! The Environmental Court agreed, granting the agency’s motion
to dismiss in addition to declining the landowners’ request to transfer the case
to the Hawai‘i Supreme Court.'*? The landowners appealed to the ICA, which
affirmed the Environmental Court by summary disposition order.'*

On certiorari, the Hawai‘i Supreme Court relied on the plain language of
HRS section 183C-9, further noting that the City has exclusive or delegated
jurisdiction over shoreline setback issues under HRS Chapter 205A, Part
II1.'* Because the landowners never appealed DLNR’s 2011 shoreline
certification, the Environmental Court lacked jurisdiction over both their

136 Id. at 351-52, 564 P.3d at 1150-51.

137 Id. at 352, 564 P.3d at 1151 (citing HAw. ADMIN. R. §§ 13-5-30(b) (eff. 1994), 13-5-
22(P-9)(C-1) (1994), 13-5-22(L-5)(D-1) (1994), and 13-5-37(c) (1994)).

138 17

139 Id. (noting the agency’s argument that although the Environmental Court “still
retained jurisdiction over appeals concerning HRS Chapter 205A Part III[,]” those counts were
dismissed because they were under the City’s jurisdiction instead); see also id. at 354, 564
P.3d at 1153.

1490 1d. at 352 & n.8, 564 P.3d at 1151 & n.8.

41 7

142 Id. at 354, 564 P.3d at 1153.

143 Id. (citing Dailey v. Dep’t of Land & Nat. Res., No. CAAP-23-0000415, 2024 WL
2209726, at *7 (Haw. App. May 16, 2024) (SDO)).

144 Id. at 355 & n.10, 564 P.3d at 1154 & n.10 (citing HAW. REV. STAT. §§ 205A-41 to -
49 (2017 & Supp. 2025)); id. at 355 & n.11, 564 P.3d at 1154 & n.11 (citing HAW. REV. STAT.
§ 205A-42, under which BLNR determines shorelines).
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second and third appeals.'* Accordingly, the state’s highest court relied on
HRS section 603-21.9(1) to correct the jurisdictional mistake so that the case
could be heard on the merits. "¢

D. Additional Reflections Concerning the Environmental Court

There are numerous apparent reasons for the relatively small number of
Hawai‘i Supreme Court opinions that specifically address the Environmental
Court’s enabling legislation. Among other explanations, the Judiciary’s
amended Civil Information Sheet merely requires litigants to check a box
marked “Environmental Court” for a very broad array of cases without
mentioning HRS Chapter 604A.

Instead, the form defines Environmental Court cases as those “arising
under Chapters 6D, 6E, 6K, 128D, 339, 339D, 340A, 340E, 342B, 342C,
342D, 342E, 342F, 342G, 342H, 3421, 342], 3421, 342P, 343, and 508C, and
Title 12 (Chapters 171-200D) of the Hawai‘i Revised Statutes.”'*” Thus, it is
likely that many cases filed in the Environmental Court simply do not invoke
the enabling act (or otherwise suggest incorporation of such references into
the court’s conclusions of law), and instead focus upon the specific statutory
provisions relevant to each particular case.

A second explanation is that cases are often settled before an appellate
opinion can be published. The very first Circuit Court environmental case,
filed in the Second Circuit Court,'*® eventually settled in 2016 after unusually
intense litigation efforts involving both corporate counsel and the Attorney
General’s Tort Litigation Division.'* Another Environmental Court case

145 Id.

146 Id. at 35658, 564 P.3d at 1155-57 (distinguishing precedent limited to the
circumstances of otherwise analogous holdings on appeal from the Land Use Commission
(“LUC”), and stressing the courts’ inherent constitutional power to administer and promote
justice).

1472014 JUDICIARY REPORT, supra note 10, at 10, 40-42 (Attachment C), cited supra Part
II.B.

148 Stop Cane Burning v. Dir. of the Dep’t of Health, Civ. No. 15-1-00351 (Haw. Cir. Ct.
July 1, 2015); see also PPM Consultants, First Lawsuit Filed to Hawaif ‘Ji’s New
Environmental Court, THE PPM BLOG, https://www.ppmco.com/first-lawsuit-filed-to-
hawaiis-new-environmental-court/ [https://perma.cc/4PGK-C52L] (quoting then Hawai‘i
State Representative Kaniela Ing describing the Stop Cane Burning lawsuit as “a reminder to
policymakers of what happens with we ignore an issue for too long” and arguing that the
practice of cane burning poses a health risk that should be changed considering that Hawaiian
Commercial & Sugar was running an $11 million deficit at the time).

149 Collins Interview, supra note 62 (noting that the Attorney General usually assigns
environmental cases to either the Administrative, Land or Transportation divisions; adding
that neither the private party nor the State’s attorney’s took the lead, as is typically the case in
such matters); see also Environmental Court Celebrates Four Years, THE MAUI NEWS (June
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settlement received much greater public attention: Navahine F. v. Hawai ‘i
Department of Transportation,' the world’s first youth-led constitutional
climate case seeking to address climate pollution from the transportation
sector, and which apparently involved even more intense litigation tactics. '’

20, 2019), https://www.courts.state.hi.us/wp-content/uploads/2019/06/Environmental-Court-
celebrates-four-years- -News-Sports-Jobs-Maui-News_06-20-19.pdf [https://perma.cc/VAI7
-5UMK]; Sam Small, Maui’s Lungs Win a Big Victory as Judge Upholds 4 of 6 Complaints
Filed by Citizens to Stop Cane Burning — Says Disallowed Complaints Can Be Modified,
MAUI CAUSES.ORG (Feb. 5, 2016), https://mauicauses.org/mauis-lungs-win-a-big-victory-as-
judge-upholds-4-of-6-complaints-filed-by-citizens-to-stop-cane-burning-says-disallowed-
complaints-can-be-modified/ [https://perma.cc/XUS8-ASPY].

130 See generally Complaint for Declaratory and Injunctive Relief, Navahine F. v. Haw.
Dep’t of Transp., No. 1ICCV-22-0000631, at 3—5, 25, 27, 31-32, 60, 66, 68—70 (Haw. Cir. Ct.
June 1, 2022) [hereinafter Navahine Complaint] (alleging that Department of Transportation’s
actions locked in and escalated the use of fossil fuels in violation of constitutional right to a
clean and healthful environment, which instead required implementation of greenhouse gas
mitigation efforts in coordination with other agencies); PBS HAWAI‘L, The Youth Advocates
Behind Navahine v. Hawaii Dep’t of Transportation (YouTube, Aug. 21, 2024),
https://www.youtube.com/watch?v=DPxacGEj28w (on file with author) (describing the
Navahine case); Navahine F. v. Hawai i Department of Transportation, UNIV. COLL. CORK:
CASE L. DATABASE, https://www.ucc.ie/en/youthclimatejustice/caselawdatabase/navahine-f-
v-hawaii-department-of-transportation.html [https:/perma.cc/7XTU-Y2GK] (last visited
Mar. 9, 2026) (summarizing youth plaintiffs’ constitutional climate lawsuit and describing the
2024 settlement requiring transportation sector decarbonization by 2045); Navahine F. v.
Hawai ‘i Department of Transportation, SABIN CTR. FOR CLIMATE CHANGE L.: U.S. CLIMATE
CHANGE LITIGATION DATABASE, https://www.climatecasechart.com/collections/navahine-f-v-
hawai-i-department-of-transportation _b3f4d8 [https://perma.cc/Y364-DADE] (last visited
Jan. 29, 2026) (charting and linking the overall docket history of Navahine); Navahine F., a
Minor v. Dept. of Transportation of Hawai i et al., CLIMATE RTS. AND REMEDIES PROJECT:
CLIMATE RTS. DATABASE (June 24, 2024), https://climaterightsdatabase.com/2023/08/07/
navahine-f-a-minor-v-dept-of-transportation-of-hawaii-et-al/ [https://perma.cc/ZT4T-
MDUCT] (blogging and summarizing Navahine).

151 Press Release, Gov. Josh Green, Historic Agreement Settles Navahine Climate
Litigation (June 20, 2024) [hereinafter Navahine Settlement], https://governor.hawaii.gov/
newsroom/office-of-the-governor-news-release-historic-agreement-settles-navahine-climate-
litigation/ [https://perma.cc/VS99-CWVP] (describing a first of its kind settlement agreement
in which “state government entities have decided to work with youth plaintiffs to address
concerns regarding constitutional issues arising from climate change, and commit to
implementing specific plans and programs designed to decarbonize a state transportation
system and reduce greenhouse gas pollution and fossil fuel dependence.”); Daryl Huff,
Mainland Firm Charging Millions to Defend State Against Keiki Lawsuit, HAW. NEWS NOow
(Jan. 12, 2024), https://www.hawaiinewsnow.com/2024/01/13/mainland-firm-charging-
millions-defend-state-against-keiki-climate-lawsuit/ [https://perma.cc/VC83-PCL6] (quoting
retired Justice Wilson: “The tactics that are being used in this deposition against one of the
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On the eve of trial (more than two years after the original filing date),
Environmental Court Judge John M. Tonaki ultimately accepted the
proposed settlement while retaining continuing jurisdiction to resolve any
future disputes relating to the agreement’s implementation. '

Additional explanations include the fact that the vast majority (by far) of
Environmental Court cases take place in the district courts and, generally, are
not appealed.'>* Notices of appeal in many civil cases have, of course, been
filed following their completion before the Environmental Courts. Numerous
such appeals are currently pending before the ICA'** and may eventually

young women that are plaintiff are not tactics that would be tactics used by our attorneys here
in Hawai[‘]i . . . we have a lot more respect.”).

152 See Navahine Settlement, supra note 151.

153 See HAW. JUDICIARY, 2025 ANNUAL CASELOAD REPORT 8 tbl. 7, 23 tbl. 22 (Feb. 2026),
https://www.courts.state.hi.us/wp-content/uploads/2026/02/FY2025 annual report
statistical supplement Final Draft-2.pdf [https://perma.cc/96AP-5JVE] (listing fifty-five
civil cases filed in the Environmental Court across all circuits, and district court criminal
filings across all circuits, including fish and game (303) and harbor boating (242), also noting
that additional DLNR cases may be filed under “all other offenses”); see also Collins
Interview, supra note 62. In his role as Per Diem Judge, District Court for the Second Circuit,
Collins (like other judges) receives six hours of Environmental Court training every two years.
Collins Interview, supra note 62.

154 Collins further noted the “massive backlog” at the ICA. Collins Interview, supra note
62; see also Chad Blair, Chief Justice Says He'll Retire on High Note After Rare Legislative
Success, HONOLULU C1v. BEAT (May 18, 2025), https://www.civilbeat.org/2025/05/chief-
justice-says-hell-retire-on-high-note-after-rare-legislative-success/  [https://perma.cc/TTE9-
KT2S] (noting backlog of 251 cases pending for at least two years in January 2022, reduced
to forty-two as of May 2025, with that number anticipated to reach zero by the end of the
year); 2022 Haw. Sess. Laws Act 90 at 200 (codified as amended at HAW. REV. STAT. § 602-
51(2016 & 2025 Supp.)) (expanding ICA to a total of seven judges in order to resolve a greater
number of appeals more expeditiously and assist the court’s efforts to reduce its backlog);
Press Release, Haw. Senate Majority, Senate Confirms Judicial Appointments to the
Intermediate Court of Appeals and to the First Circuit (Oct. 6, 2020),
https://www.hawaiisenatemajority.com/press-release/senate-confirms-judicial-appointments-
to-the-intermediate-court-of-appeals-and-to-the-first-circuit [https://perma.cc/B48Z-RGQW]
(noting that the pandemic caused a backlog in the courts); HAW. JUDICIARY, THE MULTI-YEAR
PROGRAM AND FINANCIAL PLAN (2023-2029) BIENNIUM BUDGET (2023-2025) AND VARIANCE
REPORT (2021-2023) 39 (Dec. 2022), https://www.courts.state.hi.us/wp-content/uploads/
2025/05/2022-PFP-Dec-2022-12-14-22-8pm-FINAL.pdf  [https://perma.cc/XRG2-AQNS]
(“[N]ew filings and caseload also increased significantly from [fiscal year] 2019 before
COVID - from 2,981 new filings and a 6,623 caseload . . . to 5,792 filings and a caseload of
11,589 in [fiscal year] 2022.”). Another apparent factor contributing to the ongoing backlog
is the lack of qualified court reporters. Lynn Kawano, Critical Shortage of Court Reporters
Causing Delays in Trial Cases, Appeals, HAW. NEWS Now (June 18, 2025), https://
www.hawaiinewsnow.com/2025/06/19/critical-shortage-court-reporters-causing-delays-trial-
cases-appeals/ [https://perma.cc/K9SY-HA74] (noting the Judiciary’s statement that it has
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work their way up to the Hawai‘i Supreme Court—provided the state’s
highest court refrains from denying a petition for writ of certiorari.'>
Assuming that such a petition is even filed, of course, which apparently did
not occur following the ICA’s dismissal of an appeal from Third Circuit
Environmental Court Judge Greg K. Nakamura—in that case, the ICA took
judicial notice of a series of Hawai‘i Supreme Court decisions concerning an
amended Power Purchase Agreement between Hawaiian Electric Light
Company, Inc. (“HELCO”) and Hu Honua Bioenergy, LLC; the parties’
agreement related to the construction and operation of a biomass-fueled
energy production facility from which HELCO would then purchase energy
over a twenty-year period.'”® Further analysis of these trailblazing

“brought back retired court reporters on a temporary basis” and has “looked into the use of
Artificial Intelligence” but the still developing programs “cannot provide the level of accuracy
required”).

155 The Recktenwald Court took judicial notice of multiple separate appeals concerning
BLNR’s renewal of four permits issued to A&B for 2019 through 2022 either pending before
the ICA or on remand to the Environmental Court for further proceedings. Sierra Club v. Bd.
of Land & Nat. Res, 156 Hawai‘i 382, 388 n.5, 389 n.7, 575 P.3d 472, 478 n.5, 479 n.7 (2025)
(citations omitted); see also Sierra Club v. Bd. of Land & Nat. Res., 154 Hawai‘i 264, 269
n.2,275,550 P.3d 230, 235 n.2, 241 (App. 2024) (citations omitted) rev 'd in part, 156 Hawai‘i
382,575 P.3d 472 (2025). The Recktenwald Court rejected certiorari from the ICA’s decision
concluding that Sierra Club’s appeal regarding the 2021 and 2022 permits was moot because
BLNR issued another permit in 2024 subject to new terms and conditions; thus, remanding
those appeals to the Environmental Court for further proceedings. Sierra Club v. Bd. of Land
& Nat. Res., No. CAAP-24-0000082, 2024 WL 5205763, at *2 (App. Dec. 24, 2024), cert.
denied, 2025 WL 944789 (Haw. Mar. 28, 2025).

156 Rohr v. Cnty. of Haw. Windward Plan. Comm’n, No. CAAP-19-0000534, 2024 WL
2240067 (App. May 17, 2024) (taking judicial notice of In re Haw. Elec. Light Co., Inc. (Hu
Honua I), 145 Hawai‘i 1, 445 P.3d 673 (2019); In re Haw. Elec. Light Co., Inc. (Hu Honua
1I), 149 Hawai‘i 239, 487 P.3d 708 (2021); In re Haw. Elec. Light Co., Inc. (Hu Honua III),
152 Hawai‘i 352, 526 P.3d 329 (2023)). The Hu Honua trilogy of cases ultimately resulted in
affirmance of the PUC decision to reverse course and deny the Purchase Power Agreement
because “it was not in the public interest.” Rohr, 2024 WL 2240067, at *1; see also, e.g., Paul
Rink, Conceptualizing U.S. Strategic Climate Rights Litigation, 49 HARV. ENV’T L. REV. 149,
214 n.412 (2025) (explaining that Hu Honua I “vindicated the due process rights of Life of
the Land appellants to have their views heard on utilities decisions that affect their
constitutional right to a clean and healthful environment”; Hu Honua II “clarified the initial
ruling”; and Hu Honua Il “reinforced it”); see also John Burnett, Honua Ola Negotiates
Power Purchase Deal with Hawaiian Electric Company, HONOLULU STAR-ADVERTISER (Dec.
26, 2025), https://www.staradvertiser.com/2025/12/26/hawaii-news/honua-ola-negotiates-
power-purchase-deal-with-hawaiian-electric-company/ [https://perma.cc/42NC-46F5]
(reporting that the renamed company reached “an agreement in principle” that will be subject
to approval by the PUC).
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environmental cases is beyond the scope of this article.'’

III. HAWAI‘T’S CONSTITUTIONAL RIGHT TO A CLEAN AND HEALTHFUL
ENVIRONMENT

Hawai‘i’s constitutional right to a clean and healthful environment,
mentioned briefly in the discussions above concerning Dailey'™ and
Navahine,"’ arises under article XI, section 9:

Each person has the right to a clean and healthful
environment, as defined by laws relating to environmental
quality, including control of pollution and conservation,
protection and enhancement of natural resources. Any
person may enforce this right against any party, public or
private, through appropriate legal proceedings, subject to
reasonable limitations and regulation as provided by law.'®

Rather than undertaking a comprehensive assessment of the Recktenwald
Court’s decisions interpreting this constitutional provision, the first section
in this Part introduces County of Hawai‘i v. Ala Loop Homeowners (Ala
Loop),'®" authored by then Associate Justice Recktenwald as previously
discussed in diverse publications that acknowledge the opinion.

157 ELP Co-Director and Associate Professor Richard Wallsgrove has much more

experience than I do with renewable energy issues both here in Hawai‘i and beyond; if he is
able to carve out additional time to analyze the Recktenwald Court’s decisions on appeal from
the PUC that will be a great read. See, e.g., Richard Wallsgrove & Zhanelyn Cacho, Natural
Resources, the Public Trust, and a Right to a Clean and Healthful Environment in Hawai ‘i,
in ELGAR CONCISE ENCYCLOPEDIA OF HUMAN RIGHTS AND THE ENVIRONMENT (James R. May
et al., eds.) (forthcoming 2026).

158 See supra Part 11.C.2.

159 See supra Part ILD.

160 Haw. CONST. art. X1, § 9 (amended 1978).

161 See Cnty. of Hawai‘i v. Ala Loop Homeowners (4la Loop), 123 Hawai‘i 391, 235
P.3d 1103 (2010); UHM LAW ScHOOL, Ala Loop Homeowner Colloquium (Vimeo Oct. 14,
2010), https://vimeo.com/15890111 (on file with author) (featuring perspectives from four
local attorneys on Ala Loop).

Tom [Yeh, counsel for the community association] noted his client’s
unsuccessful efforts to get the county to enforce the land use laws before
going to court; Charleen [Aina, Deputy Attorney General] contended that
the lawsuit should have been barred by state sovereignty and other
jurisprudential principles; Kimo [Frankel, counsel for amicus curiae]
responded that government must be accountable for its failure to enforce
environmental laws (in addition to ethics violations and other issues); Lisa
[Woods Munger] argued that the decision dramatically changed the law
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A. Justice Recktenwald’s Ala Loop Opinion

Not surprisingly, two of the most comprehensive pieces to date discussing
Ala Loop were published by the University of Hawai‘i Law Review: (1) a
2010 case note that extensively summarizes both Justice Recktenwald’s
majority opinion and Associate Justice Simeon R. Acoba, Jr.’s vigorous
dissent;'%* and (2) a 2011 follow-up article by one of the case note’s two
authors.'™ The homeowners in Ala Loop opposed the County of Hawai‘i
Planning Commission’s decision that a charter school was exempt from the
requirement to seek a permit for its proposed use of agriculturally-zoned
land.'®* After the State Attorney General corrected the county Corporation
Counsel’s erroneous conclusion that charter schools are exempt from special
use permit requirements under HRS section 205-6,'® the County filed a

and, as a result, the legislature needs to adopt reasonable limits to remove
uncertainty for the business community.

ELP Colloquium: Ala Loop Homeowners Association, in ENV'T L. PROGRAM, ELP BLOG
PosTs ARCHIVE 101 (2010-2012), https://manoa.hawaii.edu/elp/wp-
content/uploads/sites/95/2022/08/ELP-Blog-Posts-Archive-2009-12-Google-Docs.pdf
[https://perma.cc/Q86U-JQYT].

162 Noa Ching & Michelle Oh, Case Note, Ala Loop and the Private Right of Action
Under Hawai'i Constitution Article X1, Section 9: Charting a Path Toward a Cohesive
Enforcement Scheme, 33 U. HAwW. L. REv. 367 (2010). Ching and Oh repeatedly cite to a
superseded URL link for a Vimeo recording, concerning statements made by attorney Lisa
Woods Munger during ELP’s October 14, 2020 colloquium event. Compare id. at 376-80
n.71, 379 n.88, 379 n.92, 382 n.103, 390 n.163 (arguing that Ala Loop increases the risk of
litigation for new and ongoing development projects), with UHM LAW SCHOOL, supra note
161, at 59:33—1:15:40 (presenting Lisa Woods Munger’s reactions to and thoughts concerning
Ala Loop).

163 Michelle Oh Yip, 4 Self-Executing Article XI, Section 9-The Door for a Bivens Action
for Environmental Rights?, 34 U. HAW. L. REv. 187, 187 & n.*1 (2012) (including a specific
shout out to now Professor of Law Emeritus of Constitutional Law, and long-time Dean,
Aviam Soifer for his mentorship and feedback during the drafting process). Following
publication of the case note above, Michelle adopted the surname of her husband. Telephone
Interview with Michelle Oh Yip (Jan. 29, 2026) (noting that Elijah Yip first mentioned the
Ala Loop decision to her as a case worth writing about).

164 Ching & Oh, supra note 162, at 368—69, 369 n.13 (citing 4la Loop, 123 Hawai‘i at
394, 235 P.3d at 1106, for the former HRS section 302A-1184 new century charter school
exemption from state laws not related to health and safety, subsequently reenacted as HRS
section 302B-9).

165 gla Loop, 123 Hawai‘i at 396 n.7, 235 P.3d at 1108 n.7 (citing HAW. REV. STAT.
§ 205-6(a), (d) (2017 & Supp. 2025) for the county planning commissions’ authority to permit
certain unusual and reasonable uses within agricultural districts, subject to approval by the
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complaint for declaratory relief against the homeowners seeking a
declaration that: (1) charter schools were exempt from obtaining a state
special use permit, and (2) schools were instead required to obtain a county
use permit under Hawai‘i County Code Chapter 25."%

The homeowners responded with a counterclaim against the County
requesting declaratory relief that the school must obtain a special use permit,
and an injunction precluding the County from issuing building permits in the
absence of such permit, in addition to a cross-claim against the school
enjoining it from conducting any school-related activities without a permit.'®’
The circuit court entered a default judgment against the school after it failed
to file a timely response to the cross-claim, due to difficulty engaging the
Office of the Attorney General to represent them based on a disagreement
concerning the proper interpretation of HRS Chapter 205.'% The circuit court
further granted the homeowners’ requested relief in their counterclaim
against the County.'®’

The ICA reversed the circuit court, concluding that the homeowners lacked
standing to enforce HRS Chapter 205 in court.'”” However, the Hawai‘i
Supreme Court reversed the ICA because it failed to examine whether
article XI, section 9 of the Hawai‘i Constitution established a private right of
action to enforce HRS Chapter 205."”" In this regard, Justice Recktenwald’s
majority opinion in Ala Loop concludes that (1) HRS Chapter 205 is an
environmental law within the meaning of article XI, section 9 based upon: its

LUC—with any necessary or appropriate additional restrictions—for areas greater than fifteen
acres).

166 Ching & Oh, supra note 162, at 369-70 & nn.19-20 (citing Ala Loop, 123 Hawai‘i at
396, 235 P.3d at 1108). The latter footnote mistakenly references the homeowners instead of
the County when specifying the relief requested.

167 Id. at 370 & nn.21-23 (citing Ala Loop, 123 Hawai‘i at 396, 397, 235 P.3d at 1108,
1109).

168 Id. at 370 & n.24 (citing Ala Loop, 123 Hawai‘i at 397-98, 399, 235 P.3d at 1109-10,
1111). Although the circuit court awarded the homeowners’ their costs, it denied their request
for an award of attorney fees against the school. Ala Loop, 123 Hawai‘i at 393, 401-02, 235
P.3d at 1105, 1113-14.

169 Ching & Oh, supra note 162, at 370 & nn.25-27 (citing 4la Loop, 123 Hawai‘i at
400-01, 235 P.3d at 1111-13).

170 1d. at 370-72 & nn.28-40 (discussing Cnty. of Hawai‘i v. Ala Loop Homeowners,
No. 27707, 2009 WL 623377, at *5—6 (Haw. App. Mar. 12, 2009)). Accordingly, the ICA
likewise denied the homeowners’ request for an award of attorney fees. Ala Loop, 123 Hawai‘i
at 402—03, 235 P.3d at 1114-15.

171 Ching & Oh, supra note 162, at 372-76 & nn. 41-70 (citing, inter alia, 4la Loop, 123
Hawai‘i at 394, 408, 235 P.3d at 1106, 1120).
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legislative history,'”* “prior case law indicating that the spirit of the law was
to protect resources[,]”'”> and HRS section 607-25 authorizing recovery of
attorney fees in private actions against parties who develop land without the
required permits and approvals;'™ (2) article XI, section 9 is self-executing
based on its plain language and framer’s intent;'” and (3) the legislature did
not impose any “reasonable limitations or regulations” that would preclude
private enforcement of HRS Chapter 205.'" Finally, the Ala Loop majority
held that the circuit court abused its discretion in denying the school’s motion
to set aside the default judgment based on their purported inability to afford
private counsel and the Attorney General’s demand that the school relinquish
its primary defense (under the new century charter school exemption) in
exchange for agreeing to enter the case on the school’s behalf.'”’

Justice Acoba would have instead held that: the homeowners had standing
to seek a declaratory judgment enforcing HRS Chapter 205; the circuit court
did not abuse its discretion in denying the school’s motion to set aside
default; and the homeowners were not entitled to attorney fees.'” Justice

172 Id. at 373 & nn.48-49 (citing Ala Loop, 123 Hawai‘i at 409, 235 P.3d at 1121, relying
on 1961 Haw. Sess. Laws Act 187, § 1 at 299, and H. Standing Comm. Rep. No. 395, in 1961
H. Journal, at 855).

173 Id. at 373 n.50 (citing Ala Loop, 123 Hawai‘i at 40910, 235 P.3d at 1122-23, relying
on Curtis v. Bd. of Appeals, 90 Hawai‘i 384, 396, 978 P.2d 822, 834 (1999)).

174 Id. at 373 & n.51 (citing Ala Loop, 123 Hawai‘i at 410, 415-16, 235 P.3d at 1122,
1127-28).

175 Id. at 374, nn.58-59; see id. at 374-75 & nn.53-62 (citing, inter alia, Ala Loop, 123
Hawai‘iat410-17, 235 P.3d at 1122-29, and Standing Comm. Rep. No. 77, in 1 PROCEEDINGS
OF THE CONSTITUTIONAL CONVENTION OF 1978, at 689-90 (1980): “This private enforcement
right complements and does not replace or limit existing government enforcement authority”;
“if environmental law enforcement by government agencies is adequate in practice, then there
should be few additional lawsuits, given the barriers that litigation costs present”); see also
Yip, supra note 163, at 209 n.180 (quoting the same constitutional history for the clarification
that article XI, section 9 “adds no new duties”); id. at 212 (arguing against the prospect of
allowing monetary damages absent direct harm to individuals bringing claims under article
XI, section 9).

176 Ching & Oh, supra note 162, at 374 n.60; see id. at 375-76 & nn.63-70 (citing, inter
alia, Ala Loop, 123 Hawai‘i at 417-18, 235 P.3d at 1129-30, which rejected the County’s
argument that HRS section 205-13 granted it enforcement authority and precluded private
rights of action based in part on Lanai Co. v. Land Use Commission, 105 Hawai‘i 296, 97 P.3d
372 (2004)).

177 Ala Loop, 123 Hawai‘i at 422-25, 235 P.3d at 1134-37.

178 Id. at 425, 235 P.3d at 1137 (Acoba, J., concurring and dissenting). The student note
published in 2010 contains a single passing reference to Justice Acoba’s dissenting views.
Ching & Oh, supra note 162, at 379 n.90 (citing Ala Loop, 123 Hawai‘i at 452, 235 P.3d at
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Acoba thus believed it was not necessary to reach the constitutional issue,
but that the majority got it wrong in any event.'” More specifically, Justice
Acoba pointed to the same expression of framers’ intent relied upon by the
majority, for the contrary view that: “the right can be reshaped and redefined
through statute, ordinance and administrative rule-making procedures and
not inflexibly fixed.”'*" In other words, the content of the constitutional right
to a clean and healthful environment was meant to be “defined by flexible
legislative prescription and not by judicial case law.”'®!

Professor Antolini’s broader examination described the Ala Loop
majority’s conclusion that article XI, section 9 is self-executing'®* as
“ground-breaking.”'®* Although her accompanying analysis of environmental
review jurisprudence under Chief Justice Ronald T. Y. Moon’s Court
acknowledges that Ala Loop lies outside the HRS Chapter 343 context,'** she
begins her article’s final paragraph by describing that opinion as “[p]erhaps
the icing on the cake of the Moon Court’s Chapter 343 decisions.”'®> She

1164 (Acoba, J., concurring and dissenting) for its warning that the majority’s approach
“invites havoc in future applications of a private right of action” under HRS Chapter 205
absent a reasonable statute of limitations along with other reasonable procedural and
jurisdictional matters).

7% Ala Loop, 123 Hawai‘i at 425, 447-56, 235 P.3d at 1137, 1159-68 (Acoba, J.,
concurring and dissenting).

180 Yip, supra note 163, at 195 & nn.67-68 (citing Ala Loop, 123 Hawai‘i at 450, 235
P.3d at 1162).

181 Id. at 196 & nn.70-71 (citing Ala Loop, 123 Hawai‘i at 452, 235 P.3d at 1164); see
also id. at 196 & n.72 (noting Justice Acoba’s disagreement with the majority’s effort to
distinguish State v. Rodrigues, 63 Haw. 412, 629 P.2d 1111 (1981), which held that
implementing legislation was required to effectuate the right to appointment of independent
grand jury counsel under article I, section 11). Yip acknowledges that some Hawai‘i
environmental statutes do provide guidance for state courts regarding appropriate remedies.
Id. at 198 & n.82 (citing HAW. REV. STAT. §§ 342C-5, 342E-4 (2022 & Supp. 2025) regarding
the availability of civil penalties). However, she argues that other statutes vest authority in an
administrative agency (exclusively) to enforce the law, instead of explicitly providing for a
judicial remedy. /d. at 198 n.83 (citing HAW. REV. STAT. Chapter 342D (2022 & Supp. 2025)).

182 4la Loop, 123 Hawai‘i at 417, 235 P.3d at 1129.

183 Denise E. Antolini, The Moon Court’s Environmental Review Jurisprudence:
Throwing Open the Courthouse Doors to Beneficial Public Participation, 33 U. HAW. L. REV.
581, 625 (2011) [hereinafter Antolini, Moon Court].

184 Id. at 606 n.182; id. at 634 (noting that Ala Loop “is, ironically, a decision that did not
involve chapter 343”).

185 Id. at 634. HRS Chapter 343 is sometimes referred to as “HEPA” (the acronym for
Hawai‘i Environmental Policy Act), although it technically represents just one part of
Hawai‘i’s version of the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321
4347, in addition to Hawai‘i’s mini-NEPA, which is codified in HRS Chapter 344 (entitled
“State Environmental Policy” Act). Antolini, Moon Court, supra note 183, at 581 n.3. The
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then closes with: “Given that the author of [4la Loop] was current Chief
Justice Recktenwald, who was appointed to the high seat by Governor Lingle,
the judicial generosity toward citizen participation that was strongly
reinforced by the Moon Court in the chapter 343 cases may well continue for
the foreseeable future.”'®

environmental review process under HRS Chapter 343 is generally understood as procedural
in nature, although it is better viewed as “an action-forcing statute requiring agencies and
applicants to consider at the earliest stage the environmental effects of certain proposals for
action, projects, or development” with a back-end enforcement system of judicial review. /d.
at 584. Professor Antolini summarizes the Hawai‘i appellate courts’ jurisprudence in this area
as grounded in four key principles: “(1) the broad purpose and intent of chapter 343 to protect
environmental quality, (2) the ‘informational role’ of the environmental review process, (3)
the value of public participation, and (4) the goal of improving the quality of agency decision-
making.” Id. at 586.

186 Id. at 634. According to Lance Collins, who litigated many of the relevant cases, the
Moon Court’s liberal enforcement of HRS Chapter 343 has continued under the Recktenwald
Court by clarifying the scope of review—but the circuit courts often fail to get it right while
waiting for the ICA to dig its way out from under a massive backlog of cases. Collins
Interview, supra note 62 (noting that Collins serves as a per diem judge in addition to
maintaining his legal practice). At least some portions of the following cases appear to support
Collins’ assessment: Maui Lani Neighbors, Inc. v. State (Maui Lani), 156 Hawai‘i 520,
542-43, 575 P.3d 610, 632—33 (2025) (affirming dismissal of article XI, section 9 claims
defined by HRS Chapters 46 and 205 involving a proposed regional sports park, but reversing
as to such claims as defined by HRS Chapter 343; holding further that: (a) the doctrine of
exhaustion does not apply to HRS Chapter 343 claims over which the circuit courts have
original jurisdiction; (b) the Maui Planning Commission lacked jurisdiction to adjudicate the
plaintiffs’ claims as pleaded; and (c) plaintiffs may be entitled to relief even if traditional
remedies are no longer available due to the length of time the case has been pending on
appeal); Unite Here! Local 5 v. PACREP LLC, 157 Hawai‘i 442, 459, 465, 580 P.3d 622, 639,
646 (2025) (invalidating segmentation of environmental review for two condominium hotel
towers constructed on Kithid Avenue in WaikikT, and concluding that “[e]ven if a project has
been completed, completion of a proper environmental review can provide forward-looking
information, including, but not limited to, possible mitigation measures to ameliorate
environmental effects”); Kaupiko v. Bd. of Land & Nat. Res., 154 Hawai‘i 456, 456, 555 P.3d
143, 143 (2024) (holding that revised environmental impact statement for commercial
aquarium fishing adequately disclosed facts for BLNR to make an informed decision about
permits); Kia‘i Wai o Wai‘ale‘ale v. Dep’t of Water (Kia i Wai I), 151 Hawai‘i 442, 442, 517
P.3d 725, 725 (2022) (holding that it was error to limit scope of environmental assessment to
physical footprint of proposed project); Umberger v. Dep’t of Land & Nat. Res., 140 Hawai‘i
500, 500, 403 P.3d 277, 277 (2017) (holding that commercial aquarium collection permitting
process is subject to environmental review under HRS Chapter 343); Kaleikini v. Yoshioka,
128 Hawai‘i 53, 53, 283 P.3d 60, 60 (2012) (rejecting phased archaeological inventory survey
for rail project), cited in MacKenzie, supra note 129, at 354-56, 354—55 nn.168-82 (noting
subsequent adoption of 2013 law allowing construction to begin under certain circumstances).
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Professor Antolini introduced the Ala Loop decision earlier in a footnote
that cites a prior case analyzing the same constitutional provision (albeit in
the Chapter 343 context); she explained that “[t]he court squarely addressed
the power of article XI, section 9 three years later in the 2010 [4la Loop]
decision, finding . . . that the constitutional provision packed a real punch,
allowing a community group to bring a private right of action to challenge
the County of Hawai‘i’s decision to allow the development of a charter
school in violation of state land use laws.”'*’

Retired Associate Justice Michael Wilson similarly observed that the
Hawai‘i Supreme Court “first declared” the constitutional provision self-
executing in Ala Loop."™ Of course, the court in Kahana Sunset Owners
Association v. Maui County Council'™ acknowledged the Hawai‘i
legislature’s pre-existing belief that private citizens could enforce laws
intended to protect the environment as reflected in legislation enacted in
1986:

The legislature finds that article XI, section 9, of the
Constitution of the State of [Hawai‘i] has given the public
standing to use the courts to enforce laws intended to protect
the environment. However, the legislature finds that the
public has rarely used this right and that there have been
increasing numbers of after-the-fact permits for illegal
private development. Although the legislature notes that
some government agencies are having difficulty with the full
and timely enforcement of permit requirements against
private parties, after-the-fact permits are not a desirable form

187 Antolini, Moon Court, supra note 183, at 606 n.182 (emphasis added) (citing Sierra
Club v. Dep’t of Transp. (Superferry I), 115 Hawai‘i 299, 320, 167 P.3d 292, 313 (2007)). As
recognized by the Ala Loop court, Associate Justice Edward Nakamura authored the first
Hawai‘i Supreme Court decision nearly three decades earlier, indirectly recognizing that
plaintiffs asserting “rights” under article XI, section 9 had a “stake” adequate to invoke judicial
intervention. Life of the Land v. Land Use Comm’n, 63 Haw. 166, 17677, 177 n.10, 623
P.2d 431, 441 & n.10 (1981).

188 Michael D. Wilson, Climate Change and the Judge as Water Trustee, 48 ENV'T L.
REP. NEWS & ANALYSIS 10235, 10241 n.58 (2018) [hereinafter Wilson, Climate Change)
(citing Cnty. of Hawai‘i v. Ala Loop Homeowners (4/a Loop), 123 Hawai‘i 391, 413, 235
P.3d 1103, 1125 (2010) (“[T]he right of enforcement described in the provision is self-
executing.”)).

189 Kahana Sunset Owners Ass’n v. Maui Cnty. Couns., 86 Hawai‘i 132, 132, 948 P.2d
122, 122 (1997); c¢f. Ala Loop, 123 Hawai‘i at 416, 235 P.3d at 1128 (“This court’s other
decisions have not directly addressed whether article XI, section 9 is self-executing,” adding
that “[w]hile several of our decisions have touched upon the existence of private rights of
action for violations of environmental laws, they did not consider article XI, section 9.”).
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of permit streamlining. For these reasons, the legislature
concludes that to improve the implementation of laws to
protect health, environmental quality, and natural resources,
the impediment of high legal costs must be reduced for
public interest groups by allowing the award of attorneys’
fees, in cases involving illegal development by private
parties.'”

Including Professor Antolini and Justice Wilson’s articles, a total of thirty-
four law review and journal articles as of this writing either discuss or cite to
Ala Loop."' This diverse array of publications helps highlight the
significance of the landmark 4/a Loop ruling, authored by the jurist who later
became Chief Justice.'**

B. Critically Analyzing the Recktenwald Court’s Interpretations (and
Omissions) of Ala Loop in its Later Decisions

Following the sun with a bit of rain, this Part addresses multiple
questions relating to the self-executing constitutional right to a clean and
healthful environment that have arisen following the trail-blazing Ala Loop
decision. First, Part III.B.1 recalls my two previous University of Hawai‘i
Law Review articles that discuss Ala Loop. My first article emphasizes that
the constitutional framers intended to allow individuals to “directly sue
private and public violators” without necessarily requiring subsequent
implementing legislation. Among other things, my second article criticizes
the Recktenwald Court’s curious omission of Ala Loop in its Kilakila ‘O
Haleakal[d] v. Board of Land and Natural Resources (Kilakila IIT)'* and In

1901986 Haw. Sess. Laws Act 80, § 1, 104 (codified at HAW. REV. STAT. § 607-25 (2016
& Supp. 2025), concerning awards of attorney fees and costs), quoted in Kahana, 86 Hawai‘i
at 134, 948 P.2d at 124 (emphasis omitted).

191 WESTLAW, + Ala Loop + “Citing References” + “Secondary Sources” + “Law
Reviews”, 34 results (Apr. 22, 2026) (on file with author).

192 Compare RUDYARD KIPLING, The Man Who Would Be King, in The Phantom
‘Rickshaw and Other Eerie Tales 66, 66 (1888) (“The Law, as quoted, lays down a fair conduct
of life, and one not easy to follow.”), with id. at 81 (“The wheel of the world swings through
the same phases again and again.”). Although Chief Justice Recktenwald is clearly
distinguishable from the imperial British adventurers depicted in Kipling’s tale, Part II1.B
infra provides a critical analysis of Recktenwald Court opinions that appear to resurrect
previously unadopted legal analyses.

193 Kilakila ‘O Haleakal[a] v. Bd. of Land & Nat. Res. (Kilakila III), 138 Hawai‘i 383,
383462, 382 P.3d 195, 195-274 (2016).
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re Conservation District Use Application (CDUA) HA-3658 (Mauna Kea
I"* decisions.

Taking a step backward in time, Part I1[.B.2 proceeds by summarizing
Tax Foundation of Hawai i v. State,'” which abrogated 4la Loop’s analysis
of standing for declaratory judgment actions under HRS section 632-1."%
This sets the stage for Part III.B.3, which explores Chief Justice
Recktenwald’s ineffective attempt to distinguish In re ‘lao Groundwater
Management Area High-Level Source Water Use Permit Applications"’ in
the MECO case; instead, the MECO majority held that the agency must hold
a due process hearing “to protect the asserted property right to a clean and
healthful environment guaranteed by article XI, section 9 and defined by
HRS Chapter 269.”'

Part I11.B.4 fast forwards to the waning days of the Recktenwald Court
in Maui Lani Neighbors, Inc. v. State,"”® where the Chief resuscitates his
previously unadopted HRS section 632-1 standing analysis. Part I11.B.5 then
discusses the court’s two-part decision in Kia‘i Wai o Wai‘ale‘ale v.
Department of Water (Kia ‘i Wai 11)***—issued less than three weeks later,
on the day of Chief Justice Recktenwald’s retirement. Kia i Wai Il appears
to abandon core principles underlying its retiring leader’s recently
resurrected standing analysis. Given this context, the Hawai‘i Supreme
Court’s shifting interpretations of due process obligations under the self-

194 In re Conservation Dist. Use Application HA-3658 (Mauna Kea II), 143 Hawai‘i 379,
379434, 431 P.3d 752, 752-807 (2018); see also MacKenzie, supra note 129, at 336-39,
359-64; id. at 363 & n.231 (noting that the Mauna Kea II court removed, upon
reconsideration, its erroneous suggestion that cultural practitioners enjoy only procedural
rather than substantive due process).

195 Tax Found. of Haw. v. State, 144 Hawai‘i 175, 175-224, 439 P.3d 127, 127-76
(2019).

196 Id. at 189, 439 P.3d at 141; see also David Raatz, Recent Decisions Show Enduring
Significance of Hawai‘i’s Milestone Environmental Opinions PASH, Wai[a]hole I, and
MECO, HAW. BAR J., Mar. 2022, at 15.

97 In re ‘lao Groundwater Mgmt. Area High-Level Source Water Use Permit
Applications (‘lao), 128 Hawai‘i 228, 228, 287 P.3d 129, 129 (2012).

198 In re Application of Maui Elec. Co. (MECO), 141 Hawai‘i 249, 271, 408 P.3d 1, 23
(2017); accord Protect & Pres. Kahoma Ahupua‘a Ass’n v. Maui Plan. Comm’n (Protect
Kahoma), 149 Hawai‘i 304, 312-14, 489 P.3d 408, 416-18 (2021) (holding that appellants
were denied procedural due process to protect their right to a clean and healthful environment),
recon. denied, No. SCWC-15-0000478, 2021 WL 2828030 (Haw. July 7, 2021).

199 Maui Lani Neighbors, Inc. v. State (Maui Lani), 156 Hawai‘i 520, 520, 575 P.3d 610,
610 (2025); see also supra note 192 (quoting Kipling: “The wheel of the world swings through
the same phases again and again.”).

200 Kia‘i Wai 0 Wai‘ale‘ale v. Bd. of Land & Nat. Res. (Kia ‘i Wai II), 157 Hawai‘i 303,
303, 576 P.3d 816, 816 (2025).
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executing constitutional right to a clean and healthful environment beg for
future clarification.

Finally, Part I11.B.6 addresses one of the more prominent critiques from
my 2021 University of Hawai‘i Law Review article: the Hawai‘i Supreme
Court’s seemingly inconsistent application of agency deference principles.*"'
In this context, this Part briefly analyzes the court’s forceful statements about
agency deference in Rosehill v. State.’”* Accordingly, this article reiterates
the need for careful analysis that preserves an appropriate balance between
the executive, legislative and judicial branches. In other words, dutiful
application of Hawai‘i precedent sometimes requires the Hawai‘i Supreme
Court to intervene rather than deferring to agency interpretations.

1. Kilakila IIT and Mauna Kea 11

Returning to my prior scholarship that references Ala Loop, the first of two
articles highlights five grounds by which the justices confirmed their
conclusion that the constitutional right to a clean and healthful environment
is self-executing.*”

The Indigenous Ecological Knowledge article also cites Ala Loop’s
holding that the self-executing rights, defined by existing laws relating to
environmental quality, amount to property interests that are “protected by
due process.”?™ This observation is particularly important with respect to
Parts I11.B.2 and II1.B.5, infira, which discuss the Hawai‘i Supreme Court’s
‘lao, MECO, Protect Kahoma and Kia ‘i Wai II cases.

The article further relies on article XVI, section 16 of the Hawai‘i
Constitution (“[t]he provisions of this constitution shall be self-executing to
the fullest extent that their respective natures permit”)** for the argument
that our state can be distinguished from others with constitutional provisions
recognizing the environmental and other rights of future generations (viz.,

201 Forman, Core Judicial Functions, supra note 16, at 341.

202 Rosehill v. State, 155 Hawai‘i 41, 41, 556 P.3d 387, 387 (2024).

203 David M. Forman, Applying Indigenous Ecological Knowledge for the Protection of
Environmental Commons: Case Studies from Hawai ‘i for the Benefit of “Island Earth”,41 U.
HAw. L. REV. 300, 342-44 & nn.126-35 (2019) [hereinafter Forman, Indigenous Ecological
Knowledge]; see also Forman, Core Judicial Functions, supra note 16, at 341.

204 Forman, Indigenous Ecological Knowledge, supra note 203, at 345 & n.142.

205 HAw. CONST. art. XVI, § 16 (emphasis added).
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Montana, Pennsylvania and Illinois),”” because Hawai‘i is the only state
whose relevant constitutional provisions are self-executing.?"’

My second article notes that the court issued Ala Loop eight years after
its ruling in Morimoto v. Board of Land & Natural Resources.*™ Justice
Acoba’s unanimous opinion for the court in Morimoto concerned an appeal
from BLNR’s decision granting a conservation district use permit to the
Hawai‘i State Department of Transportation and the Federal Highways
Administration (“FHA”) for its Saddle Road Realignment and Improvement
Project affecting a fifty-two mile state highway that runs between the two
most prominent mountains on Hawai‘i Island (Mauna Kea and Mauna
Loa).?*” Consistent with applicable agency rules,*'” the application included
a draft environmental impact statement (“EIS”) with a biological opinion
(“BO”) from the U.S. Fish and Wildlife Service that detailed mitigation
measures to address the proposed project’s anticipated impacts on species
listed under the federal Endangered Species Act as either endangered or
threatened.”'' The BO concluded that with adoption of these mitigation
measures, the project was not likely to jeopardize the continued existence of
endangered or threatened species.?'? FHA then issued a record of decision
legally binding the project proponents to those mitigation commitments and
requiring their incorporation into all construction contract documents.*'?

During a public hearing concerning the application, BLNR granted Kats
Yamada’s oral request for a contested case hearing on the permit application
and allowed Dr. Daniel Morimoto to intervene in that proceeding nearly
seven months later.?'* Ultimately, BLNR granted the permit subject to fifteen
conditions including the mitigation measures described above.?!* After the

206 Forman, Indigenous Ecological Knowledge, supra note 203, at 314 n.42 (noting that
the Hawai‘i, Illinois, and Montana constitutions specifically recognize “future generations”;
by comparison, the Pennsylvania addresses “generations yet to come”); see id. at 338 n.117,
342-43 & nn.126-29, 344 nn.134-35, 345 n.142 (citing Cnty. of Hawai‘i v. Ala Loop
Homeowners (4la Loop), 123 Hawai‘i 391, 417-19, 235 P.3d 1103, 1129-31 (2010)).

207 Forman, Indigenous Ecological Knowledge, supra note 203, at 336—38 & nn.112—17.

208 Forman, Core Judicial Functions, supra note 16, at 381 & n.130; Morimoto v. Bd. of
Land & Nat. Res., 107 Hawai‘i 296, 113 P.3d 172 (2005).

209 Morimoto, 107 Hawai‘i at 297-98, 113 P.3d at 173—74.

210 HAw. ADMIN. R. § 13-5-31(a)(1) (eff. 1994).

211 Morimoto, 107 Hawai‘i at 298-300, 113 P.3d at 174-76.

212 Id. at 298-300, 113 P.3d at 174-76.

213 Id. at 299-300, 113 P.3d at 175-76.

214 1d. at 300, 113 P.3d at 176.

215 14
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Third Circuit Court upheld the agency action, Morimoto and Yamada filed
their pro se appeal in Morimoto.*'®

Although one of their arguments on appeal alleged violation of both
Hawai‘i Constitution article X1, section 1 and the Public Trust Doctrine,?!’
the court concluded that the appellants failed to articulate any substantive
arguments in this regard.?'® Accordingly, the Morimoto court concluded that:
(1) “mitigation as provided in the [environmental impact statement] could be
considered in the review of the [conservation district use permit]
application”; (2) and substantial evidence supported “BLNR’s conclusion
that the project [would] not cause substantial adverse impact upon natural
resources of the project area.”"’

The Hawai‘i Supreme Court relied heavily on Morimoto in rejecting
challenges to permit approvals that relied upon mitigation measures in two
fractured decisions: Kilakila II1,**° and Mauna Kea I1**' Both cases
concerned permits for the construction of telescopes in conservation districts

216 14, at 297, 301, 113 P.3d at 173, 177.

217 HAw. CoNsT. art. X1, § 1 (“For the benefit of present and future generations, the State
and its political subdivisions shall conserve and protect [Hawai‘i’s] natural beauty and all
natural resources, including land, water, air, minerals and energy sources, and shall promote
the development and utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State. All public natural resources
are held in trust by the State for the benefit of the people.”).

218 Morimoto, 107 Hawai‘i at 308, 113 P.3d at 184 (“[A]s support, Morimoto only refers
to (1) ‘contradictions of the factual conclusions in the record, including the finding of no
substantial impact upon the Palila[.]’”).

219 1d. at 308, 113 P.3d at 184.

220 Kilakila ‘O Haleakal[a] v. Bd. of Land & Nat. Res. (Kilakila IIT), 138 Hawai‘i 383,
404-05, 382 P.3d 195, 216—17 (2016). The first two decisions in the Kilakila trilogy of cases
involved, respectively addressed: (1) whether questions concerning constitutional due process
need not be reached because administrative rules required that a hearing be held, Kilakila ‘O
Haleakal[a] v. Board of Land & Natural Resources (Kilakila I), 131 Hawai‘i 193, 202 n.5,
317 P.3d 27, 36 n.5 (2013), and (2) a declaratory judgment action under HRS section 632-1
and HRS section 343-7(b), which is not limited to the administrative record, resulting in
affirmance of circuit court and ICA decisions concluding that the University of Hawai‘i
complied with the environmental review process under HRS Chapter 343 and agency rules—
concluding that the Telescope Project’s Management Plan would have no significant
environmental impact and thus no need to prepare an EIS, Kilakila ‘O Haleakal[a] v.
University of Hawai ‘i (Kilakila II), 138 Hawai‘i 364, 376, 382-83, 382 P.3d 176, 188-89,
194-95 (2016).

221 I re Conservation Dist. Use Application HA-3658 (Mauna Kea II), 143 Hawai‘i 379,
404—05, 431 P.3d 752, 777-78 (2018) (citing with approval Kilakila III, 138 Hawai‘i at
404-05, 382 P.3d at 216—17); see Forman, Core Judicial Functions, supra note 16, at 380—82.
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at the summits of mountains that hold great cultural and spiritual significance
for many Native Hawaiians: respectively, Haleakala on the Island of Maui**
and Mauna Kea on the Island of Hawai‘i.”® Both cases also include
assertions of constitutional environmental rights—including public trust
claims—relating to natural and cultural resources.”** Peculiarly, however,
Chief Justice Recktenwald’s majority opinion in Kilakila III does not
acknowledge this fact.??

Although the Chief Justice’s majority opinion in Mauna Kea II does
conclude that the agency met its burdens with respect to its constitutional
obligations, neither the majority decision in Mauna Kea II, nor in Kilakila

222 Kilakila I1I, 138 Hawai‘i at 386, 382 P.3d at 198.

223 Mauna Kea II, 143 Hawai‘i at 384, 431 P.3d at 757.

224 See also Mauna Kea II, 143 Hawai‘i at 400-02, 431 P.3d at 77375 (citing Haw.
CONST. art. XI, § 1, and concluding that the agency met its duties thereunder); id. at 416-21,
431 P.3d at 789-94 (Pollack, J., concurring in part and concurring in the judgment)
(concluding that substantial evidence in the administrative record supported the agency’s
findings and conclusions; reiterating the majority’s concern about the availability of funding
for decommissioning the telescopes, but suggesting that the agency is obligated by applicable
permit conditions to prescribe additional conditions requiring such commitments prior to
commencing construction); id. at 409-16, 431 P.3d at 782—89 (Pollack, J., concurring in part
and concurring in the judgment, joined in part by Wilson, J.) (lamenting the majority’s failure
to fully apply fundamental public trust principles); id. at 421-34, 431 P.3d at 794-807
(Wilson, J., dissenting) (disagreeing that the agency complied with its public trust obligations,
and coining the phrase “degradation principle” to describe the majority’s decision affirming
the agency action). Compare Kilakila III, 138 Hawai‘i at 410—11, 382 P.3d at 222-23
(McKenna, J., concurring) (citing, inter alia, HAW. CONST. art. XI, § 1, and acknowledging
that the agency’s findings and conclusions were “not necessarily couched in the language of
these constitutional provisions,” but nevertheless “carefully considered and applied the
applicable constitutional considerations”), with id. at 461, 382 P.3d at 273 (Wilson, J.,
dissenting) (noting the concurrence’s acknowledgment of the agency’s constitutional
obligations, then observing that “Kilakila cannot know if the State properly considered its
constitutional obligations when approving the . . . permit” absent further discovery into ex
parte communications between the agency and the state’s senior U.S. senator).

225 See Kilakila III, 138 Hawai‘i at 386408, 382 P.3d at 198—220. Admittedly, counsel
for Kilakila ‘O Haleakala made a strategic choice to focus on a plain reading of BLNR’s
applicable regulatory provisions instead of the constitutional claims, based the court’s prior
application of a “balancing test” that weighed traditional and customary rights against the
state’s interest in regulating them under State v. Pratt, 127 Hawai‘i 206, 217-18, 277 P.3d
300, 311-12 (2012). Forman, Core Judicial Functions, supra note 16, at 381 & n.127,390-91,
390 n.163; see also MacKenzie, supra note 129, at 357-59 & nn.190-204, 374 (discussing
Pratt; concluding that the Recktenwald Court “appeared to place additional restrictions on
traditional and customary practices, and in the Mauna Kea Il case, the court failed to fully
understand and honor the deep connection between ‘aina and the Hawaiian people and took a
very narrow perspective on the scope of traditional and customary practices as they have
evolved over time”).
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11 cite the Ala Loop opinion—ostensibly because the constitutional analysis
in Ala Loop focused on article XI, section 9 rather than article XI,
section 1. T believe these discrepancies may be rooted in Chief Justice
Recktenwald’s prior dissenting opinion in MECO (joined by Justice Paula
Nakayama, who later retired from the court in 2023). The Chief Justice’s
MECO dissent unsuccessfully argued that constitutional due process does not
apply absent implementing legislation such as the State Water Code (HRS
Chapter 174C)—in other words, that mere “aesthetic and environmental
interests” do not amount to self-executing rights without statutory language
that expressly identifies them as protected property interests.??’

2. ‘lao, MECO, and Protect Kahoma

With regard to the status of aesthetic and environmental interests as
“property” for constitutional due process purposes, it is useful to revisit Chief
Justice Recktenwald’s MECO dissent from 2017—in which he attempted to
distinguish In re ‘lao Groundwater Management Area High-Level Source
Water Use Permit Applications.**® The Chief Justice argued that the State
Water Code contained express statutory authority implementing Native

226 See supra notes 171-90 and accompanying text. Of course, the Kilakila IIl and Mauna
Kea II opinions are sandwiched around Mauna Kea I, in which Chief Justice Recktenwald and
Justice Nakayama belatedly came to the party by joining their brethren in concluding that
“[t]he right to exercise Native Hawaiian customs and traditions is explicitly protected by
article XII, section 7 of the Hawai‘i Constitution.” See also Forman, Core Judicial Functions,
supra note 16, at 381, 407 nn.130, 218. Compare Mauna Kea I, 136 Hawai‘i at 390, 363 P.3d
at 238 (quoted above), with Kilakila ‘O Haleakal[a] v. Bd. of Land & Nat. Res (Kilakila I),
131 Hawai‘i 193, 206, 317 P.3d 27, 40 (2013) (Acoba, J., concurring) (“I would hold that
jurisdiction . . . arises independently under article XII, section 7 of the Hawai‘i Constitution
in light of specific provisions therein protecting native Hawaiian rights . . . [and that BLNR]
was required to hold a contested case hearing prior to the issuance of a conservation district
use permit as a matter of constitutional due process[.]”), and Kaleikini v. Thielen, 124 Hawai‘i
1, 30-31, 237 P.3d 1067, 109697 (2010) (Acoba, J., concurring) (“Native Hawaiian rights
are protected by article XII, section 7 of the Hawai‘i Constitution” thus conferring “equal
rights to a contested case hearing where these practices are adversely affected.”).

227 In re Application of Maui Elec. Co. (MECO), 141 Hawai‘i 249, 271, 408 P.3d 1, 23
(Recktenwald, C.J., dissenting, joined by Nakayama, J.) (citing Cnty. of Hawai‘i v. Ala Loop
Homeowners (4la Loop), 123 Hawai‘i 391, 235 P.3d 1103 (2010) regarding “alternative
means available to enforce such statutory requirements”); id. at 276, 408 P.3d at 28 (“Ala Loop
held that article XI, section 9 ‘creat[ed] a private right of action to enforce chapter 205’ but
did not indicate that plaintiffs had a property interest.”).

228 See id. at 274—76, 408 P.3d at 2628 (citing In re ‘lao Groundwater Mgmt. Area High-
Level Source Water Use Permit Applications ( 7ao), 128 Hawai‘i 228, 242, 287 P.3d 129, 143
(2012)).
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Hawaiian water rights for kalo farming by persons who own or reside on land
in the area, as distinguished from the mere “aesthetic and environmental
interests” asserted in Sandy Beach Defense Fund v. City Council of City &
County of Honolulu, 70 Haw. 361, 377, 773 P.2d 250, 261 (1989).*’ By
comparison, the Sierra Club’s members neither “live on or adjacent to the
H[awaiian] C[ommercial] & S[ugar] facility, do not rely on the impacted land
to exercise Native Hawaiian rights, and do not identify any statutory
authority . . . [beyond] reference to HRS § 269-9,” which only describes the
PUC’s general powers and duties.**

To the contrary, the MECO majority vacated the ICA’s prior order
granting the PUC’s motion to dismiss Sierra Club’s appeal for lack of
jurisdiction; the majority instead held that “a due process hearing was
required to protect the asserted property right to a clean and healthful
environment guaranteed by article XI, section 9 and defined by HRS Chapter
269.”%! Curiously, neither the MECO majority nor the dissent couch their
respective analyses in light of the long-standing command that “[t]he
provisions of this constitution shall be self-executing to the fullest extent that
their respective natures permit.”**

229 MECO, 141 Hawai‘i at 27475, 408 P.3d at 26-27 (citing ‘Iao, 128 Hawai‘i at 242,
287 P.3d at 143).

230 Id. at 275, 408 P.3d at 27. Compare HAW. REV. STAT. § 174C-63 (2023 & Supp. 2025)
(preserving appurtenant rights), and id. § 174C-101(c), (d) (2023 & Supp. 2025) (providing
further that traditional and customary rights of ahupua‘a tenants “shall not be abridged or
deprived[,]” including propagation of taro; and, that “appurtenant water rights” shall not be
unreasonably withheld even if such users fail to apply for a permit), with id. § 269-6(b) (2020
& Supp. 2025) (requiring the PUC to “consider the need to reduce the State’s reliance on fossil
fuels” including the effect such reliance has on “(1) Price volatility; (2) Export of funds for
fuel imports; (3) Fuel supply reliability risk; and (4) Lifecycle greenhouse gas emissions”).

B1 MECO, 141 Hawai‘i at 271, 408 P.3d at 23 (citing, inter alia, Kilakila I, 131 Hawai‘i
at 205, 317 P.3d at 39, for the sufficiency of “aesthetic and environmental interests” as an
apparent alternative to Native Hawaiian traditional and customary rights—two years before
Mauna Kea I recognized the latter as property rights for constitutional due process purposes).

232 See supra text accompanying note 205 (quoting HAW. CONST. art. XVI, § 16)
(emphasis added); see also State v. Obrero, 151 Hawai‘i 472, 489-90, 517 P.3d 755, 772-73
(2022) (Recktenwald, C.J., dissenting, joined by Nakayama, J.) (arguing that the 1982
amendment of article I, section 10 concerning the right to a grand jury abrogated pre-existing
provisions under HRS section 801-1); Hicks v. 2021 Reapportionment Comm’n, 151 Hawai‘i
234, 246-52, 511 P.3d 216, 228-34 (2022) (McKenna, J., concurring, joined by Wilson, J.)
(contending that the majority’s interpretation of article IV, section 6 relating to
reapportionment failed to apply article XVI, section 16); Sierra Club v. D.R. Horton-Schuler
Homes, LLC, 136 Hawai‘i 505, 527-31, 364 P.3d 213, 235-39 (2015) (Pollack, J., dissenting)
(distinguishing the self-executing language in the first sentence of article XI, section 3).
Compare Morita v. Gorak, 145 Hawai‘i 385, 392, 453 P.3d 205, 212 (2019) (self-executing
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In Protect and Preserve Kahoma Ahupua‘a Ass’n v. Maui Planning

Comm’n (Protect Kahoma),” the Recktenwald Court relied on MECO,
along with article XI, section 9 and the CZMA, to conclude that the county

gubernatorial interim appointment power under article V, section 6), United Pub. Workers,
AFSCME, Local 646 v. Yogi, 101 Hawai‘i 46, 51-52, 62 P.3d 189, 194-95 (2002) (self-
executing right to collective bargaining under article XII, section 2), and In re Water Use
Permit Applications (Waidhole I), 94 Hawai‘i 97, 131-32, 9 P.3d 409, 443-44 (2000) (self-
executing adoption of public trust doctrine under article XI, sections 1 and 7), with Save Sunset
Beach Coal. v. City & Cnty. of Honolulu, 102 Hawai‘i 465, 475-76, 476 n.22, 78 P.3d 1, 11—
12, 12 n.22 (2003) (requiring legislation to effectuate duty to conserve and protect agricultural
land under second sentence of article X1, section 3), State v. Rodrigues, 63 Haw. 412, 413—
16,629 P.2d 1111, 1113—15 (1981) (requiring legislation to effectuate right to appointment of
independent grand jury counsel under article I, section 11), and Figueroa v. State, 61 Haw.
369, 382, 604 P.2d 1198, 1206 (1979) (rejecting argument that due process and freedom from
cruel and unusual punishment waived sovereign immunity for money damages for
constitutional deprivations).

Many more Hawai‘i Supreme Court opinions likewise analyze whether certain
constitutional provisions are self-executing, without expressly invoking article X VI, section
16. See, e.g., Maunalua Bay Beach Ohana 28 v. State, 157 Hawai‘i 150, 161-65, 575 P.3d
783, 794-98 (2025) (“[T]he Takings Clause of the Hawai‘i Constitution [article I, section 20]
contains self-executing language, enabling suits based on the provision itself without
implementing legislation” but does not extend to attorney fees under the private attorney
general doctrine.); DW Aina Le‘a Dev. LLC v. Land Use Comm’n, 148 Hawai‘i 396, 403—
07,477 P.3d 836, 843-47 (2020) (concluding, likewise, that article I, section 20 contains self-
executing language in the context of inverse condemnation action for reclassification of
property from urban to agricultural use; then applying statutory six-year rather than two-year
statute of limitations); Emps.” Ret. Sys. of Haw. v. Ho, 44 Haw. 154, 163, 183-89, 352 P.2d
861, 867, 876-79 (1960) (expressing belief that self-executing provisions of article VI, section
3 obligated the State to assume debt incurred by the Territory in the form of general obligation
bonds; however, unissued bonds were not to be considered for purposes of constitutional debt
limitation notwithstanding article X VI, section 4).

233 Protect & Pres. Kahoma Ahupua‘a Ass’n v. Maui Plan. Comm’n (Protect Kahoma),
149 Hawai‘i 304, 304, 489 P.3d 408, 408 (2021), recon. denied, No. SCWC-15-0000478,
2021 WL 2828030 (Haw. July 7, 2021). On certiorari from the ICA, Protect Kahoma affirmed
that court’s decision, but did not incorporate the lower court’s conclusion that the agency’s
“restrictive interpretations of standing requirements imposed by an agency are not entitled to
deference and may be reviewed de novo on appeal.” Protect & Pres. Kahoma Ahupua‘a Ass’n
v. Maui Plan. Comm’n, No. CAAP-15-0000478, 2020 WL 5512512, at *4 (App. Sep. 14,
2020) (citing Pub. Access Shoreline Haw. v. Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i
425, 434, 903 P.2d 1246, 1255 (1995), cert. denied, 517 U.S. 1163 (1996) (mem.)); see also
Forman, Core Judicial Functions, supra note 16, at 351—55 (summarizing the ICA’s decision
and suggesting that the court “missed an opportunity to highlight ongoing failures by
government agencies to properly implement the PASH Guidelines”). The Recktenwald Court
likewise let this opportunity pass in Protect Kahoma.
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agency violated an environmental organization’s due process right to a
contested case hearing.”* The environmental organization consisted mostly
of adjoining landowners to a proposed affordable housing project in a special
management area, who were denied a contested case by the Maui Planning
Commission before the agency granted the developer’s permit application.?*’
Although Protect Kahoma acknowledged the independent statutory basis for
an original action under HRS section 205A-6 (as distinguished from HRS
section 632-1), the express reference to article XI, section 9 of the Hawai‘i
Constitution must be understood in the context of the MECO majority
opinion.”® More specifically, “[o]ur decision in MECO has clarified that
petitioners have a right to intervene where they have established their right
to a clean and healthful environment pursuant to article XI, section 9 of the
Hawai‘i Constitution.”%’

3. Tax Foundation

Between MECO and Protect Kahoma, Chief Justice Recktenwald took
another bite at the apple in another highly fractured case (albeit, with no
environmental issues directly involved): Tax Foundation of Hawai'i v.
State.*® The dispute concerned city and county reimbursement of State costs
in administering rail surcharges on state general excise and use taxes at ten

234 Protect Kahoma, 149 Hawai‘i at 311—14, 489 P.3d at 415—18.

235 Id. at 30708, 489 P.3d at 411-14; see also Forman, Core Judicial Functions, supra
note 16, at 352 & n.26 (quoting the petitioner’s claim regarding the agency’s consistent
practice of denying such petitions on the grounds that the petitioners’ interests were not
distinguishable from those of the general public).

236 See supra Part 111.B.2 (discussing the MECO majority and dissenting opinions).

237 Protect Kahoma, 149 Hawai‘i at 312, 489 P.3d at 416 (distinguishing Sandy Beach
Defense Fund v. City Council of City & County of Honolulu, 70 Haw. 361, 773 P.2d 250
(1989), because the petitioners in that case did not identify any source granting them a
substantive right to enforcement of environmental laws). But see GATRI v. Blane, 88 Hawai‘i
108, 114-15, 962 P.2d 367, 373—74 (1998) (holding that county general plan does have the
force and effect of law insofar as HRS section 205A-26(2)(C) requires that a development
within the special management area must be consistent with the general plan; overruling
Protect Ala Wai Skyline v. Land Use & Controls Committee of City Council of City & County
of Honolulu, 6 Haw. App. 540, 547, 735 P.2d 950, 955 (App. 1987), in which the appellant
erroneously conceded that general plan calling for preservation of beauty, natural environment
and scenic views did not have the force and effect of law).

238 Tax Found. of Haw. v. State, 144 Hawai‘i 175, 175, 439 P.3d 127, 127 (2019) (class
action challenging implementation of legislation authorizing reimbursement of State costs in
administering rail surcharge on state general excise and use taxes); see supra note 192 (quoting
Kipling: “The wheel of the world swings through the same phases again and again.”).
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percent of gross proceeds, rather than actual costs.**’ A three-justice majority
acknowledges with commendable humility in Part II of the court’s opinion
that “[s]imilar to the confusion in our case law regarding standing
requirements for HRS § 91-7 . . . , our case law regarding standing
requirements for HRS § 632-1 declaratory judgment actions has also been
unsettled and confusing. We therefore now clarify standing requirements for
a declaratory judgment action.”**’

Following an extensive discussion of precedent regarding standing under
HRS section 632-1,%*' as well as HRS section 632-1(b),?** Justice McKenna
opined for the three-justice Tax Foundation majority that:

a party has standing to seek declaratory relief in a civil case
brought pursuant to HRS § 632-1(1) where antagonistic
claims exist between the parties (a) that indicate imminent
and inevitable litigation, or (b) where the party seeking
declaratory relief has a concrete interest in a legal relation,
status, right, or privilege that is challenged or denied by the
other party, who has or asserts a concrete interest in the same
legal relation, status, right, or privilege; and (2) a declaratory

239 Tax Found., 144 Hawai‘i at 180, 203, 439 P.3d at 132, 155 (citing HAW. REV. STAT.
§ 248-2.6 (2017 & Supp. 2025) (“County surcharge on state tax; disposition of proceeds.”)).
In addition to the court’s unanimous opinion that the tax appeal court’s otherwise exclusive
jurisdiction under HRS sections 40-35, 232-13, -14.5(a) & (c), did not bar the class claimants’
request for declaratory relief, id. at 175—88, 439 P.3d at 127—40 (concluding in Part I that the
claimants were not seeking a tax refund). The Chief Justice also authored the four-justice
majority’s opinion in Part III. /d. at 175-88, 203-06, 439 P.3d at 12740, 155-58 (agreeing
that the State was entitled to summary judgment on the merits, although its motion to dismiss
was improvidently granted on jurisdictional grounds).

240 Id. at 199, 439 P.3d at 151 (Part IT). Compare id. at 188-203, 439 P.3d at 151-66
(“PART TWO: TAX FOUNDATION HAS HRS § 632-1 STANDING.”), and id. at 199, 439
P.3d at 151 (“HRS § 632-1 interposes less stringent requirements for access and participation
in the court process.”), with id. at 203-20, 439 P.3d at 166—172 (Recktenwald, C.J., dissenting)
(opining that HRS section 632-1 does not establish a distinct test for standing), and id. at 220—
24,439 P.3d at 172-76 (Nakayama, J., dissenting) (joining the unanimous court in concluding
that HRS section 632-1 does not bar subject matter jurisdiction; agreeing with Chief Justice
Recktenwald’s dissenting opinion that HRS section 632-1 does not supplant traditional “injury
in fact” standing requirements, but declining to join Recktenwald’s sua sponte consideration
of taxpayer standing as an alternative to HRS section 632-1).

241 1d. at 19499, 439 P.3d at 14651 (Part IV.C.3.¢).

292 1d. at 199-02, 439 P.3d at 15154 (Part IV.C.3.d).
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judgment will serve to terminate the uncertainty or
controversy giving rise to the proceeding.’*’

Noting Ala Loop*** along with other opinions that previously applied the
same three-part injury-in-fact test,”*> the three-justice majority in Tax
Foundation admitted an absence of clarity surrounding the Hawai‘i Supreme
Court’s prior adoption of a three-part injury-in-fact test for HRS section 632-
1 in Mottl v. Miyahira.**

Of course, the Ala Loop majority opinion authored by Justice
Recktenwald®*’ concluded that the appellants had a private right of action to
enforce HRS Chapter 205 as incorporated by the Hawai‘i Constitution.**®
After analyzing the article XI, section 9 and HRS Chapter 205 claims,
however, the Ala Loop court returned to the standing issue and purported to
distinguish Justice Acoba’s Ala Loop dissent.** Although the three-justice
majority in Tax Foundation erroneously distinguishes the concurring portion
of Justice Acoba’s separate opinion, they presumably meant to abrogate
footnote 43 of the Ala Loop majority opinion instead.**

243 Id. at 202, 439 P.3d at 154.

244 Cnty. of Hawai‘i v. Ala Loop Homeowners (4la Loop), 123 Hawai‘i 391, 440-41,
235 P.3d 1103, 1152—53 (2010) (Acoba, J., concurring and dissenting) (analyzing claim for
standing likewise under the “traditional injury-in-fact” test).

245 Tax Found., 144 Hawai‘i at 199, 199 n.34, 439 P.3d at 151, 151 n.34.

246 Mottl v. Miyahira, 95 Hawai‘i 381, 389, 395, 23 P.3d 716, 724, 730 (2001), abrogated
by Tax Found., 144 Hawai‘i at 189, 439 P.3d at 141.

247 Ala Loop, 123 Hawai‘i at 393, 235 P.3d at 1105; see also id. at 406—08, 235 P.3d at
1118-20 (discussing the ICA majority’s standing analysis in Pono v. Molokai Ranch, Ltd.,
119 Hawai‘i 164, 167, 190-91, 194 P.3d 1126, 1129, 1152-53 (App. 2008)); id. at 199200,
194 P.3d at 1161-62 (Foley, J., concurring) (citing Kona Old Hawaiian Trails v. Lyman, 69
Haw. 81, 734 P.2d 161 (1987), as applying the exhaustion of administrative remedies
doctrine).

248 Ala Loop, 123 Hawai‘i at 408, 235 P.3d at 1120. But see Amber Polk, The Unfulfilled
Promise of Environmental Constitutionalism, 74 HASTINGS L.J. 123, 150 (2022) (noting that
the neighboring landowners’ private right of action is “also confusingly called ‘standing’ by
the court”).

249 Id. at 41822, 235 P.3d at 1130-34 (Part IV.B.6: “The cases cited by the dissent
address requirements for standing and do not establish the existence of a statutory private right
of action.”).

250 Id. at 422 n.43, 235 P.3d at 1134 n.43 (observing that “Ala Loop also had standing”
under the traditional three-party injury-in-fact test; thus, declining to address whether the
doctrine of procedural standing is applicable). As a result of the three-justice Tax Foundation
majority’s decision abrogating this portion of the Ala Loop decision, it is unclear whether the
appellants in that case could have established procedural standing alternatively, as “any party”
under article XI, section 9, or otherwise pursuant to HRS section 205-6. See, e.g., Maui Lani
Neighbors, Inc. v. State (Maui Lani), 156 Hawai‘i 520, 541, 575 P.3d 610, 631 (2025) (“Even
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4. Maui Lani

More than six years after his Tax Foundation dissent, Chief Justice
Recktenwald resuscitated his argument that the availability of an agency
appeal under HRS section 91-14 precludes a declaratory judgment action
under HRS section 632-1 in Maui Lani Neighbors, Inc. v. State (Maui
Lani).*' The case involved a proposed sports complex on former agricultural
zoned land redistricted to the urban classification.”> After its final
environmental assessment for the project found no significant impact,**
DLNR applied for a county special use permit, and the Maui County Planning
Commission eventually held a hearing on March 25, 2014.%** However, none
of the neighboring landowners sought to formally intervene in the agency
proceeding.”*

In the wake of the Recktenwald Court’s missed opportunity to highlight
ongoing governmental agency failures in Protect Kahoma,™® the Maui
Planning Commission voted unanimously at the March 25 hearing to approve
the requested permit—conditioned upon DLNR meeting with adjacent

though [the neighbors’] cause of action arises out of article XI, section 9, it is still subject to
the jurisdictional limitations of its chosen remedy”; “[a]pplied here, we agree with the ICA
that HRS § 632-1 would preclude a declaratory judgment on [the neighbors’] article XI,
section 9 claims as defined under HRS chapter 46 and 205.”).

21 Maui Lani, 156 Hawai‘i at 537-39, 575 P.3d at 62729 (relying on Punohu v. Sunn,
66 Haw. 485, 487, 666 P.2d 1133, 1135 (1983) and Travelers Ins. Co. v. Haw. Roofing, Inc.,
64 Haw. 380, 641 P.2d 1333 (1982)); see also Tax Found. of Haw. v. State, 144 Hawai‘i 175,
210, 439 P.3d 127, 162 (2019) (Recktenwald, C.J., dissenting); supra note 192 (quoting
Kipling: “The wheel of the world swings through the same phases again and again.”).

252 Maui Lani, 156 Hawai‘i at 525, 575 P.3d at 615 (noting post-redistricting transfer of
the land to DLNR).

233 Id. at 525,575 P.3d at 615.

254 Id. at 525-26, 575 P.3d at 61516 (outlining DLNR’s repeated failure to send notice
of the planning commission hearing to all owners of lessees of record within five-hundred feet
of the project site, which caused the rescheduling of public hearings before the planning
commission).

255 Id. at 526, 575 P.3d at 616 (observing that the future president of Maui Lani Neighbors
and other future members nevertheless testified in opposition to the project).

236 See supra text accompanying note 233 (citing critique of the ICA for missing this
opportunity in Forman, Core Judicial Functions, supra note 16, at 351-55, then noting the
Hawai‘i Supreme Court’s analogous omission); supra notes 233—37 and accompanying text
(invalidating permit issued by the Maui Planning Commission after the agency denied request
for intervention consistent with its alleged decades-long practice of always denying such
requests, which arguably suggests that it would have been futile for the neighbors to seek
intervention before the planning commission).
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community members and discussing their concerns prior to initiating
construction.”” In other words, agency action that is eerily analogous to
putting “the cart before the horse” in Mauna Kea 1.*®

Eight days after the Maui Lani Neighbors formed as a non-profit
organization, they sent DLNR a cease-and-desist letter before eventually
filing a complaint seeking declaratory relief under HRS section 632-1, with
claims asserted under HRS section 46-4 (County Zoning),” as well as
article I, section 5 (due process) and article XI, section 9 (right to a clean and
healthful environment) of the Hawai‘i Constitution, HRS section 343-7
(original action regarding environmental impact assessment), in addition to
public nuisance.**

When the case eventually reached the Hawai‘i Supreme Court, the issues
on appeal generally concerned whether the ICA erred by: (1) determining
that HRS section 91-14 is a special form of remedy that precludes relief under
HRS section 632-1; (2) dismissing claims under HRS Chapter 343; and (3)
concluding that article XI, section 9 claims were precluded by the
jurisdictional limitation in HRS section 632-1.2'

Curiously, the unanimous Maui Lani court*** made no attempt to address
Alaka ‘i Na Keiki, Inc. v. Matayoshi,>** which both: (1) relied on article VI,
section 1 of the Hawai‘i Constitution for the presumption of judicial review,
as distinguished from the statutory presumption under the U.S. Constitution
and the federal Administrative Procedure Act; then (2) distinguished

257 Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res. (Mauna Kea I), 136 Hawai‘i 376,
381, 391, 363 P.3d 224, 229, 239.

258 Id. at 376, 381, 391, 363 P.3d at 224, 229, 239. DLNR subsequently held a public
meeting on April 29, 2014, attended by several members of the non-profit (including one who
later testified that he left the meeting believing that the project was a “done deal”). Id.

259 On October 6, 2014, the non-profit filed a petition with the LUC seeking a declaratory
ruling that the proposed sports park violates conditions in that agency’s 2012 decision and
order redesignating the formerly agricultural land as urban. Maui Lani, 156 Hawai‘i at 527,
575 P.3d at 617. The LUC relied on a provision of its rules regarding pending litigation in
denying the declaratory ruling petition at its November 20, 2017 public meeting, after which
the circuit court denied the County’s motion to dismiss as to all counts. /d.

260 Id. at 526—27, 575 P.3d at 616—17; cf. Corner Post, Inc. v. Bd. of Governors of Fed.
Rsrv. Sys., 603 U.S. 799, 822-23 (2024) (holding that statute of limitations for suits under the
federal Administrative Procedure Act does not begin to run until plaintiff is injured by final
agency action, rather than date of that action).

261 Maui Lani, 156 Hawai‘i at 532, 575 P.3d at 622.

262 The Maui Lani court consisted of Chief Justice Recktenwald, Associate Justices
McKenna, Eddins, and Devens, along with Circuit Court Judge Castagnetti (in place of
Associate Justice Ginoza, recused). Id. at 523, 575 P.3d at 613.

263 Alaka‘i Na Keiki, Inc. v. Matayoshi, 127 Hawai‘i 263, 28283, 284—85, 277 P.3d
988, 1007—08, 1009-10 (2012).
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Travelers Insurance Co. v. Hawaii Roofing, Inc. with regard to the
declaratory judgment statute’s applicability.?** To the contrary, the Maui
Lani court appears to have resuscitated (without expressly acknowledging)
Chief Justice Recktenwald’s dissenting views in Alaka i and MECO.

Relying on the 1978 Constitutional Convention proceedings, Maui Lani
opines that:

the Committee contemplated that the legislature would
prescribe certain reasonable procedural and jurisdictional
limitations. In Ala Loop, we held that “[t]he abolishment of
the private right altogether . . . would not be a ‘reasonable’
limitation within the meaning of the provision.” Here, HRS
§ 632-1 precludes [Maui Lani Neighbors (MLN)] from
seeking a declaratory judgment on its article XI, section 9
claims relating to the [county special use permit] and that is
the full extent of the preclusion. Unlike Ala Loop, where
there was no agency process and no permit was issued, in
the present case there was no bar to MLN asserting its
article XI, section 9 rights before the Planning Commission
or challenging an adverse decision on appeal. Indeed, in Ala
Loop, the question was whether a charter school was
required to obtain a special permit for its uses in the state
agricultural district. The effective relief sought was that the
school would have to apply for a permit to the LUC, who
would then decide if the school’s uses were appropriate.
Here, the DLNR applied for and obtained a permit from the
Planning Commission through the prescribed procedures.
Thus, MLN’s claims do not evince a matter of procedural
injury, but rather a challenge to the substance of the agency’s
decision. As established above, the proper avenue of relief

264 Travelers Ins. Co. v. Hawaii Roofing, Inc., 64 Haw. 380, 381, 383-87, 641 P.2d 1333,
1334, 133638 (1982) (holding that HRS Chapter 386 precludes declaratory relief under HRS
section 632-1). Compare Alaka ‘i, 127 Hawai‘i at 282—83, 284—85, 277 P.3d 988, 1007-08,
1009-10 (observing that although “HRS chapter 103F does not delineate the nature of judicial
review available . . . the exclusivity of remedies section, HRS § 103F-504, does not convey
the singular intent to bar judicial review[]”; thus, “Travelers Ins. does not prohibit declaratory
relief”), with id. at 298—99, 277 P.3d at 1023—24 (Recktenwald, C.J., concurring in part and
dissenting in part, joined by Nakayama, J.) (relying on Travelers Ins., Punohu, and HRS
Chapter 103F for the proposition that petitioner “cannot maintain a declaratory judgment
action to challenge DOE’s denial of its chapter 103F protest”).
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in such case is through an administrative appeal under HRS
chapter 91.%%°

Of course, HRS section 632-1 was already in place when the Hawai‘i
Legislature enacted HRS section 91-14(a), which authorizes appeals from
contested cases but includes the following savings clause: “nothing in this
section shall be deemed to prevent resort to other means of review, redress,
relief, or trial de novo, including the right of trial by jury, provided by
law.”26

The Hawai‘i Legislature adopted the provision concerning appeals from
contested cases as part of a bill patterned after the 1961 Revised Model State
Administrative Procedure Act (“1961 Model Act”)*—which expressly
preserved other existing means of judicial review.*®® Indeed, the basis of the

265 Maui Lani, 156 Hawai‘i at 541—42, 575 P.3d at 631-62 (citation modified); see also
id. at 535-39, 575 P.3d at 62529 (“[I]t would be anomalous to permit a declaratory judgment
action to be substituted for an appeal from an agency determination in a contested case”
because HRS section 91-14 is a special form of statutory remedy that precludes a declaratory
action, notwithstanding the savings clause “nothing in this section shall be deemed to prevent
resort to other means of review, redress, relief, or trial de novo, including the right of trial by
jury, provided by law”; further distinguishing the similar savings clause under HRS
section 205A-6, which provides that “[n]othing in this section shall restrict any right that any
person may have to assert any other claim or bring any other action”—as applied in Hawai[ ]’s
Thousand Friends v. City & County of Honolulu, 75 Haw. 237,245, 858 P.2d 726, 731 (1993),
because HRS section 205A-6 provides for an original action in court, whereas the scope of
review under HRS section 91-14 is limited to the administrative record.).

266 Compare 1945 Haw. Sess. Laws Act 74, § 1 at 280-81 (amending Revised Laws of
Hawai‘i § 9971 (1945), relating to Declaratory Judgments), with 1961 Haw. Sess. Laws
Act 103, § 14 at 89 (Judicial Review of Contested Cases). The legislative history for the former
provision that is now codified as HRS section 632-1, clarifies the legislators’ intent to:

afford greater relief by declaratory judgment than the present law. The
benefits sought to be had under our present law have been negatived by
two decisions of our Supreme Court. The State of Pennsylvania which had
a similar law like that of our present law has enacted this bill into law.

H. Standing Comm. Rep. No. 76, in 1945 H. Journal, at 566 (emphasis added).

267 S, Standing Comm. Rep. No. 713, in 1961 S. Journal, at 925; see also RICHARD
F. KAHLE, JR., COMPLIANCE OF STATE AGENCIES WITH THE ADMINISTRATIVE PROCEDURES
ACT 1 (1969) (observing that the proposed bill was primarily based on “the first tentative draft
of the [1961 Model Act] which was drawn up at the meeting of the National Conference of
Commissioners on August 17-22, 1959”); id. (noting that the HAPA “was first enacted in
1961 by the Hawai[‘]i State Legislature after consideration for three years”).

268 Ralph F. Fuchs, Prerequisites to Judicial Review of Administrative Agency Action, 51
INDIANA L.J. 817, 926 & n.47 (1976) (emphasis added); accord McGrath et al., supra note 15,
at 695 & n.5 (1991) (noting the “baffling heterogeneity” of judicial review methods for
different administrative actions); Daniel J. Gifford, Declaratory Judgments Under the Model
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1961 Model Act was “that judicial review should be simple, economical,
readily available, and—above all—effective.”*® Thus, it seems clear that
HRS section 91-14(a) “was not intended to serve as the sole and exclusive
remedy of a person aggrieved by a decision of an administrative agency or
official.”*" Considering the fact that Chief Justice Recktenwald studied law
at the University of Chicago, perhaps it is reasonable to assume his views
may be rooted in that jurisdiction’s contrary approach.?”!

In any event, the Maui Lani court sought to further distinguish the MECO
majority opinion by explaining that: (i) the PUC denied appellant’s request
to intervene in the contested case hearing and the entire subject of the appeal
was whether the appellant had the right to a hearing before the agency; and
(ii) “participation in a contested case hearing is preferable to a declaratory

State Administrative Procedure Acts, 13 Hous. L. REv. 825, 843 n.95 (1976) (“[I]f a court
were to decide on the applicability question de novo in a declaratory judgment action, the
degree of court involvement in policy application would depend upon the procedural route by
which the question of rule applicability reached the court. Situations of concurrent jurisdiction
between courts and agencies are not unknown, however, and in these situations, the judicial
role in policy application does depend upon the procedural route chosen by the complainant.”);
Harold S. Bloomenthal, The Revised Model State Administrative Procedure Act—Reform or
Retrogression, 1963 DUKE L.J. 593, 623 (1963) (opining that the 1961 Model Act “expressly
provides that final decisions in all contested cases are reviewable by the courts”).

269 McGrath et al., supra note 15, at 717 n.221 (quoting 2 F. COOPER, STATE
ADMINISTRATIVE LAW 607 (1965)).

270 See id. at 703 1n.76 (emphasis added) (quoting McAuliffe v. Carlson, 303 A.2d 746,
749 (Conn. C.P. 1973) (citing CONN. GEN. STAT. § 4-183(a), as being parallel with the relevant
provision of the 1961 Model Act—like HRS section 91-14(a))); id. at 695 & n.5
(acknowledging the “baffling heterogeneity” of judicial review methods for different
administrative actions); id. at 703 n.77 (citing Board of Governors of Registered Dentists v.
Melton, 428 P.2d 205 (Okla. 1967) for the proposition that the 1961 Model Act did not
abrogate a statutory right to injunctive relief); id. at 705 n.93 (citing MINN. STAT. ANN. § 14.63,
which authorizes a writ of certiorari from a contested case—without limiting a petitioner’s
right to use any other means of legal action to obtain relief). But see id. at 707 n.121 (citing
School Committee v. Commissioner of Education, 482 N.E.2d 796 (Mass. 1985) for the
proposition that, absent special circumstances, one cannot resort to a declaratory judgment
where the Massachusetts administrative procedure act applies).

271 People ex rel. Smith v. Bd. of Fire & Police Comm’rs, 366 N.E.2d 554, 556 (Ill. App.
Ct. 1977) (holding that Illinois’ administrative procedure act precluded use of declaratory
judgment and mandamus by patrolmen challenging promotion examination). It would be
interesting to know whether the Chief Justice’s prior experiences as director of an
administrative agency influenced the other justices’ (and substitute judge’s) decisions to join
his unanimous Maui Lani opinion.
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action when an agency decision implicates article XI, section 9 rights.”?"*
These conclusions beg the question relating to a perceived “judicial
roulette”?” problem, along with concerns surrounding the precise nature of
administrative agency action for purposes of judicial review.?’* Not to
mention the additional challenge of reconciling Ala Loop’s reliance on the
fact that HRS Chapter 205 is listed (along with HRS Chapter 46) in the
attorney fees statute HRS section 607-25,%"° with the Maui Lani*’® court’s
omission of any reference to this statute when concluding that the neighbors’
claims under HRS Chapters 46 and 205 must be asserted through an agency
appeal—albeit under the “circumstances presented.”*”’

5. Kia‘i Wai Il
On the very last day of the Recktenwald Court, just eighteen days after

issuing Maui Lani, the justices issued their two-part opinion in Kia ‘i Wai
112" Of particular interest with regard to the questions raised above about

272 Maui Lani Neighbors, Inc. v. State (Maui Lani), 156 Hawai‘i 520, 542, 575 P.3d 610,
632 (2025) (emphasis added) (citing In re Application of Maui Elec. Co. (MECO), 141
Hawai‘i 249, 255, 267, 269, 408 P.3d 1, 7, 19, 21 (2017)).

273 See supra note 15 and accompanying text.

274 See infia text accompanying notes 322, 351.

275 Cnty. of Hawai‘i v. Ala Loop Homeowners (4la Loop), 123 Hawai‘i 391, 416, 235
P.3d 1103, 1128 (2010); see supra note 190 and accompanying text (quoting legislative history
accompanying the enactment of HRS section 607-25 in 1986, which reflects the legislators’
belief that citizens had a pre-existing right to bring claims as a result of the 1978 constitutional
amendment in article XI, section 9); see also supra text accompanying note 174 (citing Ala
Loop regarding the authorization of attorney fees in private actions against parties who
develop land without required permits and approvals, under HRS section 607-25).

276 Maui Lani, 156 Hawai‘i at 524—25, 575 P.3d at 614—15.

271 Compare id. at 527, 575 P.3d at 617 (noting the LUC’s denial of the neighbors’
declaratory ruling petition based on agency rules concerning pending litigation), with Ala
Loop, 123 Hawai‘i at 396 n.7,235 P.3d at 1108 n.7 (citing the Attorney General’s letter relying
on HRS section 205-6(a), (d) to correct the Corporation Counsel’s erroneous conclusion that
the charter school was exempted from permitting requirements—without requiring the
homeowners to request the planning commission hold a hearing before proceeding with their
declaratory action).

278 Kia‘i Wai o Wai‘ale‘ale v. Bd. of Land & Nat. Res. (Kia ‘i Wai II), 157 Hawai‘i 303,
576 P.3d 816 (2025). Justice Ginoza wrote the court’s unanimous opinion in Part I, vacating
the ICA’s judgment, affirming the Environmental Court, and remanding back to the agency
for another contested case hearing to determine whether the permit conditions were violated
before the 2021 and 2022 permits expired. /d. at 307-25, 576 P.3d at 820—38. Justice Devens
wrote Part II of the majority opinion, which ultimately: (i) held that the Environmental Court
had HRS section 91-14 jurisdiction to review agency decisions to deny petitioners’ requests
for contested case hearings and continue A&B’s permits without including any “best interests
of the State” findings; and (ii) disagreed with the dissent’s premise that the Environmental
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judicial review, is Part II (rejecting the separate dissent filed by Justice
Ginoza, who authored Part I of the majority opinion); Justice Devens’
opinion for the four-justice majority expressly adopts the “functional
approach” to determining whether an agency proceeding amounted to a
contested case hearing for purposes of judicial review.?” As distinguished
from “formalist” approaches, the “functional” approach focuses on the
practical “effect of an agency decision rather than relying on an agency’s
characterization of that decision.”**

Given this court’s opinion in [Sierra Club], we hold in the
present case that the Environmental Court had HRS § 91-
14 jurisdiction to review the Board’s administrative
proceedings that culminated in the decisions to continue the
permit for 2021 and 2022.

As we observed in [Sierra Club], this court takes a
functional approach “to what can be considered a contested
case hearing for purposes of judicial review, consistent with
the policy of favoring judicial review of administrative
actions” and to what an agency’s final decision is. Thus, that

Court reached the merits and, instead, construing that court’s conclusions as based on further
procedural deficiencies rather than the merits of claims that the agency violated HRS Chapter
343 by twice continuing the permit—claims that the Environmental Court expressly dismissed
in its Final Judgment. /d. at 325-27, 576 P.3d at 838—40; see supra text accompanying note
125 (referencing multiple articles concerning epic water battles on the Island of Maui and
elsewhere).

2 Kia ‘i Wai I, 157 Hawai‘i at 325, 576 P.3d at 838 (Part II of majority opinion); accord
Sierra Club v. Bd. of Land & Nat. Res. (Sierra Club), 156 Hawai‘i 382, 399, 575 P.3d 472,
489 (2025) (“As Justice Acoba correctly noted in his concurring opinion in Kilakila, ‘[T]his
court has taken a functional approach to what can be considered a contested case hearing for
purposes of judicial review, consistent with the policy of favoring judicial review of
administrative actions.” We also take a functional approach to what BLNR’s final decision
was in this case.” (alteration in original) (citation omitted)); see also supra note 115 (quoting
Sierra Club).

280 Kilakila ‘O Haleakal[a] v. Bd. of Land & Nat. Res. (Kilakila I), 131 Hawai‘i 193, 206,
317 P.3d 27, 40 (2013) (Acoba, J., concurring, joined by Pollack, J.); MacKenzie, supra note
129, at 362 & n.224 (criticizing “formalistic” application of Ka Pa ‘akai O Ka ‘aina v. Land
Use Commission, 94 Hawai‘i 31, 7 P.3d 1068 (2000), in Mauna Kea II); cf- United States v.
Arthrex, 594 U.S. 1, 40 (2021) (Breyer, J., concurring in the judgment and dissenting in part)
(advocating for “a functional . . . rather than a formalist, judicial-rules-based approach”);
Thomas A. Koenig & Benjamin R. Pontz, The Roberts Courts’ Functionalist Turn in
Administrative Law, 46 HARvV. J.L. & PUB. POL’Y 221 (2023).
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view shapes a court’s determination as to whether an
agency’s action is a final decision that ends an
administrative proceeding. Our decision in [Sierra Club]
affirms that our case law’s examination of what constitutes
an agency’s “final decision” does not insulate an agency’s
act consummating the administrative decision-making
process from HRS § 91-14 review.?*!

Here, the Court cites with approval Justice Acoba’s concurring opinion in
Kilakila I***—despite appearing to have ignored this functional approach in
Maui Lani,*® while resurrecting interpretations from the dissent to Justice
Acoba’s majority opinion in Alaka i—without even attempting to reconcile
Maui Lani with Alaka i.*** Indeed, the second amended complaint in Alaka ‘i
added claims under HRS sections 603-21.9 and 632-1 in addition to its
original HRS section 91-14 appeal.”® Accordingly, the Alaka ‘i court rejected

81 Kia ‘i Wai II, 157 Hawai‘i at 325, 576 P.3d at 838 (citations omitted) (quoting Sierra
Club, 156 Hawai‘i at 399, 575 P.3d at 489).

282 Kilakila I, 131 Hawai‘i at 214, 317 P.3d at 48 (Acoba, J., concurring) (citing Alaka‘i
Na Keiki, Inc. v. Matayoshi, 127 Hawai‘i 263, 279, 277 P.3d 988, 1004 (2012); Aha Hui
Malama O Kaniakapupu v. Land Use Comm’n, 111 Hawai‘i 124, 134, 139 P.3d 712, 724
(2006) (Acoba, J., dissenting, joined by Dufty, J.), cited with approval in Kia ‘i Wai II, 157
Hawai‘i at 303, 576 P.3d at 816; Sierra Club, 156 Hawai‘i at 399, 575 P.3d at 489); ¢f. Pub.
Access Shoreline Haw. v. Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i 425, 431, 903 P.2d
1246, 1252 (1995), cert. denied, 517 U.S. 1163 (1996) (applying HRS section 91-14 to the
court’s analysis of appellate jurisdiction); id. at 432 n.11, 903 P.2d 1253 n.11 (distinguishing
Bush v. Hawaiian Homes Commission, 76 Hawai‘i 128, 136—37, 870 P.2d 1272, 1280—81
(1994), and describing the court’s prior application of its “nascent test” for determining
whether agency proceeding subjected to court challenge was a contested case rather than a
rulemaking procedure). Contrast Town v. Land Use Comm’n, 55 Haw. 538, 556—57, 524 P.2d
84,95-96 (1974) (Ogata, J., dissenting, joined by Richardson, C.J.) (noting the agency’s view
that it was engaged in rulemaking and, thus, did not follow the statutory procedural
requirements applicable to a contested case), with id. at 548, 524 P.2d at 91 (concluding in the
court’s majority opinion “that the process for boundary amendment is not rule making or
quasi-legislative, but is adjudicative of legal rights of property interests in that it calls for the
interpretation of facts applied to rules that have already been promulgated by the legislature™).

283 See supra Part 111.B.4; Maui Lani, 156 Hawai‘i at 537-39, 575 P.3d at 627-29.
Expecting lay people to keep up with this swinging judicial review pendulum seems
inconsistent with the access to justice ideals otherwise championed by the Recktenwald Court.
Moreover, the failure to expressly acknowledge the resurrection of previously unadopted legal
analyses presents significant challenges for even highly trained practitioners.

284 See Maui Lani, 156 Hawai‘i 520, 575 P.3d 610; see also supra note 192 (quoting
Kipling: “The wheel of the world swings through the same phases again and again.”).

285 Alaka ‘i, 127 Hawai‘i at 271, 277 P.3d at 996; cf. Dailey v. Dep’t of Land & Nat. Res.,
155 Hawai‘i 348, 35658, 564 P.3d 1147, 115557 (2025) (relying on HRS section 603-21.9
and the “interests of justice” in the absence of appellate jurisdiction).
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the ICA’s reliance on Travelers Ins. for the proposition that declaratory relief
under HRS section 632-1 is unavailable, along with HRS sections 603-21.5
and -21.9.%%¢ Moreover, Justice Acoba was fully cognizant of Ala Loop when
he authored the Alaka ‘i opinion.**’

Likewise, the Maui Lani court’s claim that MECO is distinguishable
because the PUC denied the appellant’s request to intervene in the contested
case hearing amounts to a distinction without a difference.

The agencies in multiple Hawai‘i Supreme Court decisions likewise
denied the relevant appellants’ requests to intervene in a contested case
hearing: Pele Defense Fund v. Puna Geothermal Ventures,™ PASH**
Bush 1,°° 1ao®®" and Sierra Club,*? just to name a handful, were all denied
the right to participate in a contested case hearing.

286 Alaka ‘i, 127 Hawai‘i at 273—74, 283-86, 277 P.3d at 998-99, 1008—11.

287 Id. at 285, 277 P.3d at 1010 (citing Cnty. of Hawai‘i v. Ala Loop Homeowners (4la
Loop), 123 Hawai‘i 391, 407 n.20, 235 P.3d 1103, 1119 n.20 (2010)).

288 pele Def. Fund v. Puna Geothermal Ventures, 77 Hawai‘i 64, 66, 69, 881 P.2d 1210,
1212, 1215 (1994).

289 Pub. Access Shoreline Haw. v. Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i 425,
429-30, 43334, 903 P.2d 1246, 1250-51, 125455 (1995).

290 Bush v. Hawaiian Homes Comm’n (Bush I), 76 Hawai‘i 128, 132—33, 870 P.2d 1272,
1276—77 (1996); see also infra note 301 (noting that Bush I expressly cites the savings clause
in HRS section 91-14). Although Bush I held that the court lacked jurisdiction to consider
agency appeal because third party agreements (“TPAs”) between non-Hawaiian farmers and
native Hawaiian lessees were mere subleases rather than property interests, Bush II concluded
that the TPAs transferred property interests in violation of the Hawaiian Homes Commission
Act—thus, entitling them to relief under their 42 U.S.C. section 1983 claim. Compare Bush I,
76 Hawai‘i at 136, 870 P.2d at 1280 (mere subleases), with Bush v. Watson (Bush II), 81
Hawai‘i 474, 477 & n.5, 48485, 487, 918 P.2d 1130, 1133 & n.5, 1140—41, 1143 (1996)
(property interests).

P In re ‘lao Ground Water Mgmt. Area High-Level Source Water Use Permit
Applications, 128 Hawai‘i 228, 234-35, 287 P.3d 129, 135-36 (2012).

292 Sjerra Club v. Bd. of Land & Nat. Res., 156 Hawai‘i 382, 394, 575 P.3d 472, 484
(2025) (citing with approval In re Application of Maui Elec. Co. (MECO), 141 Hawai‘i 249,
260, 408 P.3d 1, 12 (2017)); see also MECO, 141 Hawai‘i at 258, 408 P.3d at 10, cited with
approval in Cmty. Ass’ns of Hualalai, Inc. v. Leeward Plan. Comm’n (Hualalai), 150 Hawai‘i
241, 255,500 P.3d 426, 440 (2021) (applying the jurisdictional analysis from PASH to uphold
judicial review pursuant to HRS sections 205-19 and 91-14 because the appellant “is aggrieved
by a final decision in a contested case in which it has participated and followed agency rules,
and established standing”). The agency in Hualalai likewise denied those appellants’ request
for a contested case hearing on Nani Koa Coffee LLC’s application for a special permit to
construct a baseyard/staging yard. Cmty. Ass 'ns of Hualalai, 150 Hawai‘i at 247, 249 & n.13,
500 P.3d at 432, 434 & n.13; ¢f. In re Gas Co., 147 Hawai‘i 186, 465 P.3d 633 (2020) (holding
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Although the petitioner in Alaka ‘i admittedly participated in the agency
proceeding (viz., protesting the rejection of petitioner’s proposal to provide
instructional support),®? that fact does not detract from the majority’s
rationale for rejecting the dissent’s proffered analysis. With apologies for the
double negative, the agency in Alaka i also did not deny a request to intervene
in the agency proceeding below.”® In my opinion, Chief Justice
Recktenwald’s Alaka i dissent erronecously argued that the majority’s
conclusion undermines the court’s HRS section 91-14 case law, which he
mistakenly characterizes as limiting judicial review of administrative agency
action to decisions and orders in contested cases, unless review is otherwise
provided by law.**’

Each of the three cases relied upon as precedent by Chief Justice
Recktenwald are readily distinguishable. First, Chief Justice Moon’s opinion
in Ko ‘olau Agriculture Co. v. Commission on Water Resource Management
specifically explains that its “reasoning differs” from the circuit court’s
reliance on prior case law.?*® The distinction between water management

that appellants who were denied intervenor status but allowed participant status had
constitutional due process right and standing to appeal PUC decision that failed to fulfill the
agencies duties relating to greenhouse gas emissions). Compare Protect & Pres. Kahoma
Ahupua‘a Ass’n v. Maui Plan. Comm’n (Protect Kahoma), 149 Hawai‘i 304, 489 P.3d 408
(2021) (upholding appellate jurisdiction under HRS section 91-14 after agency denied request
to intervene in permit proceedings under HRS Chapter 205A, based in part on right to clean
and healthful environment conferring due process right to a hearing; citing with approval both
Ala Loop and MECO, along with HRS section 607-25; remanding to agency for findings on
the project’s consistency with the West Maui Community Plan), with Forman, Core Judicial
Functions, supra note 16, at 351-55 (criticizing ICA opinion for inappropriately deferring to
agency interpretation of its own regulations concerning standing requirements for intervention
in HRS Chapter 205A permit proceeding).

293 Alaka‘i Na Keiki, Inc. v. Matayoshi, 127 Hawai‘i 263, 268, 277 P.3d 988, 993 (2012).

294 See id. at 284 n.45, 277 P.3d at 1009 n.45 (acknowledging the court’s prior ruling that
the protest proceeding was not a contested case); id. at 289 n.2, 277 P.3d at 1014 n.2
(Recktenwald, C.J., concurring) (same). See generally id. at 267-70, 277 P.3d at 992-95
(summarizing agency process that involved initial rescission of reward and rescoring of
proposals, followed by: an amended protest, denial of request for clarification through
discovery, issuance of agency’s response, consideration of petitioner’s reply, denial of the
amended protest, and denial of subsequent request for reconsideration).

295 See id. at 288-302, 277 P.3d at 1013—27 (Recktenwald, C.J., concurring in part and
dissenting in part); id. at 299-301, 277 P.3d at 1024—27 (relying on: Ko‘olau Agric. Co. v.
Comm’n of Water Res. Mgmt. (Ko ‘olau Ag.), 83 Hawai‘i 484, 487-94, 927 P.2d 1367, 1370—
77 (1996); Bush I, 76 Hawai‘i at 13137, 870 P.2d at 1275-81; and, Aha Hui Malama O
Kaniakapupu v. Land Use Comm’n, 111 Hawai‘i 124, 126-31, 139 P.2d 712, 714-25 (2006)).

2% Ko ‘olau Ag., 83 Hawai‘i at 493, 927 P.2d at 1376 (distinguishing the independent
statutory bases for appeal under: HAW. REV. STAT. § 205A-6, in Haw.’s Thousand Friends v.
City & Cnty. of Honolulu, 75 Haw. 237, 245, 858 P.2d 726, 731 (1993); HAW. REV. STAT. §
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designations and subsequent adjudicative action was the dispositive factor—
viz., the rights of individual water users (if not also persons seeking to
intervene in such contested case hearings) would be fully protected in the
subsequent permitting process.”’ Thus, the court rejected the water user’s
argument that the Commission engaged in rulemaking for the purposes of
HRS section 91-7.%%® Instead, water management designations appear to be
akin to custodial administration of public property that relates to matters of
internal management—which are not subject to HRS Chapter 91’s restraints
on agency rulemaking power.?*’ Thus, the Alaka ‘i dissent failed to appreciate
the distinction between three types of agency action—adjudication (i.e.,
contested case hearings); rulemaking; and internal management (e.g.,
custodial administration)—along with the distinct statutory vehicles for
challenging each of these agency actions in court.

Second, Bush I expressly states that HRS section 91-14 does not bar other
means of redress provided by law.*” Accordingly, homestead lessees
opposed to TPAs between non-native Hawaiian farmers and other lessees
were authorized to bring an original action under 42 U.S.C. section 1983 in
Bush v. Watson (Bush II).**' Moreover, the acknowledgment in Bush II that

346-12, in Punohu v. Sunn, 66 Haw. 485, 487, 666 P.2d 1133, 1134 (1983); and HAW. REV.
STAT. §§ 386-121 to -128, in Travelers Ins. v. Haw. Roofing, Inc., 64 Haw. 380, 386, 641 P.2d
1333, 1337 (1982)).

27 Id. at 493-94, 927 P.2d at 1376—77 (explaining that declaratory relief under HRS
section 632-1 is not available to challenge water management area designations, which are
instead appealable under HRS section 174C-46).

28 See id. at 494-95, 927 P.2d at 1377-78.

29 Accord In re ‘Tao Ground Water Mgmt. Area High-Level Source Water Use Permit
Applications, 128 Hawai‘i 228, 262-63, 267-69, 287 P.3d 129, 163—64, 168—70 (2012)
(Acoba, J., concurring) (quoting Ko ‘olau Ag. for the proposition that it is only at the permitting
stage under the State Water Code that property interests of applicants are potentially affected;
analogizing water management area designation to the setting of interim instream flow
standards, which do not require a hearing pursuant to HRS section 174C-3); see also HAW.
REV. STAT. § 91-1 (2012 & Supp. 2025) (defining “agency hearing,” “contested case,” and
“rule”) (citation modified); ¢f- Sharma v. State, 66 Haw. 632, 637, 641, 673 P.2d 1031, 1034,
1036 (1983) (concluding that agency acted as landlord when exercising its statutory power to
terminate lease); Big Island Small Ranchers Ass’n v. State, 60 Haw. 228, 239, 588 P.2d 430,
438 (1978) (concluding that leasing of public lands violated neither the Constitution, nor the
agency’s statutory authority);

300 Bush I, 76 Hawai‘i at 136—37, P.2d at 1280—81.

301 Bush v. Watson (Bush II), 81 Hawai‘i 474, 477 n.5, 918 P.2d 1130, 1133 n.5 (1996);
see also id. at 484-85, 487, 918 P.2d at 1140-41, 1143 (persuading the author and other
justices who joined the prior unanimous Bush I decision to agree that: (a) they did not
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TPAs do, in fact, transfer at least a portion of the lessees’ extant interests in
their homesteads in violation of Hawaiian Homes Commission Act section
208(5) by providing a right of entry allowing non-Hawaiian third parties to
cultivate crops and raise livestock on homestead lands, arguably undermines
the legitimate claim of entitlement part of the constitutional due process
analysis in Bush [—without addressing the remaining Sandy Beach
factors.>*

Third, and finally, Kaniakapupu involved a motion for an order to show
cause, which likewise concerns the internal management of an agency and
only affects the private rights of or procedures available to the public when
granted.>® Nevertheless, I am persuaded by the Kaniakapupu dissent that the
LUC did actually determine rights, duties, and privileges by denying the
motion—and, thus, the appeal from what was functionally a contested case
hearing should not have been dismissed.** In any event, the Maui Lani court
appears to resurrect reasoning from Chief Justice Recktenwald’s dissents to
Alaka i and MECO without even acknowledging that Maui Lani departed
from the principle of stare decisis, much less attempting to harmonize the
competing views articulated by prior justices.

A more accommodating interpretation by public interest advocate David
Kimo Frankel—who likely has more extensive experience litigating

previously effect a definitive interpretation of the TPAs; (b) their determination that
homestead lessees did not have a property interest substantial enough for due process is not
the equivalent of a finding that TPAs approve by the Hawaiian Homes Commission do not
convey property interests; and (c) the TPAs do, in fact, transfer at least a portion of the lessees’
extant interests in their homesteads in violation of Hawaiian Homes Commission Act
section 208(5) by providing a right of entry allowing non-Hawaiian third parties to cultivate
crops and raise livestock on homestead lands; thus, the lessees challenging the TPAs were
entitled to relief on their subsequently filed claims under 42 U.S.C. section 1983 rather than
HRS section 91-14). In other words, the interests of justice were ultimately met.

302 Compare Bush II, 81 Hawai‘i at 487, 918 P.2d at 1143 (concluding that third party
agreements violated statutory bar against transferring lease interests to non-Hawaiians), with
Bush I, at 135-36, P.2d at 127980 (noting that subleases, transfers or contracts do not qualify
as constitutionally protected property interests for due process purposes).

303 See Aha Hui Malama O Kaniakapupu v. Land Use Comm’n, 111 Hawai‘i 124, 131,
139 P.3d 712, 719 (2006) (quoting the circuit court); id. at 132—33, 139 P.3d at 721-22
(quoting HAW. ADMIN. R. § 15-15-93 (eff. 1986)); id. at 134, 139 P.3d at 722 (“Stated
differently, the Hui’s motion for an order to show cause was essentially a threshold motion or
procedural vehicle to obtain a show cause hearing in order for the LUC to determine the rights,
duties, or privileges of specific parties”; thus, “the most the LUC determined” was that the
landowners did not breach any duties set forth in the November 1989 order.).

304 See Kaniakapupu, 111 Hawai‘i at 137-43, 139 P.3d at 72531 (Acoba, J., dissenting);
see also supra note 192 (quoting Kipling: “The wheel of the world swings through the same
phases again and again.”).
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environmental and cultural resources cases under Hawai‘i laws than anyone
else—is that the apparent disconnect between Kia i Wai Il and Maui Lani
can be best understood with two simple words: “bad facts.”** Frankel shared
two recent filings illustrating his belief that Maui Lani applies only to claims
challenging agency decisions as distinguished from original actions against
the agency.’” The first filing distinguishes original actions under HRS
Chapters 343 and 205, in the absence of any attempt to invalidate a permit or
approval.’”” The second and more recent filing contends that BLNR gravely
erred by misreading Maui Lani to suggest that the exclusive means of
challenging an agency decision is via an HRS section 91-14 appeal, even
when the agency rejected a request to participate in a contested case
hearing.*”® The latter concerns one of the cases about which the Hawai‘i
Supreme Court took judicial notice, as discussed supra in Part 11.D*%—
although more than six years have passed since the original complaint was
filed challenging renewal of particular annual water use permits, Frankel

305 Telephone Interview with David Kimo Frankel (Jan. 30, 2026) (speculating that the
court may have been under unusual time pressure as Chief Justice Recktenwald’s September
30, 2025 mandatory retirement date rapidly approached).

306 Plaintiffs’ Supplemental Memorandum Regarding Maui Lani, Choi v. D.R. Horton
Hawaii LLC, Civ. No. 1CCV-23-00000384, at 4 (Haw. 1st Cir. Oct. 24, 2025) [hereinafter
Choi Supplemental Memo] (concerning underground utilities associated with a development,
for which the developer neglected to prepare a supplemental EIS and obtain discretionary
approval from the LUC—as opposed to challenging an agency decision, or seeking to
invalidate any permit or approval); Petitioner/Plaintiff-Appellant Sierra Club’s Application
for Writ of Certiorari, Sierra Club v. Bd. of Land & Nat. Res., Civ. No. 19-1-0019-01 JPC, at
4 (Jan. 12, 2026) [hereinafter Sierra Club cert. petition] (concerning BLNR’s denial of the
Sierra Club’s request for a contested case hearing on A&B’s 2019 permits authorizing
diversion of water from East Maui streams, and continuing the permits for 2019 and 2020).

307 Choi Supplemental Memo, supra note 306, at 2-3; see also id. at 3—4 (contending
that Maui Lani Neighbors, Inc. v. State (Maui Lani), 156 Hawai‘i 520, 536, 575 P.3d 610, 626
(2025), explained that declaratory relief pursuant to HRS section 632-1 is not another ‘means
of review’ under the HRS section 91-14(a) savings clause, because HRS section 632-1(b)
contains the limitation that were “a statute provides a special form of remedy for a specific
type of case, that statutory remedy shall be followed” such that HRS section 632-1 cannot be
used to avoid appealing an agency decision pursuant to HRS section 91-14).

308 Sierra Club cert. petition, supra note 306, at 1 (citing Pub. Access Shoreline Haw. v.
Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i 425, 430 n.5, 903 P.2d 1246, 1251 n.5 (1995);
Haw.’s Thousand Friends v. City and Cnty. of Honolulu, 75 Haw. 237, 245, 858 P.2d 726,
731 (1993); Kellberg v. Uyen, 131 Hawai‘i 513, 319 P.3d 432 (2014)); id. (adding that BLNR
misread Kelly v. 1250 Oceanside Partners, 111 Hawai‘i 205, 140 P.3d 985 (2006) and Kona
Old Hawaiian Trails v. Lyman, 69 Haw. 81, 734 P.2d 161 (1987)).

309 See supra text accompanying note 155.
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argues that “just and proper” relief is still necessary to ensure protection of
the public trust.?'® In this particular case, BLNR has authorized A&B to drain
a dozen streams in the Huelo area of East Maui for more than a decade by
taking water from these streams seventy to eighty percent of the time,"
allowing them to flow only with heavy rain—thus, devastating the streams,
stream life, and recreational uses.>'?

As Frankel’s latter pleading explains, the plaintiffs’ claims are not
declaratory actions but original actions rooted in article XI, section 9 of the
Hawai‘i Constitution as defined by HRS Chapter 205A—as distinguished
from the claims at issue in Maui Lani.*"* “Because this was an original action,
Sierra Club was able to learn some of this information through discovery
after BLNR’s decision”—presumably, that “BLNR did not know how much
of the water would actually be used, or whether it would be impracticable to
use alternative water sources (such as groundwater).”*'* Accordingly, the
prohibition in HRS section 632-1 does not apply because the Sierra Club’s
HRS Chapter 205A and breach of trust claims do not depend upon HRS
section 632-1.>"> Frankel argues further that application of the primary
jurisdiction doctrine in Kona OId*'® should not be confused with the
exhaustion of administrative remedies doctrine.’'” The latter doctrine applies

310 Sierra Club cert. petition, supra note 306, at 2 n.9.

311 In other words, more water on a daily basis than the Department of Water Supply
provides to residents on the entire island. /d. at 4 & n.21.

312 Id. at 3 & nn. 14-17.

33 1d. at 4-7.

314 Id. at 3 & n.18; see also id. at 11-12 & nn.29-34 (detailing various methods of
discovery undertaken by the Sierra Club).

315 Id. at 8 (adding that Kelly makes it clear citizens can file original actions for breaches
of trust challenging an agency’s granting of a permit, and that PASH acknowledged the
possibility of pursuing relief through an original action under HRS section 205A-6 as an
alternative notwithstanding the court’s decision affirming jurisdiction under HRS section 91-
14); see Pub. Access Shoreline Haw. v. Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i 425,
430 n.5,903 P.2d 1246, 1251 n.5 (1995) (assuming that the primary jurisdiction doctrine does
not apply because the decision-making process has concluded and there is no administrative
appeal process to pursue, the circuit courts appear to have original jurisdiction under HRS
section 205A-6 to hear either a procedural or a substantive challenge to the agency’s action).

316 Kona Old Hawaiian Trails v. Lyman, 69 Haw. 81, 92, 734 P.2d 161, 168 (1987).

317 Sierra Club cert. petition, supra note 306, at 8 (distinguishing Kona Old, 69 Haw. 81,
734 P.2d 161, because the agency action in question was not “final” pending review of the
Planning Director’s decision by the Board of Appeals as provided for under the Hawai‘i
County Charter, where the BLNR’s decision granting A&B’s permits was final; and, because
the plaintiff in Kona Old “did not avail itself” of the opportunity for a contested case hearing);
see also id. at 9 (arguing that primary jurisdiction is inapplicable under the factors laid out in
Aged Hawaiians v. Hawaiian Homes Commission, 78 Hawai‘i 192, 202, 891 P.2d 279, 289
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only where an agency has exclusive original jurisdiction—whereas the Sierra
Club’s claims under HRS Chapter 205A and article XI, section 9 of the
Hawai‘i Constitution are not cognizable in the first instance by BLNR
alone.’'® Moreover, the agency’s decision to deny a contested case hearing
deprived Sierra Club from creating a complete record.*"”

Although I have great respect for both my former law school classmate as
well as Chief Justice Recktenwald and the justices who joined his Maui Lani
opinion, the mental gymnastics necessary to justify ignoring the express and
plain language of HRS section 91-14’s savings clause are beyond my
comprehension: “nothing in this section shall be deemed to prevent resort to
other means of review, redress, relief, or trial de novo, including the right of
trial by jury, provided by law.”*?* My contrary conclusion finds further
support in applicable legislative history.*'

I am left contemplating whether the rebuttable presumption of judicial
review under article VI, section 1 of the Hawai‘i Constitution might
conceivably be overcome in the context of constitutional public trust or right
to a clean and healthful environment claims, under certain (to be determined)

(1995), along with: Pac. Lightnet, Inc. v. Time Warner Telecom, Inc., 131 Hawai‘i 257,
278-79, 318 P.3d 97, 118—19 (2013)); In re Water Use Permit Applications, 94 Hawai‘i 97,
143, 9 P.3d 409, 455 (2000); and, Kapiolani Park Pres. Soc’y v. Honolulu, 69 Haw. 569, 571,
751 P.2d 1022, 1024 (1988)).

318 Sierra Club cert. petition, supra note 306, at 9—11 (quoting Maui Lani Neighbors, Inc.
v. State, 156 Hawai‘i 520, 533, 575 P.3d 610, 623 (2025)); see, e.g., Santos-Zacaria V.
Garland, 598 U.S. 411, 417 (2023); Kontrick v. Ryan, 540 U.S. 443, 454—-56 (2004); Kellberg
v .Uyen, 131 Hawai‘i 513, 531, 533, 534, 535, 319 P.3d 432, 450, 452, 453, 454 (2014).

319 Sierra Club cert. petition, supra note 306, at 12; see also HAW. REV. STAT. § 91-10(1)
to (5) (2012 & Supp. 2025) (providing for the “exclusion of irrelevant, immaterial, or unduly
repetitious evidence”; requiring the agency to give “effect to the rules of privilege recognized
by law”; allowing agencies to “take notice of judicially recognizable facts,” as well as
“generally recognized technical or scientific facts” within the agency’s “specialized
knowledge”; and, placing the burden of proof on the party initiating the proceeding—viz.,
A&B—including the “burden of producing evidence as well as the burden of persuasion”).

320 HAW. REV. STAT. § 91-14(a). In the interests of justice, the court should require more
explicit language to satisfy the “reasonable limitations and regulations as provided by law”
requirement under article XI, section 9, as interpreted in Ala Loop and its progeny. See, e.g.,
Cnty. of Hawai‘i v. Ala Loop Homeowners, 123 Hawai‘i 391, 409, 235 P.3d 1103, 1121
(2010).

321 See supra text accompanying notes 26670 (citing, inter alia, S. Standing Comm. Rep.
No. 713, in 1961 S. Journal, at 925, regarding the origins of HAPA in the 1961 Revised Model
State Administrative Procedure Act—along with multiple scholarly articles indicating that the
model act’s judicial review provisions were not intended to be exclusive).
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statutory frameworks; however, absent any (much less a sufficiently robust)
analysis under article XVI, section 16 of the Hawai‘i Constitution with
respect to the statutory frameworks at issue in the court’s decisions to date, |
am simply not convinced at this point.

Depending on how carefully the court resolves the issues raised in attorney
Frankel’s pleadings, practitioners may (or may not) find themselves back in
a game of judicial roulette when seeking judicial review of agency action
involving environmental issues.**

Returning to the Maui Lani court’s stated preference for HRS section 91-
14 appeals from (functional) contested case hearings over original actions, it
may be true—at least as a general matter, if not by design in actual practice—
that agency proceedings are more accessible to the public than court
proceedings. For example, exclusion of evidence is generally limited to
testimony or documents that are “irrelevant, immaterial or unduly
repetitious” as compared with the 190 pages worth of common objections
and evidentiary foundations that are described in the Hawai‘i Rules of
Evidence.’ Nevertheless, “[qJuasi-judicial hearings, while meant to be
more informal than court hearings, can be quite complex and take several
months or even years to complete.”*** As revealed by one of Kimo Frankel’s

322 See supra notes 15, 273 and accompanying text; infia note 351 and accompanying
text.

323 HAw. REV. STAT. § 91-10(1); JOHN BARKAI, HAWAII RULES OF EVIDENCE HANDBOOK
(2020). Access to agency information is also an area generally in need of improvement. Cf.
Bernard Bell, Cary Coglianese, Michael Herz, Margaret Kwoka & Orly Lobel, Enhancing
Public Access to Agency Law, 61 HARV. J. ON LEGIS. 51, 52 (2024) (recommending that “for
standard reasons of good government, agencies should affirmatively disclose a// their legal
materials by posting them in readily findable locations on their websites”); id. at 53, 54 (calling
for amendment of public disclosure laws to require affirmative disclosure of final opinions
and orders, written enforcement decisions, settlement agreements that resolve actual or
pending court litigation, certain opinions of agencies’ chief legal officers, and inter-agency
memoranda of understanding; acknowledging the need for some statutory exceptions related
to cost and usefulness to the public, perhaps including the possibility of obtaining exemptions
through notice-and-comment rulemaking).

324 M. CASEY JARMAN, MAKING YOUR VOICE COUNT: A CITIZEN GUIDE TO CONTESTED
CASE HEARINGS 10 (2002); id. at 32 (“In regular court trials, complicated rules of evidence
govern what evidence can be admitted, when, by whom, and how. Fortunately, the rules in
contested case hearings are much simpler.”). Compare Shelley, What is a Contested Case
Hearing, KAHEA: THE HAWAIAN ENVIRONMENTAL ALLIANCE (Apr. 5, 2011),
https://kahea.org/blog/what-is-a-contested-case-hearing [https://perma.cc/FHSN-4CU8] (last
visited Jan. 30, 2026) (observing that a contested cases hearing “is quite an undertaking—the
koa reminds us to be strong!”’; “[i]t takes a lot of time, effort and (sometimes) expense to put
all of this together” meaning the process of preparing for a hearing), with CADES SCHUTTE,
Contested Case & Administrative Proceedings, https://www.cades.com/practice/
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recent pleadings, there are some advantages to original actions filed in court
including but not limited to the opportunity to obtain vital information
through discovery.**> Another obvious potential benefit of the latter venue is
the possibility of recouping statutory attorney fees and costs (including some
statutory frameworks excluded from the Environmental Courts’ jurisdiction).

6. Rosehill

One final observation concerning the Recktenwald Court’s administrative
law decisions, involves the warning bells that I started to ring in my previous
article about the Hawai‘i Supreme Court’s repeated abdication of core
judicial functions:

Instead of applying agency deference principles at odds with
the Hawai‘i Constitution, the court should recognize that the
ultimate authority to interpret and defend state constitutional
guarantees in Hawai‘i rests with the courts of this state. Such
an approach would be consistent with seemingly neglected
portions of HRS section 1-1 that precede the phrase
“established by Hawaiian usage” specifying that the
common law as ascertained by American decisions does not
apply where in conflict with the laws of the State or fixed by
Hawaiian judicial precedent. In addition, governmental
decisionmakers in the legislative, executive, and judicial
branches should seriously consider their authority to
contemplate and reside with the life force and give
consideration to the Aloha Spirit under HRS section 5-
7.5(b).3*

Considering the readily apparent synergies between environmental and
Native Hawaiian values, the applicability of these cautionary words to claims
raised under article XI, sections 1 and 9 should likewise be clear—

litigation/contested-case-administrative-proceedings/ [https:/perma.cc/E47N-SCUG] (last
visited Jan. 30, 2026) (noting that a contested case is “similar to a trial, except it takes place
within an administrative agency rather than a courtroom. As with a trial, a contested case can
have extremely high stakes, including liability for notices of violations issued by a government
agency, revocation of a professional license, or issuance of a valuable permit to conduct certain
activities.”).

325 See supra notes 314, 319 and accompanying text (describing information that
undermined the agency’s permitting decisions, otherwise not available to the Sierra Club
because the agency denied their request for intervention in a contested case hearing).

326 Forman, Core Judicial Functions, supra note 16, at 418—19 (citation modified).
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particularly in light of the subject matter of at least three cases where the
Hawai‘i Supreme Court inappropriately deferred to agency decisions that
inexplicably repeated mistakes of law.*?’

The Recktenwald Court’s discussion of agency deference in Rosehill v.
State®®® arguably underscores this warning. In Rosehill, the court briefly
addressed the U.S. Supreme Court’s decision in Loper Bright Enterprises v.
Raimondo,*® which overruled Chevron U.S.A., Inc. v. Natural Resources
Defense Council®*® with regard to the concept of agency “deference”—or,
perhaps, more accurately “persuasion.”**! Rosehill correctly acknowledges
courts’ underlying obligation to independently interpret ambiguous statutes
to determine whether the agency’s interpretation is “palpably erroneous,”
meaning “inconsistent with the underlying legislative purpose.”**? Thus,
when 1 teach the subject of agency deference to my administrative law
students, [ have been known to adopt a self-deprecatory tone before uttering
the phrase “No Haole deference,”** then explaining that the Hawai‘i

327 Id. at 400—17 (including but not limited to significant adverse impacts associated with
telescope construction permits in Kilakila 11l and Mauna Kea II, along with irrigation of a golf
course using a high level groundwater aquifer in Lana ‘ians for Sensible Growth v. Land Use
Commission (LSG IV), 146 Hawai‘i 496, 463 P.3d 1153 (2020)).

328 Rosehill v. State, 155 Hawai‘i 41, 556 P.3d 387 (2024).

329 Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024).

330 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).

31 See, e.g., Thomas W. Merrill, The Demise of Deference — And the Rise of Delegation
to Interpret, 138 HARV. L. REV. 227, 260—61, 272 (2024) (discussing the Loper Bright court’s
repeated, favorable citations to the recitation of multiple factors that may “persuade” a
reviewing court to endorse the agency’s interpretation of a statute, including agency reasoning
and experience; suggesting that Loper Bright will discourage agencies from revising their
initial interpretations as a result of the court’s reaffirmation of traditional contemporaneous
canons, combined with the inquiry into consistency of agency interpretations under Skidmore
v. Swift Co., 323. U.S. 134 (1944)).

332 Rosehill, 155 Hawai‘i at 57, 556 P.3d at 403 (citation modified) (citing, inter alia,
Gillan v. Gov’t Emps. Ins. Co., 119 Hawai‘i 109, 114, 194 P.3d 1071, 1076 (2008)).

333 Haole v. State, 111 Hawai‘i 144, 146, 140 P.3d 377, 399 (2006) (declining deference
to agency rule imposing a duty to defend and indemnify the State against any and all claims
arising from unloading activities on state piers, except where the State is proven to be solely
and legally negligent based on statutory delegation of “all powers necessary” under HRS
Chapter 266); id. at 155, 140 P.3d at 388 (“[A] regulatory shift of responsibility for the State’s
own negligence contravenes the State’s express policy regarding liability for its torts.”). In
addition to a surname, “Haole” by itself is a non-derogatory term in Hawai‘i used to denote a
person of the Caucasian race. Final Decision and Ord., Davis v. Volcano Island Farms, Inc.,
No. 94-003-E-R 1 (Haw. Civ. Rts. Comm’n Feb. 8, 1995). But see id. at 1 (explaining,
however, that the phrases “fucking haole” along with “haole bitch” and “fucking haole bitch”
can serve as the basis for a claim of racial harassment under HRS section 378-2), affirmed in
part and modified in part, Volcano Island Farms, Inc. v. Haw. Civ. Rts. Comm’n, Civ. No.
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Supreme Court is not always persuaded by agency legal interpretations.**
Indeed, in Paul’s Electrical Service, Inc. v. Befitel,**® Justice Acoba’s
concurrence argued that “there is little gain in according ‘deference’ to
agency decisions . . . in terms other than those expressly defined and stated
in HRS § 91-14(g).”**¢ A little more than three years later, the Recktenwald
Court fully embraced this analysis through Associate Justice James E.
Duffy’s opinion for the unanimous opinion in Sierra Club v. Department of

Transportation:*®’

Regarding the question of deference, our caselaw instructs
that we do not apply “deference” per se, but may choose a
more or less deferential standard of review. We have applied
the “abuse of discretion” standard only after determining
that the legislature intended that a decision be a matter of
discretion. In applying that standard, we analyze whether the
exercise of “discretion” is within the boundaries of
discretion established by the legislature, as well as the more

95-105 (Haw. Cir. Ct. Jan. 4, 1996). Traditionally, the term “haole” applied more generally to
“any foreigner[.]” MARY KAWENA PUKUI & SAMUEL H. ELBERT, HAWAIIAN DICTIONARY 58
(1986).

334 See, e.g., Hyland v. Gonzales, 139 Hawai‘i 386, 391-92, 390 P.3d 1273, 1278-79
(2017); Haole, 111 Hawai‘i at 146, 155, 159, 140 P.3d at 379, 388, 392; In re Wai‘ola O
Moloka‘i, Inc., 103 Hawai‘i 401, 422-23, 442, 83 P.3d 664, 685-86, 705 (2004); Camara v.
Agsalud, 67 Haw. 212, 215-16, 218, 685 P.2d 794, 796-97, 798-99 (1984); ¢f- Honda v. Bd.
of Trs., 108 Hawai‘i 212, 230-31, 118 P.3d 1155, 117475 (2005) (Levinson, J., dissenting,
joined by Moon, C.J.) (reciting standards for affording deference to agency interpretations,
but failing to convince the majority to affirm denial of retirement benefits to wife of deceased
civil service employee).

35 Paul’s Elec. Serv., Inc. v. Befitel, 104 Hawai‘i 412, 91 P.3d 494 (2004) (Acoba J.,
concurring), cited in Forman, Core Judicial Functions, supra note 16, at 411—12.

36 Paul’s Elec. Serv., 104 Hawai‘i at 422, 91 P.3d at 504. The Paul’s Elec. Serv.
majority’s apparent invocation of the delegation doctrine in connection with HRS section 91-
15(g)(6) is beyond the scope of this article. /d. at 417, 91 P.3d at 499 (“[1]f a statute does not
grant an agency discretion with which to interpret or implement that statute, then that agency’s
legal conclusions will be reviewed de novo.”). In any event, the question appears to have been
mooted by the Recktenwald Court’s express adoption of Justice Acoba’s analysis. See infia
notes 339-41 and accompanying text.

337 Sierra Club v. Dep’t of Transp. (Superferry I), 115 Hawai‘i 299, 320, 167 P.3d 292,
313 (2007).



498 University of Hawai i Law Review / Vol. 48:425

direct question of whether the bounded discretion was
abused.**

The footnote accompanying the first sentence of the indented quotation
above further explicated the court’s views, including but not limited to
adopting an additional concurrence by Justice Acoba:

Although this has been a point of contention on this court,
all of our opinions are in accord with the view that when we
speak of deference, it is usually in regard to the fact that the
“abuse of discretion” standard is more deferential, for
example, than the “de novo” standard. As Justice Acoba has
written,

It is not clear how a “deferential” abuse of discretion
standard differs from the “abuse of discretion”
standard as listed in HRS § 91-14(g). Similarly, it is
not apparent how affording ‘deference’ adds
anything more to the fact that the agency must make
clear findings of fact and conclusions of law.

The “deference” to be given agency decisions
already inheres in the specified enumerated
grounds.

The confusion, it seems, stems from the phrase “deferential
abuse of discretion” standard. This phrase is perhaps
misleading, as the standard speaks for itself, and has been
separately interpreted in our caselaw with a specific
meaning. . . .

However, while characterizing the abuse of discretion
standard as “deferential,” we have never suggested that
there is an additional “deferential abuse of discretion”
standard.*

38 Id. at 317, 167 P.3d at 310 (citing Paul’s Elec. Serv., 104 Hawai‘i at 417, 91 P.3d at
499) (footnote omitted).

339 Id. at 317 n.25, 167 P.3d at 310 n.25 (citing, inter alia, In re Water Use Permit
Applications (Waidhole II), 105 Hawai‘i 1, 28, 93 P.3d 643, 670 (2004) (Acoba, J.,
concurring)).
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The Rosehill court nevertheless notes that “Hawai‘i’s approach to
administrative deference now differs sharply from federal precedent.”**’
According to the Hawai‘i Supreme Court, “we defer to those agencies with
the na‘auao (knowledge/wisdom) on particular subject matters to get
complex issues rights.”**! While it is certainly true that many Hawai‘i
appellate court opinions have upheld agency legal interpretations based upon
deference to final agency action,** other than Rosehill, only four Hawai‘i

340 Rosehill v. State, 155 Hawai‘i 41, 58, 556 P.3d 387, 404 (prefacing the quote with a
discussion about the unsettling of long-established federal precedent).

341 4. at 59, 556 P.3d at 405 (adding that “[a] court’s domain is the law, and judges should
recognize the limits of their experience”).

342 See, e.g., In re Wai‘ola O Moloka‘i, Inc., 103 Hawai‘i 401, 422-23, 425, 83 P.3d 664,
685-86, 688 (2004) (deferring to agency decision limiting reservations of water to specific
aquifers); In re Water Use Permit Applications (Waiahole I), 94 Hawai‘i at 144, 145, 9 P.3d
at 455, 456 (relying on Chevron for the principle of agency deference but noting, under
Camara v. Agsalud, 67 Haw. 212, 216, 685 P.2d 794, 797 (1984), that “deference . . . does not
apply when the agency’s reading of the statute contravenes the legislature’s manifest
purpose”); Waiahole I, 94 Hawai‘i at 168, 9 P.3d at 480 (according due deference to agency
interpretation by holding that it did not err by excluding golf course irrigation from the
category of agricultural use); Steinberg v. Hoshijo, 88 Hawai‘i 10, 16, 960 P.2d 1218, 1224
(1998) (concluding, without explicitly mentioning agency deference, that the plain statutory
and regulatory language authorized agency to extend time to conduct investigations absent
legislative history to the contrary); Ko‘olau Agric. Co. v. Comm’n of Water Res. Mgmt., 83
Hawai‘i 484, 493, 927 P.2d 1367, 1376 (1996) (according deference to the Commission’s
expertise in the designation of water management areas); Hyatt Corp. v. Honolulu Liquor
Comm’n 69 Haw. 238, 239, 738 P.2d 1205, 1206 (1987) (affirming based, in part, on “the
substantial deference to which the Commission’s interpretation of the statute is entitled”); Int’l
Bhd. of Elec. Workers, Local 1357 v. Hawaiian Tel. Co. IBEW Local 1357), 68 Haw. 316,
323, 713 P.2d 943, 950 (1986) (deferring to agency interpretation based on examination of
legislative history indicating that rule imposing work registration requirement without
expressly authorizing waiver was merely intended as a simplification or clarification of the
original rule that contained express waiver authorization, as later confirmed by a replacement
rule); Camara, 67 Haw. at 215, 685 P.2d at 796-97 (recognizing that when “the administrative
agency’s expertise and experience in its particular field, the courts should not substitute their
own judgment for that of the administrative agency where mixed questions of fact and law are
presented . . . particularly . . . where the law to be applied is not a statute but an administrative
rule promulgated by the same agency interpreting it” provided that “the agency’s decision
must be consistent with the legislative purpose”); Lee v. Elbaum, 77 Hawai‘i 446, 457, 887
P.2d 656, 667 (App. 1993) (quoting the applicable standard of review from IBEW Local 1357,
and noting the consistency of the administrative interpretation with the plain meaning of the
rule and dictionary definitions of “snorkel,” the court gave “great deference” to the agency’s
interpretation of its own regulation).
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Supreme Court decisions actually discuss Chevron deference.**® Instead, as
the court explained in Waidhole I, “utmost care” is required to “balance due
deference . . . with a level of scrutiny necessitated by the ultimate importance
of these matters to the present and future generations of our state.”**

An esteemed colleague who also teaches administrative law here at the
William S. Richardson School of Law is less concerned about potentially
negative practical impacts (at least in the rulemaking context) resulting from
the court’s solicitous statements about agency deference in Rosehill**® Of
course, she may be right, but time will tell. My decidedly less sanguine views
are informed by Hawai‘i administrative agencies’ repeated and ongoing
denials of requests by community organizations and individuals to intervene
in contested cases; this notwithstanding the well-settled need to “foreclose
challenges to administrative determinations through restrictive applications
of standing requirements” particularly where the matters at stake involve
environmental (and/or native Hawaiian) interests.**®

343 Haole v. State, 111 Hawai‘i 144, 155, 140 P.3d 377, 388 (2006) (declining deference
to agency interpretation at odds with state policy regarding liability for its own negligence);
Honda v. Bd. of Trs. of the Emps.” Ret. Sys., 108 Hawai‘i 212, 22345, 118 P.3d 1155, 1166—
88 (2005) (Levinson, J., dissenting, joined by Moon, C.J.) (arguing, unsuccessfully, for
deference to agency interpretation resulting in denial of retirement benefits to widow of school
custodian); Wai ‘ola, 103 Hawai‘i at 422-23, 425, 83 P.3d at 685-86, 688 (deferring to agency
decision limiting reservations of water to specific aquifers); Waiahole I, 94 Hawai‘i at 144,
154, 9 P.3d at 457, 466 (concluding that agency action defeated the purpose of the statutory
instream use protection scheme). A deeper exploration of these decisions is beyond the scope
of this article.

3% Waiahole I, 94 Hawai‘i at 501, 9 P.3d at 189.

345 Kamaile A. N. Tur¢an, Shaping Administrative Law for a Participatory Democracy,
48 U. Haw. L. REvV. 505, 509-11 & nn.15-30 (2026) (highlighting the Hawai‘i Supreme
Court’s unequivocal parting of ways with a revolutionary new federal approach to the roles of
political and judicial branches on our nation’s governance, and contending that “[judicial
rulings on questions of administrative law that constrain agencies thereby constrain the
public’s role in our collective governance”).

346 See, e.g., Forman, Core Judicial Functions, supra note 16, at 351-55, 354 n.34 (citing
Mabhuiki v. Plan. Comm’n, 65 Haw. 506, 512, 654 P.2d 874, 880 (1982) and Pub. Access
Shoreline Haw. v. Haw. Cnty. Plan. Comm’n (PASH), 79 Hawai‘i 425, 434 n.15, 903 P.2d
1246, 1255 n.15 (1995), in the context of reported Maui Planning Commission “practice of
always denying complete Petitions to Intervene claiming that all petitioners’ interests are not
distinguishable from the general public”); accord Kia‘i Wai o Wai‘ale‘ale v. Bd. of Land &
Nat. Res. (Kia ‘i Wai II), 157 Hawai‘i 303, 318, 576 P.3d 816, 831 (2025); Cmty. Ass’ns of
Hualalai, Inc. v. Leeward Plan. Comm’n, 150 Hawai‘i 241, 258, 500 P.3d 426, 443 (2021); In
re Application of Maui Elec. Co. (MECO), 141 Hawai‘i 249, 27, 408 P.3d 1, 22 (2017); Asato
v. Procurement Pol’y Bd., 132 Hawai‘i 333, 342, 322 P.3d 228, 237 (2014); Kilakila ‘O
Haleakal[a] v. Bd. of Land & Nat. Res. (Kilakila 1), 131 Hawai‘i 193, 204-05, 317 P.3d 27,
38-39 (2013); Sierra Club v. Dep’t of Transp., 115 Hawai‘i 299, 320, 167 P.3d 292, 313
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The issue becomes particularly concerning in light of the Recktenwald
Court’s reliance on the government’s counter-vailing interests to conclude
that persons with recognized property interests who followed the agency’s
rules by requesting intervention, did not have a constitutional due process
right to a hearing.**’

(2007); In re Water Use Permit Applications (Waiahole II), 105 Hawai‘i 1, 13, 93 P.3d 643,
655 (2004); Ka Pa‘akai O Ka‘aina v. Land Use Comm’n, 94 Hawai‘i 31, 42, 7 P.3d 1068,
1079 (2000); Citizens for Prot. of N. Kohala Coastline v. Cnty. of Hawai‘i, 91 Hawai‘i 94,
100-01, 979 P.2d 1120, 1226-27 (1999); Pele Def. Fund v. Puna Geothermal Venture, 77
Hawai‘i 64, 67, 881 P.2d 1210, 1213 (1994); Life of the Land v. Land Use Comm’n, 63 Haw.
166, 171, 623 P.2d 431, 438 (1981) (class action); see In re ‘lao Groundwater Mgmt. Area
High-Level Source Water Use Permit Applications, 128 Hawai‘i 228, 282, 287 P.3d 129, 183
(2012) (Acoba, J., concurring); Tax Found. of Haw. v. State, 144 Hawai‘i 175, 210, 439 P.3d
127, 162 (2019) (Recktenwald, C.J., dissenting); Sierra Club v. Haw. Tourism Auth. ex rel.
Bd. of Dirs., 100 Hawai‘i 242, 271, 59 P.3d 877, 906 (2002) (Moon, C.J., dissenting, joined
by Levinson, J.); Mottl v. Miyahira, 95 Hawai‘i 381, 393,23 P.3d 716, 728 (2001); ¢f. Mahuiki
v. Plan. Comm’n, 65 Haw. 506, 515, 654 P.2d 874, 880 (1982) (observing that those who
show aesthetic and environmental injury are allowed standing to invoke judicial review under
HRS Chapter 91 where their interests are “personal” and “special”); Life of the Land, Inc. v.
Land Use Comm’n, 61 Haw. 3, 8, 594 P.2d 1079, 1082 (1979) (noting the court’s growing
recognition that “personal” or “special” aesthetic and environmental interests are sufficient to
establish standing, or where a property interest is also affected); Waianae Model
Neighborhood Ass’n v. City & Cnty. of Honolulu, 55 Haw. 40, 41, 514 P.2d 861, 862 (1973)
(involving organization dedicated to improving the quality of the environment and living
conditions for members who lived in or owned property within the community); E. Diamond
Head Ass’n v. Zoning Bd. of Appeals, 52 Haw. 518, 521-22, 479 P.2d 796, 797-98 (1971)
(upholding standing based on area residents’ allegations of interference with enjoyment of
their property including permanent detraction from the aesthetic residential character of the
neighborhood); Dalton v. City & Cnty. of Honolulu, 51 Haw. 400, 403, 462 P.2d 199, 202
(1969) (recognizing a “concrete interest” in a “legal relation” based on restriction of scenic
view and limitations on the sense of open space—albeit for person living across the street from
the proposed project).

347 Flores v. Bd. of Land & Nat. Res., 143 Hawai‘i 114, 12728, 424 P.3d 469, 482—83
(2018) (relying on “the governmental interest, including the burden that additional procedural
safeguards would entail” to support conclusion that petitioners with a recognized property
interest, who participated in the underlying agency proceeding and requested a contested case
hearing, were nevertheless not entitled to a contested case hearing prior to the agency
consenting to a sublease—as distinguished from its earlier decision to grant a conservation
district use permit). The Flores court’s reliance on the bare fact that Flores submitted a copy
of the sublease as an exhibit in the prior contested case hearing, id. at 120 n.4, 127 n.6, 424
P.3d at 475 n.4, 482 n.6, and the court’s conclusion that “the potential impact of the Sublease
on Flores’ asserted interests would appear to overlap entirely with the potential impact of the
[conservation district use permit],” id. at 127 n.7, 424 P.3d at 482 n.7, are belied by the absence
of any reference to mixed questions of fact and law concerning the sublease when the agency
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Considering earlier**® and later**® decisions, it is more than a little ironic
that constitutional due process continues to be analyzed based on the so-
called “Sandy Beach factors.”** In any event, the resulting uncertainty about
appellate jurisdiction should not cause litigants to file both HRS section 91-
14 agency appeals in addition to declaratory judgment actions merely to
cover their bases.*”!

resolved a multiplicity of issues raised in the prior contested case. See Mauna Kea Anaina Hou
v. Bd. of Land & Nat. Res. (Mauna Kea I), 136 Hawai‘i 376, 384-86, 363 P.3d 224, 232-34
(2015) (containing just three factual references to: a proposed community benefits package
continuing through the term of the sublease; the project manager’s acknowledgment of the
2033 lease expiration date; and testimony concerning expansion of telescope development
beyond levels anticipated in the general lease).

348 See supra note 346 and accompanying text (citing Mahuiki, 65 Haw. at 515, 654 P.2d
at 880; Life of the Land, 61 Haw. at 8, 594 P.2d at 1082; East Diamond Head Ass’n, 52 Haw.
at 52122, 479 P.2d at 797-98; and Dalton, 51 Haw. at 403, 462 P.2d at 202).

34 See supra note 237 (citing GATRI v. Blane, 88 Hawai‘i 108, 962 P.2d 367 (1998),
which overruled the ICA’s 1987 decision in Protect Ala Wai Skyline v. Land Use & Controls
Committee of City Council of City and County of Honolulu, 6 Haw. App. 540, 735 P.2d 950
(App. 1987), concerning the legal effect of general plan provisions that include preservation
of beauty, natural environment and scenic views); MECO, 141 Hawai‘i at 265, 271, 408 P.3d
at 17, 23 (distinguishing the “unilateral expectations of aesthetic value” including lost views
of the ocean in Sandy Beach Def. Fund v. City Council of City & County of Honolulu, 70 Haw.
361, 773 P.2d 250 (1989) absent reliance on any substantive source despite reference to HRS
section 205A-2(b)(3) regarding coastal scenic and open space resources along with HRS
section 205A-26(2)(C) regarding consistency with county general plans, from analogous
claims under article XI, section 9 and HRS Chapter 269). Although I personally recall that the
Sandy Beach appellants relied on county plan provisions referencing preservation of views
from the ocean to the mountains (in addition to the other direction), I am unable to definitively
document this recollection absent access to the relevant pleadings from that case.

350 In this regard, rather than embracing arguments implicitly drawn from Chief Justice
Recktenwald’s dissenting opinions, the Recktenwald Court might have been better served by
taking note of Justice Edward Nakamura’s Sandy Beach dissent. Sandy Beach, 70 Haw. at
389-91, 773 P.2d at 263—68 (Nakamura, J., dissenting); id. at 389, 773 P.2d at 267 (including
“scenic and open space resources” under HRS section 205A-2 as property interests, if not also
“[a]esthetic, . . . scenic, and open space values” under HRS section 205A-4).

31 See also supra note 15 and accompanying text (concerning the problem of “judicial
roulette™); Flores, 143 Hawai‘i at 121-24, 424 P.3d at 47779 (distinguishing two prior cases
that held HRS Chapter 91 does not apply to proceedings concerning internal agency
management); Sharma v. State, 66 Haw. 632, 639—41, 673 P.2d 1030, 1035-36 (1983)
(holding that contested case hearing was not required by constitutional due process regarding
termination of lease under HRS section 171-39 for failure to post required performance bond);
Big Island Small Ranchers Ass’n v. State, 60 Haw. 228, 239, 588 P.2d 430, 438 (1978)
(holding that decision to auction leases of certain parcels and lots of public land to qualified
bidders did not constitute rulemaking); ¢f. Lingle v. Haw. Gov’t Emps. Ass’n, 107 Hawai‘i
178, 184, 186, 111 P.3d 587, 593, 595 (2005) (holding that discretionary hearing held by
Hawai‘i Labor Relations Board on petition for declaratory ruling under HRS section 91-8 and
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IV. CONCLUSION

This article began with a quote from an interview of Chief Justice
Recktenwald conducted by retired Circuit Court Judge Masunaga;*>* her
interview also revealed an interesting anecdote—particularly in light of the
epic water rights battles®>® that have continued to wind their way up to the
Hawai‘i Supreme Court (and back to the agency):

While I was in college, one of my professors was conducting
archaeological fieldwork in Peru. I ended up working there
for three summers. The project was studying ancient
irrigation systems that had fallen into disuse but were
preserved on the surface of the desert. I was fascinated by
the work and applied to graduate school but decided to spend
some time working in Washington, D.C., which led to my
working on the [John] Anderson campaign [for President].
The rest, as they say, was history.**

Archaeology’s loss was Hawai‘i’s gain. Regardless, Chief Justice
Recktenwald’s emblematic response to any praise for his environmental
legacy likely would be to defer (excuse the pun), once again, to Justices
Pollack and Wilson. The former “shaped the court’s jurisprudence in areas
including public trust resources and the environment” and “was always
respectful in his decisions, even when others held different points of view.”***
The latter not only played “a significant role in the creation of the statewide
Environmental Court” but his “leadership and influence also extended
beyond our shores, helping to found the Global Judicial Institute on the
Environment.”*

HAR section 12-42-9 was not required by law and therefore was not a contested case;
however, “orders disposing of petitions for declaratory rulings under HRS § 91-8 are
appealable to the circuit court pursuant to HRS § 91-14”).

352 See Masunaga, supra note 1 and accompanying text.

353 See supra Parts I1.C, II.C.1, I1.C.2, and IILB.5; notes 98—125, 278-79, 29699,
306—12, 327 and accompanying text.

354 Masunaga, supra note 1.

355 Chad Blair, 4 New Direction for the Hawaii Supreme Court?, HONOLULU CIV. BEAT
(June 30, 2020), https://www.civilbeat.org/2020/06/a-new-direction-for-the-hawaii-supreme-
court/ [https://perma.cc/Z9GD-AIMM].

356 PROCLAMATION, SUPREME COURT OF THE STATE OF HAWAI‘T (May 23, 2023)
https://www.courts.state.hi.us/wp-content/uploads/2023/05/05.23.23-Proclamation-Michael-
Wilson-11-x14.pdf [https://perma.cc/KF9Z-4LVA]; see also Press Release, Haw. State
Judiciary, Celebrating Justice Michael D. Wilson Day (May 25, 2023),
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I have no doubt that the Chief Justice would continue by adding his
acknowledgement of and thanks to other Justices who served on the
Recktenwald Court, along with all of the Judiciary’s hard-working Circuit
Court and District Court judges (whether assigned to the Environmental
Court, or handling other environmental cases), not to mention countless staff
members of all stripes.

Although I respectfully disagree with some of the Recktenwald Court’s
decisions in environmental cases, that fact does not prevent me from joining
others in heaping praise upon Chief Justice Recktenwald considering the
stellar leadership he provided for over a decade-and-a-half. Based on my own
observations, along with accounts shared by trusted mentors, colleagues
(both locally and internationally), members of the Hawai‘i bar, and the
general public, I will repeat what 1 wrote previously in response to a
reporter’s inquiry: Chief Justice Recktenwald exhibited grace on and off the
bench despite insatiable demands on his time and expertise and, ultimately,
navigated between the shoals of the law and bedrock values of Hawai‘i with
an open mind and heart while tackling often complex and controversial
cases—not to mention assorted political issues that arose between the three
original, co-equal branches of our government. Mahalo nunui Chief Justice,
and maraming maraming salamat po!

https://www.courts.state.hi.us/news_and_reports/2023/05/celebrating-justice-michael-d-
wilson-day [https:perma.cc/4BGV-FZTQ] (“His leadership and influence also extended
beyond our shores, helping to found the Global Judicial Institute on the Environment . . . .”).
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