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FEDERA TED STATES OF MICRONESIA 
OFFICE OF THE A TIORNEY GENERAL 
Camillo Noket, Attorney General 
Carole Rafferty, Assistant Attorney General 
P.O. Box PS-I 05 
Palikir, Pohnpei FM 96941 
Telephone: (691) 320-2608 or 2644 
Fax: (691) 320-2234 

Attorneys for Defendants 

IN THE SUPREME COURT FOR THE 
FEDERATED STATES OF MICRONESIA 
TRIAL DIVISION - STATE OF POHNPEI 

STATE OF CHUUK, et aI., 

Plaintiffs, 

vs. 

SECRETARY OF DEPARTMENT OF 
FINANCE, et aI., 

) CIVIL ACTION No. 1995-085 
) 
) DEFENDANTS' MEMORANDUM IN 
) SUPPORT OF MOTION FOR PROTECTIVE 
) ORDER TO STAY DISCOVERY AND IN 
) OPPOSITION TO PLAINTIFFS' MOTION 
) TO COMPEL DISCOVERY 
) 
) 

Defendants. ) ---------------------------
Defendants Federated States of Micronesia a.rid Secretary of the Department of Finance 

submit the following memorandum of points and authorities in support of their motion for a 

protective order to stay discovery and in opposition to plaintiffs' motion to compel discovery. 

1. BACKGROUND 

Plaintiffs, all four states of the FSM, filed this action against Defendants seeking 

declaratory rei ief under one of two alternative claims. Defendants filed a Motion to Dism iss the 

Amended Complaint on the grounds that defendants have sovereign immunity from the States' 

claims and that tlie claims are not justiciable. Both of these grounds relate tc the Court's lack of 

jurisdiction to resolve the States' claims. The States oppose the motion. The States have filed a 

motion for leave to amend their complaint. Their proposed Second Amended Complaint does 
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I not add any substantive claims, but it does add claims for injuncti ve relief and for damages. Both 
2 
3 of those motions are awaiting hearing and determination. 
4 
5 Prior to serving their Amended Complaint, the States served the defendant FSM with a 

6 
7 Request for Production of Documents seeking (in summary) production of the following 

8 
9 documents: 

10 
II I. All foreign fishing agreements entered into by MMA since May 10, 1979 and all such 
12 
13 agreements in existence as of May 10, 1979. 
14 
15 2. All documents pertaining to the collection of fees under Title 24 of the FSM Code 
16 
17 since May 10, 1979. 
18 
19 3. All documents relating to the "disposition" of fees collected under Title 24 since May 
20 
21 10,1979. 
22 
23 4. All documents relating to enforcement of fines under Title 24 since May 10,1979. 
24 
25 The FSM timely objected to the States' discovery requests. The FSM objected to each 

26 
')"'1 ,.....r.hn rn"1'n('fr An fhQ n-rA'I"rl(' fh'lf fh~ ,..I"r"111"t'\t:\ntC" ("'r\ttn"' • .... '·n ,,,\n;.hn,· ,01"1,..\,1'1"'11 I1A" lil'pl" 1(\ I(~'lr~ fn LI v, ............... "1"" .... ...., ........ ...,' ......... b'...., .. ••• ......... ...... ~ ...................... - .................... ............ b· ... ................. , ................ I 0.4"" ................ .) ........ _ .......... -

28 
29 the discovery of admissible evidence and the requests are over broad and unduly burdensome. 
30 
31 The FSM also objected to the fourth request on the ground that it seeks documents protected 
32 
33 from discovery under the attorney work product and attorney client privilege doctrines.! 

34 
35 The States filed a motion to compel discovery after they filed their opposition to 

36 
37 defendants' motion to dismiss. Defendants oppose the motion and also request the Court to issue 

38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

! Defendants do ~~t know whether the States provided the Court with a copy of the FSM's 
objections to their request for production of documents. Accordingly, a copy is attached hereto 
for the Court's reference. Contrary to the States' contention in their motion to compel, the FSM 
did not object to the States' discovery on the ground that discovery is not available in an action 
for declaratory relief. States' Motion to Compel Discovery at 1-2. 
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~~ 
I a protective order to stay all discovery pending a determination on defendants' motion to dismiss 

2 
3 and the States' motion for leave to amend. 
4 
5 II. LEGAL ARGUMENT 

6 
7 A. 
8 
9 

10 
11 

The Court Should Stay All Discover)' Pending A Determination Of Defendants' 
Motion To Dismiss. 

FSM Civil Rule 26(c) permits the COUJi for good cause shown to "make any order which 

12 justice requires to protect a party or person from annoyance, embarrassment, oppression, or 

13 
14 undue burden or expense, including one or more of the following: (I) that the discovery not be 

15 
16 had; (2) that the discovery may be had only on specified terms and conditions, including a 
17 
18 designation of the time or pla<;-e .... " Defendants submit that good cause exists for the Court to 

19 
20 issue an order staying all discovery in this action until it has issued its ruling on defendants' 

21 
22 motion to dismiss because the Court's ruling on such motion may dispose of this action in part a 

23 
24 in whole. If the action is disposed of in its entirety, then discovery will not be necessary. Even 

25 
26 if it disposes of only a part of the action (for example the tax claim), the issues will be narrowed 

LI 

28 which will also narrow relevant discovery. 

29 
30 In a situation remarkably similar to this one, the U.S. Fifth Circuit Court of Appeals 

31 
32 upheld a trial court's order staying all discovery in an action pending the Court's ruling on 

33 
34 defendants' motion to dismiss, which motion sought dismissal on the ground that defendants (the 

35 
36 United States and government officials) were immune from suit. Williamson v. United States 

37 
38 Dept. of Agriculture, 815 F.2d 368, 382 (5th Cir. 1987). In so ruling the Court relied upon a 

39 
40 decision from the United States Supreme Court stating: 

41 
42 In the particular context of claims against the United St11t~S and federal 
43 officials, particular considerations weigh heavily. In Harlow v. Fitzgerald, the 
44 Supreme Court noted that the protection afforded government officials by the 
45 doctrines of absolute and qualified immunity would be greatly depreciated if it 
46 did not include protection from discovery. The Court specifically referred to 

47 
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Halperin v. Kissinger, 606 F.2d 1192 (D.C. Cir. 1979) aff'd in pertinent pa~, 
2 452 U.S. 713, 101 S. Ct. 3132, 69 L. Ed. 2d 367 (1981), for the proposition that 
3 close control of discovery is essential to the preservation of meaningful official 
4 immunity. Halperin noted that uncontrolled discovery in the course of 
5 insubstantial lawsuits constitutes a form of harassment imposing an undue 
6 burden on public officials and government agencies. For all these reasons, the 
7 Supreme Couli advised that "[u]ntil this threshold immunity question is 
8 resolved, discovery should not be allowed." 

9 
1 0 Williamson at 382 (citations omitted). 
11 
12 The same rationale for staying discovery applies here. Defendants have moved to this 

13 
14 action on the ground (among others) that they have sovereign immunity against the States' 
IS 
16 claims. If the Court decides that issue ill favor of defendants, then the need for discovery will be 
17 
18 moot. Moreover, the immunity from civil suits extends to all aspects ofa civil suit, including 
19 
20 discovery. 
21 
22 B. The States' Motion To Compel Should Be Denied. 

23 
24 Regardless of whether the Court issues an order staying discovery as defendants request, 
25 
26 the States' motion to compel should be denied because the requested discovery is neither 
~~ 

'-I 
28 relevant nor likely to lead to discovery of admissible evidence. In addition, the requested 

29 
30 discovery is over broad and unduly burdensome. 

31 
32 
33 

1. The Requested Discovcl-Y is not Relevant. 

34 The issues as presented in the States' Amended Complaint with respect to their two 

35 
36 claims are: 
37 
38 I. whether each of them is the owner of the I iving resources in their respective marine 

39 
40 boundaries (which they define as extending 200 miles from the appropriate baselines); 

41 
42 2. whether Micronesian traditions and customs require defendants to distribute to the 

43 
44 States all revenues received from fishing licensing fees, minus reasonable administrative costs; 

45 
46 
47 

4 
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3. whether the FSM Constitution requires defendants to allocate to the Statb all revenue 
2 
3 received from fishing licensing fees, minus reasonable administrative costs; 
4 
5 4. whether revenues received from the granting of fishing licenses are taxes; and 
6 
7 5. whether Article I X, sec. 5 of the FSM Constitution requ ires defendants to pay to the 
8 
9 States not less than 50 percent of the revenues collected from fishing licenses. 

10 
11 Of these, only the first, whether the States are the owners of the marine resources within 
12 
13 the EEZ under Micronesian custom and tradition, is a factual issue. All of the other issues are 
14 
15 purely legal issues. Consequently, only evidence that relates to whether the States own the 
16 
17 marine resources wit~in the EEZ, or that is likely to lead to discovery of admissible evidence on 
18 
19 that issue, is relevant. 
20 
21 The States have not explained how any (let alone all) (I) foreign fishing agreements 
22 
23 entered into by MMA since May 10, 1979 and any such agreements in existence as of May 10, 
24 
25 1979; (2) documents pertaining to the collection of fees under Title 24 of the FSM Code since 
26 

28 
29 May 10, 1979; and (4) documents relating to enforcement of fines under Title 24 since May 10, 
30 
31 1979, are relevant to whether the States own the marine resources within the EEZ. 
32 
33 
34 

Under Rule 26, a document must be relevant to an issue or be likely to lead to discovery 

35 of admissible evidence before it is discoverable. All that the States have done in the way of 
36 
37 satisfying this requirement is to assert that the documents sought are relevant. The bald assertion 
38 
39 that a document is relevant, without explaining how or why, does not make it so. Accordingly, 
40 
41 the States' motion to compel discovery must be denied. 
42 
43 
44 
45 
46 
47 
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2 
3 
4 
5 
6 
7 
8 
9 

10 
1 1 
12 
13 
14 
15 
16 
17 . 
18 
19 
20 
21 
22 
23 
24 
25 
26 
')7 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

.. 

I' 

2. The Discovery Sought is Over Broad and Unduly Burdensome:"' 

The States seek a multitude of documents created over a 16 year period from May 10, 

1979 to present. Even if this action is not dismissed on jurisdictional grounds, and the States are 

granted leave to amend, the States' claims would not extend back any further than six years at 

most under 6 FSMC 805.2 Consequently, to the extent that the States are seeking documents 

created prior to July 28, 1989, their discovery requests are over broad. 

Moreover, the requests themselves are so broadly worded that it is difficult for the FSM 

to know what specific documents the States are requesting. Nor does the States' motion do 

anything to alleviate by the over breadth problem by explaining what specific types of 

documents are sought and why they are sought. For example, Request No.3 is: 

All records, documents, writings pertaining to the disposition of all fees 
collected and due pursuant to Title 24, since May 10, 1979, including the 
existence and location of all accounts and funds into which such fees have been 
deposited, disbursed, allotted, and obligated to and from, and all records of such 
accounts and funds deposits, disbursements, allottments [sic] and obligations of 
monies collected as such fees. 

The FSM is not certain what this request is asking for. It appears to encompass all 

documents having anything to do with fees collected under Title 24 as well as all documents 

having anything to do with disbursements or allotments of such funds collected. Because the 

funds collected for fishing licensing fees 'under Title 24 are deposited into the General Fund and 

because disbursements are made from the General Fund pursuant to laws passed by Congress, 

this request covers a wide variety of documents many of which have nothing whatsoever to do 

with this lawsuit. This request could include, for example, every bill passed or merely proposed 

2 If the action is not dismissed and defendants are required to answer the States' claims, 
defendants will assert that laches completely bars the States' damages claims, among other 
defenses. 
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by or to Congress which requires a disbursement from the General Fund since i\1ay 10. 1979. 

2 
3 The com plete lack of relevancy of most if not all of such documents is but one exam pie of why 
4 
5 the States' discovery requests are over broad. 

6 
7 Moreover, to the extent that the documents the States seek are publicly a\'ailable, then 
8 
9 the States have access to them. The FSM, specifically its cOllnsel, should not be required to 

10 
11 contact every FSM government agency that might possibly have in its files a document that falls 
12 
13 with in the scope of the States' requests, com pi Ie all such docllments and take them ,0 the Office 
14 
15 
16 
17 
18 
19 
20 
21 

of the Pohnpei State Attorney General for the States' counsel to review. The burde~ should be 

on the States toobtain such documents from public sources themselves. 

C. The Court Should Require The Parties To Meet And Confer And Prepare A 
Discovery Plan Before Ruling On The States' Motion. 

22 The FSM suggests that the best method for dealing with discovery in this case is for the 
23 
24 Court to stay discovery pending its ruling on defendants' motion to dismiss. and if the Court's 
25 
26 ru I ing does not dispose of the action, require the parties to meet and confer with the objective of 

28 agreeing to a discovery plan that will focus on the discovery needed by each of the parties and 
29 
30 minimize the burden on all parties. This will force the parties to think about what eyidence they 
31 
32 really need and the most economical and efficient way of obtaining it. If there are matters that 
33 
34 the parties cannot agree on, then the parties could request the assistance of the Court through a 

35 
36 discovery conference rather than bringing motions to compel. 
37 
38 
39 
40 
41 

III. CONCLUSION 

For the reasons set fOlih above, the Court should stay discovery pending its ruling on 

42 defendants' motion to dismiss. In addition, the Court shollid deny the States' motion (0 compel 

43 
44 
45 
46 
47 
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3 
4 
5 
6 
7 
8 
9 

10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
1.1 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

A 

I' 
\~ 

and require the parties to meet and confer regarding a discovery plan after the Court issues its 

ruling on defendants' motion to dismiss. 

Respectfully submitted this ~~day of November, 1995. 

FEDERATED STATES OF MICRONESIA 
CAMILLO NOKET, ATTORNEY GENERAL 

By: CG~ ~~~ 
Carole Rafferty 
Assistant Attorney General 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
I 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

4'. 35 
36 
37 
38 
39 
40 
41 
42 
43 
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FEDERATED STATES OF MICRONESIA· 
OFFICE OF THE ATTORNEY GENERAL 
Camillo Noket, Attorney General 
Carole Rafferty 
P.O. Box PS-105 
Palikir, pOlill~ei FM 96941 
Telephone: (91) 320-2608 or 2644 
Fax: (691) 3 0-1234 

Attorneys for Defendants 

( 

IN THE SUPREME COURT FOR THE 

FEDERATED STATES OF MICRONESIA 

TRIAL DIVISION - STATE OF POHNPEI 

I' 
'it 

STATE OF CHUUK, et aI., , ) CIVIL ACTION No. 1995-085 

) 
Plaintiffs, 

vs. 

THE SECRETARY OF THE 

DEPARTMENT OF FINANCE, et aI., 

) THE FSM'S RESPONSES TO 

) PLAINTIFFS' REQUEST FOR 

) PRODUCTION OF DOCUMENTS 

) 
) 
) 
) 

Defendants. ) 
----------------------------

The Federated States of Micronesia responds as follows to plaintiffs' Request for 

Production of Documents, dated August 17, 1995. 

GENERAL OBJECTIONS .. 
The FSM makes the following objections to each and every one of the Requests 

for Production of Documents, 

1. The documents requested are not relevant to the subject matter of this action 

nor are they reasonably calculated to lead to the discovery of admissible evidence. Thus, 

the documents are not discoverable under FSM Civil Rule 26(b). This action seeks 

Page I 
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2 
3 Moreover, the action does not concern a dispute over the terms of any foreign fishing 

4 
5 agreement. 

6 
7 2. The requests are over broad and unduly burdensome in relation to the issues 

8 
9 presented in this case. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 

SPECIFIC OBJECTIONS 

In addition to the above, the FSM makes the following objection to Request 4: 

The request encompasses documents protected from discovery by the attorney 

work product and attorney client privilege doctrines in connection with enforcement 

actions undertaken by the Attorney General's Office. Such documents will not be 

produced. 

These? responses are dated this ~ day of September, 1995. 

FEDERATED STATES OF MICRONESIA 

CAMILLO NOKET, ATTORNEY UENbKAL 

By: C~4kW~ 
Carole Rafferty U 
Assistant Attorney General 
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1 Pursuant to agreement with cou'nsel for plaintiffs, the original an om;_ copy 0 ,t IS 

2 document was served on September 18, 1995 by hand delivery to the office cif counsel 

3 listed below. 

4 
5 
6 Hand Delivery 

7 
8 
9 

10 
1 1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 

Andrea Hillyer 

Office of the Attorney General 

State of Pohnpei 

Kolonia, Polmpei 96941 
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TnIAL DiViSiON 

SUPREME COURT OF THE 
FEDERATED STATES OF MICRONESIA 

TRIAL DIVISION - POHNPEI STATE 

STATE OF CHUUK, STATE OF KOSRAE, 
STATE OF POHNPEI, and STATE OF 
YAP, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

THE SECRETARY OF THE DEPARTMENT OF ) 
FINANCE, Federated States of Micronesia, ) 
acting in his official capacity, and ) 
the National Government of the ) 
FEDERATED STATES OF MICRONESIA, ) 

Defendants. 
) 
) 

CIVIL NO. 1995-085 

MOTION TO COMPEL 
DISCOVERY 

Comes now the Plaintiffs, by and through the undersigned counsel, and hereby 

files this Motion to Compel Discovery pursuant to Rule 37 (a), Rules of Civil 

Procedure, and as grounds therefore states as follows: 

POINTS AND AUTHORITIES 

Plaintiffs filed and served a Request for Production of Documents on Defendants 

on August 17, 1995, pursuant to Rule 34, Rules of Civil Procedure. Defendants 

filed and served their Response to the Plaintiffs Request for Production of 

Documents on September 18, 1995, objecting to each of the requests contained in 

Plaintiffs' Request. 

Initially, Plaintiffs must address Defendants' claim that discovery is not available in 

a declaratory judgment action. Defendants do not cite any legal authority for this 

proposition. Plaintiffs submit that the FSM Rules of Civil Procedure govern the 
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procedure in this Court "in all suits of a civil nature whether cognizable as cases at 

law or In equity or In admlralTY"~RTIle 1, FSM Rules of CIvil Procedure . .IDnder the 
\'\, 

Rules of Civil Procedure, there is a civil action for declaratory judgment provided for 

in Rule 57, FSM Rules of Civil Procedure. There is no limitation in the Rules which 

would exclude the discovery provisions from applying to an action for a declaratory 

judgment. In fact, even in the United States Federal Rules of Civil Procedure there 

is no exclusion for declaratory judgment actions. See Rule 81, United States 

Federal Rules of Civil Procedure. (For example, in the following cases in United 

States jurisprudence involving declaratory judgment and injunctive relief,discovery 

was engaged in by the parties: see generally, FW/PPS, Inc. v. City of Dallas, 493 

U.S. 215, 110 S.Ct. 596, 107 L.Ed2 603 (1990); Lyng v. Automotive Workers Union, 

et al. 485 U.S. 360, 108 S.Ct. 1184, 99 L.Ed2. 380, (1988); and Carson v. American 

Brands, Inc. 450 U.S. 79, 101 S.Ct. 993, 67 L.Ed2. 259 (1981 )). 

Defendants' claim the documents requested are: 1) not relevant to the subject 

matter of the action, 2) not reasonably calculated to lead to the discovery of 

admissible evidence, 3) broad and unduly burdensome in relation to the issues 

presented in the case, and 4) protected by the attorney work product and attorney 

client privilege doctrines in connection with enforcement actions undertaken by the 

Attorney General's Office of the National Government. Each of these objections will 

be addressed separately below. 

1 . Relevancy and reasonably calculated to lead to the 

discovery of admissible evidence 

The subject matter of this action is twofold: 1) it encompasses a constitutional 

interpretation of, and traditional and customary definition of, the Plaintiffs' 

ownership of marine resources and the Plaintiffs' right to receive distribution of 

revenues received by Defendants from foreign fishing licenses issued by 

Defendants in exploitation thereof; and 2) it encompasses a constitutional and 

legal interpretation and definition of whether sllr.h foreign fishing license fees and 

the revenues raised therefrom are taxes subject to the revenue distribution 

requirement of Article IX, Section 5 of the FSM Constitution. As such, the 

documents requested by Plaintiffs are clearly relevant to the legal issues raised. 

Plaintiffs have requested copies of all foreign fishing agreements in existence and 
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entered into since May of 1979; all records relating to the collection of fees and 

rebates under Title 24, anaall records-uf-atsbursements et. al. of such Jees 
\.;. 

collected. A central factual issue in this action is whether the amounts raised in 

collection of these fees substantially exceed the cost of administering and 

regulating the activity for which the fees are raised. Another central factual and 

legal issue is whether the method of determining the amounts collected as foreign 

fishing license fees constitutes an import or income tax. All of these documents 

requested are relevant to show: 1) how much exactly has been collected, 2) how 

much has been spent on administration and regulation of the activity, 3) whether 

the total amount collected substantially exceeds the cost of administration and 

regulation, and 4) whether the method of determining the amounts collected is an 

income or import based determination. Likewise, the records requested 

concerning the fines and forfeitures are relevant to the issue of whether the 

revenues are being properly distributed to Plaintiffs and are also relevant to a 

determination of what are the costs of administering and regulating the activity. 

The scope of discovery permissible under Rule 34 is defined by Rule 26. Rule 26 

(b) (1) of the FSM Civil Rules of Procedure provides that the scope of discovery 

allows parties to obtain discovery regarding any matter, not privileged, which is 

relevant to the subject matter involved in the pending action. It is not a ground for 

objection that the information sought wiii be inadmissibie at the triai if the 

information sought appears reasonably calculated to lead to the discovery of 

admissible evidence. Rules 26 and 34 are based upon the Federal Rules of Civil 

Procedure found in the United States, and therefore it is acceptable to look to 

United States authorities for historical interpretations of those rules. 

Any document or thing that is relevant to the subject matter involved in a pending 

action may be inspected pursuant to Rule 34 unless it is prepared in anticipation of 

litigation or for trial, or it reveals facts known and opinions held by experts, or there 

are special reasons why inspection would cause annoyance, embarrassment, 

oppression or an undue expense burden. See SA Wright & Miller, Federal Practice 

& Procedure, Section 2206. 

Relevancy under Rule 26 is very broadly defined, including both directly relevant 

material and material likely to lead to the discovery of admissible evidence. 

Oppenheimer Fund Inc. v. Sanders, 437 U.S. 340, 3511, 98 S.Ct. 2380, 2389,57 
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L.Ed2 253 (1978). Rule 26(b)(1) has been construed broadly to encompass any 

Illattel that bears on, or that reasonably could lead to other matters th91 could bear 
\~ 

on, any issue that is or may be in the case. See, United States v. American 

Telephone and Telegraph. 461 F.Supp. 1314, 1341 (D.C. 1978). The clear policy 

of the rule is towards full disclosure; it is rare that a particular item of requested 

information is not relevant under the broad definition of that word in Rule 26. See, 

8 Wright & Miller, Sections 2008, 2009. 

This court has held that under Rule 26, evidence may be discovered even if it 

would be inadmissible on relevancy grounds at trial, as long as the information 

sought appears reasonably calculated to lead to the discovery of admissible 

evidence. McGillivray v. Bank of the FSM, 6 FSM Intrm. 486 (Pon. 1994). Here, 

all of the records requested are reasonably calculated to lead to admissible 

evidence. Defendants have not cited any authority which would indicate that any of 

these records would be' inadmissible themselves or are not reasonably calculated 

to lead to admissible evidence. All of the documents requested are or should be 

deemed public government documents, and in the absence of any legal authority 

to withhold disclosure of these records, Defendants must be compelled to produce 

them as requested. 

Piainiiiis are noi requesiing priviieged documents ( see number ;j beiowj, and to 

the extent that this Court found that any of the documents fall within the purview of 

the attorney client privilege, Plaintiffs are still entitled to receive all non-privileged 

documents requested. 

2. Broad and Unduly Burdensome in relation to the issues 

presented in the case 

Defendants claim that the Request is overly broad and unduly burdensome in 

relation to the issues presented in the case. Plaintiffs fail to see how the production 

of records. regularly kept and required by law to be kept, by the National 

Government, can be classified as unduly burdensome. The FSM National 

Government, through the Financial Management Act and the reporting 

requirements of Title 24, must maintain these records. Many of these records are 

records which must be assimilated and presented to Congress each year for 

budgetary purposes. 
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As to br oadlless, the Request is worded in a fashion so as to encompa$s the 
\>\. 

differing types of financial records kept by different entities of the FSM National 

Government. These records would normally be found in several different offices of 

the FSM National Government, and should be easily retrievable by Defendants. 

3. Attorney-Client privilege and work product privilege 

Defendants claim the request encompasses documents protected from discovery 

by the attorney work product and attorney client privilege doctrines in connection 

with enforcement actions undertaken by the Attorney General's Office. However, 

Plaintiffs are not requesting documents which would fa" under such privileges. 

Plaintiffs are seeking records relating to the fines and forfeitures imposed under 24 

FSMC; Plaintiffs are not seeking any information relating to pending cases or 

enforcement actions or cases or actions which are not final. Plaintiffs simply want 

to know what fines and forfeitures have been levied in the past, whether they have 

been collected and paid, and whether all the applicable fines and forfeitures 

imposed, collected and paid have been shared with the Plaintiffs according to 24 

FSMC Section 510. 

i-'Ialntltts are not seeking access to investigatory files or information compiled in the 

execution of Defendants law enforcement functions, such as informants identities, 

investigative sources or methods. Plaintiffs are not seeking documents prepared in 

anticipation of litigation or documents to which the attorney client privilege 

attaches. As stated above, Plaintiffs are seeking public records normally kept, or 

which should be kept, in the course of the Defendants activities related to the 

licensing and enforcement functions of marine surveillance, and the revenue 

sharing provisions of Title 24 FSMC. Plaintiffs are not seeking any information 

which is required to be kept confidential by any statute, or which is not disclosable 

to the Plaintiffs as the four States of the Federated States of Micronesia. 

The attorney client privilege does not extend to information and statements 

obtained by an attorney from public documents. See 8 Wright & Mi"er, Section 

2016 et seq. Only where the document is primarily concerned with legal 

assistance does it come within the attorney-client privilege or the work product 

doctrine; technical information is otherwise discoverable. See, Loctite Corp. v Fel-
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Pro, Inc. 667 F.2d 577 (7th Cir.1981). The work product privilege is designed to 

plevelll disclosure of trre---attorneys' legal theories, research, or certaln}actual 
''> 

material gathered in preparation for proper representation of the client. 8 Wright & 

Miller, Section 2024, The attorney work product privilege attaches to documents 

prepared in anticipation of litigation or for trial by a party or his representative. 

Hickman v. Taylor, 329 U.S. 495, 511-12, 67 S.Ct. 385, 393-94,91 L.Ed. 451 

(1947). The inquiry should be to determine the "primary motivating purpose behind 

creation of the document". See U.S. v. Gulf Oil Corp. 760 F.2d. 292, 296 (D.C. 

1985). If the primary motivation and purpose is not to assist in pending or 

impending litigation, then a finding that the document enjoys work product 

immunity is not mandated. Id. 

These documents requested were not prepared in anticipation of any pending or 

impending litigation, and they are not within the work product rule of Rule 26, The 

documents requested are the sort of documents which are prepared and kept for 

purposes of financial management, for the purpose of reporting to Congress, for the 

purpose of reporting to budgetary authorities, and for the purposes of general 

planning and statistical reporting, etc, 

WHEREFORE, for the above reasons, the undersigned requests that this Court 

order Defendants to produce the requested documents, 

Respectfully submitted: 

Date :---,1 '/-!1-ft_Q_) __ rJ 

JON M. VAN DYKE 
2515 Dole Street 
Honolulu, Hawaii 96822 
808-956-8509 

FREDRICK L. RAMP 
PO Box 1480 
Kolonia, Pohnpei 96941 
691-320-2870 

~~;1u,~ 
Andrea Hillyer 

ANDREA HILLYER 
Office of the Attorney General 
Pohnpei State 96941 
691-320-2356 

WESLEY SIMINA 
Attorney General, Chuuk State 
Weno, Chuuk 96942 
691-330-2397 
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CYPRIAN MAN MAW PETER NIMKOFF 
Attorney General, Yap State 
PO Box 435 

Attorney General, Kosrae Stat.~ 
PO Box AG \~ 

Colonia, Yap 96943 
691-350-2105 

Kosrae State 96944 
691-370-3043 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true and correct copy of the above document on the 
following person by hand delivery to the Office of the person identified below on 

/ I I 

,uA.·k·;/./';'-/ d-1; 1995: 

Carole Rafferty 
Chief, Division of Litigation 
Office of the Attorney General 
FSM National Government 
Pohnpei, FM 96941 
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TRIAL DIVISION - POHNPEI STATE 

SUPREME COURT OF THE 

FEDERATED STATES OF MICRONESIA 

STATE OF CHUUK, STATE OF ) 
KOSRAE, STATE OF POHNPEI, ) 
and STATE OF YAP, ) 

) 
Plaintiffs, ) 

) 
) 
) 
) 

vs. ) 
) 
) 

ALOYSIUS TUOTH, in his offid.al ) 
capadty as Secretary of Finance, ) 
Federated States of Micronesia,. and ) 
the National Government of the ) 
FEDERATED STATES OF :MICRONESIA ) 

) 
Defendants ) 

--------------------------) 

Civil No. 1995-085 

REQJJI5I'FOR 
PRODUCTIONOF 
IX>CUMENTs 

TO; Defendant NATIONAL GOVERm1ENT OF THE FEDERATED STATES OF 
:MICRONESIA: 

You are hereby requested pursuant to Rule 34 of the Rules of Civil 
Procedure to make available to Plaintiffs on September 18, 1995 
at 4:00 p.m. at the office of the Pohnpei State Attorney Genera110cated 
in Kolonia, Pohnpei, FSM, for the purpose of inspecting, photographing, 
and copying, the following described and identified documents, and 
vvritings: 

IAlllft.1 
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1. All foreign fishing agreements entered into between the 
Micronesia Maritime AuthoIity Oil ~National 

" Government, and foreign fishing interests, to pennit foreign vessels to 
harvest fish within the exclusive economic zone, including agreements 
in existence as of May 10, 1979 and those agreements entered into 
since May 10, 1979, up to and induding the present date. 

2. All records, documents, writings pertainjng to the collection of all 
fees pursuant to Title 24, collected by and! or due to the National 
Government or any agency thereof, from foreign fishing interests, 
inducting goods and services, and rebates, since May 10, 1979. 

3. All records, documents, writings pertaining to the disposition of 
all fees collected and due pursuant to Title 24, since May 10, 1979, 
induding the existence and location of all accounts and funds into 
which such fees have been deposited, disbursed, allotted, and 
obligated to and from, and aU records of such accounts and funds 
deposits, disbursements, allottments and obligations of monies 
collected as such fees. 

4. All records, documents, writings pertaining to the assessment, 
collection, imposition and enforcement of all fines and proceeds from 
the sale of all forfeitures pursuant to Title 24, since May 10, 1979, 
induding the existence and location of all accounts and funds into 
which such fines and proceeds from forfeitures have been deposited, 
disbursed, allotted, and obligated to and from. 

Re~tfully SUbmitted, 

~A~ 
Frederick R Ramp 
Attorney for Plaintiffs 

~~ Andrea Hillyer 
Attorney for Plaintiffs 

DA1ID ¢1v 

@1.l1J4 
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1 hereby certify that on' t~!1~aay. iO~~~S, I served by deh ver'1d 

the Request for Production of DoCllIhents on the undersigned couiiseI 
for Defendants. 

DAted ~l t31q 6 

FSM Attorney General's Office 
Palikir, Pohnpei 

[4J 01.15 
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