University of Hawai‘i at Manoa

The William S. Richardson School of Law
2515 Dole Street - Honolulu, Hawai'i 96822

April 4, 1997

Professor James McCall
Hastings College of the Law
University of California
198 McAlister Street

San Francisco, CA 94102

Dear Jim:

I am writing in response to your request for memories about
my clerkship with Chief Justice Roger Traynor. I will list some
thoughts in anecdotal fashion. If you want me to expand on any
of these, I would of course be happy to do so by phone or in
writing.

I clerked for Chief Justice Traynor during the 1969-70 year,
his last year on the court. He had, as I recall, four or five,
or maybe even six temporary one-year clerks as well as Don
Barrett and one or two other permanent clerks. The temporary
one-year clerks did not have a lot of regular contact with the
judge and frequently worked through Don Barrett. But because I
had taught law previously (I had taught at Catholic University
Law School from 1967-69, right after I graduated from law school)
and because I had finished a book by that time myself, Chief
Justice Traynor gave me some special assignments which did bring
me into closer contact with him on a daily basis. He was, at
that time, completing his book entitled The Riddle of Harmless
Error and asked me to assist with some aspect of that project.
Each morning he would have some significant revisions to his
draft, and we would talk about what issues he was still
struggling with and where he wanted additional research and
additional ideas. I would then spend the day doing research and
collecting ideas and would then present them to him the next
morning. I remember one meeting vividly where he expressed some
interest in my proposal about how to handle a certain situation.
He indicated that my idea had merit, but he then asked me how
that idea would affect about fourteen other areas of the law if
it were to be adopted and applied to the specific area that we
were working on. I was so impressed at how he understood the
seamless web of the law and how he quickly realized the
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implications of adopting a position in one area and how it would
impact other areas of the law.

He also impressed me with his devotion to the English
language and his skill and care as an editor. He relied
extensively on the book, Fowler's Modern English Usage, which was
a text on grammar that (I think) was popular about a hundred
years ago. - This book gives detailed discussions of how to use
language, and he was very knowledgeable about the intricacies
found in the book. He was particularly devoted to the
distinction between "that" and "which" and wanted always to be
very precise in using "that" to introduce defining clauses and
"which" to introduce parenthetical clauses. He was so careful in
transmitting this rule to me that I have felt obliged to pass it
on to a generation of law students. He was also very concerned
about the proper use of "while" and felt that "while" should be
used only as a "time" word to compare situations that are
occurring simultaneously, i.e., "while Joe was in court, his son
was in school." And if one was juxtaposing ideas or concepts, he
insisted that the word "although® be used instead of "while."

Because this was his last year on the bench, he received a
lot of awards, and I was impressed at how he was honestly honored
and surprised at the number and variety of awards that he was
receiving. For a person that all the rest of us looked upon as a
judicial god, he remained, as a person, surprisingly humble, and
genuinely modest about his accomplishments and contributions. He
received each award from whatever group with substantial
appreciation and a genuine sense of honor and modesty.

Because he was Chief Justice during this period, he had an
enormous amount of administrative duties, and he, of course, had
less time to work on opinions. I remember hearing him say that
he had not particularly wanted to be Chief Justice but felt that
it was more or less appropriate for him to become Chief Justice
in light of his experience and seniority, and I think he simply
had trouble thinking of anybody else taking the position. He
handled the administrative tasks without difficulty but without
much enthusiasm. I think he enjoyed having several secretaries
and a very large office, but I think he missed having the time to
devote himself to his writing and to the thinking that had
dominated his earlier career.

In his earlier career, he, of course, wrote long, careful
and philosophical policy-oriented opinions that clarified broad
principles of the law. By the time I became his clerk, he had
departed from this approach, and he told us that he wanted short
opinions and that they should include only two topics. First,
the facts in as much detail as is necessary, and second, the
reasons why the losing party lost. He felt that the opinions
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should be short, readable, succinct, to the point, and without
digressions that are not essential to the outcome of the case.

I worked on one case for some time involving dedication of
property by public usage. The case was called Gion v. City of
Santa Cruz (combined with Dietz v. King). Eventually it came out
as a per curiam opinion of the Court because the Chief Justice
retired before it was published, but he took a lot of interest
and pride in that opinion and worked closely in supervising its
preparation.

I am sure Chief Justice Traynor was ambiguous about
retiring. He certainly was in good health and his mind was
vigorous and sharp during this period. The California system, as
you know, does not require retirement but strongly encourages it
with various retirement benefits that occur if you retire at age
70 and which you lose if you stay on after that point. I am sure
that he felt that he should retire to set a kind of standard and
serve as a model for other judges. He was particularly disturbed
by the presence of Marshall McComb who was still on the court and
was in his late 70s or early 80s at that time. Justice McComb
was not an active member of the court, although he was one of the
seven sitting justices. He never asked questions from the bench.
He did not participate actively at the meetings of the justices.
He seemed to have lost his mental alertness and almost operated
in his own personal dream world. We would see him occasionally
wandering around the corridors wearing a large cowboy hat
sometimes taking old friends around, but he was not able to focus
on the important issues that were before the court. He had
clerks, of course, who wrote his opinions and who had the sense
of how he would decide matters, but the specter of one senile
justice haunted Chief Justice Traynor as it did all the others at
the Court. I am sure that Justice Traynor felt that by retiring
at seventy he was setting an example for other judges to follow.

The opportunity to clerk for Roger Traynor was a tremendous
experience for me, and I still have many vivid memories of the
lessons he passed on. Clerking in general is a good experience,
because it helps a lawyer see things through the eyes of a judge
and appreciate the limited framework within which a judge can
maneuver in any given situation. Justice Traynor was imaginative
and intelligent and understood the broadsweep of the law. He was
a person of enormous integrity and honesty, and so he was able to
provide me with a vision of a superior judge, and how one should
handle the awesome opportunity to make decisions. The California
Supreme Court was a lively place during my time. The permanent
and temporary clerks were all very able, competent and nice
people. A clerkship is one of those rare occasions where one can
truly dig into a topic, research something thoroughly and do some
important writing, and I enjoyed all of that.
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Chief Justice Traynor retired, I believe, in January or
February of 1970, and I left the Court shortly thereafter because
I had an opportunity to go to the Center for the Study of
Democratic Institutions in Santa Barbara and work as part of that
group on the issues that they were addressing. I thus left the
court somewhat prematurely, but nonetheless felt I had a
wonderful experience. Nobody suggested that it was inappropriate
to leave the court at that time, since the Judge himself was
resigning.

I stayed with the Center in Santa Barbara for about a year
and a half and then, as you know, joined the Hastings faculty in
1971. Justice Traynor, of course, also joined our faculty, and I
was able to interact with him as a colleague during those years
in the early '70s. We, of course, didn't interact quite so
closely, but it was still wonderful having him around and being
able to listen to his perspectives during our coffee hours and
see how he worked with the other members of our faculty.

Please let me know if you want me to embellish any of these
thoughts. I really appreciate the time and hard work you have '
put into this project and would be happy to assist in any other
way. I miss you and the other colleagues that I worked with at
Hastings and have many positive memories of my time there. I
have enjoyed working at a smaller school here and being involved
in many fascinating professional issues in Hawaii and throughout
the Pacific and Asia, but remember my good years at Hastings with
a lot of pleasure, and I stay in touch with quite a few of the
students from the '70s. Please let me know how you want to
follow up on this, and let me know how else I can be of help.

Best wishes to all,

Sincerely yours,

Jon M. Van Dyke
Professor of Law

JMVD:hns .
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