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The issue of rights, specifically human rights as a matter of international law, and
individual rights as a matter of constitutional law, was the stated theme of the Eighth
South Pacific Judicial Conference, held on the island of Kauai, in the US State of Hawaii.
Just as this had become a burning issue in the world’s social, political, and moral arena,
questions about its application to judicial decisions and actions were both practical and
philosophical. But in fact, the participants in this conference spent considerably more
time and energy on several other issues that were more immediate to all of their

experience — judicial independence, and freedom/responsibility of the press.

The Honorable Grover Rees III, Associate Justice of the High Court of American Samoa,
launched the lengthy and thoughtful discussion with his view that judicial independence
was not an absolute, and there was room for legitimate disagreement on how much

independence was a good thing. The answers, he suggested, varied from nation to nation.

Tension between judges, who are not political officials, and the right to self-government,
is normal, he said. Constitutions, as enacted by the people, are the supreme law, and
since it is the obligation of the judiciary to declare invalid any statutes that are

unconstitutional, that activity is not a violation of self-government at all. In fact, he



continued, interpretation of the law is the next logical step after crafting and enacting the

law.

This led to a discussion of the criteria for selecting judges. Theorists, said Justice Rees,
may try to resolve this tension by having a philosophical component to judicial selection.
The people, through their elected representatives, have a right, he said, to select judges
and where one judge might strike down a given statute, another judge could reasonably

rule a different way.

Judge William C. Canby, of the Ninth Circuit Court of the United States, commented that
consideration of the philosophical component as a criterion in judicial selection is
perfectly proper, and helps to ensure that law will reflect the values that are inherent in
society. He pointed out the American process of selection of federal judges, with
Constitutionally mandated presidential appointment and Senate confirmation, as an

example.

There are several ways of selecting judges, but Judge Canby’s opinion was that they all
threaten judicial independence about equally because whoever selects the judge is
himself beholden to somebody. Whether by election, executive appointment, or merit

selection by an “independent” panel, the selectors themselves are always beholden to

someone.
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In any case, he said, it’s not so much the method of selection as the method of removal of
judges that is key to meaningful independence. He doesn’t believe, he added, that life
tenure is really necessary to assure judicial independence because “lawyers are ornery
enough to have their own opinions no matter what.” What’s important is that people
have the perception that a judge will be around forever, and that they may have to learn to
live with his judicial opinions, and not see the judicial process as just another process to

be overridden.

Another participant agreed, saying that while a judge may be deeply beholden to his
selectors, if there is enough insulation once that judge is on the job, then he may feel free
to disappoint his selectors. If, however, the judge has to keep coming up for reapproval,
independence is much hardersJudge'Canby agreed, and related the story of telling an
elected judge, that as long as he has integrity and decides cases according to the law, it
would be the electorate’s job to decide whether he should keep doing it. The response
was, “That’s a lot like having a crocodile in the bathtub. You may feel you should ignore

it, you may try to ignore it, but you can’t ever quite get it out of your mind.”

Judges from jurisdictions around the Pacific contributed their experience to the
discussion, but few had experience as compelling as that of Chief Justice Tuivaga, of F 131,
who smiyed a pair of coups in 1987. The first, in May, left some of the judiciary in
place, but when the military stepped in several months later, all judges were removed.

He told the participants that the military government soon realized how difficult it was to

run a government, dissolved itself, and brought back those with experience in



governance, and brought him back to start a completely new judiciary. It’s taken a while,
he assured his colleagues, and a tremendous amount of effort, but so far, the new
government had kept a distance from the new judiciary and the new system seemed to be

working.

The Honorable Edward King, Chief Justice of the Federated States of Micronesia, related
some of the problems inherent in guaranteeing judicial independence when there is no
tradition of an independent tribunal in customary practice. As a result, the nominating
process is often not controlled by the nation to be governed. Judicial candidates, he said,
should be asked about their political views, specifically with respect to the self-
government of the nation and the extent to which the colonizing nation’s laws should be
incorporated, or whether a major effort should be carried out to respond to the
aspirations, values, and traditions within that nation. “I am suggesting that it may well be
that we have an obligation to help our own nations decide how to go about selecting

judges, and suggest inquiries in these areas.”

Most of the Pacific nations had judicial independence written into their constitutions, said
Chief Justice' Gordon Ward, of the High Court of the Solomon Islands. There were ways
around it in most jurisdictions, for example in the Solomons where a judge could be
removed easily by administrative act of the Minister of Immigration, who while the judge
was out of the country, could simply have him declared a prohibited immigrant. But, he
added, if that happened, “We would be surprised how many friends we do have in the

public, who see an independent judiciary as one of their safeguards.”



But Justice Ward pointed out that another important, and less visible element, in judicial
independence is the question of who appoints the general administrative staff of the
courts. “The judiciary should have a clear say in the appointment of people right down
through the system so that the executive cannot gain control of the judiciary by a
backdoor means.”

/
The Honorable AUD. Tenekone, Chief Justice of the Republic of the Marshalls, described
the challenges he has faced. Although the Constitution cléairly established independence
of the judiciary, judges were appointed for a term of only four years, renewable after two.
The judiciary was part of the Internal Securities Department, the minister of which
éonsidered hlmself the head of the judiciary. Administrative needs and finances were
controlled by the executive. Some ministers were making definite inroad-s 6njudicial
independence, he said, including specific threats to have him removed from the bench.
Finally, he said, the islands of the Marshalls are far-flung, and he hasn’t been able to get

support for the establishment of trained district judges.

The Honorable Robert Hefner, Chief Judge of the Commonwealth Trial Court of the
Northern Mariana Islands, said judicial independence was something that was just not
taken for granted in Micronesia. For example, in the Marshalls, life tenure was provided
by the Constitution only if the judge was a citizen of the Marshalls — otherwise judges
served on short-term contracts and could be removed literally overnight. Judges had life

tenure in the Federated States of Micronesia, but there were problems with the



administrative process, with the executive being slow about giving money to the

judiciary. He told of what he described as a volatile situation in Palau, where a very
controversial case led to a death, an arson fire, and a bombing, and the judge, who got no
support from the bar at all, would certainly have been removed if he could have been.
(However, The Honorable Chief Justice Mamoru Nakamura, who presided in that trial,
said that was an isolated political incident and not representative of the state of judicial
independence in Palau.) Judge Hefner said that while the systems on Guam worked well,
with tenure for judges and complete administrative control, in the Northern Marianas he
foresaw a monumental jurisdictional tug of war between the federal system and the newly

created Supreme Court.

To the list of threats to judicial independence, Justice King added the relative shortage of
a free, active, and literate press, which limited intelligent discourse and commentary at
the community level. He said simple ambivalence about the need for a constitutional
government was another problem, adding that the FSM Constitution had a provision that

called for asking the public every ten years if it wants a new constitutional convention.

Judge Hefner proposed a resolution from the Conference in favor of judicial
independence, to be sent to the various entities of the Pacific. This, he said, would let
heads of state who have tried to manipulate or intimidate the judiciary know that
“someone is watching them.” Judge Munson seconded it, but the resolution was

subsequently withdrawn, not because of disagreement with the essence of it, but because



there was a feeling that if the group became a body that passed resolutions for external

consumption, the whole nature of the meetings and the conferences would change.

Human right issues did finally come before the group, in a discussion led by The

Honorable Sir Mari Kapi, Deputy Chief Justice, of The Supreme Court of Papua New
Guinea (PNG). He noted that the human rights provisions in most of the constitutions of
the Pacific had been borrowed from the European Convention on Human Rights, which
followed WWIL. The question, he said, was not whether those provisions should be in the
constitutions, but in how they could be best used in protecting individual rights in each
jurisdiction. Reform and judicial activism must be weighed against the reality of

economic costs of providing and enforcing legal standards of human rights

University of Hawaii Law Professor Jon Van Dyke discussed the internalization of
human rights, and the foundations that have been laid for their protection since
World War II. A Pacific Human Rights charter was drafted, he said, but had
subsequently “lost traction.” He said many of the human rights issues never get to
the courts, so the charter should not be thought of in terms of adversarial litigation.
Under the Charter, he said, a body of senior respected people in the region would

be assembled to go to a given area, and write a report sensitive to a specific

problem and then provide guidance for the community to work out its own

problems within the fabric of its traditional culture.

Professor Guy Powles, Professor of Law at the French University of the Pacific in

Tahiti, admitted some ambivalence about the charter because many of the



expressions of human rights as such did not sit very comfortably with the
traditional value systems of Pacific cultures, which tended to emphasize the status
within the group, rather than on the status of the individual at the expense of the

interests of the group.

The issue of protecting freedom of the press drew a wide range of opinions from
participants, whose nations have had a variety of experiences with the news media.
Problems discussed range from an irresponsible press, to news media that is

entirely controlled by the government.

The Honorable Mr. Arnold K. Amet, Justice of the Supreme Court of PNG, described a
problem he said was common in much of the Pacific region, where the media was largely
comprised of foreign representatives. He cited overzealousness and exaggeration,
which, fairly or unfairly, became political because of the sensitivity of the small Pacific
countries to criticism. “The question becomes what is the court’s role in protecting
freedom of the press when the press becomes embroiled in political considerations and
our governments take over and begin to dictate legislatively against what they consider

offensive to their political and social aspirations.”

The Right Honorable Lord Desmond Ackner, UK House of Lords, agreed, saying the
problem of responsibility of the press is one of the biggest problems in any democracy

because the press tends to get out of control in its scramble for circulation.
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One immediate, but ultimately unsatisfactory, solution has been to simply ban the foreign
media as had happened in Fiji and to a limited extent in PNG, and from time to time in

Indonesia as well.

The biggest problem in a democracy rises from those things which don’t get reported,
said Judge Canby. He said the United States was willing to allow a good deal of

xrresponsxblhty in order not to have the govemment ﬁlter what could be reported. That,

———

however, he added, may be a luxury of a fairly well established government that has the

sort of stability that comes with time.

The problem in developing countries was not so much restricting the press, said Justice
King, as devising mechanisms to-close the gap between the rulers, who tended to be more
educated, and the other people who often didn’t have basic literacy skills and were not
very well equipped to function in a participatory democracy. “It is very important, I
think, to take as a first priority some effort to enhance the ability of the broader
community to engage in a participatory democracy or we should forget the whole

notion.”

Participants wrapped up the three-day event with a discussion on the conference itself,
and how it meshes with their needs as members of the judiciary. Most agreed that their
greatest common need was to share information and opinions with each other. They
discussed the need for a publishing company to develop a digest or research material that

would allow them to keep abreast of what their colleagues are doing, to carefully look at
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each others approaches and learn from each other. They agreed that the experiences of
the various Pacific islands were probably more relevant to each other than the various

metropolitan nations were to the island nations with which they were most closely linked.

Justice Kapi suggested that in order to move their discussions at these conferences
beyond mere discussions into something of more practical significance, they would need

a sponsor to finance a series of law reports for the Pacific.

Before adjourning for another two years, the participants approved of the proposal from

Tahiti, Papeete, in French Polynesia, to host the next conference in 1991.





