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useful analysis and, in some ways, may be more comprehensive than data yet
presented for other states.

The relatively small number of tort cases and punitive damages judgments
in Hawaii compared to other states is not considered a limitation of the data.
Because the study presents the universe of data and not a sample or subset,
there is no risk that it is not representative. The relatively small number of
punitive damages judgments does mean, however, that predicting future
trends in Hawaii is very tricky business. For that reason, this study focuses on
the information provided by existing data and their relationship to each other.
Where relevant, trendlines using regression analysis were applied to the data,
even though the R was usually too low to provide any predictive confidence.

The trends data is, at best, only suggestive.

Another inherent limitation of longitudinal empirical work is that the
researcher is always running to catch up with current data, making such
studies extremely time intensive and, frustratingly, never complete.*> Thus,
although the likelihood of a substantial investment by state judiciaries in the
collection of more rapidly accessible data is low, this study nevertheless joins
others in calling for “an ongoing process of data collection and analysis.”**
Otherwise, the data will always inherently lag behind the debate.

Two other limitations are important to mention, although they are limits to
the analysis and not the data per se. One is that these judgments are a “final
snapshot” of trial results at the circuit court level and, unless the case is later
remanded and fully retried, PIJH does not include the results of any appellate
review. Because the study looks at judgments, not just verdicts or awards, the
data do capture review of the jury awards by the trial court judge, such a
remittitur. For punitive damages, however, appellate review often leads to
substantial reductions in trial awards and, combined with problems of
defaulting or recalcitrant defendants, and post-judgment settlements, this
means that “plaintiffs rarely receive[] the amount awarded by the jury.”**
Thus, if anything, the trial court judgments data would tend to overestimate
the actual imposition on, and pay-out by, defendants of punitive damages

452 Eaton et al., supra note 47, at 691-92 (Eaton explained after concluding his first study of Georgia
tort verdicts: *Studies such as ours, and even the more ambitious studies conducted by Rand, the BJS, and
the NCSC, cannot provide all the needed information. These studies are after the fact, time consuming,
expensive to conduct, and have an inherently short useful life. Policymakers in 1997 will ask ‘what is
happening now,’ not ‘what happened in 1993."").

453 1d.

434 Robbennolt, supra note 56, at 165 & nn. 287-92 (sources cited therein). Peterson, Sarma, and
Shanley found that punitive damages awards were reduced post-trial in approximately one-half of the cases
examined and that, overall, defendants ultimately paid approximately 50% of the total damages that were
awarded. Moreover, they found reductions were more likely in cases with higher total awards, higher
punitive damages, and higher punitive to compensatory damages ratios. /d. at 165-66.
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awards.

It is particularly important to remember that reported judgments from cases
that reached trial are a small subset (about 2.7%) of the total number of tort
cases filed each year and may not be representative of all filed tort cases.*
Final judgments also do not reflect either party’s pre-judgment victory on
important legal or factual issues. The infamous “shadow effect” of punitive
damages, that is, the impact of the potential of an award on the pre-trial (and
even pre-filing) settlement process, perceived to have a disproportionately
threatening impact on defendants by some tort reform advocates,*® also
cannot be discerned from this data. By not examining the shadow effect, this
study may underestimate the real-world impact on defendants of the punitive
damages awards that are reported.

C. Quantitative Analysis

The national empirical studies of punitive damages awards have primarily
examined the frequency and size of punitive damages awards, and sometimes
also the ratio of such awards to the compensatory awards. To the extent
possible, comparison of the Hawaii data to these national studies is presented
below, but because studies often vary in the way they present their data (e.g.,
the “rate” of punitive damages award can be among all tort cases filed, among
all tort verdicts, among all tort verdicts in which plaintiffs requested punitive
damages, among all tort verdicts in which plaintiffs prevailed, or among all
tort verdicts in certain categories), straightforward comparisons are not
always possible.

1. Skyrocketing Numbers? Frequency of Punitive Damages Judgments
Compared to All Tort Judgments

Perhaps the most commonly heard criticism of punitive damages in Hawaii
and across the United States is that the number of punitive damages awards is
“skyrocketing.”™*’ The study therefore examined the frequency of such
judgments over the seventeen-year period by comparing the number of
punitive damages judgments to the total number of tort judgments reported in
PIJH for the three fora: state circuit court, CAAP, and federal court.

435 See infra State Chart 15 (showing differential between annual tort filings and tort judgments) and
Trends Chart 4 (showing types of dismissals of tort cases between 1983/84 and 1999/00: 80% by
stipulation (settlement), 12.74% by notice, 4.4% by judges (motions), 1.76% by jury verdict, and .97% by
nonjury verdict).

4% Koenig, Shadow Effect, supra note 45.

%7 See supra Introduction (discussing the rhetoric of tort reform).
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a. State Circuit Court Judgments

As indicated in State Chart 1, the annual number of tort judgments from
1985 to 2001 in the Hawaii State Circuit Courts has fluctuated from a high of
70 (in 1985, before the commencement of the diversionary CAAP system in
1986), to a low of 19 in the last year studied, 2001, with a total of 700, a mean
of 41.18, and median of 37. The annual number of punitive damages
judgments over the same period ranged from a high of eight (in 1988) to lows
of zero (1989, 1991, 1994, 1995, and 2000), with a total of 39, an annual
mean of 2.29, and an annual median of 2. The trend in the number of awards
for the past seventeen years appears to be slightly downward (R?=.349) (State
Chart 1). »

Translated into percentages (State Chart 2), the percentage of cases in
which state courts entered punitive damages judgments compared to the cases
in which courts entered torts judgments over the seventeen-year period
fluctuated from a high of 21.62% in 1988 (8/37 judgments), to lows of 1989,
1991, 1994, 1995, and 2000.

The mean of the annual rates was 5.29%,*® with a median of 5.26%. Thus,
since 1985, Hawaii state courts have, on average, entered judgments including
punitive damages awards in slightly more than 5% of the total tort judgments
reported every year. The general trend over time appears to be distinctly
downward (R*=.127) (State Chart 2).

. b. CAAP Awards

The State of Hawaii CAAP system became effective in early 1987,*° and
quickly had a significant impact on the tort caseload of the Hawaii Circuit
Courts. Asindicated in State Chart 1, the number of tort judgments in Hawaii
state courts plummeted between 1985 and 1989 (the end of the second year of
CAAP) from 70 to 26, a 63% drop. Conversely, as illustrated in CAAP Chart
1, the total number of CAAP awards reported in PI/H from 1987-2001
rapidly increased from the program’s inception in 1987 with 28 cases to a
high of 130 in 1995 (compared to a state court high that same year of 37, and
the state court’s all-time high of 70) to a low of 60 in 1999. The past three
years of CAAP data indicate annual levels of awards comparable to the first

4% The “mean of the annual rates” for the study data was calculated by summing the annual
percentages and dividing by 17 years for State cases and 15 years for CAAP. The “overall mean rate” was
calculated as the total value divided by the study period. For example, for State Chart 2, the mean annual
rate is 5.29%, but the overall mean rate is 5.57% (representing the total number of punitive damages
judgments (39) divided by the 17-year total of tort judgments (700 cases)). In general, the former statistic
is more informative and is, therefore, used, unless otherwise indicated.

49 See supra note 309 (noting CAAP became effective in the First Circuit, which includes all of
Honoluluy, in February 1987).
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three years of the program (for 19992001, the number of awards reported
annually were 60, 71, and 76; for 1988-1990, the awards reported were 65,
80, and 62). Overall, a total of 1328 CAAP awards were reported for the
period studied, an annual mean of 88.53*® and a (fifteen-year) median of 98.
The overall trend in CAAP awards is slightly upward over time (R?=.071)
(CAAP Chart 1).

The number of CAAP punitive damages awards over the same period
ranged from an annual high of 3 to lows of 0 in four years (1987, 1990, 1993,
and 1998), with a fifteen-year total of 17, an annual mean of 1.13, and an
annual median of 1. The trend was slightly downward over time (R>=.037)
(CAAP Chart 1).

Translated into percentages (CAAP Chart 2), the percentage of awards in
which non-judicial arbitrators included punitive damages compared to all
CAAP awards over the fifteen-year period fluctuated from an annual high of
4.62% (1988), to annual lows of 0% in four years (1987, 1990, 1993, and
1998), with a mean annual rate of 1.30%, and an annual median of 1.02%.
Thus, on average, CAAP arbitrators awarded punitive damages in slightly
more than 1% of the cases each year since the program’s inception in 1987.
The frequency of awards, however, has been highly variable over time
(R=.001) (CAAP Chart 2).

c. Federal Judgments

As indicated in Federal Chart 1, the total number of federal tort judgments
reported in PIJH from 1985-2001 fluctuated wildly each year from a high of
24 (in 1993) to annual lows between 7 and 10 judgments in eight years with a
total of 222, an annual mean of 13.06, and an annual median of 13. The
overall trend is downward (R?*=.117), with consistently low numbers in recent
years (Federal Chart 1). The number of punitive damages judgments in
federal court over the seventeen-year ranged from an annual high of 3 in
1996, to lows of 0 in 12 years, with a seventeen-year total of 7, an annual
mean of 0.41, and an annual median of 0. The trendline for punitive damages
judgments was essentially flat (R?=.029) (Federal Chart 1).

Translated into percentages (Federal Chart 2), the percentage of cases in
which the federal court entered punitive damages judgments compared to
cases in which the federal court reported any tort judgment over the
seventeen-year period fluctuated from an annual high of 15.79% (in 1996), to

4% Because CAAP did not become mandatory until early 1987, see supra note 309, the handful of case
reports from 1986 (when the program was only an experimental program of the state judiciary) were not
considered. Thus, the CAAP study period is 15 years, two years shorter than the state court study period.
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lows of 0% in twelve years, with a mean annual rate of 3.53%, and an annual
median of 0%. Federal punitive damages judgments in Hawaii, at less than
4% per year, can be fairly characterized as infrequent. Although the trend
appears to be slightly increasing, the data are highly variable (R*=.059)
(Federal Chart 2).

d. Summary: Skyrocketing Numbers or Puttering Along?

Hawaii’s CAAP system now handles the vast bulk of tort cases filed in the
state, entering an average of 89 awards each year, compared to an average of
41 tort judgments per year in the state courts, and 13 in the federal court. Yet,
it is the state court system, not CAAP, that experiences the higher average
number of annual punitive damages judgments. The state court annual mean
is 2.29 judgments, almost twice the CAAP annual mean of 1.13, and more
than five times that of the federal court annual mean of 0.41. Similarly, it is
the state courts that award punitive damages at the highest annual rate among
the three systems studied. The mean annual state court award rate was 5.29%.
Next highest was the federal court, with a mean annual award rate of 3.53%.
CAAP had the lowest mean rate of 1.30%.

The higher incidence of punitive damages judgments in the state court
system, despite the significantly lower number of tort judgments, is likely
attributable to the fact that CAAP is the “bottom feeder” in the torts caseload
food chain. All cases with a probable value of more than $150,000 are, by
design, left to the state court system, and those cases by definition involve
higher damages and typically the most severe injuries, two key factors that
can generate higher rates of punitive damages awards.

Viewing CAAP cases as an inherent part of the state court system, rather
than separately, provides a perspective that may be more comparable to states
that do not have a similar mandatory arbitration scheme. When CAAP cases
are mixed back into the state court data, the punitive damages award rates of
the Hawaii state courts including CAAP results in an overall total of 56
punitive damages judgments (out of 2,031 total tort judgments), an annual
mean of 3.29, and an annual median of 3 (State/CAAP Chart 1). The
combined data also indicate, not surprisingly, lower annual award rates,
ranging from annual lows of .6% (in 1991 and 1994) to an annual high of
10.7% (1988), with a mean annual rate of 3.18% (State/CAAP Chart 2). This
combined mean annual rate is much lower than the state-court only mean
annual rate of 5.29%, and is also slightly lower than the federal court mean
annual rate of 3.53%.

Overall, the data do not show a “skyrocketing” in the number of punitive
damages judgments in Hawaii. Indeed, the opposite appears to be true: the
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number of punitive damages judgments in Hawaii has remained very low,
“puttering along” for nearly two decades and, in fact, the number of
judgments has visibly declined since the mid-1980s. The data indicate that:
1) the total number of state court judgments each year (State Chart 1) is
approximately only 2 (and only about 3 for CAAP); 2) the relative percentage
of punitive damages judgments compared to all tort judgments in state court
(State Chart 2), is only a little over 5%, but was highly variable, with no
punitive damages judgments entered in 6 of the 17 years; 3) considering
CAAP and state awards together lowers the State’s mean annual judgment
rate to just over 3%, 4) for the last 13 years of the study period (1989-2001),
the number of state court judgments per year never exceeded 4; compared to
the first four years of the study period (1985-1988), when the number of
judgments always ranged between 5 and 8 per year (State Chart 1); and 5) in
5 of the past 13 years, the number of judgments was 0; considering even just
the 8 years with judgments, the annual mean was a

low 2.125 with an annual median of 2 (State Chart 1). The overall trend in
the number of punitive damages judgments (state court and CAAP combined)
is essentially flat (State/CAAP Chart 1), and the overall trend in the frequency
is distinctly downward (R?=.413) (State/CAAP Chart 2).

Even a tough critic of punitive damages would be hard pressed to find in
the data any alarming indications of skyrocketing or even increasing numbers
of awards. The historical state court high of 8 punitive damages judgments
(an annual rate of 21.62%) was in 1988, over 12 years ago, and subsequent
years reached a high of only half that amount (4 judgments in 1992, in a year
with an unremarkable annual rate of 6.78%) (State Charts 1 & 2). The highest
number of CAAP punitive damages awards in any year was 3 (1988 and
1992) and the highest historical rate was only 4.62% (in 1988, the same year
as the historical high for state court awards), with no year above 3% since that
time (CAAP Charts 1& 2).

Comparing the Hawaii results to national studies shows that Hawaii’s
mean annual rates of punitive damages judgments (CAAP at 1.30%,
State/CAAP combined at 3.18%, the federal court at 3.53%, and state courts
at 5.29%) fall well within the range of national rates, reinforcing the
conclusion of many empirical scholars that, nationwide, punitive damages are
less frequently awarded than commonly believed. A 1996 RAND Institute for
Civil Justice study by Eric Moller found a frequency range of 1-7%.%"' In the
landmark 1995 study by Stephen Daniels and Joanne Martin, punitive

! MOLLER, supra note 43, at 33 (comparing awards in fifieen counties in five states from the 1985-
1989 and 1990-1994 time periods).
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damages were awarded in 4.5% of civil cases.*® A 1995 Bureau of Justice
Statistics Report found a rate of 6%.°® A study by Peterson, Sharma, and
Shanley found juries awarded punitive damages in only 1-2% of personal
injury cases.*** Although each of these studies derives the frequency data in
different ways, making direct comparisons difficult, the Hawaii rates appear
unremarkable in comparison to, and well in line with, these national rates.

2. Routinely Requested? Requests for Punitive Damages
Compared to the Total Number of Tort Judgments

Punitive damages reform bills, such as S.B. 328 introduced in the Hawaii
Legislature in 2003, are commonly premised on the assertion that “in recent
years the number of punitive damages claims asserted has increased
dramatically.”™® Are tort reform proponents correct in their claim that
plaintiffs, or more accurately plaintiffs’ lawyers, “routinely,” i.e. abusively,
request punitive damages in tort cases? The Hawaii data indicate that
punitive damages during the seventeen-year study period were requested in
about 15% of all CAAP awards reported, 22.4% of all state tort judgments
(state court and CAAP combined), 37% of all state court only judgments, and
at the highest rate, 43%, in federal court cases.

a. State Circuit Court Judgments

The number of reported state court judgments in which plaintiffs requested
punitive damages awards ranged from an annual high of 28 (in 1985, before
CAAP) to a low of 5 (2001, the last year of the study), with a total for the
seventeen-year period of 260, an annual mean of 15.29, and an annual median
of 16. One striking trend in the data is the steady decrease in the number of
judgments each year in which plaintiffs requested punitive damages awards,
dropping from the annual high of 28 in 1985 to the annual low of 5 in 2001,
with two earlier dips to 6 (1989) and 8 (1996). The overall trend is steadily
downward (R?=.612) (State Chart 1). This gradual decline parallels the
general downward trend in overall tort judgments (R?=.044) (State Chart 1).
The relationship is not entirely parallel, however, with substantial deviation in
1991-1992, when tort judgments increased substantially but requests for
punitive damages did not. In general, the decline over time in requests is less
dramatic than the more noticeable decline in tort judgments for the past

2 Daniels & Martin, supra note 7, at 214.

49 DEFRANCES, supra note 42, at 6 (analyzing civil verdicts from the 75 most populous counties in
1991-1992).

44 Robbennolt, supra note 56, at 162.

5 See supra note 424 and accompanying text.
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seventeen years. State Chart 4 examines the overall frequency of plaintiffs’
requests for punitive damages in light of the total number of state court tort
judgments reported during the seventeen-year period covered in PIJH.
Ranging from an annual high of 59.46% in 1988 to an annual low of 23.08%
in 1989 (a precipitous 36% drop in a one-year period), the mean annual
request rate was 37.14%, and the annual median was 37.04%. Thus, Hawaii
plaintiffs requested punitive damages in a little more than one-third of all
reported tort cases that went to judgment in Hawaii state courts each year.
The overall trend in frequency appears to be distinctly downward over time
(R?=.223) (State Chart 4).

b. CAAP Awards

CAAP Chart 1 indicates that the number of reported CAAP awards in
which plaintiffs requested punitive damages has averaged about 13 a year
since 1987, with an annual high of 25 in 1997. The overall trend in the
number of requests appears flat (R?=.007). In contrast, the number of annual
CAAP awards increased steadily since the program’s inception (R?>= .071)
(CAAP Chart 1), then steadily declined since a peak of 130 in 1995 until the
latest low count of 76 in 2001. This divergence is reflected in the trendline in
CAAP Chart 4, which shows that the overall frequency of requests has slowly
declined over time (R?>=.0322). Specifically, CAAP Chart 4 indicates the
annual frequency of plaintiffs’ requests for punitive damages, ranging from an
annual high 0f29.23% to an annual low of 7.14%, with a mean annual request
rate of 15.47%, and a median annual rate of 16.25%.

For the past two years, the annual request rate has hovered around 20%,
rising from a dip of about 10% in 1998. Overall, the mean annual request rate
for CAAP awards is about one out of seven cases. This is less than half the
mean rate reported for the state circuit courts.

¢. Federal Judgments

Federal Chart 1 indicates that the number of requests for punitive damages
in reported federal court tort judgments since 1985 has fluctuated between 0
and 14 per year, with an annual mean of 5.65, and an annual median of 6.
The overall trend in the number of requests, like for CAAP, seems flat (but
R?=.001) (Federal Chart 1). Over the same period, however, the overall trend
in the number of federal tort judgments reported each year was downward
(R*=.117) (Federal Chart 1). Federal Chart 4 shows in detail the frequency of
plaintiffs’ requests for punitive damages in federal court. Ranging from a
remarkable annual high of 87.50% in 1998, when punitive damages were
requested in 7 of the 8 tort judgments reported, to an annual low of 0% the
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year before, the mean annual request rate was 43.52%, with a median of
42.86%. In relative terms, there appears to be a gradual upward trend in the
rate at which punitive damages are requested in federal court (Federal Chart
4), however, the data are highly variable and forecasting is not possible
(R*=.026).

d. Summary: Routinely Requested?

Of the three Hawaii systems, the federal court experienced the highest
mean annual request rate for punitive damages—43.52%, slightly higher than
the annual mean of 37.14% for state courts, and three times higher than the
CAAP annual mean of 15.47%. In short, punitive damages claims are most
often requested in the high-value federal court cases in Hawaii,*® “often
requested” (i.e. about one-third of the time) in Hawaii state courts, and not
very often sought in the lower-value CAAP cases. Thus, characterizing the
tendency to request punitives as either “routine” or as “exceptional” would
exaggerate the data. The best overall characterization is that punitive
damages are “moderately often” requested in Hawaii. Whether that is too
often or not often enough is a subject for further policy debate.

The assertion in bills such as S.B. 328 that punitive damages claims are
increasing “‘dramatically” is, however, flatly contradicted by the data. As
State Chart 4 indicates, in the past five years, the annual state court request
rate dropped steadily each year, from 44.12% in 1997 to only 26.32% in
2001. The spike of an annual 44.12% request rate in 1997 was, indeed, a
dramatic increase from the prior year (1996, at 25.81%), but it was the only
year since 1992 to have a rate over 40%; in contrast, during the first seven
years of the study period (1985-1991), the annual rate exceeded 40% in every
year except 1989. Thus, overall, the trend in the frequency of plaintiffs’
requests for punitive damages based on this examination of judgments
reported in state circuit courts is slightly downward over time (State Chart 4,
R?=.223), and certainly does not show a dramatic increase. On the other
hand, the annual request rate in CAAP awards has about doubled in the past
four years, from 9.62% in 1998 to 21.05% in 2001. Yet, the 2001 rate is
lower than the rate in 1997, and the overall trend since 1987 is slightly
downward as well (CAAP Chart 4, R?=.032). The only jurisdiction with an
upward trend is the federal courts (Federal Chart 4, R*= .026), over which the
state legislature has no direct authority. A fundamental premise of reform
bills aimed at punitive damages in Hawaii — that such claims are dramatically
increasing — appears, therefore, unfounded and quite misguided.

466
See supra Part IV C 2 (discussing request rates for federal judgments in the study).
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3. Meritorious Requests? Frequency of Plaintiffs’ Requests for Punitive
Damages Awards Compared to Punitive Damages Judgments

Are plaintiffs making meritorious requests for punitive damages awards or,
as critics assert, are they throwing in a punitive damages claim regardless of
their chances of winning on the claim? By comparing the frequency of
plaintiffs’ requests for punitive damages to their rate of success on punitive
damages claims, this criticism can be analyzed. The data indicate that, in state
court, plaintiffs obtained punitive damages judgments about once in every
seventh request; in CAAP, once in every twelfth request; and in federal court,
once in every fourteenth request. Thus, assuming that this success rate
reflects the underlying merit of the claim, plaintiffs’ assertion of punitive
damages claims in state court cases may be characterized as more often
meritorious and less of a “shotgun’ approach than in CAAP or federal court.

a. State Circuit Court Judgments

State Chart 1 indicates the number of punitive damages judgments each
year compared to the number of plaintiffs’ requests for such awards. State
Chart 3 focuses on this “request success rate” by translating into percentages
the annual number of punitive damages judgments compared to the number of
times a request were made. The fluctuations in this success rate over the
seventeen-year period are large and erratic, varying from an annual high
success rate of 36.36% in 1988 (when 8 of 22 requests were successful) to
lows 0f 0% in five years (1989, 1991, 1994, 1995, and 2000, years in which a
total of 60 requests were made but no judgments were entered). The mean
annual success rate over the study period was 13.65%, with an annual median
success rate of 16%. Looking at the trend over time, the annual request
success rate appears to be decreasing (R*=.04), suggesting either that
plaintiffs’ attorneys are less able to predict which of their cases are “winners”
for punitive damages awards (the pleading is more random) or that the triers
of fact are simply becoming less inclined to make punitive damages awards in
cases where the plaintiffs request them. The fact that plaintiffs’ attormeys had
no success in the five years noted above also suggests that the triers of fact are
exercising a substantial amount of independent judgment when faced with a
request for punitive damages. On the other hand, given the very low RZ, the
trendline fit is poor, and this fluctuation could also be simply a result of the
particular facts in the various cases.

b. CAAP Awards
The number of CAAP awards reported in which plaintiffs requested
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punitive damages ranged from an annual high of 25 (1997), with a total for
the fifteen-year period of 195, an annual mean of 13, and an annual median of
12 (CAAP Chart 1). Unlike the steady decline in the annual number of state
court requests for punitive damages, the annual number of requests in CAAP
cases appears relatively steady over time (R?>=.007).

CAAP Chart 3 portrays the “request success rate” of plaintiffs for punitive
damages. As with the state courts (see State Chart 3), the fluctuations in the
CAAP annual “success rate” over the study period are large and erratic,
varying from a high annual success rate of 20% to lows of 0% in four of
fifteen years. The mean and median annual success rates over the fifteen-year
CAAP study period were about half that experienced in the state courts, with
an annual mean of 8.39%, and an annual median of 7.14%. The lower
success rate in CAAP could mean either that, in these lower value cases,
plaintiffs’ attorneys are being too aggressive in asserting punitive damages
claims or that the CAAP arbitrators (local attorneys themselves) are much less
willing to award punitive damages in these cases than circuit court juries or
judges.

c¢. Federal Judgments

Federal Charts 1 and 3 present the parallel “request success rate” for the
federal court in Hawaii. As discussed above (Part [V C 2 ¢), the number of
requests for punitive damages in federal court has been highly erratic over
time (Federal Chart 1). Similarly, the fluctuations in plaintiffs’ annual
punitive damages request success rate in federal court are large and erratic,
varying from peak rates of 33.33% that book-end the study period in 1985
and 2001, to lows of 0% in 12 years out of 15 (Federal Chart 3). The mean
annual success rate over the seventeen-year study period was 6.61%, with a
median annual success rate of 0%. As with the highly fluctuating success
rates in state court and CAAP, the erratic annual federal success rates
(R?>=.01) can reflect either on the poor predictive ability of the plaintiffs’
attorneys or the skepticism of the triers of fact.

d. Summary: Meritorious or Overly Aggressive Requests?

Are plaintiffs’ attorneys, as critics claim, overly aggressive in requesting
punitive damages or are they making some meritorious rational prediction of
the likelihood of success of such claims? The data as to “request success rate”
are highly erratic in all three systems studied and are subject to contrary
interpretations. Plaintiffs’ attorneys have tended to fare best in state court,
with a mean annual request success rate of 13.65%, compared to 8.39% in
CAAP, and 6.61% in federal court. Put another way, in state court, viewing
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the pool of tort cases that eventually went to judgment, plaintiffs obtained
punitive damages judgments in about 1 of 7 cases where a request was made;
in CAAP, plaintiffs succeeded in about 1 of 12 such cases; and in federal
court, in about 1 of 14 such cases.

In their study of reported tort verdicts in Florida, Vidmar and Rose found
that the overall “frequency of punitive damages was strikingly low,””**’ but
they also found that when such claims were “put to the jury,” the plaintiffs
had very high “success rates” ranging from a high of 100% in one year to a
low of 81% in another, with a mean annual rate of 89.5%.® Unfortunately,
these results cannot be readily compared to the Hawaii data because PI/H
does not report whether punitive damages claims were “put to” the jury, only
whether the request was initially made (in the complaint).*®® Thus, the mean
Hawaii “success rate” of 13.65%, which is substantially (6.5 times) lower
than that reported in Florida, may indicate that the requests of Hawaii
plaintiffs were substantially less well targeted by plaintiff’s counsel than those
in Florida, that pleading requests often did not blossom into tried claims
before the jury, or that Hawaii juries are simply much less inclined to award
punitive damages than Florida juries.

4. A Lottery? Frequency of Winning Plaintiffs’ Success
in Securing Punitive Damages Judgments

In addition to understanding the relationship between punitive damages
requests and success, it is also useful to examine punitive damages “success”
in the restricted context of the pool of cases in which judgments were
rendered for plaintiffs (“winning plaintiffs”).*”® This approach refines the
“request success rate” discussed in Part IV C 3 above by eliminating those
cases in which plaintiffs made a request for punitive damages but never won
their underlying case. The data indicate that the average annual winning
plaintiffs’ success rate on punitive damages was highest in state court (13%),
with federal court about half that rate (6.36%), and a CAAP rate about 8 times
lower (1.60%).

7 vidmar & Rose, supra note 71, at 487.

% This mean annual rate was calculated based on Vidmar and Rose’s Table 1.

¥ Vidmar and Rose derive the percentages from comparing the “number of cases” in which punitive
damages claims were “put to the jury,” id. at 492 (Column |, Table 1), and the percentage of times that the
jury returned a punitive award. /d. (Column 2, Table 1). The Hawaii study derived the percentage from
comparing the number of cases in which punitive damages were requested (usually in the complaint but
also otherwise communicated to the reporter when the parties were interviewed), and it is not known how
many of these claims were “put to the jury” for trial or the number that fell by the wayside as the case was
tried.

40 See Vidmar & Rose, supra note 71, at 493 & n.17 (reporting only verdicts of successful plaintiffs),



226 Journal of Law & Politics [Vol.XX:143

a. State Circuit Court Judgments

State Chart 5 indicates a “winning plaintiffs’ success rate” that compares
the number of state court torts judgments in which punitive damages were
entered to all state tort judgments in which plaintiffs prevailed. The winning
plaintiffs’ annual success rate ranged from a high of 57.14% (1988) to lows of
0.0% in five years (1989, 1991, 1994, and 2000), with a mean annual rate of
12.19%, and a media annual rate of 6.25%. Overall, the data fluctuated often,
but the trend over time was slightly downward (R?=.126).

Looking at the entire seventeen-year period, 1988 truly stands out as an
unusual year, the pinnacle of plaintiffs’ success in securing punitive damages
awards. In that year, punitive damages were awarded in 8 of the 14 cases
(57%) in which plaintiffs prevailed. As further detailed in Part V, those cases
involved: a violent high school fight ($4,000 punitive damages judgment—
Case S19); a hit-and-run DUI (punitive damages judgment totalling
$15,000—Case S15); a speeding DUI driver (punitive damages judgment
totaling $3.00—Case S17); an admitted DUI accident (punitive damages of
$25,000 awarded—Case S18); a medical professional defamation case
(punitive damages judgment of $50,000 Case S20); an attorney malpractice
case (punitive damages of $800,000 entered—Case 22); a second malpractice
and fraud case against the same attorney (punitive damages of $250,00
judgment—Case S21); and the landmark Masaki case (punitive damages
judgment of $11.25 million, later reversed by the Hawaii Supreme Court—
Case S16). The following year, 1989, plaintiffs’ success rate plummeted to
0% (0 of 8 cases), a low that reoccurred in 5 of the last 13 years covered in the
study.

b. CAAP Awards
CAAP Chart S indicates a “winning plaintiffs’ success rate” for CAAP,
ranging from an annual high of 5.26% (also in the banner year 1988) to lows
0f 0.0% in four years (1987, 1990, 1993, and 1998), with a mean annual rate
of 1.63%, and a median annual rate of 1.14%. The overall trend was
downward over time (R?=.019).

¢. Federal Judgments
Federal Chart 5 indicates a “winning plaintiffs’ success rate” ranging from
an annual high 0f 33.33% (1996, 3 of 9 cases) to lows 0f 0% in 12 years, with
an mean annual rate of 6.62%, and a median annual rate of 0%. The overall
trend for this success rate appears to be upward (R?=.077), but is highly
erratic, reflecting the very low numbers of tort judgments and punitive
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damages awards in federal court each year.

d. Summary: A Lottery?

Comparing the three different systems, the average annual plaintiffs’
punitive damages success rate in cases where they were winners on the merits
of their underlying claim was highest during the study period in state court
(12.19%), with federal court rates about half that amount (6.62%), and CAAP
rates about 8 times lower (1.63%). The comparison between state court and
CAAP is particularly noteworthy. Winning plaintiffs in CAAP cases were
considerably less likely to win punitive damages awards than winning
plaintiffs in state tort cases. This may be a random event, a result of the state
courts’ hearing the higher-value tort cases, or an indication that CAAP
attorney-arbitrators are more conservative than state court triers of fact.
Compared to national studies, the mean annual success rate for the Hawaii
state courts (12.19%) at first appears high. In the landmark 1995 study by
Stephen Daniels and Joanne Martin, punitive damages were awarded in 8.3%
of the verdicts in which the plaintiff prevailed.*’”' The Bureau of Justice
Statistics Report in 1995 found success rate of 6% in the cases in which the
plaintiff prevailed.”” The Hawaii rate is much more in line with these
national rates, however, when CAAP awards are mixed back in the state pool.
This aggregation of “all state tort judgments” results in a mean annual
success rate of 5.49% and a median annual success rate of 2.83%
(State/CAAP Chart 3), lower than both of the rates found in the national
studies. In short, in Hawaii state tort cases where plaintiffs win a judgment,
plaintiffs receive punitive damages in approximately 1 out of 18 of these
successful cases. Calculating the average punitive damages “winning odds”
for successful plaintiffs, however, is only one way of responding to the
criticism that punitive damages are a “lottery.”” Both proponents and critics of
punitive damages reform can argue that the odds favor their policy position,
because the underlying issue is not the odds themselves but rather the link
between the awards made and the merits of the awards, an issue further
considered in Part V.

5. Grossly Excessive? The Amounts of Punitive Damages Judgments

Another common rallying cry of punitive damages critics is that the
amounts awarded are grossly excessive. To examine this criticism, the
Hawaii study reviewed the total amount of the awards over time as well as

1
DANIELS & MARTIN, supra note 7.
472
DeFrances, supra note 42, at 8 tbl. 8.
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other indicators of size. The overall mean award of punitive damages
awarded was, surprisingly, about the same in federal court ($536,429) and
state court ($552,457), when the reversed high-end Masaki judgment was
included. When Masaki was not included, however, the overall mean was
dramatically lower in state court ($270,943). CAAP awards averaged only
about $21,780, 8% of the overall state non-Masaki mean, and 4% of the
overall state mean including Masaki.

a. State Circuit Court Judgments

State Chart 6 shows the total amount of punitive damages awarded by state
courts during the seventeen years of the study was $21,545,838, with an
aberrational annual high of $12,394,003 (the year of the Masaki judgment) to
the next largest high of $4,785,794 in 2001, and lows of $0 in five years
(1989, 1991, 1994, 1995, and 2000), with a total of only $1 in 1998.
Excluding the Masaki judgment (the outlier punitive damages verdict that was
reversed on appeal by the Hawaii Supreme Court),*” the total is cut about in
half to $10,295,838. The overall mean award including Masaki was
$552,457; the overall mean award excluding Masaki was $270,943; and the
overall median (regardless of Masaki) was $88,500.

State Chart 7 plots the mean value annually. The annual mean award
ranged from a high of $4,785,794 in 2001, far above the next highest annual
mean of $1,529,20 (including Masaki) in 1988, or $163,429 (excluding
Masaki), to lows of $0-$1 in six years (1989, 1991, 1994, 1995, 1998, and
2000). These means are based on small annual numbers of awards, with the
dramatic high mean in 2001 resulting from only one case. That case, Takaki
v. Tavares, involved a notorious arson conspiracy admittedly committed by
the chief of Hawaii’s leading movie production company against his
competitors (see Appendix B, Case S39). Both the primary plaintiff and
another of the defendant’s competitors lost specially rigged trucks and trailers
in the fire. The primary plaintiff claimed it ruined him financially, forcing
him into bankruptcy. Further, he claimed that defendant had tried to hide his
assets by laundering them through his (defendant’s) parents. Ultimately,
although the trial judge reduced the jury’s award in other areas, the jury’s
award of $4,785,794 in punitive damages was confirmed. The Takaki
punitive damages judgment was the second largest reported during the study
period in state court (Masaki was $11.25 million), and only one other state
judgment (Parnar v. Americana Hotels, $1.5 million) was over the one
million mark.

n
Masaki, 780 P.2d 566, discussed supra notes 253-259 and 267-271.
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Using the annual median value, Chart 8 indicates that the Takaki case
resulted in a very high annual median of $4,785,794 in 2001, with the next
highest median of $453,291 occurring in 1992 (four judgments), a median of
$37,500 in 1988 (the year of the Masaki award), and lows of $0-$1 in six
years. Calculated on this annual basis, the “overall mean of the medians” was
$356,343.

b. CAAP Awards

CAAP Chart 6 shows that the total amount of punitive damage awards for
the fifteen years of CAAP awards studied was $370,252, with an aberrational
annual high of $250,000 (in 1992, a total of three awards). The next largest
annual CAAP high of $32,000 occurred in 2000, with annual lows of $0 in
four years (1987, 1990, 1993, and 1998). The overall mean punitive damages
award was $21,779, with a median of $5,000.

CAAP Chart 7 plots the mean value annually. The annual mean award
ranged from a high of $83,333 (in 1992), to lows of $0 in four years (1987,
1990, 1993, and 1998). The overall mean of the annual means was $12,890.

Using the annual median value, CAAP Chart 8 indicates a high median of
$100,000 (in 1992), a low median of $0 in four years (1987, 1990, 1993, and
1998). Calculated on this annual basis, the overall mean median for the
fifteen-year CAAP period was $13,977.

c. Federal Judgments

Federal Chart 6 shows a total amount of punitive damage awards for the
federal courts for the study period of $3,755,000, with an annual high of
$3,000,000 (in one case in 1990), dropping significantly to the next largest
annual high of only $205,000 (in 2001, based on 3 cases), and annual lows of
$0 in 12 years. The overall mean federal award was $536,429, and the
median federal award was $0.

Federal Chart 7 plots the mean value annually. The annual mean punitive
damages judgment in federal court ranged from a high of $3,000,000 (in
1990) to lows of $0 in twelve years, with an overall mean of the means of
$212,843, and a median of $0.

Using the annual median value, Federal Chart 8 indicates a high median of
$3,000,000 (in 1990), and a low median of $0 in twelve years. The overall
“mean median” for the seventeen-year period was $212,647.

d. Summary: Grossly Excessive or Small Comfort?
The total amount of punitive damage judgments in Hawaii for the
seventeen years of the study was just over $25 million: $21,545,838 in state
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court (84% of the total); $3,755,000 in federal court (15%); and $370,252 in
CAAP (1%). The overall mean award was about the same in state court
(8$552,457, including Masaki) and federal court ($536,429), with CAAP
awards averaging about 4% of that mean ($21,780). The overall median
values in each of the three systems were substantially lower than the means,
suggesting a pattern of a large number of moderate awards and a smaller
number of high awards.*”® For the entire period, the state court overall
median was highest, at $88,500, followed by CAAP at $5,000, and the low
federal median of $0. Examining the “overall mean medians™ for all three
systems, the state courts had the highest, at $356,343, next was the federal
court at $212,647, and CAAP was last at $13,976.

In short, the state court system has awarded approximately $21.5 million in
punitive damages judgments between 1985 and 2001, about 5.7 times the
amount awarded in federal court, and about 58 times the amount awarded by
the CAAP system. Average awards were about the same in state and federal
court, but the average state court award was about 25 times larger than
average CAAP award.

Are punitive damages awards in Hawaii “grossly excessive”? The
quantitative data alone cannot answer this value-laden question. Only by
reviewing the narratives (Part V below) can a judgment about “excessiveness”
be determined by the reader. It also must be remembered that the $25 million
in total awards does not mean that plaintiffs actually collected that amount.
Indeed, actual collections probably were substantially lower. Yet, tort reform
proponents also argue that, even if awards are never collected, punitive
damage requests alone have a “shadow” impact on parties’ settlement
negotiations and pose an unfair threat to defendants. Moreover, proponents of
state allocation schemes—whereby part or all of punitive damages awards are
diverted into state or special public funds—can claim that this $25 million is a
“windfall” to already compensated plaintiffs and is lost revenue to the state.
Plaintiffs would, of course, argue that despite the public nature of the award,
the judgment belongs to them, as victims and protagonists, not to the general
fund.

A comparison to other studies provides some indication that the amounts
of Hawaii awards are again within the national range. Studies conducted by
the National Center for State Courts (“NCSC”) found that “only 8% of all
jury awards were greater than $1 million.”*”> The Bureau of Justice Statistics

414 See Robbennolt, supra note 56, at l64:
5 Id. (citing Brian J. Ostrom et al., 4 Step Above Anecdote: A Profile of the Civil Jury in the 1990s, 79
JUDICATURE 233, 237 (1996)).
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(“BJS”) study found that “less than 25% of punitive damage awards were
greater than $250,000 and less than 12% were greater than $1 million.”*® In
the Hawaii study, only three of the 39 total state court punitive damages
judgments (approximately 8%) exceeded $1 million,*’” exactly the same rate
as found by the NCSC study and below the rate found in the BJS study.

Several studies have found that the median punitive damages award tends
to be “relatively low,” approximately $50,000.*”® Daniels and Martin found
that “fifteen of the twenty counties with more than ten punitive damage
awards for the period studied had median punitive damage awards below
$40,000 and thirteen of the twenty counties had median awards below
$30,000.*”

Hawaii’s median state court award amounts were generally higher than
those found in other studies (State Chart 8 indicates that the annual median
average was $356,343), but considering the much lower CAAP medians
(CAAP Chart 8 shows an overall mean median of $13,976), the “state system”
(state circuit court and CAAP combined) would be much lower and more in
line with these national studies. While data alone cannot determine if the
average Hawaii court punitive damages judgment of half a million is “grossly
excessive” or “small comfort” to plaintiffs, the remarkably similar mean
awards in state and federal court can be seen as one indication of regularity
between the two parallel judicial systems. Moreover, the large differential
between the means and much lower medians for the three systems suggests
even less cause for alarm over the amounts being awarded.

Finally, while the average award may seem high to an outside observer,
only 3 state punitive judgments in the seventeen-year study exceeded $1
million. Looking at the low end of the awards, 21% of the state punitive
damages judgments did not exceed $5,000 (53% of CAAP awards); 38% did
not exceed $20,000 (71% of CAAP awards); and 54% did not exceed $50,000
(88% of CAAP awards) (see Table 1 infra).

6. Irrational Amounts? Ratios of the Amounts of Punitive Damages
Judgments Compared to the Compensatory Awards
Another common criticism of punitive damages judgments is that they

7% Id. (citing DeFrances, et al. supra note 42, at 6).

T See Table 12 infra (Parnar, $1.5 million; Masaki, $11.5 million; and Takaki, $4.8 million). None
of the CAAP and only one of the federal punitive damages awards (Mitchell, $3 million) exceeded $1
million. /d.

. 478 Robbennolt, supra note 56, at 163 (citing DeFrances et al, supra note 42, at 6; Ostrom, supra note
475, at 239, reporting a median of $38,000).

™ Robbennolt, supra note 56, at 163 (citing Stephen Daniels & Joanne Martin, Myth and Reality in

Punitive Damages, 75 MINN. L. REV. 42 (1990)).
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often grossly exceed the compensatory awards and lack proportionality to the
injury.*®® A popular legislative proposal in Hawaii, other states, and in
Congress, is to “cap” punitive damages awards at some ratio level, typically
either 2:1 or 3:1.*' This Part focuses on the impact these caps would have in
Hawaii using past awards as a basis for comparison. The data indicate that a
3:1 cap would have affected the awards in 43% of the federal cases in which
punitive damages were awarded, but in only 18% of the state court cases, and
in only 6% of the CAAP cases. CAAP cases actually had the highest mean
punitive-to-compensatory ratio for the period, 6.72, with federal courts
averaging 2.7, and a much lower 0.90 for state court.

a. State Circuit Court Judgments

State Chart 9 presents the number of judgments over the seventeen-year
study period where the punitive damages judgment in the 39 state court cases
exceeded (by any amount) the compensatory damages award. As indicated,
the annual “exceedance rate” fluctuated wildly, ranging from a high of 100%
(in 1999, 2/2 cases, and 2002, 1/1 case), to 0% in seven years (1989, 1991,
1992, 1994, 1995, 1998, and 2000). The overall mean exceedence rate for the
entire period was 46.15% (18/39 cases), the mean annual rate was 34.36%,
and the median annual exceedence rate was 40%. In other words, the amount
of punitive damages judgments in Hawaii state court cases exceeded the
amount of compensatory damages in less than half of the cases, on average in
only about 1 in 3 cases each year.

The ratio of the amount of punitive damage judgments compared to the
amount of compensatory damage judgments is indicated in State Chart 10.
The four highest ratios are 25.68:1 (Lessary v. Lessary); 19.32:1 (Rodman v.
Appell); 17.24:1 (Wilder v. Brown), and 11.96:1 (Takaki v. Tavares). The
facts of theses cases indicate the unusual context for these high ratios. In
Lessary (Case S22), the jury awarded the victim of attorney malpractice an
award of $181,000 in general damages and $800,000 in punitive damages. In
that case, the defendant attorney Leonard Appell, a convicted felon who was
the subject of a second punitive damages award in state court that same year
(Case S21, discussed next), had attempted to coerce Mrs. Lessary into
withdrawing charges against Mrs. Lessary’s brother, the alleged rapist of Mrs.

8 The American Tort Reform Association (ATRA), a leading national proponent of tort reform,
contends that “excessive punitive damages awards continue to be a major problem in many states,” and
supports a cap of two-times-compensatories or $250,000, whichever is greater. Am. Tort Reform Ass’n,
Punitive Damages Reform, available at http://www.atra.org/show/7343 (last accessed June 20, 2004).

! See discussion of state legislative reform efforts, supra Part I1I; for the congressional proposal, see
[ntroduction, supra note 8.
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Lessary’s minor daughter. Appell, who later filed for bankruptcy, also sent a
defamatory letter to Mrs. Lessary’s employer. In Rodman (Case S21), the
same attorney, Leonard Appell, was sued for malpractice and other claims
resulting from Appell’s misuse of his client’s retainer in the attorney trust
account. In averdict rendered five days before the Lessary verdict, the jury in
Rodman awarded no general damages, but did award $12,943 in special
damages, and $250,000 in punitive damages. The Wilder case (S37) involved
a sexual harassment claim by a single woman against her employer, Paul
Brown, a famous Honolulu hair stylist. Circuit Court Judge Kevin Chang
reduced the jury award of punitive damages from $100,000 to $50,000, and
left intact a compensatory award of $2,901. The Takaki case was the
notorious film-industry arson case discussed earlier, where George Cambra
admittedly burned and destroyed his competitor’s trucks (see supra Part IV C
5 a).

The only other ratios greater than 3:1 were in three cases: 7.50 in Vidmar
v. Kan (Case S24, domestic violence), 4.57 in Sigler v. City & County of
Honolulu (Case S10, assault and battery by arresting police officers); and 3.38
in Kim v. Nova Int’l Hawaii Co. (S32, bar fight). The ratios are otherwise
clustered heavily below 3:1. Of the 38 state punitive damages judgments
considered (excluding the case of Schmidt v. AOAO Marco Polo
Condominium. (S29), where no compensatory damages were awarded), only
seven of the 38 exceeded the 3:1 ratio, leaving 31 (82%) below 3:1. Thus, a
3:1 cap would have affected the judgment in only seven of the 38 cases
(18%). With Schmidt included (because a cap would also prohibit any award
of punitive damages in cases where no compensatory damages were
awarded), the cap would have affected 21% (8/39) of the cases. The overall
mean ratio for the seventeen-year period was 1.11, well below 3:1; while the
mean of the individual case ratios was 3.03;**? and the median ratio was .98,
substantially below 3:1.

Looking at the ratios more closely, State Chart 11 shows an enlarged scale
and more clearly the impact of a 2:1 cap. A 2:1 cap would have affected
punitive damages awards in 10 cases (11, including Schmidt, approximately
28% of the cases), only three more cases than the seven affected by the 3:1
cap (18% of the cases).

b. CAAP Awards
CAAP Chart 9 portrays the number of awards over the fifteen-year CAAP

82 The overall mean ratio was calculated from the overall total punitive damages awards compared to
the total amount of compensatory awards; the mean of the individual case ratios was calculated by summing
the individual case ratios and dividing by 38. See supra note 458.
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study period where the punitive damages award in the 17 cases exceeded (by
any amount) the compensatory damages award. As with the comparable state
court data, the “exceedance rate” showed substantial variation, ranging from a
high of 100% in two years to lows of 0% in ten years. The overall mean
exceedence rate for the entire period was 35.29%; the mean of the annual
rates was 23.33%; and the median annual exceedance rate was 0%. These
rates are much lower than those reported for state court.

The ratio of the amount of punitive damage awards compared to the
amount of compensatory damage awards is indicated in CAAP Chart 10. The
only ratio above four is the outlier DeGuiar v. Logan case (Case C2), a case
involving a “missed punch” assault against a security guard, which like
Schmidt, involved a judgment with no compensatory award but a small
punitive award. Excluding this case, CAAP Chart 10 shows that the mean
annual ratio is .894, with a median of .84, both substantially below both the
3:1 and the 2:1 cap ratios.

The only ratio over 3:1 in a CAAP case was 3.20 in Doe v. Harrison Mew
(Case C14), which involved a punitive damages award of $32,000 and a
compensatory award of $10,000. In Doe, the defendant, a businessman, lured
a married woman, who had visited defendant’s shop with her husband, into
modeling for his jetski business and then sexually assaulted her. These data
suggest that the most popular ratio cap proposals in Hawaii would have
affected only two of the 17 reported CAAP awards (Doe and DeGuiar), about
12%, both of which primarily involved emotional injuries.

¢. Federal Judgments

Federal Chart 9 portrays the number of federal judgments over the
seventeen-year study period where the punitive damages award in the seven
cases exceeded (by any amount) the compensatory damages award. As
indicated, the annual “exceedance rate” for 16 of the 17 years (94% of the
time) was 0%. The only year that showed a detectable ratio was 1996, when
all three of the punitive damages verdicts reported exhibited exceedence. The
overall mean exceedence rate for the entire period, however, was 57% (4/7);
the mean annual rate was 11.76%; and the median annual exceedance rate was
0%.

The ratio of punitive to compensatory damages in each of the judgments is
indicated in Federal Chart 10. The three highest ratios are 7.0 (Pulse v. City
& County of Honolulu, F7), 5.0 (Mano v. Hawaii Teamsters & Allied Workers
Union, Local 996, F5), and 4.1 (Arceneaux v. Hotel Employees & Restaurant
Employees, Local 5 Union, F4). The facts of these three cases explain the
unique context for these awards.
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In Pulse, the plaintiff, a carpenter’s apprentice who lived on a sailboat in
Keehi Lagoon, was arrested for terroristic threatening and incarcerated for
three years (see infra Appendix B). In his subsequent federal court action for
malicious prosecution and false arrest, the jury found that he had been
illegally convicted because the search that located his gun was illegal. The
jury awarded him $350,000 in punitive damages and $50,000 in general
damages. Mano involved a dispute between the plaintiff, a union senior
business agent, and her employer, the union president. She claimed that the
union president had wrongfully terminated her because she did not support his
re-election bid. The jury found for plaintiff, awarding her $100,000 in
punitive damages and $163,750 in compensatory damages. Finally, the third
case, Arceneaux, included a punitive damages award of $60,000 and a
$12,000 general damages award. The jury upheld the claims of the plaintiff, a
female labor organizer, that her union employer had sexually harassed and
wrongfully terminated her.

Four of the seven ratios (57%) fell below 3:1 and 2:1. Thus, a 3:1 or 2:1
cap would have affected the awards in three of the seven federal cases, or
43%. The mean of the ratios was .55; the overall mean ratio was 2.7; and the
median ratio was 1.5.

d. Summary: Irrational or Proportional Awards?

Looking at all three systems, the mean annual exceedence rate for the
entire period studied ranged from the highest of 34.36% in state court cases,
to 23.33% in CAAP cases, and 11.76% in federal court cases (with overall
means, respectively, of 46.15%; 57%; and 35.29%; and annual medians of
40%; 0%; and 0%). In terms of the ratio of punitive damages to compensatory
damages, the state courts had the highest mean ratios (3.03, compared to .894
for CAAP, and .55 for the federal courts), but the federal court has the highest
ratio when overall means were considered (2.7, compared to 1.11 for state
court, and .043 for CAAP). Median ratios were again highest for federal
court (1.5, compared to .98 for state court, and .84 for CAAP). A 3:1 cap
would have affected the award in 43% of the federal cases in which punitive
damages were awarded, 18% of the state court cases, and 12% of the CAAP
cases. A 2:1 cap would have affected 28% of the state cases, 12% of the
CAAP cases, and 43% of the federal cases.

In short, if adopted by the Hawaii State Legislature, a 3:1 cap would have
affected about 1 in every 5 state court cases in which punitive damages were

-awarded and about 1 in 8 CAAP cases; a 2:1 cap would have limited recovery
in about 1 in 4 state court cases and 1 in 8 CAAP cases. If adopted by
Congress, a 3:1 or 2:1 cap could have a large impact on punitive damages
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recovery in Hawaii federal court cases; about 1 in every 2-3 federal judgments
in the study involved a punitives-to-compensatory ratio above these caps.
Even though the effect in state courts and CAAP would have been in a
minority of the cases, the cap would have limited the larger verdicts, which is
perhaps the main goal of tort reform advocates.*®® However, a cap of any
kind is a blunt instrument, tending to sweep within its prohibitions cases with
no or low physical injury but high mental harm, or publicly injurious conduct
that provokes a jury’s strong condemnation of the defendant’s conduct.** In
retrospect, a cap would have reduced the punitive damages recovery of
Hawaii plaintiffs in cases (described above) involving claims ranging from
attorney fraud to assault and battery and sexual harassment, and from
wrongful incarceration to wrongful termination.

The impact of one other kind of cap often proposed, a flat monetary limit
(e.g., $250,000), is worth analyzing as well. As indicated in Table 1, a flat
$250,000 cap would have affected eight of the 39 state punitive damages
judgments reported, or 21%; none of the CAAP cases; and 2 of the 7 federal
cases (29%)."*5 Of the eight affected state cases, the total reduction in
punitive damages would have been $18,175,974. For the two federal cases,
the reducation would have totaled $2,850,000. Thus, comparing the impact of
the two most popular cap proposals, state court plaintiffs would have been
about equally affected by the 3:1 and the $250,000 cap (in terms of the
percentage of judgments affected); tort reformers, on the other hand, might
prefer the 3:1 cap because it would also limit some of the punitive damages
recoveries in the lower-value CAAP cases. In the federal context, the flat cap
is the least painful overall for plaintiffs. In light of specific case results, of
course, the preferences can reverse. For example, in the federal Mitchell v.
Physicians Health Plan of Minnesota (F2) judgment, the 3:1 cap would have
had no impact on the punitives award (33 million) because the compensatory
award was high ($9.2 million); whereas, the flat cap would have eliminated
92% of the punitives award. Thus, while the analysis does not answer the

483 National studies have similarly found that punitive damages tend to be closely related to the size of
the compensatory damages award. See Eisenberg, Predictability, supra note 44; Michael Rustad, /n
Defense of Punitive Damages in Products Liability: Testing Tort Anecdotes with Empirical Data, 78 [OWA
L. REV. 1, 50 (1992); Michael Rustad & Thomas Koenig, Reconceptualizing Punitive Damages in Medical
Malpractice: Targeting Amoral Corporations, Not “Moral Monsters,” 47 RUTGERS L. REV. 975, 1009
(1995).

84 See, e.g., Development of the Law: Jury Determination of Punitive Damages, 110 HARV. L. REV.
1534 (1997) (“Overall, statutory caps provide a certain and administratively easy solution to the perceived
problem of excess in punitive damages awards, but they may prove to be too crude a reform measure,
sacrificing flexibility and precision in the imposition of punishment and deterrence for the sake of greater
control over the size of awards.”).

85 Table 1-11 are included at the end of this article, before Appendix A.
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question of whether caps should be imposed, it does detail the specific impact
that these popular proposals would have had on past judgments in Hawaii and
reveal that the different proposals can have wildly different impacts on the
same judgment, revealing the arbitrary nature of such proposals.

7. Are Juries “Out of Control”? Differences in Punitive Damages
Judgments by Decisionmaker: Juries, Judges, and CAAP Arbitrators
Another common assertion of tort reformers is that overly sympathetic

“runaway” juries are the driver of large and frequent punitive damages
awards.** One popular proposal for reform of punitive damages, which has
been often touted in Hawaii, is to take the decisionmaking out of the hands of
juries and place it in under the control of judges, who are perceived to be
more conservative and less prone to passion. The role of juries in awarding
punitive damages is highly complex and this study does not attempt the type
of behavioral analysis covered in major studies such as those by Eisenberg
and Viscusi.*®’ Nonetheless, the Hawaii data do indicate some interesting
differences in decisionmaking tendencies of state court juries compared to
state court judges, which can inform the debate. In light of the Hawaii CAAP
system, comparisons can also be made to quasi-judicial CAAP arbitrators, and
to a lesser extent, with federal juries and judges in Hawaii.

a. State Decisionmakers

State Chart 12 examines the allocation of the fifty-six state court and
CAAP awards reported during the study period by decisionmaker: jury,
judge, and CAAP arbitrator. Of the total number of awards, thirty-one were
made by juries (an overall mean of 1.82 per year); eight were made by judges
(jury-waived cases) (an overall mean of 0.47 per year); and seventeen were
made by CAAP arbitrators (an overall mean of 1.13 per year).

The relative percentage of judgments by decisionmaker is examined in
State Chart 13. Over the seventeen-year period, 55.36% of the state cases in
which punitive damages were awarded were decided by juries, 30.36% by
arbitrators, and 14.29% by judges.

State Chart 14 shows the total, mean, and median punitive damages
judgments by state decisionmaker over the study period. Juries awarded a
total of $21,198,838 or 96.73% of the total state amount awarded, with an

%6 See Jeffry Jontz, Business Community Troubled by Excessive Punitive Damage Awards,
ORLANDO BUS. J., Aug. 9, 1996, available at
http://www .bizjournals.com/orlando/stories/1996/08/12/editorial2.htmi (last accessed June 20, 2004);
see also Olson, Myth, supra note 32.

7 See supra notes 44 & 51 and accompanying text.
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overall mean award of $683,833, and an overall median award of $20,000.
Judges awarded a total of $347,000, or 1.58% of the total amount awarded,
with an overall mean award of $43,375, and an overall median of $15,000.
CAAP arbitrators (assigned only cases valued at $150,000 or less) awarded a
total of $370,252, or 1.69% of the total amount awarded, with an overall
mean award of $21,780, and an overall median of $5,000.

A comparison of the means—$683,833 for juries, $43,375 for judges, and
$21,780 for arbitrators—suggests that juries do award substantially higher
punitive damage judgments than either judges or arbitrators. Using the mean,
juries award amounts sixteen times higher on average than do judges, and
about thirty-one times higher than arbitrators. Judges award amounts about
two times greater than arbitrators. Comparing the medians—$20,000 for
juries, $15,000 for judges, and $5,000 for arbitrators—brings the overall
differences down dramatically, with juries awarding amounts only 1.3 times
higher than judges and four times higher than arbitrators. Judges award
amounts three times higher than arbitrators.

Most important, the substantially lower median than mean for jury awards
compared to judge awards indicates that the bulk of jury awards are similar to
the awards by judges but that a few high jury awards increased the mean
much higher than the median. These statistics do not, however, account for
the important differences in the types of cases that flow to each kind of
decisionmaker.

In order to probe deeper into these numbers, it is helpful to examine the
facts of the cases that were decided by judges and arbitrators, instead of by
juries.*®® The eight cases decided by judges included: Ofisa v. Navarette
(Case S3, brutal beating of woman by kick boxer; defendant proceeded pro se
after his counsel withdrew and the judge held a one-day trial); Caris v. Ludloff
(Case S4, a severe assault and battery case against a female TV executive; the
judge held a two-day trial); Sorrell v. Lynn (Case S5, where a psychiatrist
fraudulently advised a court about the plaintiff’s mental status, resulting in the
forcible eviction of plaintiff and her infant grandson; judge held a two-day
trial); Batangbacal v. Carlton Young (Case S8, in which a police officer with
a prior assault conviction broke plaintiff’s nose over a parking space spat;
judge held a three-day trial); Cuson v. Agag (Case S13, a DUI case where the
defendant drove into crowd of high school students and then fled the scene;
defendant defaulted; judge held one-day trial); Uyeoka v. Kinkaid (Case S18,
a drunk driving accident with severe injuries to plaintiff; the defendant
admitted liability at a one-day trial); Santiago v. King (Case S28, defendant

88 See Appendix B, infra, for case narratives.
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inmate stabbed plaintiff inmate in eye with a sharp pencil; judge held seven
days of trial, finding both the State and defaulting defendant inmate liable, but
entering punitive damages against the inmate only); and Mohr v. Kaan (Case
S30, a defamation claim by one attorney against another; judge held a one-
day trial).

Although there is no single common element to these cases, several do
involve admissions of liability, defaulting, or pro se defendants (Ofisa, Cuson,
Uyeoka), cases in which defendants may have been more willing to put their
fate in the hands of a seasoned judge than an outraged community jury. All
but one case involved relatively short trials. In four cases, both parties may
have sought to avoid the adverse publicity of a jury trial (Caris, Sorrell,
Batangbacal, and Mohr). Four cases involved assault or battery claims; two
involved DUI defendants. None of these groupings fully explains, however,
why judges’ valuation of the punitive award would be substantially lower
than a jury’s assessment.

b. Federal Decisionmakers
Federal Charts 11 and 12 indicate the allocation of the seven federal
punitive damages judgments during the study period by decisionmaker: jury
orjudge. All of the seven awards were made by juries and none by a judge.
Because of the lack of federal judge awards, no analysis of the differences by
decisionmaker is possible for this set of data.

c. Summary: Does the Decisionmaker Make a Difference?

Overall, the study data are too limited to permit a confident comparison
among the proclivity of judges, juries, and arbitrators in Hawaii to award
punitive damages. The most useful finding is that, while a comparison of the
mean awards suggests that state juries do award substantially higher (about
sixteen times higher) punitive damage amounts than either judges or
arbitrators, the median award of juries is only 1.3 times higher than that of
judges and four times higher than that of arbitrators. In addition, under
current Hawaii law, any punitive damages award found by a jury can be
reviewed by the trial court judge and, if appropriate, a remittitur can be
ordered.*® Therefore, judges already exert ultimate control over “excessive”
jury awards in Hawaii courts. On the other hand, the standard of review
favors deference to the jury,*® and therefore some constriction of awards is
possible with a judge-only system. On balance, however, the data do not

8 See supra notes 276-283 and accompanying text. See, e.g., Wilder v. Brown (Case $37), Appendix

B (50% reduction by remittitur).
4% See supra Part Il E discussing the standard of review for punitive damages awards.
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predict whether a statutory shift in decisionmaking authority of judges would
have a meaningful impact on the bulk of punitive damages awards in Hawaii.

D. Macro Trends: Comparing Punitive Damages Trends to Tort
Caseload, Population, and Economic Changes in Hawaii

The “caseload trends” portion of this study examined Hawaii tort caseloads
for approximately the same period of time as the P//H data, from fiscal year
1984/85 through 1999/00, based on information contained in the State of
Hawaii Judiciary’s Annual Report.*' Some variations in caseload trends are
simply beyond scholarly explanation—varying, one might suspect, with the
natural vagaries of life on isolated islands hosting a resident population of 1.2
million and up to six times that many visitors each year, and also reflecting
Hawaii’s large economic fluctuations since the mid-1980s.*> Some overall
trends are apparent, however, providing an additional lens through which to
view the punitive damages data.

1. Hawaii Trends: Tort Case Filings Increasing Slowly

Over the sixteen-fiscal-year period from 1984/85-1999/2000, Hawaii
experienced an overall increase in the number of tort cases filed each year,
although the numbers fluctuated annually.493 In 1984/85, a total of 1,676 tort
cases were filed, compared to 1,706 in 2000, a net overall increase of only
thirty cases (or 1.76%). In the interim years, however, tort caseloads climbed
steadily, peaking during 1991/92-1994/95, and falling since then. The
average of the four-year peak from 1991/92-1994/95 was 2,770, compared to
the 1,676 filed in the first year of the study period 1984/85 (a 65.27%
increase). After the peak, tort filings steadily decreased each year back to the
mid-1980s level. Overall, the trend was positive (Trends Chart 1, R?>=.089),
and the average annual increase in tort filings for the sixteen-year period over
the 1984/85 level was 515 cases per year (or 30.72% of the starting caseload
in 1984/85). Trends Chart 1 also compares the trends in the filing of tort
cases, including motor vehicle (“MV”’) and non-motor vehicle (“NMV?) torts

41 See, e.g., State of Hawaii Judiciary, Annual Report: July 1, 1979 to June 30, 1980, 70 tbl. 7 (1980).
The Annual Reports provide information on caseload activity for each fiscal year in all four circuit courts
in the broad categories of civil actions (contract, torts, condemnation, other civil actions, and district court
transfers), probate proceedings, guardianship proceedings, miscellaneous proceedings (land court,
naturalization, liens, and other special proceedings), as well as criminal actions and supplemental
proceedings.

“92 [n the late 1980s, Hawaii's economy boomed from an influx of Japanese investment. When the
Japanese economy went sour at the end of the decade, Hawaii’s economic “bubble™ burst, stagnating at
only 0.5% growth per year in the 1990s. The State the Boom Forgot, THE ECONOMIST, June 18, 1998, at
29.

493 See Trends Chart 1, infra.
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categories, to all civil cases (contract, tort, condemnation, and other civil
actions). Tort filings have increased more slowly than overall civil filings in
Hawaii state courts. Examining the percentage of tort cases filed each year
and comparing that result to all civil cases filed (Trends Charts 2), the relative
percentage of tort cases in the state courts’ annual civil docket is only slightly
higher in 1999/00, the last year studied, than in 1984/85, the first year of the
study (28.3% compared to 25%).** Over the entire study period, tort case
filings constituted an annual average of 32.5% of the civil filings.*”

This comparison of tort and all civil case filings for the study period can be
characterized by tort reform proponents as indicating both an “explosion” in
tort filings and civil litigation generally, reinforcing their claims that Hawaii
has become increasingly litigious. The plaintiffs’ bar, on the other hand, can
argue that, despite the overall increase in tort filings since 1984/8S, tort filings
have steadily decreased for the past several years. Moreover, this decrease
occurred during some years when civil filings were steadily rising. Thus, they
can point the finger at other types of civil litigation as the “true culprit” for
increasing litigiousness. One way to further refine this discussion is to
examine the tort filing increases in light of the changes in the Hawaii
population and economy over this same period of time.

2. Hawaii’s Per Capita Tort Filings Declined Despite Population Growth

Some national studies claim that the increase in state tort cases merely
tracks population growth,*® while others suggest that filings have grown
faster than the population.*”” For Hawaii, the correlation is not evident.
During the same period covered by the trends study (1984/85-1999/2000),
Hawaii experienced a steady moderate increase in population (Trends Chart
3).48 Beginning with less than 1.04 million people in 1985, the population
grew steadily until it peaked in 1998 at 1.19 million and then dropped slightly
in 1999 to 1.185 million people. The net increase between 1985 and 1999 in

% The Hawaii data indicating steady increases in tort filings is comparable to a 1994 study by Thomas
B. Marvell, which compared the tort caseloads of fifteen states, including Hawaii, for the 1983 - 1993
decade. Marvell, supra note 40, at 195. The year Marvell’s study ended, however, marked the beginning
of the big decline in Hawaii tort filings, rendering his finding of a high 61% increase in Hawaii tort filings
in one decade, the second highest he found for all states, now inaccurate.

5 The percentage of tort cases filed compared to civil filings increased steadily from 1984/85 until a
four-year peak period (1990/91-1993/94) when it averaged 39.8% (Trends Chart 2). The percentage of tort
filings then steadily decreased for the following six years until the last period studied (1999/00), dropping
to a low of 26% (1998/99) and resting in 1999/00 at 28.3%. See Trends Chart 2, infra.

% Marvell, supra note 40, at 193 (citations omitted).

7 Id. (citations omitted).

% Population data in Trends Chart 3 is reported by calendar year; tort filings are reported by second
applicable fiscal year.
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Hawaii’s population was 145,000, or 14%. Tort filings for this same period
show a substantial increase early on--peaking in the early 1990s--but then
declining to earlier levels. As a result, there is no evident relationship
between population and tort filings in the state (Trends Chart 3).

Another approach to determining the relationship between population and
tort filings is to look at the data in terms of changes over time in per capita
filings per 100,000 people. Trends Chart 3, which reports Hawaii tort filings
per 100,000 people from 1985-1999, indicates an increase from the starting
point in 1985 of 168.70 cases per 100,000; a peak of 255.74 in 1992; and a
distinct decline from 249.91 in 1994 to a low of 143.97 in 1999. The mean
for the 1985—-1999 period was 193.16. These results parallel the findings of
Judge Richard Posner’s 1997 article on tort caseload trends in the United
States and England.*”® His data indicated a “tort case filings per 100,000 of
population” rate for Hawaii of 219.6 (mean for the period 1985-1994).% [f
truncated at 1994, the data on Trends Chart 3 indicate a similar mean of
202.80 for this same period, but because the per capita rate began to fall
distinctly after 1994, the ending year of the Posner study, the longer range
mean (until 1999) is a much lower rate of 193.16.>"!

Thus, when the increase in tort filings is considered in light of population
data, two important observations can be made. First, perhaps unlike some of
the states examined in other studies, Hawaii’s tort filings are not evidently
linked to population growth in the state. Second, the per capita rate of Hawaii
tort filings decreased in recent years, most notably since 1994. Thus, the
overall increase in tort filings, when viewed in context of a growing
population, actually represents a decline in tort litigation per capita.

3. Economic Context: Boom and Bust
In addition to population changes, economic changes may play a role in

4 Richard A. Posner, Explaining the Variance in the Number of Tort Suits Across U.S. States and
Between the United States and England, 26 J. LEG. STUD. 477 (1997).

30 14 at 479, tbl. 1. For 1986, Posner found a per capita rate for Hawaii of 191.4 per 100,000
population. /d. In contrast, the study for this article found a lower rate for 1986 of 169.67. Posner,
however, included in his data federal tort filings, which inflated the results. See id. at 479 n.8 (noting the
inclusion of federal cases, which, while “not well correlated™ with state case filings, were on average “less
than 10%" of the state figure). The Hawaii study found in 1986, a total of 10 tort judgments in federal
court (Federal Chart 1), but did not examine tort filings for federal court. Assuming, generously, that 90%
of all cases do not reach judgment, then there would have been roughly 100 federal tort cases filed in
Hawaii in 1986. This would change the total tort filings to 1,885 instead of 1,785, resulting in a per capita
rate of 179.18, closer to Posner’s results.

sot Compared to 33 other states and England/Wales, Posner found that Hawaii had the 14th lowest per
capita rate of tort filings. Posner, supra note 499, at 478, tbl. 1.
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tort litigation.>” During the last fifteen years, Hawaii has undergone a

dramatic economic boom and bust cycle. In the late 1980s, the economy was
flourishing, primarily due to Japanese investments in real property.*® When
the Japanese economy turned sour just before the end of the decade, it burst
Hawaii’s economic bubble. Personal bankruptcy cases and unemployment
skyrocketed between 1990 and 1997, the same period when Japanese
investment dried up.’®

The overall trend in tort case filings mirrored this general economic trend.
As Trends Chart 1 indicates, state tort filings peaked in 1992/93 and then
steadily decreased. Although a more extensive economic analysis was outside
the scope of this article, considering the data in light of an expected lag from
incident to filing, even this rough view of the data suggests that there may be
a strong relationship between the state of the economy in Hawaii and tort case
filings.

E. Conclusion: Relationship of Trends in Tort Filings, Population, and
Economy to Hawaii’s Punitive Damages Judgments

Comparing the results of the Hawaii punitive damages study and the data
on state trends in tort filings, population, and the economy, suggests that the
general decline over time in the number of tort judgments, requests for
punitive damages, and punitive damages judgments in Hawaii is more
dramatic than when viewed in isolation. Since 1985, the annual number of
state court tort judgments has declined, despite a rebound in 1992—-1993, and
remained below the annual mean of 41.18 for the last seven years of the study
(State Chart 1). The annual number of requests for punitive damages declined
in a similar pattern, also dropping below the annual mean of 15.29 for the last
seven years of the study (State Chart 1). In parallel with these declines, the
annual number of punitive damages judgments in state court also declined,
and was below the annual mean of 2.29 for the last eight years of the study
(State Chart 1). In contrast, the annual number of tort filings has increased
steadily over time (although filings also show a significant decline in the past
six years of the study (State Chart 15)). Hawiai’s population has steadily
increased at a rate that generates a decline in per capita tort filing rates even
though overall filings increased, and this is especially evident in the last six
years of the period studied (Trends Chart 3).

%2 Id_ at 477 (noting in his study of tort trends that economic variables “such as income, education,
and urbanization, can explain much of the variance among these jurisdictions and that cultural factors are
less important™).

%0 The State the Boom Forgot, supra note 492,

.
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These recent trends, taken together, suggest a distinctive period of “tort
litigation decline” in Hawaii beginning in approximately 1995 and evident
through 1999-2001, seen in tort filings, tort judgments, requests for punitive
damages, punitive damages awards, and per capita filings of tort cases.
Hawaii’s economic implosion that unfolded in the 1990s is a suggestive factor
that merits further research. [f the average jury member is “hurting”
economically, is she less inclined to award punitive damages? Although the
reasons why tort litigation and punitive damages activity would fall with the
economy may, however, be too complex to untangle, further research is
warranted

An equally interesting factor worth exploration is whether all of the
negative publicity over tort litigation and punitive damages generated by the
Hawaii tort reform efforts that commenced in earnest in the late 1980s (see
supra Part III) somehow dampened the enthusiasm of plaintiffs and their
attorneys for seeking, and of juries and judges for awarding, punitive
damages. Are plaintiffs’ attorneys more hesitant to ask for punitive damages
to avoid the popular aversion to punitive damages?

The data in Trends Chart 4 suggest that, during the 1990s, there were
distinctive changes in how state court tort cases were resolved, perhaps
reflecting changes in plaintiff litigation strategies. For example, the number
of cases terminated as a result of dismissal or stipulation (settlement) rapidly
climbed after 1990 (almost doubling), then fluctuated dramatically until this .
kind of termination seemed to decline steadily at the end of the decade, while
the other methods of termination (by notice, by judge, by jury verdict, and by
non-jury trial) were much less frequently used and remained relatively more
stable.” Could the increasing resort to settlement explain the decline in
punitive damages judgments? These questions deserve further research.

In summary, viewing the punitive damages data in light of the macro
trends data enriches our understanding of the claim that Hawaii has recently
experienced an “explosion” in punitive damages awards. There are many
lenses with which one can view the problem, some of which lead to varying
conclusions even with the same data. However, on the whole, the data show
that punitive damages judgments (both in number and amount) have fallen
steadily despite a slow rise in tort caseloads and a general increase in
population.’®® Ironically, the same adverse economic conditions that have
helped fuel the tort reform movement in Hawaii, and the adverse publicity

5 The long decline in the average annual amount of punitive damages judgments since 1988 was,
however, drastically upset by the one high award in the Takaki case (S39) in 2001 (see State Chart 6 and
Part V C 1, infra).
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generated by the movement itself, might be more effective brakes on punitive
damages awards than any successful legislative reform. These “soft”
indicators could be explored with extensive interviews but not through any
existing quantitative data. Qualitative data on the specific facts of the cases in
which punitive damages were reported, however, is a critical additional tool
that can be used to reach a more refined understanding of the nature of the
punitive damages system in Hawaii. The next Part analyzes the extensive
qualitative data available for the study period through the detailed reports in
PIJH.

V. THE QUALITATIVE CONTEXT: THE REAL STORIES
BEHIND HAWAII’S PUNITIVE DAMAGES JUDGMENTS

Takakiv. Cambra (Case S39): Defendant George Cambra conspired to
burn the trucks of his only competitors in the cut-throat Hawaii movie
production business. Plaintiff William Takaki’s truck was bumed to
the ground, destroying his family financially and forcing him into
bankruptcy. A State court jury awarded Takaki, his wife, and daughter
$400,000 in emotional distress damages and $4,785,974 in punitive
damages.

This Part examines the past seventeen years of Hawaii punitive damages
judgments in qualitative terms and presents the real stories behind the
statistics. Analyzing the judgments in detail and by case category provides
some valuable insights into the accuracy of the popular conceptions about
punitive damages awards. The coding analysis also allows some useful
comparisons between Hawaii judgments and those reported in the Florida
study. This “micro” examination of the judgments presents a portrait of
punitive damages judgments that is very different from the rhetorical
criticisms, both locally and nationwide.

A. The Value of Qualitative Scholarship
Qualitative scholarship “is a growing enterprise worldwide,”™" particularly
in the fields of sociology and anthropology of education.’” Although it

k] 7506

%  PAMELA MAYKUT & RICHARD MOREHOUSE, BEGINNING QUALITATIVE RESEARCH: A
PHILOSOPHIC AND PRACTICAL GUIDE viii (1994).

%07 Id. For a general guide to qualitative research, see DAVID SILVERMAN, ED., QUALITATIVE
RESEARCH: THEORY, METHOD AND PRACTICE (1997). See also MATTHEW B. MILES & A. MICHAEL
HUBERMAN, AN EXPANDED SOURCEBOOK: QUALITATIVE DATA ANALYSIS 1 (Sage Publications 24 ed.
1994) (noting the shift toward the qualitative research paradigm); STEVEN I. MILLER & MARCEL
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suffers from the misguided perception that it is less serious than quantitative
methods, qualitative research, if done properly, can be equally rigorous,
involve extensive data analysis, and offer a transparent research process.’®
For the qualitative researcher, the phenomenological and perspective-based
approach captures “people’s stories [and] the particulars of people’s lives and
what they mean,” while the positivist paradigm of the quantitative approach
“seeks to transcend the particular by higher and higher reaching for
abstraction, and in the end disclaims in principle any explanatory values at all
where the particular is concerned.”® The definitions of qualitative research
vary, including such “diverse expressions” as “analytic induction, content
analysis, semiotics, hermeneutics, elite interviewing, the study of life
histories, and certain archival, computer, and statistical manipulations.”*"°

The qualitative approach should be familiar to the legal scholar, given the
tradition of interpreting legal texts and of a “tolerance for ambiguity.”*"' The
presentation of the case narratives in this study also draws on the growing
scholarship of legal narrative or “storytelling.”>'> This scholarship has
focused largely on the narrative of “outsiders” such as minorities and
women,’ " and tort victims similarly can be seen as a class whose “voice and
perspective . . . have been suppressed, devalued, and abnormalized.”*'* These
“torts stories”'* seem rarely to be considered in the public policy debate, but
that should change. They should be illuminating to those considering

modifying the punitive damages system in Hawaii and elsewhere. The

FREDERICKS, QUALITATIVE RESEARCH METHODS: SOCIAL EPISTEMOLOGY AND PRACTICAL INQUIRY
(1994).

308 See MAYKUT & MOREHOUSE, supra note 506.

5% 1d. at 18 (quoting JEROME BRUNER, ACTUAL MINDS, POSSIBLE WORLDS 13 (1986)).

319 JEROME KIRK & MARC L. MILLER, RELIABILITY AND VALIDITY IN QUALITATIVE RESEARCH 10
(1986).

St MAYKUT & MOREHOUSE, supra note 506, at 35 (noting the difficulty for researchers of letting the
data speak for themselves because “it requires a tolerance for ambiguity™).

312 See, e.g., GARY BELLOW & MARTHA MINOW, Eds., LAW STORIES (1996); PETER BROOK & PAUL
GEWIRTZ, EDS., LAW’S STORIES: NARRATIVE AND RHETORIC IN THE LAW (1996); ROBERT L. RABIN &
STEPHEN D. SUGARMAN, TORTS STORIES (2003); Kathryn Abrams, Hearing the Call of Stories, 79 CAL. L.
REV. 971 (1991); Jean C. Love, The Value of Narrative in Legal Scholarship and Teaching, 2 J. GENDER
RACE AND JUST. 87 (1998).

513 See Love, supra note 512, at 87 n.2 (*‘Outsider’ scholarship is often written by feminists and
members of racial minority groups.”). See also Daniel A. Farber & Suzanna Sherry, Telling Stories Out of
School: An Essay on Legal Narratives, 45 STAN. L. REV. 807, 824 (1993); Mari J. Matsuda, Looking to the
Bottom: Critical Legal Studies and Reparations, 22 HARv. C.R-C.L. L. REV. 323, 324-26 (1987).

314 Richard Delgado, Storytelling for Oppositionists and Others: A Plea for Narrative, 87 MICH. L.
REV. 2411, 2412 (1989) (defining outsiders, whom he calls “outgroups”). See also Mary 1. Coombs,
Qutsider Scholarship: The Law Review Stories, 63 U. COLO. L. REV. 683 (1992) (describing the rise of
outsider scholarship within legal scholarship).

315 RABIN & SUGARMAN, supra note 512.
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victims and defendants are not strangers; especially in a small state like
Hawaii, they are our neighbors.

B. Hawaii Case Narratives: Overview

The stories underlying the sixty-three Hawaii punitive damages judgments
(state, CAAP, and federal) from 1985 through 2001 provide important
insights into charges that the tort system is out of control. Although it is
difficult to categorize cases with multiple causes of action, even a basic
sorting of the cases by their primary allegation reveals some notable patterns
about what kinds of cases are “drivers” of punitive damages awards.’'®

This study divided the cases into eight categories, attempting to join
together cases with similar themes and facts. The eight categories designated
were: 1) Violent Aggressors: assault, battery, and arson; 2) Abusers of
Power: sexual harassment, wrongful termination, retaliatory discharge; 3)
Reckless and Intoxicated Drivers: drunks and speeders; 4) Gross Negligence:
dog bites, shorebreak accidents, medical fraud, workplace injury; 5) Offenses
Against Mental and Physical Freedom: intentional/negligent emotional
distress, defamation, false arrest, malicious prosecution; 6) Dishonesty: fraud,
conversion, breach of contract; 7) Unsafe Products; and 8) Turning the
Tables: cases in which defendants won reverse punitive damages. (Tables and
appendicies referenced in this section may be found at the conclusion of this
article, and on the author’s website.’'’) Table 2 displays the overall
distribution of the cases among the categories. As indicated in Table 2, of
sixty-three®'® punitive damage judgments reported in Hawaii during the study
period, thirty-nine were state court judgments (62% of the total); seventeen
were CAAP awards in which judgment was entered (27% of the total); and
seven were federal court judgments (11%). The predominant type of case in
which punitive damages were awarded was Category 1: Violent Aggressors,
which included twenty-three cases, or 37% of the total judgments. Category
2: Abusers of Power included eleven cases, 17% of the total judgments.
Category 3: Reckless and Intoxicated Drivers, included ten cases, 16% of the

318 This study provides limited comparative information within each case category. See infra Part V C.
Other studies with larger numbers of judgments probe these questions more deeply. See, e.g., Robbennoit,
supra note 56, at 165 n.284 (finding, for example, that rates of punitive damage awards “are higher in cases
involving fraudulent or intentional misconduct and in cases involving slander or libel, employment
harassment or discrimination, or unfair business practices™).

317 See http://www2.hawaii.eduw/~antolini. Due to layout constraints, some tables are not printed in this
. article but are available on the author’s website.

8 In one of these judgments (Vidmar v. Kan, Case S24, verdict sheet available from author upon
request) both the plaintiff and the defendant (on his counterclaim) were awarded punitive damages. For
ease of analysis, the case is counted as one case, unless otherwise indicated.
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total judgments. The next largest category was Category 5: Offenses Against
Mental and Physical Freedom, which included eight cases, or 13% of the
total. Together then, Categories 1, 2, 3, and 5 (violent aggressors, abusers of
power, reckless/intoxicated drivers, and defendants who distressed, defamed,
falsely arrested, and maliciously prosecuted plaintiffs) constituted a total of
83% of all punitive damages judgments in Hawaii for the seventeen years
studied. The remaining categories were each under 10% of the cases:
Category 4: Gross Negligence: five cases or 8%; Category 6: Dishonesty: two
cases, or 3%; Category 7: Unsafe Products: two cases, or 3%; and Category 8:
Reverse (Defendants’) Punitive Damages: two-three cases, or 3%.

Case category distribution was highly related to jurisdiction. Seventy-nine
percent of all state punitive damages judgments fell into Categories 1, 2, 3,
and 5. All of the CAAP cases fell into Categories 1, 2, 3, and 4 (not 5), and,
of those, 59% fell into Category 1. There were no CAAP punitive damages
awards for the study period in Categories 5-8 (Offenses Against
Mental/Physical Freedom, Dishonesty, Unsafe Products, and Reverse
Awards). The federal cases arrayed very differently than the CAAP cases
(which reflects the different jurisdictional foundation of federal court): almost
half (three or 43%) of the federal punitive damages judgments were in
Category S (Defamation, False Arrest, Malicious Prosecution, and Emotional
Distress); two (29%) fell into Category 2 (Abusers of Power), and one each
(14% each) fell into Categories 4 (Gross Negligence) and 8 (Reverse
Punitives). None of the federal punitive damages judgments involved
Category 1 (Violent Aggressors), which is not surprising given that assault
and battery is a classic state tort claim with no direct federal nexus (and,
because of Hawaii’s isolation, unlike in many states, there are not as many
state tort cases in federal court under diversity jurisdiction). Similarly, there
were no federal punitive damages judgments in Categories 3, 6, or 7.

Appendix B contains the summary narratives of all 63 punitive damages
judgment cases analyzed in this study. The following parts analyze common
themes in these narratives, present selected case narratives, and provide
relevant statistical information.

C. Hawaii Case Narratives
1. Category 1: Violent Aggressors
The common element of the twenty-three cases in Category 1 is defendants
who are violent aggressors.”*® All but one case involved claims of assault and
battery, most often with severe injuries resulting to the plaintiff. In seven of

519 See Table | and Appendix B, infra.
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the cases,””® women were abducted, beaten, raped, assaulted, abused, and
abandoned. One case (Hubert v. Spotts Cleaning, C12) involved sexual
assault on a sleeping man by another man. In four of the cases,” the abuse
came from the hands of police officers or security guards. Conversely, police
officers and security guards were the victims of violence in two cases
(DeGuiar v. Logan, C2, and Du Pont v. Pichay, C8). Two cases involved
fights between children or teenagers (Nies! v. Statnon, S9; Rod v. Fanell,
S19). Three cases involved brawls at bars (Kfentzis v. Azubu U.S.A., S27;
Kim v. Nova International Hawaii Co., S32; Mcauley v. Sonke, S34). The
remaining cases involved: inmate violence on another inmate (Santiago v.
King, S28); arson (Takaki v. Tavares, S39); a domestic shooting (Gregory v.
Ah Loy, C6); a sports injury (Armstrong v. Childress, C7); and assault on a
disabled man (Ching v. Yan-To Wong, C10).

In one representative assault-and-battery case, Mcauley v. Sonke (S34),
three men at a beachside bar in Waikiki were rating passing females by
holding up scores on napkins. Plaintiff Mcauley, a 30-year-old female visitor,
insulted by the men’s actions toward her, tossed her shoe at them. When
Mcauley attempted to retrieve the shoe, defendant Sonke punched her, pushed
her to the ground, and continued to abuse her until strangers came to her aid.
Mcauley suffered back injuries, black and blue eyes, and trauma after the
incident. The jury apportioned fault 20% to Mccauley, 55% to Sonke, and
25% to the bar, awarding general damages of $49,600, special damages of
$16,000, and punitive damages against Sonke of $62,000.

Of the twenty-three cases in Category 1, the state cases predominate,
consisting of thirteen or 57% of the cases (Table 2). Compensatory damages
awards in the state cases totaled $1,216,713, with a mean of $93,593, and a
median of $40,000 (Table 4). Punitive damages awards in the state cases
totaled $5,292,514, with a mean of $407,116, and a median of $20,000. The
punitive-to-compensatory damages ratio in these cases ranged from a low of
.02 ($40: $2493 — Nies! v. Stanton, S9, kids’ fight) to a high of 11.9
($4,785,974: $400,000 — Takaki v. Tavares, S39, the arson case), with a mean
ratio of 2.43, and a median ratio of 0.79. Either a 2:1 or 3:1 cap would have
affected four of the cases.

520 These seven Category | cases were: Ofisa v. Navarette (S3), Caris v. Ludloff (S4), Vidmar v. Kan
(S24), Harper v. Freitas (C5), Panganiban v. Faulise (C9), and Doe v. Mew (C14). Summaries of cases
discussed in Part V are provided in Appendix B, infra; PUJH verdict sheets available from author upon
request.

52 Batungbacal v. Young (S8), Sigler v. City & County of Honolulu (S10), Oakes v. Ohio (S12), and
Rosette v. Caling (C11).
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Gregory v. Ah Loy (Case C6): Defendant Ah Loy admitted that,
without provocation, he shot Gregory, who was visiting his former
girlfriend’s home to retrieve personal property. The bullet entered the
base of Gregory’s penis and traveled to his right femur. The CAAP
Arbitrator awarded $317,316 in general damages and $100,000 in
punitive damages.

In Category 1, there were ten CAAP cases, or 43% of the total (Table 2).
As expected, because of the lower threshold value in CAAP cases,
compensatory awards in the CAAP cases were much lower than in the state
cases, totaling $483,762, with a mean of $48,376, and a median of $20,895
(Table 4). (Notably, the median for the CAAP cases and the state cases was
almost the same.) Punitive damages awards in the CAAP cases were also
substantially lower, totaling $321,850, with a mean of $32,185, and a median
of $14,375 (about 1/3 that of the state median). The punitive-to-
compensatory ratio in these CAAP cases ranged from “infinite” ($100:0 -
DeGuiar v. Logan, C2, missed punch) to a high of 2.67 ($32,000: $12,000 —
Doe v. Mew, C14, woman lured and sexually assaulted), with a mean ration of
1.02, and a median ratio of 0.96. If a 2:1 cap were imposed on CAAP cases,
it would have affected two of the CAAP cases (Deguiar v. Logan, C2 and
Doe v. Mew, C14). A 3:1 cap would have affected only DeGuiar, the case
with no compensatory award.

There were no federal cases in Category 1.

For all cases in Category 1, compensatory damages totaled $1,700,475,
with a mean of $73,934, and a median of $20,949 (Table 4). Punitive
damages totaled $5,614,364, with a mean of $244,103, and a median of
$20,000. The punitive-to-compensatory ratio mean was 1.82, the overall
mean ratio was 3.30,°* with a median of 0.84, below the proposed 2:1 cap.

A prominent characteristic of Category 1 cases is that they
overwhelmingly involved lawsuits by individuals against individuals. Thisis
also true of Category 3 cases (Reckless and Intoxicated Drivers) discussed in
subpart 3 below. When all of the sixty-three punitive damages judgments are
examined for the type of defendants involved in the case,’” twenty-two of
them (35%) involved only individual defendants. All but one of these cases
were Category 1 (eleven cases) or Category 3 cases (ten cases).”* Thus, even

522 See supra notes 458 for an explanation of how these means were calculated. See also supra notes
459 & 482.

523 See Table 13, available at http://www2.hawaii.edu/~antolini.

524 This count underestimates cases involving primarily individuals as defendants because cases with
mixed defendants (e.g., an individual and even a dismissed business named as a defendant) were not



2004] Hawaii Punitive Damages 251

though it contradicts the characterization of tort reformers that punitive
damages judgments are of greatest concern to businesses as potential
defendants, the debate about punitive damages reform should acknowledge
that the typical punitive damages case in Hawaii involves individual victims
suing individual defendants who are either violent aggressors or reckless
intoxicated drivers. This dominant type of “torts story” is not, however,
mentioned in the rhetoric of reform. The general public may be much more
sympathetic to punitive damages in general if they were aware of the
frequency of awards in the context of this kind of personal violence.

2. Category 2: Abusers of Power

The eleven judgments in Category 2 involved defendants who abused their
power relationship with the plaintiff through sexual harassment, wrongful
termination, or retaliatory discharge.’” In eight of those cases (73%), the
plaintiff was female. In six of the cases, the plaintiff was fired or forced to
quit by employers who were: seeking to prevent plaintiff from testifyingto a
grand jury that would incriminate defendant (Parnar v. Americana Hotels,
Inc., S11, a $1.5 million judgment, upheld on appeal by the Hawaii Supreme
Court) >*%; punishing a whistleblower (Calleon v. Miyagi, S25); replacing the
older female plaintiff sales manager with younger male sales agents (Sullivan
v. South Seas Motors, Inc., S33); discriminating against an older male
(Schefke v. Reliable Collection Agency Ltd., S35); requiring the plaintiff to
work on Sabbath, against her religion (Floyd v. Wakenhut of Hawaii, C16);
and defaming the employee (Mano v. Hawaii Teamsters & Allied Workers
Union, Local 996, F5). Three of the cases involved sexual harassment by
male supervisors on the job (Wilder v. Paul Brown International, Ltd., S37,
Laronal v. Hopper, Cl; Arceneaux v. Hotel Employees & Restaurant
Employees Local 5 Union, F4), and one involved a male employee harassed
by a homosexual supervisor (Awai v. Interstate Cleaning Corp., S38). The
final case involved a male psychiatrist whose fraudulent testimony resulted in
the forced eviction of a woman and her children (Sorrell v. Lynn, SS5).

Awai v. Interstate Cleaning Corp. (Case S38): Plaintiff, a young male
night janitor, claimed that his male supervisor sexually harassed him on
the job. Plaintiff’s wife also suffered emotional distress when the
supervisor made outrageous remarks directed at her and to her over the

counted. See id.
5% See Table 5 and Appendix B, infra.
5% See supra note 280.
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phone. The state court jury awarded plaintiff husband and wife
$50,607 in compensatory damages and $15,000 in punitive damages.

In Category 2, there were seven state cases, or 64% of the total (Table 2).
Compensatory awards in the state cases totaled $3,100,600, with a mean of
$442,942, and a median of $504,892 (Table 5). Punitive damages awards in
the state cases totaled $2,545,000, with a mean of $363,571, and a median of
$150,000. The punitive-to-compensatory ratio in these state cases ranged
from a low of 0.23 ($150,000: $644,510, Calleon v. Miyagi, S25 -
whistleblower) to a high of 17.24 ($50,000:$2,900 — Wilder v. Paul Brown,
S37, hair salon employee sexually harassed by owner), with a mean ratio of
3.45, and a median ratio of 0.59. If a 2:1 cap were imposed on state cases, it
would have affected three of the state cases in this category (Sorrell v. Lynn,
SS5; Parner v. Americana Hotels, Inc., S11; and Wilder); a3:1 cap would have
affected only one case, Wilder (S37), noted above, which had the 17.24 ratio.

In Category 2, there were two CAAP cases, 18% of the total. In the first
case (Laronal v. Hopper, C1), the compensatory award was $13,318, and the
punitive award was $5,000, with a ratio of .38 (Table 5). In the second case
(Floyd v Wakenhut, C16), the compensatory award for the woman forced to
work on her religious Sabbath was $3,114, and the punitive award was
$5,000, generating a ratio of 1.61. Overall, the mean compensatory award for
Category 2 CAAP judgments was $8,216, the mean punitives award was
$5,000, and the mean ratio was .995.

There were two federal cases in Category 2, 18% of the total, both
involving female union employee plaintiffs (Table 5). In those cases
(Arceneaux v. Hotel Employees & Restaurant Employees Local 5 Union, F4,
and Mano v. Hawaii Teamsters & Allied Workers Union, Local 996, F5), the
total compensatory award was $175,750, with a mean and median of $87,875;
the total punitive damages award was $160,000, with a mean and median of
$80,000. The mean and median ratio was 2.8.

Wilder v. Paul Brown International, Ltd, (Case S37): Plaintiff, a 38-
year-old single woman who was the cosmetics director for Honolulu
hairstylist Paul Brown, alleged she was subjected to sexual harassment,
such as touching, exposing, and verbal comments, on and off work
premises, resulting in emotional distress and a hostile work
environment that caused her constructive discharge and clinical
depression. After a six-day trial, the jury found for plaintiff on the
assault count only, and for defendant on the other counts, awarding
about $4,000 in compensatory damages and punitive damages of
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$100,000, which Judge Kevin Chang reduced to $50,000.

Considering all judgments in Category 2, the total of the compensatory
damages awarded was $3,292,782, with a mean of $299,343. and a median of
$50,607 (Table 5). Punitive damages judgments totaled $2,715,000, with a
mean of $246,818. and a median of $60,000. The mean ratio for this
Category was 2.88, the overall mean was .82, and the median was 0.61. A 2:1
cap would have reduced four of the eleven awards in Category 2 (36%),
although a 3:1 cap would have affected only two cases (18%) (the 17.24 ratio
in Awai v. Interstate Cleaning Corp., S37, involving a $50,000 punitives
award already cut in half by the trial court judge, and the 5.0 ratio in
Arveneaux v. Hotel Employees & Restaurant Employees Local 5 Union, F4,a
$60,000 punitive damages award).

A common element of nine of the eleven cases in this category®*’ was that
they involved punitive damages judgments assessed in whole or in part
against an employer of the plaintiff employee, for claims ranging from
wrongful termination to sexual harassment. Seven of these cases involved
private business defendants and two involved unions as employers. These
types of employee cases, therefore, are a dominant arena for the assessment of
punitive damages against “Hawaii businesses,” yet they are not the
prototypical story employed by the tort reform movement. Given the facts in
these cases, it would indeed be difficult to find sympathetic allies for these
aberrant “business defendants.”

3. Category 3: Drunk Drivers and Speeders

The ten cases in Category 3 involved defendants who were reckless or
intoxicated drivers (Table 6).’*® Seven of the cases involved a drunk driver.*”
In seven cases,”° the driver admitted liability. In two cases, the driver fled
the scene (Cuson v. Agag, S13, and Reder v. Seyler, S15). Edward Agag, the
defendant driver in case S13, described below, had his friend’s car crashed
into children on a school lawn before fleeing. One case involved two minors
who hit an elderly woman plaintiff when they were speeding on the freeway

527 See Table 13. The defendants in these cases were: SI1 (Americana Hotels and Flagship
International); S25 (MTL, Inc.); S33 (South Seas Motors); S35 (Pacific Medical Collections, Inc.); S37
(Paul Brown Int’l Ltd.); S38 (Interstate Cleaning Co.); C16 (Wackenhut); F4 (Local 5 Union); and F5
(Teamsters Union).

528 See Table 6 and Appendix B, infra.

. ¥ Sananikone v. Large, S2; Cuson v. Agag, S13; Rederv. Seyler, S15; Tilton v. Rivera, S17; Uyeoka
v. Kinkaid, S18; Ito v. Esias, C4; and Subia v. Batula, C15. See Appendix B, infra.

330 Nakagawa v. Chevas, S1; Sananikone v. Large, S2; Reder v. Seyler, S15; Tilton v. Rivera, S17;

Uyeoka v. Kinkaid, S18; Searles v. Sweeny, C3; and Subia v. Batula, C15. See Appendix B, infra.
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after returning home from Hawaii Raceway Park (Yuson v. Thi Bui, C13).

Cuson v Agag (Case S13): Defendant Agag drove his friend’s black
Toyota onto the sidewalk and lawn of Farrington High School, running
down plaintiff children, who were walking on the lawn. Agag then fled
the scene, traveling through the hallway, the lawn, and soon crashing
into a fence. Agag had a BAC of .271, more than 3 times the legal
limit. Then Circuit Court Judge Ronald Moon awarded plaintiffs
$275,000 in compensatory damages and punitive damages of $7,500.

In Category 3, there were six state cases, 60% of the total. Compensatory
awards in the state cases totaled $5,765,915, with a mean of $960,985. and a
median of $161,010 (Table 6). Punitive damages awards in the state cases
totaled $128,000, with a mean of $21,333. and a median of $11,250. The
punitive-to-compensatory ratio in these state cases ranged from a low of 0 in
three cases ($2,500: $1,212,810, Nakagawa v. Chevas, S1; $4,110: $3, Tilton
v. Rivera, S17; and $4,212,000: $25,000, Uyeoka v. Kinkaid, S18) to a high of
1.6 ($75,000: $47,020, Sananikone v. Large, S2), with a mean ration of .44,
and a very low median ratio of 0.02. Ifeither a 2:1 or 3:1 cap were imposed
on state judgments, it would have affected none of them

In Category 3, there were four CAAP cases, 40% of the total (Table 6). In
these cases, the total compensatory award was $148,432, with a mean of
$37,108, and a median of $25,000. The total punitive award was $29,001,
with a mean of $7,250, and a median of $7,000. The mean ratio was 0.195
and median was 0.13. Viewed collectively, these cases were well below the
proposed ratio caps.

There were no federal cases in Category 3.

Uyeoka v. Kinkaid (S18): Plaintiff Jon Oshiro, a 23-year-old single
man, was driving along Kalanianaole Highway when he was hit by
defendant William Kinkaid driving the opposite direction in the wrong
lane. Kinkaid was attempting to pass traffic across the center line and
hit Oshiro head on, causing plaintiff catastrophic injuries, including
severe brain damage and confinement to a wheel chair. Kincaid had a
blood alcohol level three times the legal limit; he was speeding, fleeing
the scene of another vehicle collision that he had caused, and uninsured;
and he had ignored a friend’s warning not to drive. In a jury-waived
trial, Judge Marie Milks awarded to Oshiro and his mother Mildred
Uyeoka compensatory damages of $4,212,000 in compensatory
damages and punitive damages of $25,000.
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Considering all “Reckless and Intoxicated Drivers” cases, the total of the
compensatory damages awarded was $5,914,347, with a mean of $591,435
(about twice the mean in Category 2, and almost eight times higher than the
mean in Category 1), and a median of $37,010 (about $13,000 less than the
median in Category 2, and about $17,000 higher than in Category 1).
Punitive damage judgments totaled $154,004, with a mean of $15,400
(sixteen times lower than the means in Categories 1 and 2), and a median of
$9,750 (about half of Category 1, and 1/6 of Category 2). The mean ratio for
this Category was .34 (compared to 1.82 for Category 1, and 2.88 for
Category 2), with a median of .05 (0.84 for Category 1; 0.61 for Category 2).
A 2:1 cap or 3:1 cap would have had no effect on the awards in Category 3.

4. Category 4: Gross Negligence

The five judgments in Category 4: Gross Negligence involved a variety of
factual settings.>®' Two cases (Chase v. State of Hawaii, S23 and Mitchell v.
Physicians Health Plan of Minnesota, F2) involved lawsuits against Maui
hotels by tourists for severe injuries resulting from shorebreak accidents. In
one case (Kanehe v. Brisebois, S6), an Akita with a history of attacking
people bit the walking plaintiff multiple times. In the notorious fourth case,
the only major medical malpractice case in the study, a plastic surgeon
severely botched a breast implant procedure (Ditto v. McCurdy, S26). In the
last case (Hart v. Pierner, C17), an allegedly inebriated chiropractor
negligently conducted a cervical adjustment and inappropriately touched the
plaintiff.

Ditto v. McCurdy (Case S26): Plaintiff, a 32-year-old married bar
hostess sued Dr. McCurdy, a surgeon who performed breast implant
surgery on plaintiff. Because of the botched procedure, plaintiff
underwent three more breast surgeries under general anesthesia the
same day; contracted a breast infection; underwent four breast
manipulations and surgeries to break up scar tissue; developed a
hematoma; was improperly sutured by defendant’s unlicensed medical
assistant; and ultimately had other physicians remove her implants
because of complications. A state court jury awarded plaintiff
$1,403,500 in compensatory damages and $600,000 in punitive
damages.

3! See Table 7 and Appendix B, infra.
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In the three state cases in Category 4, the compensatory awards totaled
$1,716,550, with a mean of $572,183, and a median of $282,750 (Table 7).
Punitive damages awards in the state cases totaled $1,115,000, with a mean of
$371,667, and a median of $440,000. The punitive-to-compensatory ratio in
these state cases ranged from a low of .43 to a high of 2.48, with a mean ratio
of 1.49, and a median ratio of 1.56. The 2:1 cap would have affected only one
of the three cases (Kanehe v. Brisebois, S6); the 3:1 cap would not have
affected any of these cases

There was only one CAAP case in Category 4. For the inappropriate
chiropractic treatment in Hart v. Pierner (C17), the arbitrator awarded $9,465
in compensatory damages and about the same amount, $9,400, in punitive
damages, generating a ratio of .99.

In the only federal case in Category 4, the compensatory award totaled
$9.2 million and the punitive award totaled $3 million, yielding a ratio of .32.

This case (Mitchell v. Physicians Health Plan of Minnesota, F2) involved the
Mauna Kea Beach Hotel’s failure to warn a guest of a dangerous shorebreak
in front of the hotel. The plaintiff Norman Mitchell was rendered a
quadriplegic by the swimming accident. Plaintiff claimed that the hotel was
aware of 137 prior accidents, including three that resulted in quadriplegia.
After a 13-day trial, the jury found the hotel 53% at fault, and plaintiffs 47%
at fault, awarding $3.7 million in special damages, $2 million in general
damages, and $3 million in punitive damages. Norman’s wife Miriam
received $2.5 in compensatory damages for her claims.

Considering all cases in Category 4: Gross Negligence, the total of the
compensatory damages awarded was $10,926,015, with a mean of
$2,185,203, and a median of $282,750 (about two times the total
compensatory awards in the next highest category, Category 3: Gross
Negligence; a mean about four times higher than Category 3; and a median
almost eight times higher than Category 3). Punitive damages judgments
totaled $4,124,400 (less than the $5.6 million total of all awards in Category
1: Violent Aggressors), with a mean of $824,880 (about three times the mean
award in both Categories 1 and 3: Reckless and Intoxicated Drivers), and a
median of $440,000 (more than seven times the next highest median of
$60,000 for Category 2: Abusers of Power). The mean ratio for this
Category was 1.16 (lower than Category 2, 2.88, and Category 1, 1.82, but
higher than Category 3, .34), with an overall mean ratio of .38 (third lowest of
the first four categories), and a median of .99 (the highest median of the four
categories). A 2:1 cap would have affected only one judgment in Category 4,
the Kanehe v. Brisebois case (S6), where defendant’s Akita bit the plaintiff
multiple times, puncturing his left testicle, left thigh, and palm. The dog had
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a history of biting five other people, including the plaintiff’s grandson. The
2:1 cap would have reduced the punitive damages award from $75,000 to
$60,600. The 3:1 cap would have had no impact on the awards in Category 4.

5. Category 5: Violations of Mental and Physical Freedom

The eight cases in Category 5 involved a variety of abuses of the mental
and physical freedom of plaintiffs.”*> Ironically, Dr. McCurdy, one of the
defendants who secured a punitive damages award in this Category by suing
another surgeon for defamation (McCurdy v. Schlesinger, S20) was the
subject of the very large punitive damages award in Category 4 (Gross
Negligence) four years later (described above, Ditto v. McCurdy, S26). One
case (Lessary v. Lessary, S22) involved coercion by an attorney, Leonard
Appell, who was also the subject of a punitive damages award in Category 6:
Dishonesty (Rodman v. Appell, S21). Two other cases involved attorneys:
one where an attorney maliciously defamed another attorney (Mohr v. Kaan,
S30) and one (Locricchio v. Legal Services Corporation of Hawaii, F1)
involving the former head of Legal Services Corporation of Hawaii
(“LASH”), Anthony Locricchio, who won a substantial judgment against
other lawyers in the LASH office for defamation, interference with contract,
and wrongful termination. Three cases involved false arrest or malicious
prosecution: one by a large merchant (Clawson v. Sears, Roebuck & Co.,
S14), one by officers who incarcerated and abused a woman who had claimed
she had been raped (Carnell v. Grimm, F6), and one where an unlawful search
and seizure by defendant police officers resulted in plaintiff’s incarceration
for three years (Pulse v. City & County of Honolulu, F7). The following case
(Schmidt v. AOAO Marco Polo Condominium, S29) involved a very heated
personal feud that led to a punitive damages verdict despite the lack of
compensatory damages:

Schmidt v. AOAO Marco Polo Condominium (Case S29): Plaintiff
Schmidt, a realtor who lived and had an office at the Marco Polo
Condominiums, heard conversations between the security officer and
AOAO president referring to shooting plaintiff, hiring a big Samoan “
“to kill him, calling plaintiff and his wife crooks . . . liars . . . Nazis,”
and over 200 other similar statements. After a twenty-two-day trial, the
jury held for defendants on all substantive counts, but nonetheless
awarded punitive damages of $35,000.

32 See Table 8 and Appendix B, infra.
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In the five state cases in Category 5, the compensatory awards totaled
$244,352, with a mean of $48,870, and a median of $25,000 (Table 8).
Punitive damages awards in the state cases totaled $906,500, with a mean of
$181,300, and a median of $35,000. The punitive-to-compensatory ratio in
these state cases ranged from “infinite” (S29, the Schmidt case, described
above), to a high of 4.42 ($800,000:$181,000, in Lessary, S22, attorney
coercion), with a mean ratio of 1.69, and a median ratio of 1.5. The 2:1 and -
the 3:1 cap would have affected two cases of these five state judgments
(Schmidt, S29 and Lessary, S22). No CAAP cases appeared in Category 5.

Pulse v. City & County of Honolulu (Case F7): Plaintiff Pulse, a
carpenter apprentice who lived on a sailboat in Keehi Harbor Lagoon,
was arrested by two Honolulu police officers who were called to the
scene by a report of terroristic threatening. The officers claimed that
plaintiff’s gun was in plain view. Pulse was incarcerated for three
years. A federal court jury found that the search and seizure were
illegal, resulting in wrongful incarceration. The jury awarded $50,000
in general damages and $350,000 in punitive damages.

In the three federal cases in Category 5, the compensatory awards totaled
$509,000, with a mean of $169,667, and a median of $50,000. Punitive
damages awards in the federal cases totaled $515,000, with a mean of
$171,667, and a median of $100,000. The punitive-to-compensatory ratio in
these federal cases ranged from a low of .23 ($427,000:$100,000,
Lochricchio, F1) to a high of 7.0 ($350,000: $50,000, Pulse, F7), with a mean
ratio of 3.09 and a median ratio of 2.03. The 2:1 cap would have affected two
of these federal judgments (Carnell v. Grimm, F6; and Pulse, F7), and the 3:1
cap only one (Pulse).

Considering all of these Offenses Against Mental and Physical Freedom
judgments in Category 5, the total of the compensatory damages awarded was
$753,352, with a mean of $94,169, and a median of $34,500 (the lowest of the
first five categories, less than half of the total of $1.7 million total in Category
1: Violent Aggressors). Punitive damages judgments totaled $1,421,500, with
amean of $177,688 (the fourth lowest), and a median of $57,500 (the second
lowest). The mean ratio for this Category was 2.22 (the second highest), with
an overall ratio of 1.89 (second highest), and a median ratio of 1.75 (the
highest, more than twice that of the next highest median ratio of .84 for
Category 1). A 2:1 cap would have impacted half of the awards in Category
5, and the 3:1 cap would have affected three of them. The most dramatic
impact of a cap would have been in two cases: Schmidt (S29), where punitive
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damage would have been barred entirely because of the lack of a
compensatory award for the repeated verbal harassment of the defendants (see
narrative supra), and the Pulse case (F7), in which plaintiff was unlawfully
incarcerated for three years in federal prison (reducing the punitive award
from $350,000 to $100,000 under a 2:1 cap and to $150,00 under a 3:1 cap).

6. Category 6: Dishonesty

Critcher v. Critcher (Case S7): A mother sued her adult son (a savings
and loan executive) for breach of contract, fraud, emotional distress,
breach of confidential trust, constructive trust, and wanton and reckless
acts resulting from the sale of real property. The son’s counterclaims
for malicious prosecution, libel/slander, and abuse of process were
dismissed as frivolous, and attorneys’ fees were granted to the mother.
The state court jury awarded the mother $95,000 in compensatory
damages and $10,000 in punitive damages.

Only two cases fell into Category 6, and both involved extraordinary levels
of dishonesty.”® The Critcher v. Critcher judgment (S7), described above,
and Rodman v. Appell (S21), another case involving the attorney Leonard
Appell, who was also hit with an $800,000 punitive award in a Category 5
case (Lessary, S22);

Rodman v. Appell (Case S21): Plaintiff had retained attorney Leonard
Appell, who had been denied a license to practice law in New
Hampsbhire for lack of moral integrity, to represent him in a malpractice
action, when Appell removed all or most of a $10,000 retainer provided
by plaintiff from the attorney trust account without his consent.
Appell’s counterclaims were dismissed. He failed to answer the
complaint, took a default judgment, and filed for Chapter 7 bankruptcy.
After the bankruptcy stay was lifted, the state court jury awarded
plaintiff special damages of $12,943 and punitive damages of $250,000.

In these two cases, the compensatory awards totaled $107,943, with a
mean and median of $53,972. The punitive damages awards totaled
$260,000, with a mean and median of $130,000. The punitive-to-
compensatory ratios in these two state cases were 0.10 (Critcher, S7) and
19.32 (Rodman, S21), resulting in a mean and median ratio of 9.71. The 2:1

3 See Table 9 and Appendix B, infra.
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or 3:1 cap would have greatly affected the Rodman case (19.32 ratio), cutting
the plaintiff’s punitive damages award from $250,000 to either $26,000 or
$39,000, but not the mother-son Critcher fraud case (0.10 ratio). As with
Category 5, no CAAP cases appeared in Category 6. There were also no
federal cases in Category 6.

Compared to the categories already discussed, in terms of compensatory
damages, Category 6: Dishonesty, had the lowest total and the lowest mean,
but had the second highest median. For punitive damages, this category had
the lowest total, the second lowest mean, and the second highest median
($130,000 compared to the median of $440,000 for Category 4: Gross
Negligence). The mean punitives-to-compensatory ratio for this category was
substantially higher than for other categories (9.71), but this was driven up by
the 19.32 ratio in Rodman, and the overall mean ratio was 2.40 (less than
Category 1: Violent Aggressors).

7. Category 7: Unsafe Products

Masaki v. General Motors Corp. (Case S16): Stephen Masaki, a 28-
year-old auto mechanic, was sent to fix a starter on a GM van. While
Stephen was under the van removing a cable on the remote starter, the
van jolted from Park and went into Reverse, crushing his head and
rendering him a quadriplegic. His parents claimed emotional distress
from seeing him in the hospital and loss of their son’s consortium.
Plaintiffs alleged that GM was aware of hundreds of deaths and injuries
from the same PRNDL defect, yet failed to fix the problem or issue a
warning. After forty-nine days of trial, a state court jury found Stephen
40% comparatively negligent, and GM 60% at fault. The total verdict
included $5,284,000 in compensatory damages and a record
(unreduced) punitive damages award of $11.25 million. On appeal, the
Hawaii Supreme Court affirmed that punitive damages can be awarded
in product liability cases, but adopted a clear and convincing standard
for all Hawaii punitive damages awards, and remanded for a new
award. The case ultimately settled for a confidential amount.

Only two cases fell into Category 7, both involving judgments against
national products manufacturers, Masaki and Tabieros and in both cases the
punitive damages judgments ($11.25 million and $52,000) were ultimately
reversed by the Hawaii Supreme Court on appeal.* In, Tabieros v. Matson

% Masaki was reversed by the Hawaii Supreme Court in 1989. See supra note 78. The judgment
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Navigation Co., Inc. (S31), the injuries were as horrific as the severe injuries
in Masaki. The defendants’ defective dock straddler, a massive piece of
equipment used to move shipping containers at the Honolulu docks, collided
with the plaintiff’s vehicle, crushing his legs and causing other severe
injuries. A state court jury awarded the plaintiff $479,400 in compensatory
damages and $52,000 in punitive damages (only against the product
manufacturer).

In these two cases, the compensatory awards totaled $5,763,400, with a
mean and median of $2,881,700 (Table 10). The punitive damages awards
totaled $11,302,000, with a mean and median of $5,651,000. The punitive-to-
compensatory ratios in these two state cases were 0.11 (Tabieros, S31) and
2.12 (Masaki, S16), resulting in a mean and median ratio of 1.15. The 2:1 cap
(but not a 3:1 cap) would have reduced the Masaki case (2.12 ratio) by about
$650,000 ($11.25 million to $10.6 million); the caps would not have affected
the Tabieros case (0.11 ratio).

Compared to the other categories mentioned above, Category 7: Unsafe
Products, had the third highest total compensatory awards awards, the second
highest mean (slightly less than Category 4: Gross Negligence), and the
highest median (ten times higher than the median of $282,750 in Category 4).

For punitive damages, Category 7 had the highest total amount awarded ($11
million, about twice that of the next highest category, Violent Aggressors,
which had twenty-three total cases compared to the two for Category 7); and
the highest mean and median award (about seven times higher than the mean
of $824,880 in Category 4: Gross Negligence, and thirteen times the median
in that category). The mean ratio for Category 7 of 1.15 was lower than six of
the categories, and the median of 1.15 was lower than only two other
categories. The overall mean ratio was third highest.

No CAAP and no federal cases appeared in Category 7.

Thus, of the thirty-nine Hawaii state court punitive damages judgments,
only two, or 5% of these judgements, involved products liability. When
combined with the CAAP and federal categories, the percentage falls to 3%
(2/63).

Tort reform proponents often claim that a primary reason for limiting or
eliminating punitive damages verdicts is that they fall too heavily on the
manufacturers of products and are, therefore, unduly burdensome on business

.against Clark Manufacturing in Tabieros was reversed by the Hawaii Supreme Court in 1997. See supra
note 405 and Appendix B, § 7. Clark had lost an earlier appeal by plaintiffs to the Hawaii Supreme Court,
which found that Clark should not have been granted summary judgment on the plaintiffs’ punitive
damages claim at the first trial. Tabieros v. Diaz, 827 P. 2d 1148 (Haw. 1992) (Mem. Op.).
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and stifle innovation.>” To respond to this criticism, Vidmar and Rose’s
Florida study examined the frequency of punitive damages in products
liability cases. Vidmar and Rose concluded that, contrary to the popular
claims, “with the exception of asbestos cases, punitive damages were almost
never given in products liability cases.”®® Of the 225 Florida punitive
damages verdicts they studied, only 16>’ were in products liability cases,
about 7% of all verdicts.>*® The numbers, as indicated above, are similarly
small for Hawaii: 5% of state punitive damages judgments and 3% of all such
judgments studied. Further comparisons with the results of the Florida study
are discussed in E, below.

8. Category 8: Reverse Punitive Damages

The last category of coded narratives involves three highly unusual cases
where the defendant counterclaimed and won punitive damages. In one of
these cases (Vidmar v. Kan, S24 a domestic violence case also reported in
Category 1), both the plaintiff and defendant were awarded punitive damages
($7,500 for the plaintiff and $750 for the defendant). Another case involved a
prominent trial of a university professor for sexual harassment claims by a
student. In Gretzinger v. University of Hawaii Professional Assembly (F3), a
female University of Hawaii student, Michelle Gretzinger, claimed that the
defendant, her professor Ramdas Lamb, subjected her to unwelcome sexual
advances, including sixteen rapes, and that he bribed other students into
sexual relationships through his advisor position. Lamb counterclaimed.
After a fourteen-day trial, a jury found in favor of Lamb, awarding him
$40,000 in general damages, $12,750 in special damages, and $80,000 in
punitive damages.

In these three cases, the compensatory awards totaled $453,053, with a
mean of $151,017, and median of $300 (Table 11). The punitive damages
awards totaled $80,751, with a mean of $26,917, and median of $750. The
punitive-to-compensatory ratios in the three cases ranged from a low of 0.18
(Gretzinger v. Lamb, F3), to .33 (Kikumoto v. HTH Corp., S36), to 2.5
(Vidmar v. Kan, S24), with a total mean ratio of 1.00 and median of .33. The
2:1 cap but not the 3:1 cap would have affected only the Vidmar case
(reducing the award from $750 to $600), but not the other two cases.

535 See, e.g., supra notes 364-368 and accompanying text.

53 vidmar & Rose, supra note 71, at 487.

37 Compare Vidmar & Rose, supra note 71, tbl. 2 (noting 20 products liability cases in which punitive
damages were presented to the jury) with text, id. at 496 (explaining that awards were made in 16 of those
20 cases).

538 Id. Table 2.
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Kikumoto v. HTH Corporation (Case S36): In what plaintiff alleged as
a whistleblowers’ case, the plaintiff claimed he was wrongfully
terminated for opposing defendant corporation’s policies on race
discrimination, and for drawing attention to building-code and worker-
safety violations. The plaintiff told the defendant he was also
substantially underpaid. The defendant HTH Corporation
counterclaimed, contending the plaintiff had obtained confidential
records, was extorting a salary increase, and had been justly terminated.
The jury found for the defendant on all counts and awarded the
defendant symbolic damages of $3.00 for the breaches and $1.00 in
punitive damages.

These “reverse punitives” cases are so unusual that comparing them with
cases in other categories is not illuminating. They do demonstrate, however,
that punitive damages claims by plaintiffs can backfire, and that juries (and
courts) will sometimes turn the tables on a misguided or unsympathetic
plaintiff. Only in the Gretzinger case, however, was the reverse punitive
damages award substantial ($80,000).

D. Tort Reform Rhetoric: Undue Burden on Certain Defendants?

A common complaint made by tort reformers is that the unfair burden of
punitive damages falls most heavily on businesses, landowners, and medical
professionals.’®® A review of the narratives in the Hawaii cases discussed
above suggests that these criticisms lack substantial support.

Other than the seven cases mentioned in Category 2: Abusers of Power, in
which private Hawaii businesses were sued as employers of the plaintiff (e.g.,
for wrongful termination or sexual harassment) (11% of all judgments),
businesses were held liable for punitive damages in only five of the sixty-
three cases (8%).>*° In Clawson v. Sears Roebuck & Co. (S14), Sears
unlawfully initiated a false arrest and was found liable for $20,000 in punitive
damages (but was granted a motion for a new trial). In Masaki v. General
Motors Corp. (S16), the punitive damages verdict for GM’s defective van set
arecord at $11.25 million (but this was reversed on appeal). In Tabieros v.

5% Five cases in the study involved legal professionals as defendants for claims ranging from fraud,
malpractice, and defamation (see Table 13, available on author’s website: Critcher v. Critcher, S7; Rodman
v. Appell, S21; Lessary v. Lessary, S22; Mohr v. Kaan, S30; and Locricchio v. Legal Services Corp. of
Hawaii, F1), but punitive damages judgments against legal professionals never seem to be mentioned as an
inspiration for tort reform.

0 See Table 13 on author’s website.
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Matson Navigation Co., Inc. (S31), Clark Equipment was found 34% at fault
and assessed punitive damages of $52,000 (also overturned on appeal).**! In
Kim v. Nova International Hawaii Co., Ltd. (832), the defendant dba
Maharaja nightclub was hit with punitive damages of $25,000 for failure to
stop or intervene in a bar fight. Lastly, in Mitchell v. Physicians Health Plan
of Minnesota (F2), Westin Hotels dba Mauna Kea Beach Hotel hotel was
found 53% negligent to a hotel guest rendered a quadriplegic when it knew of
137 prior incidents at its beach (punitive damages totaled $3 million).

Of these five defendants, four were major national corporations (Sears,
General Motors, Westin, and Clark Equipment) and one (Nova International
Hawaii Co., Ltd.) was a Japanese company that purchased the large Waikiki
nightclub in 1989.%*2 Thus, although economic contributions of non-Hawaii-
based corporations are undoubtedly important to Hawaii’s economy, it cannot
be said that “local Hawaii businesses” have been hit hard, or even touched, by
punitive damages judgments during the study period for their business
activities. On the other hand, local Hawaii businesseshave certainly been
found culpable in the context of employee-employer discrimination cases
(such as the $1.5 million punitive damages judgment in Parnar, as described
in Part V C 2 above). This unusual disparity in the “business impact” of
punitive damages, however, never seems to be explained in the public debate.

Hawaii “landowners,” either individuals or businesses, were assessed
punitive damages judgments in three cases (5%): Kanehe v. Brisebois (S6),
where the defendant individuals and their farm, Waintha Valley Farms, were
all assessed punitive damages for their dog’s attack on the plaintiff; Chase v.
State of Hawaii (S23), a case in which the AOAO of the Whaler on Kaanapali
Beach was assessed $440,000 in punitive damages for failure to warn of the
dangerous shorebreak that injured the plaintiff visitor (where the AOAO knew
0f 20-22 similar incidents in front of the beachside property); and Mitchell v.
Physicians Health Plan of Minnesota (F2), mentioned above, involving the
Mauna Kea Hotel.>*

Medical professionals were held liable for punitive damages in three
judgments (5%): the two cases involving plastic surgeon Dr. McCurdy—
McCurdy v. Schlesinger, S20, where he sued another Maui surgeon who had
impugned his qualifications and forced him to relocate to Honolulu (winning
an award of $50,000 in punitive damages) and Ditto v. McCurdy, S26, where

4! See supra note 535.

342 Eor information on Nova, see State of Hawaii, Department of Business Economic Development and
Tourism, Selected Foreign Commercial Activities, 1954-1998, Japan (1988-1989), available at
hitp://www.hawaii.gov/dbedt/fia98/alpha-j88.html) (last accessed June 20, 2004).

343 See Table 13 on author’s web site.
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Dr. McCurdy was sued by a breast surgery patient for malpractice and was hit
with a $600,000 punitive damages judgment that he has, to date, successfully
appealed multiple times on procedural grounds, although the appellate courts
clearly agree with plaintiff on the merits.’* In the only other medical
professional case, Hart v. Pierner (C17), a chiropractor negligently adjusted
plaintiff’s back, causing her cervical injury. He had allegedly had been
drinking and touched plaintiff inappropriately, leading to a $9,400 punitive
damages award. Thus, only two claims actually involved medical
malpractice, and in the only one with a major award, McCurdy, the plaintiff
has to date not yet recouped any part of that punitive damages judgment more
than ten years after the favorable judgment.

In short, the qualitative data on Hawaii punitive damages judgments do not
support some of the most commonly made assertions by reform proponents
about who is hit hardest by such awards. As discussed above, the typical
defendant assessed a punitive damages verdict in Hawaii is not a private
business, landowner, or medical professional but rather an individual violent
aggressor or reckless/intoxicated driver. On the other hand, Hawaii juries,
judges, and arbitrators have entered a handful of punitive damages judgments
against some national and international corporations that do business in
Hawaii for their business-related activities or products, but not against any
businesses that might fairly be called “local Hawaii businesses.” Local
businesses have been hit with punitive damages, however, in their roles as
employers in lawsuits won by harassed or wrongfully discharged employees.
Awards have also been issued against a few Hawaii landowners and two
medical professionals. These awards have tended to be much larger than
those imposed on individuals, but several of the largest ones (Masaki,
Tabieros, and, to date, Dirtto) were successfully appealed by the corporate or
professional defendants, nullifying the awards.

Those wishing to select the poster children for tort reform in Hawaii might
be well served to examine the details of the actual judgments and the
identities of the defendants, and whether such judgments actually were ever
upheld or paid, before seeking the sympathy of legislators or the public. As
the data from the case narratives shows, the tragic torts stories that form the
bulk of the punitive damages judgments in Hawaii involved neither terribly
appealing defendants nor compelling demonstrations of unfairness. To the
contrary, the ordinary person might find -- as the juries, judges, and
arbitrators did in these cases -- that the defendants in these cases well

-deserved the sting of a punitive damages award.

See infra Appendix B for a summary of the complex appeals in this case.
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E. Comparisons to Vidmar and Rose’s Florida Study

The Florida study by Vidmar and Rose is the only published study to date
that similarly presents case narratives in punitive damages judgments sorted
into categories in order to more deeply probe the question of what types of
cases generate what types of punitive damages awards.”® To compare the
results of the two state studies,’*® some of the categories used by the Florida
study were combined to more closely match the Hawaii categories (e.g., the
Florida premises liability and professional negligence cases were matched
with the Hawaii gross negligence category). The Hawaii study did not use
two of the categories used in the Florida study (workplace injuries and
improper treatment of the dead) because there were no such reported Hawaii
judgments, and the Florida study did not have the “reverse punitive damages”
category included in the Hawaii study. Otherwise, the similarities in case
groupings are more striking than the differences.

Comparisons of the data are, of course, quite difficult given the differences
in: the periods of time studied, the court systems, the state doctrinal
backgrounds, the number of judgments studied, total population, and myriad
other factors.’®’ Nevertheless, there are some interesting similarities.
Focusing on punitive damages awards in the matched categories, for Category
1: Violent Aggressors (Hawaii, n=23)/Assaults (Florida, n=43), the median
punitive damages award in Hawaii was $20,000, compared to the Florida
median of $59,832. In Category 2: Abusers of Power (11)/Discrimination-
Harassment (13), the median punitive damages award in Hawaii was $60,000,
compared to $1,0320 in Florida. For Category 3: Drunk Drivers and Speeders
(10)/Motor Vehicle Accidents (63), the Hawaii median was $9,570 compared
to the Florida median of $21,579. For Category 4: Gross Negligence
(5)/Premises Liability & Professional Negligence (29), the Hawaii median
punitive damages award was $440,000 and the Florida median was
$1,006,172. For Category 5: Mental and Physical Freedom(8)/Information
Violations & False Imprisonment/Arrest(40), the Hawaii median was $57,500
and the Florida median was $139,814. In Category 6: Dishonesty(2)/Fraud,
Contract Violations, Financial Damages(47), the Hawaii median was
$130,000, compared to $318,055 in Florida. Finally, in the last comparable

5 The 1999 study of Ohio products liability and medical malpractices cases uses a similar categorical
technique, but does not focus on punitive damages awards. See Merritt & Barry, supra note 47, at 328-29.

34 See Table 12, available on author’s web site.

7 The Hawaii study did not, for example, adjust the dollar values for inflation, as did the Florida
study. This would tend relatively to overweight the value of earlier verdicts and the Hawaii verdicts for
purposes of comparison.
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category, Category 7: Unsafe Products(2)/Products Liability(20), the Hawaii
median was $5,561,000, compared to the Florida median of $669,936.

Thus, in six of the seven categories, the median punitive damages award in
Hawaii was substantially lower than the median punitive damages award in
Florida. Only in the last category, unsafe products, did the Hawaii median
exceed that of Florida, but the Hawaii median was based on only two cases,
and in both of those cases (Masaki and Tabieros) the punitive damages
verdict was ultimately reversed.

For Hawaii, the top three median awards categories were (in order)
Category 7: Unsafe Products, Category 4: Gross Negligence, and Category 6:
Dishonesty. For Florida, Discrimination/Harassment was the highest
comparable category, followed by Professional Negligence, and then Products
Liability. (Improper Treatment of the Dead had the highest median in
Florida, $3 million, but there were no comparable Hawaii cases reported.)
Thus, the two states were similar in sharing high median values in two out of
three of these categories: Unsafe Products and Gross Negligence.

For Hawaii, the three lowest median categories were, Category 1: Violent
Aggressors, Category 5: Mental and Physical Freedom, Category 3: Drunk
Drivers and Speeders, and Category 1: Violent Defendants. For Florida, the
three lowest median categories were Motor Vehicle Accidents (similar to
Hawaii Category 3), Assaults (similar to Hawaii Category 1), and Information
Violations (similar to part of Hawaii Category 5). Interestingly, the two states
show near-complete overlap in these three low-end categories.

Comparing the Florida and Hawaii data suggests several observations
relevant to the punitive damages debate. Even though punitive damages
judgments due to unsafe products were a small percentage of the pool (3-5%
in Hawaii, and 7% in Florida, as noted above), these cases generated the
highest median award among all eight categories in Hawaii and the fourth
highest median in Florida among the eleven categories used by the Florida
study. On the other hand, while Professional Negligence generated a high
median in Florida ($1 million) (n=12), the median in Hawaii was much lower
($304,700 when only the two medical malpractice cases are selected from
Category 4). Although the Hawaii numbers are small, it can be said that
punitive damages verdicts involving negligent, large, out-of-state corporations
in Hawaii and negligent professionals in Florida are each state’s respective
“high end” punitive damages awards. Whether it is the verdicts themselves,
the severity of the injury to the plaintiffs, the callous nature of defendants’
behavior, or a geographical-cultural factor that “drives” the award is still,
however, open to debate.

Both studies also examined the ratio of punitive damages awards to the
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compensatory awards in the judgments covered during the study periods. For
Category 1: Violent Agressors /Assaults, the median ratio in Hawaii was 0.84,
compared to the Florida median ratio of 0.4. In Category 2: Abusers of
Power/Discrimination-Harassment, the median ratio in Hawaii was 0.61,
compared to 2.3 in Florida. For Category 3: Drunk Drivers and
Speeders/Motor Vehicle Accidents, the Hawaii median ratio was .05,
compared to the Florida median ratio of 0.1. For Category 4: Gross
Negligence/Premises Liability & Professional Negligence, the Hawaii median
ratio was 0.99, compared to a merged value of the two-component Florida
median ratio of 1.5. Category 5: Mental and Physical Freedom/Information
Violations & False Imprisonment/Arrest, the Hawaii median ratio was 1.75,
compared to a merged value for Florida of 0.75. In Category 6:
Dishonesty/Fraud, contract violations, financial damages, the Hawaii median
ratio was 9.71, compared to 1.0 for Florida. Finally, in the last comparable
category, Category 7: Unsafe Products/Products Liability, the Hawaii median
ratio was 1.15, compared to the Florida median ratio of 0.8.

In three of the four categories, the Hawaii median ratio was higher than
that of Florida. Hawaii experienced the highest ratio in Category 6:
Dishonesty (which was ranked fourth among the Florida categories), while
Florida’s highest ratio was in the Discrimination/Harassment category (ranked
sixth among the Hawaii categories). No meaningful relationship is evident
from this comparison.

The hypothetical effect of a 3:1 or 2:1 cap on both states in each category
yields an interesting result. Using the median values,>® for Hawaii
(combining all state and federal cases), the 3:1 cap or the 2:1 cap would affect
in the aggregate only Category 6: Dishonesty. Using the mean values, a 3:1
cap would affect in the aggregate only Category 2: Abusers of Power, and
Category 6: Dishonesty. A 2:1 cap would additionally affect Category 5:
Mental and Physical Freedom, but no other category. For Florida, which
provided only the median ratio for each category, a 3:1 cap would have
affected only the category involving improper treatment of the dead (a
category not relevant to the Hawaii study), but none of the comparable
categories. A 2:1 cap would have affected only two of the eleven categories
covered in the Florida study (the morbid one noted above, and the
Discrimination/Harassment category).

Thus, in both states, the proposals to cap punitive damages using a ratio

3 sing the median values provides a better indication of how the entire category would be affected,
but masks the effect on individual cases that comprise the category. Thus, even though the median value
for Category 1 shows no effect ofa2:1 or 3:1 cap on the category as a whole, 4-5 of the 23 individual cases
would be affected (see Table 4, infra).
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would affect primarily only two to three of the major categories of punitive
damages judgment cases, with the commonality being Category 2: Abusers of
Power and Florida’s Discrimination/Harassment category. This comparison
suggests that the burden of ratio caps may fall disproportionately on the
plaintiffs in those cases that involve no physical, but high mental injury,
typically a discrimination or harassment claim by an employee against an
employer. In addition, as noted above, in Hawaii, eight of these ten cases in
Category 2 involved a female plaintiff. Is a cap that has a highly
disproportionate impact on women who have been subject to harassment or
discrimination by their employers the end policy result desired by tort
reformers? Caps in Hawaii would also have the most impact in cases
involving violent defendants and dishonest defendants. On the other hand,
drunk drivers and speeders would be the most protected from the impact of
caps. Policy makers could, and should, consider the specific impacts of the
blunt tool of caps in past judgments like these before enacting such a crude
solution to the perceived problem of high punitive damages awards.

VI. CONCLUSION: RHETORIC, REALITY, AND INTEGRATED EMPIRICISM

An integrated empirical analysis of Hawaii’s experience with punitive
damages over the past seventeen years provides some new realistic insights
into the national and local rhetoric surrounding the punitive damages debate.
Four major contextual factors provide a fertile ground for high and frequent
punitive damage awards in Hawaii. First, the State’s political-social history is
distinctly liberal, big-D Democratic, and supportive of individual rights.
Second, modern tort law developments in Hawaii have been predominantly
pro-plaintiff, and in many areas, have led the country in expanding victims’
access to the tort law system. Third, Hawaii’s punitive damages
jurisprudence is one of the most expansive in the country. Aside from the
adoption of the clear and convincing standard of proof in 1989, the Hawaii
courts have broadly interpreted the purpose and application of punitive
damages, and have almost uniformly endorsed jury awards using a relaxed
standard of review. Fourth, the Hawaii Legislature has not, despite
considerable pressure from tort reform proponents over the past two decades,
adopted any specific restrictions on punitive damages awards. The relatively
weak interest of the Hawaii Legislature in tort reform compared to other states
reflects a strong plaintiffs’ bar and a deep-seated resistance to measures that
. would restrict the tort remedies of Hawaii residents. These four factors, taken
together, would suggest that Hawaii should have a very high rate of punitive
damages awards and high award amounts. Indeed, these are exactly the
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allegations made by proponents of tort reform and stated year after year in the
preambles and hearings for proposed legislative restrictions on punitive
damages. But these claims turn out not to be true.

The quantitative data derived from seventeen years of reports in Personal
Injury Judgments Hawaii do not support these popular critiques of Hawaii’s
tort law system. After surveying 2,250 tort judgments and, in more detail, the
63 punitive damages judgments rendered in the Hawaii state courts, the
CAAP system, and the Hawaii federal court, this article concludes that many
of the most commonly held beliefs about punitive damages awards in Hawaii
are not based on fact.

Contrary to popular opinion, the annual number of punitive damages
judgments is “puttering along,” even declining, and certainly not
“skyrocketing” in Hawaii. The average annual rate of punitive damages
Jjudgments in the Hawaii state courts is 5.29%; the federal court rate was
3.53%, the combined state/CA AP rate was 3.18%; and CAAP had the lowest
rate of 1.3%.>® Viewed longitudinally, judgments are also not rapidly
increasing. To the contrary, the number of punitive damages judgments over
time averages only about two per year in state court. In five of the past
seventeen years, the Hawaii state courts reported no punitive damages
judgments. CAAP awards per year have never exceeded three, and have been
either one or zero in eleven of the fifteen years studied.

Punitive damages awards are “moderately often” but not “routinely”
requested in Hawaii. Surprisingly, the highest mean annual request rate for
punitive damages (43%) found in the study occurred in federal not state court.

In state court, in those cases that resulted in judgment, plaintiffs requested
punitive damages about 37% of the time, substantially higher than the 15%
annual mean for CAAP, but in less than one-third of the reported judgments
when state and CAAP cases are combined.”® The trend over time in the rate
of requests is downward.

Hawaii plaintiffs are not usually successful on their requests for punitive
damages. In cases that went to judgment, plaintiffs had a mean annual
success rate (an award of punitive damages in the reported judgments where a
request was made) of 13.65% in state court, compared to 8.39% in CAAP,
and 6.6% in federal court.’®' This success rate appears to be much lower than
that uncovered in a similar study of Florida punitive damages judgments.
Even winning plaintiffs in Hawaii face long odds on their punitive damages

4 See supra Part IV C 1.
530 See supra Part IV C 2.
551 See supra Part 1V C 3.
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claims. In cases where plaintiffs prevailed at judgment, they won punitive
damages only 12.19% of the time in state court, in 5.49% of the combined
state/CAAP cases, about 6.62% of the time in federal court, and 1.60% in
CAAP.*? In short, in Hawaii, for state tort cases that go to judgment, winning
_ plaintiffs receive punitive damages in approximately 1 out of 18 of their
successful cases, lower than the comparative national rates of success.

The amount of Hawaii punitive damages awards do not appear to be
grossly excessive as often claimed. The mean state award was about the same
in federal and state court—3$552,457 and $536,429, but much lower in CAAP
($21,780)—with a total of $21.5 million in state punitive damages awards,
about 5.7 times the amount awarded in federal court, and about fifty-eight
times the amount awarded by CAAP.>*> The median awards were, however,
much lower for each forum, indicating a handful of high awards but a larger
base of more modest awards. The Hawaii median award amounts-—$88,500
for state court, $5,000 for CAAP, and $0 for federal court—fell within the
national range found in comparative studies. In Hawaii, only three of the
thirty-nine total state court punitive damages awards (approximately 8%)
exceeded $1 million, the same rate as found by two national studies. Two of
these three high awards were reviewed by the Hawaii Supreme Court, which
upheld one (Parnar, $1.5 million) and reversed the largest one (Masaki,
$11.25 million).

When the “proportionality” of punitive damages judgments in Hawaii is
viewed in terms of the relationship between the compensatory and the
punitive awards, the study results indicated a mean annual exceedence rate of
34.36% in state court cases, 23.33% in CAAP cases, and 11.76% in federal
court cases.” Thus, in Hawaii, the amount of punitive damages usually does
not exceed the compensatory damages award. In terms of the ratio of punitive
damages to compensatory damages, the state courts had the highest mean of a
3.03 (calculated as a mean of individual cases compared to 1.11 as an overall
mean), compared to .894 for CAAP, and .55 for the federal courts. When we
consider individual judgments instead of the mean, a 3:1 cap would have
affected the awards in 43% of the federal cases, 20% of the state court cases,
and 12% of the CAAP cases. A stricter 2:1 cap would have additionally
affected only 8% more of the state cases.

Even though it would have less impact in state court than in federal court,
a state ratio cap would limit some (but not all) of the larger verdicts. If the

52 See supra Part IV C 4.
5% See supra Part IV C 5.
5% See supra Part IV C 6.
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often-proposed flat cap of $250,000 were adopted, it would have affected
21% of the state judgments, none of the CAAP judgments, and 29% of the
federal judgments, resulting (presumably as intended) in a significant
reduction in punitive damages totaling $18,175,974.

Such formulaic reform is a blunt instrument, dampening punitive damages
judgments in cases with no or low physical injury but high mental harm or
publicly injurious conduct, a disproportionate impact that should be
considered in the debate. As demonstrated in the Florida and Hawaii studies,
the different caps can have very disparate impacts on specific cases and may
limit recovery in cases with unusually compelling facts. Some of the kinds of
cases that would be hurt most by caps would be cases involving female
employees winning lawsuits against employers, lawsuits by individuals hurt
by violent defendants, and plaintiffs injured at the hands of dishonest
defendants. On the other hand, drunk drivers and speeders would be the most
protected from the impact of caps. These consequences should be considered
by policymakers while considering such reform.

Should the decisionmaking on punitive damages awards be taken away
from Hawaii juries and become the exclusive province of judges? When used
to compare the mean awards for juries, judges, and arbitrators, the data
indicate that juries do award substantially higher amounts (about sixteen times
higher) of punitive damage judgments than either judges or arbitrators, but the
median award of juries is only 1.3 times higher than of judges, and four times
higher than of arbitrators.”® The study suggested, however, that the
difference needs to be considered in light of the different kinds of cases that
end up in front of juries. Juries tended to hear the more complex severe injury
cases, while judges tended to have shorter and “easier” cases involving
defaulting defendants or admissions of liability. By definition, CAAP
arbitrators hear the lowest value cases, but these non-jury attorney-arbitrators
have also issued many punitive damages awards, usually small amounts but
also up to $100,000 (DuPont v. Pichay, C8, in favor of police officer
wounded by an automatic weapon). Moreover, given the existing system of
trial court review of jury awards, it is not clear whether removing punitive
damages awards from jury decisionmaking would make a substantial
difference in the amounts awarded.

Thus, the quantitative analysis of the data from the Hawaii tort and
punitive damages judgments creates a portrait of punitive damages in Hawaii
that provides little or no support for some of the most commonly asserted
claims about the infirmities of the punitive damages award system. Viewing

%5 See supra Part IV C 7.
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the data in light of the macro trends in Hawaii tort filings, population, and
economic data strengthens this conclusion.”® Over the study period, despite
an overall increase in tort filings and rise in population, there has been a
general decline over time in per capita tort filings, the number of tort
judgments, requests for punitive damages, and punitive damages judgments.
Moreover, Hawaii has experienced a distinctive period of “tort litigation
decline” beginning in approximately 1995 and evident through the final years
of the study. From this macro perspective, the trends in the Hawaii punitive
damages data appear even more subdued, and even dull.

Similarly, qualitative analysis of the stories behind Hawaii’s punitive
damages awards indicates that the types of cases that result in such awards are
not the typical “poster children” of the national tort reform movement.>’
When the Hawaii cases are categorized, the results indicate that the
predominant type of cases in which punitive damages were awarded in
Hawaii involved Violent Agressors (twenty-three cases, or 37% of the total
judgments); Abusers of Power (eleven cases, or 17%); Reckless and
Intoxicated Drivers (ten cases, 16%); and Offenses Against Mental and
Physical Freedom (eight cases, 13%). Together, these cases constituted 83%
of all punitive damages judgments, typically involved individuals suing
individuals, and should be regarded as the “typical” story of punitive damages
cases in Hawaii.

In contrast, the commonly used examples of punitive damages gone
awry—medical malpractice and products liability—represent very small
proportions of the total judgment pool in Hawaii. Interestingly, the most
common type of case involving a punitive damages judgment against a local
Hawaii business results from employment discrimination, where the vast
majority of the victims are women. In the non-employment context, non-local
Hawaii businesses (four mainland corporations and one Japanese company)
were held liable for punitive damages in only five of the sixty-three cases
(8%). Hawaii “landowners,” either individuals or businesses, were assessed
punitive damages judgments in three cases (5%), and Hawaii medical
professionals were held liable for punitive damages in three cases (5%), only
two of which involved malpractice. On the one hand, it is true that Hawaii
juries, judges, and arbitrators have entered some large awards against Hawaii
businesses, landowners, and medical professionals. On the other hand, when
the tragic facts and appellate history of these cases is examined, they do not
appear to be the kinds of cases with which to raise the red flag of punitive

5% See supra Part IV D.
557 See supra Part V.
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damage reform. A prime example is the judgment involving the painful
multiple botched surgeries suffered by a female plaintiff because of the
medical malpractice of defendant Dr. McCurdy (see supra Part V C 4).
Although the jury’s $600,000 punitive damages award was overturned by the
Hawaii Supreme Court for procedural reasons (and is still, apparently, unpaid
pending retrial by the defendant who filed for bankruptcy after the verdict),
the Court went to some length to condemn the defendant’s unprofessional
misdeeds.’*® Moreover, in an earlier case, McCurdy himself sought and won
$350,000 in punitive damages (reduced by the judge to $50,000) against a
fellow physician for defamation (McCurdy v. Schlesinger, Case S20),
undercutting the credibility of any protestations on his behalf against the
“unfair” use of punitive damages.

Comparing the qualitative portion of the Hawaii study to similar
categorical analysis of Florida verdicts suggests some notable patterns in
awards.”® In six of the seven comparable categories, the median punitive
damages award in Hawaii was substantially lower than the median punitive
damages award in Florida. The two states shared high median values in two
out of three of these categories, Unsafe Products and Gross Negligence, and
in the former category, the Hawaii median exceeded that of Florida; however,
this was based on punitive damages judgments in only two Hawaii cases, both
of which were reversed on appeal. When the two state studies were compared
in terms of the potential impacts of ratio caps, in both states, only two to three
of the major categories of punitive damages judgment cases would be
affected, with the commonality being Hawaii’s Abusers of Power and
Florida’s Discrimination/Harassment categories typically involving a claim by
an employee against an employer and, in Hawaii at least, predominantly
female plaintiffs. If this impact were considered, ratio caps might be a less
attractive “solution” to high punitive damages awards. As in other areas of
the analysis, the more closely the data are examined, the more the results
appear to contrast with the popular rhetoric of tort reform.

[n conclusion, the Hawaii study attempted to create a new, more accurate
picture of the entirety of one state’s experience with punitive damages
judgments. Like a mosaic, when the fragmented pieces of data are cohesively
organized and presented, new perspectives emerge that are not accessible
when the viewer either stands too close or too far from the detail. Using the
many-layered contexts of Hawaii’s jurisprudential, doctrinal, and legislative

358 See Ditto case narrative infra Appendix B.
59 See supra Part V E.
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history, together with the rich quantitative and qualitative data gathered from
all of the 2,250 Hawaii tort judgments over a seventeen-year period,
empiricism is merged with narrative, law, and real life. Complete integration
of the available, excavated, and sifted data in the complex and constantly
changing world of tort law is an almost impossible task, yet this article
suggests the effort is worthwhile and offers a framework for this new kind of
empirical approach. If those most involved in the ongoing national and state
policy debate over punitive damages are willing to probe the complexities of a
more comprehensive range of information than is usually considered on this
issue, then this kind of approach can help bridge the communication gap
between the vigorous ongoing research of the legal academy and the other
equally important considerations of the legislative participants in the punitive
damages polemic. Through a more rational discussion, agreement perhaps
can be found on how best to modify the tort system. That discussion should
be grounded on the two areas of apparent consensus among the warring
factions: first, that punitive damages are an extreme remedy best suited for
extreme torts, and second, that reality and not rhetoric should be the
foundation for any future changes in tort law policy, in Hawaii and
nationwide.
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Mean Punitive Damages Awards (MN $PD AWD)

==0—MN $PD AWD; Mean of Annual Means: $452,812; Median of Annual Means:

$29,500

- 4 = MN $PD AWD Excluding Masaki award; Mean of Annual Means: $371,293;
Median of Annual Means: $29,500 -

LJ

1985
6)

$27,500| (8318 5& \ |$223 780] [s267,500) $262 500

Js163.429

$181,000
m 529500.. - -

e

1986

()

1987
5)

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998
® o @ o * @ © O @ @

Year of Judgment

1999 2000 2001

@

(0)

(1)

8¢

son1jod » Mo fo jpuinop

EV1:XX'I0A]



Dollar Amount

$5,000,000

$4,000,000

$3,000,000

$2,000,000

$1,000,000

State Chart 8

Tort Judgments in Hawai'i State Circuit Courts: 1985-2001
Median Punitive Damages Judgments (MD $PD AWD)

—&—MD $PD AWD; Mean of Annual
Medians: $356,343

[#h0.000][55 500{520.000] $37:500]

$181,000

$0

(# AWDS)

O,

e o

1985
)

1986
4

1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001

G ® © 2 v @ @ »o © @ @ M (@ (0

Year of Judgment

Q)]

[¥00T

SaSpup(g AU NDMDE]

€8¢



120%

100%

80%

60%

Percent

40%

20%

0%

(SPD AWD>$CD
AWD/
#PD JGT)

State Chart 9
Tort Judgments in Hawai'i State Circuit Courts: 1985 - 2001
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State Chart 10
Tort Judgments in Hawai'i State Circuit Courts: 1985 - 2001
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State Chart 12
Tort Judgments in Hawai'i State Circuit Courts: 1985 - 2001
Punitive Damages Judgments (#PD JGT) by Decisionmaker:
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Tort Judgments in Hawai'i State Circuit Courts: 1985 - 2001
Total and Percentage of Punitive Damages Judgments (#PD JGT), by
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Tort Awards (#T AWD), Requests for Punitive Damages (#PD REQ), and Punitive Damages

Awards (#PD AWD)
== #TAWD:; 15-year Total: 1328; 130
Mean: 88.53; Median: 98
123
~&—#PD REQ; 15-year Total: 195; 119
Mean: 13 00; Median: 12 *
112
—a—#PD AWD; 15-year Total:17;
Mean: 1.13; Median: 1 104
102
=—Linear Trendlines 88 9
80
76
65
62 ) 60
Tort Awards PD Requests PD Awards
y = 1.6893x + 75.019 y=0.1107x + 12.114 y = -0.0429x + 1.4762
R?=0.071 R?=0.0072 R? = 0.0374
2
25
A 16
10 1/ \\ 10 8 4
1 3 1 1 1
_#E:#‘&P%— * - h—cdncmurd, |

1987 1988 1989 1990 1991 1992 1993 1984 1995 1996 1997 1998 1999 2000 2001
Year of Award

[+00Z

sa8vup(q aanng VML

16T



Percent

CAAP Chart 2:
Tort Awards in Hawai'i State CAAP: 1985-2001
Percentage of Punitive Damages Awards (##D AWD)
Compared to Total Tort Awards (#T AWD)
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CAAP Chart 3
Tort Awards in Hawaii State CAAP: 1985-2001
Percentage of Punitive Damages Awards (#PD AWD)
Compared to Requests for Punitive Damages (#PD REQ)
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CAAP Chart 4
Tort Awards in Hawaii State CAAP: 1985-2001
Percentage of Requests for Punitive Damages (#PD REQ)
Compared to Tort Awards (#T AWD)
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CAAP Chart 5
Tort Awards in Hawai'i State CAAP: 1985-2001
Punitive Damages Awards (#PD AWD)
Compared to Awards for Plaintiffs (#P AWD)
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CAAP Chart 6
Tort Awards in Hawaii State CAAP: 1985-2001
Punitive Damages Awards ($PD AWD)
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CAAP Chart 9
Tort Awards in Hawai'i State CAAP: 1985-2001
Percentage of Awards Where the Punitive Damages Award ($PD AWD)
Exceeded the Compensatory Damages Award ($CD AWD)

(002

$a8pwD(] AN HDMDE]

.. - 100.00% 100.00%
100%  [rm— . o %
——% $PD AWD>$CD AWDHPD AWD:; 15-year Total: 6/17;
Overalt Mean: 35.29%; Mean of Annual %: 23 33%;
Median: 0%
80%
66.67%
60% A
50.00%
40%
33.33%
20%
0.00% 0.00% / 00% 0~00°/\ °-°0¥ 0-003\ 0.00% 0.00% 0.00 0.00% 00% 0.009
0% & g g 4 4 L g + <> < + g

1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001
(00) (0/0) (0/0) (W3) (U2) (0/0) (0/1) (2/3) (0/0) (OM1) (0/2) (1) (0N} (0/0) {(0M) (/1) (0N)

Year of Award

66¢C



Ratio

CAAP Chart 10

Tort Awards in Hawai'i State CAAP: 1985-2001
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Tort Judgments for Hawai'i Federal District Courts: 1985-2001
Number of Tort Judgments (#T JGT), Requests for Punitive Damages (#PD REQ),
and Punitive Damages Awards (#PD JGT)
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Federal Chart 2

Tort Judgments in Hawaii Federal District Court: 1985-2001

Percentage of Punitive Damages Judgments (#PD JGT)
Compared to Tort Judgments (#T JGT)
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Federal Chart 3
Jort Judgments in Hawal'i Federal District Court: 1985-2001
Percentage of Punitive Damages Judgments (#PD JGT)
Compared to Requests for Punitive Damages (#PD REQ)
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Federal Chart 4
Tort Judgments in Hawai'i Federal District Court: 1985-2001
Percentage of Requests for Punitive Damages (#PD REQ)
Compared to the Tort Judgments (#T JGT)
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Tort Judgments in Hawai'i Federal District Courts: 1985-2001
Percentage of Punitive Damages Judgments (#PD JGT)
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Federal Chart 7
Tort Judgments in Hawai'i Federal District Court: 1985-2001
Mean Punitive Damages Awards (MN $PD AWD)
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Federal Chart 8
Tort Judgments in Hawai'i Federal District Court: 1985-2001
Median Punitive Damages Judgments (MD $PD JGT)
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Tort Judgments in Hawai'i Federal District Court: 1985-2001

Ratio of Punitive Damages Award ($PD JGT)
to Compensatory Damages Award ($CD JGT)

A $PD AWD:$CD AWD; Mean of Case Ratios: .55;

Overall Mean Ratio: 2.7; Median: 1 56

50
-
4.
4‘.
15
A
0.5 vo
0.2 A A
A
1 2 3 4 5 6 7

Punitive Damages Awards

o1¢

$211]0d ¥ MV fo jpuanof

P 1IXX10A]



Number of Cases

Federal Chart 11
Tort Judgments in Hawai'i Federal District Court: 1985-2001

Punitive Damages Judgments (#PD JGT) by Decisionmaker: Jury and Judge
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Tort Judgments in Hawai'i Federal District Court: 1985-2001
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Table 1:

All Punitive Damages Judgments: Impact of $250,000 Cap
Case Plaintiff Compensa | Punitive Affect | Lossto P
Code Name tory Damages ed by

Damages $250k
cap?
STATE
Sl Nakagawa $1,212,810 | $2,500 n
S2 Sananikone $47,020 $75,000 n
S3 Ofisa $40,000 $20,000 n
S4 Caris $16,370 $10,000 n
S5 Sorrell $10,691 $30,000 n
S6 Kanehe $30,300 $75,000 n
S7 Critcher $95,000 $10,000 n
S8 Batungbacal | $98,269 $3.000 n
S9 Niesl $2493 $40 n
S10 Sigler $10,950 $50,000 n
St Parnar $575,000 $1.5m Y $1.25m
Si2 Oakes $6.,306 $5.000 n
SI13 Cuson $275,000 $7.500 n
Si4 Clawson $37,352 $20,000 n
SIS Reder $14,975 $15,000 n
S16 Masaki $5,284,000 | $11.25m Y $1lm
S17 Tilton $4.110 $3.00 n
S18 Uyeoka $4.212,000 | $25,000 n
$19 Rod $55.893 | $4.000 n
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S20 McCurdy $25,000 $50,000 n
S21 Rodman $12,943 $250,000 n
S22 Lessary $181,000 $800,000 Y $550,000
S23 Chase $282,750 $440,000 Y $190,000
S24° | Vidmar $1000 $7,500 n
[S247°' | Vidmar v. $300 $750

Kan (for Kan) (for Kan) (n)
S25 Calleon $644,510 $150,000 n
S26 Ditto $1,403,500 | $600,000 Y $350,000
S27 Kfentzis $262,072 $£70,000 n
S28 Santiago $250,000 $250,000 n
S29 Schmidt None $35,000 n
S30 Mohr $1,000 $1,500 n
S31 Tabieros $479,400 $52,000 n
S32 Kim $7,400 $25,000 n
S33 Sullivan $1.312m $500,000 Y $250,000
S34 Mcauley $65,600 $62,000 n
S35 Schefke $504,892 $300,000 Y $50,000
S36 Kikumoto v. | $3.00 $1.00

HTH Corp. (for HTH) | (for HTH) n
S37 Wilder $2900 $50,000 n
S38 Awai $50,607 $15,000 n

9 This case is also listed under Category 8 because punitive damages were also awarded to the

defendant.

%! This case was also counted in Category 1.
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S39 Takaki $400,000 $4,785974 | Y $4,535,974
Total 8/39= | $18,175,974

20.51

%
CAAP
Cl Laronal $13,318 $5,000 n
Cc2 DeGuiar None $100 n
C3 Searles $27,000 $2,000 n
C4 Ito $19,252 $1.00 n
Cs Harper $2779 $3000 n
Cé6 Gregory $317,316 $100,000 n
Cc7 Armstrong $27,559 $50,000 n
C8 Du Pont $52,190 $100,000 n
C9 Panganiban | $3,561 $3,000 n
Cl10 Ching $20,849 $5,000 n
Cll1 Rosette $20,940 $23,750 n
Cl12 Hubert $26,568 $5.000 n
Ci13 Yuson $79,180 $15,000 n
Cl4 Does $12,000 $32,000 n
Cls Subia $23,000 $12,000 n
Cl6 Floyd $3,113.89 | $5,000 n
C17 Hart $9,465 $9.400 n
Total 0/17=0

%
FED
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Fl Locricchio $427,000 $100,000 n
F2 Mitchell $9.2m $3m Y $2,750,000
F3 Gretzinger $452,750 $80,000
v. Lamb (for Lamb) | (for Lamb) | n
F4 Arceneaux $12,000 $60.000 n
F5 Mano $163,750 $100,000 n
Fé6 Carnell $32,000 $65.,000 n
F7 Pulse $50,000 $350,000 Y $100,000
Total 2/7= $2,850,000
28.57
%
Table 2:
Distribution of Punitive Damages Cases Among;Categories562
Cat. | #St. | % of # % of # % of Total | % of
Cat./ CAAP | Cat/ Fed | Cat./ # total
% of % of %
Ss Cs of Fs
1 57% 10 43% 0 0% 23 36.5
33% 59% 0% %
2 64% 2 18% 2 18% 11 17.4
18% 12% 29% 6%
3 60% 4 40% 0 0% 10 15.8
15% 23% 0% 7%
4 60% 1 20% 1 20% 7.9
8% 6% 14% %
5 62% 0 0% 3 38% 12.6
13% 0% 43% 9%

2 Pparentheses indicate percentage il all three cases in Category 8 are counted (one of which is also
counted in Category 1).
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6 2 100% 0 0% 0 0% 2 317
5% 0% 0% %
7 2 100% 0 0% 0 0% 2 3.17
5% 0% 0% Yo
8 1 50% 0 0% 1 50% 2(3) 3.17
Q) (67%) 0% 33%) %
3% 14%
All 39 62% 17 27% 7 11% 63 2
(40) (64)
Table 3:

Summary of Judgment Amounts & Ratios, By Category

Omitted due to layout constraints; available at author’s website:
www2. hawaii.edu/~antolini

Table 4:

Category 1: Violent Aggressors: Assaulters, Batterers, and Arsonists
(Mean of Ratios calculated from total of all ratios, divided by 23 = 1.82.

Overall Mean Ratio calculated from Total Pds/Total CDs = 3.30)

Case Plaintiff | Compens- Punitive Narrative Ratio
Code Name atory PD:
CD
S3 Ofisa $40,000 $20,000 woman 5
abducted,
beaten, raped,
sodomized
S4 Caris $16,370 $10,000 woman beaten, .6
choked in
attempted
murder
S8 Batung- $98,269 $3,000 police officer .03
bacal beat P over
parking space
dispute
S9 Niesl $2493 $40 boy pushed boy | .02
into ditch
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S10 Sigler $10,950 $50,000 police officers 4.57
arrested and
beat P

Si12 Oakes $6,306 $5,000 police officer .79

beat P in front
of wife/children
over traffic spat

Si9 Rod $55,893 $4,000 high school .07
beating
$24°* | Vidmar | $1000 $7.500 sexual abuse, 7.5
assault, battery
of woman
S27 Kfentzis | $262,072 $70,000 nightclub brawl | .27
S28 Santiago | $250,000 $250,000 fellow inmate 1.0
drove pencil
into P’s eye
S32 Kim $7,400 $25,000 bar fight 3.38
S34 Mcauley | $65,600 $62,000 woman beaten .95
and abused by
Waikik bar
customers
S39 Takaki $400,000 $4,785.974 arson of 11.90
competitor’s
movie
production
truck
S (13) | Subtotal | $1,216,713 $5,292,514 31.58
57% MN $ 93,593 $ 407,116 2.43
™MD $ 40,000 $ 20,000 .79
C2 DeGuiar | none $100 missed punch 0

by illegal parker

mistaken

%% Note this case is also listed under Category 8 because punitive damages were also awarded to the
defendant.
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Cs Harper $2779 $3000 identity beating | 1.08
of young
woman
Cé Gregory | $3317,316 $100,000 bullet to groin 32
in confrontation
over girlfiend
C7 Arm- $27,559 $50,000 football battery | 1.81
strong
C8 Du Pont | $52,190 $100,000 burglar shot 1.92
officer with
automatic
weapon
C9 Pangan- | $3,561 $3,000 woman .84
iban kidnapped,
raped, beaten,
left in field by
former
boyfriend
Cl10 Ching $20,849 $5.000 unprovoked .24
tackling
disabled P
Cl1 Rosette $20,940 $23.750 high school 1.13
security guard
beat student
Cl2 Hubert $26,568 $5,000 sleeping P .19
sexually
assaulted
/beaten by
another man
Cl4 Does $12,000 $32,000 woman lured 2.67
and sexually
assaulted
C Subtotal | $ 483,762 $321,850 10.20
(10) MN $ 48,376 $ 32,185 1.02
43% MD $ 20,895 $ 14,375 .96

F(0)
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0%
All Total $1,700,475 $5,014,364 Overall Mean 41.78
Table | MN $ 73,934 | $ 244,103 | Ratio=3.30 1.82
3 MD $ 20,940 $ 20,000 .84
N=23
Table 5:

Category 2: Abusers of Power: Sexual Harassers, Wrongful
Terminators, Relatiatory Dischargers

(Mean Ratio ol 2.88 calculated by totaling all ratios in column then dividing by 11. The Overall Mcan
Ratio ($2.715 divided by $3.292) is .82. The Mean Ratio is much higher because ol the Wilder casc,
which had a 17.24 ratio, which gets “hidden” when the Overall Ratio is calculated.)

Case
Code

Plaintiff
Name

Compens-
atory

Punitive

Narrative

Ratio
PD:CD

S5

Sorrell

$10,691

$30,000

fraudulent
psychiatrist
forced P’s
eviction

2.80

Stl1

Pamar

$575,000

$1.5m

woman fired
to prevent
testimony to
grand jury

2.60

S25

Calleon

$644,510

$150,000

wrongful
termination
wh.-blower

23

S33

Sullivan

$1.312m

$500,000

older top
female car
sales
manager
demoted and
replaced by
younger
men

.38

S35

Schefke

$504.,892

$300,000

age discrim.,
retaliation
against older
man

.59
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S37 Wilder $2,900 $50,000 female hair 17.24
salon
employee
sexually
harassed by
employer
S38 Awai $50,607 $15,000 homosexual | .30
supervisor
MD harassed P
on the job
S(7) Subtotal | $3,100,600 $2,545,000 24.14
64% | MN $ 442942 $ 363,571 345
MD $ 504,892 $ 150,000 .59
Cl Laronal $13,318 $5.,000 woman 38
sexually
abused by
employer
Ci6 Floyd $3,113.89 $5.000 woman
constructive | 1.6]
discharge
for refusal to
work on
sabbath
C(2) | Subtotal | $16,431.89 $10,000 1.99
18% | MN $8,215.95 $ 5,000 995
MD $8,215.95 $ 5,000 995
F4 Arcen- $12,000 $60,000 female labor | 5.00
eaux organizer
MD sexually
harassed by
employer
F5 Marno $163.,750 $100,000
female 61
union
employee MD
wrongfully
terminated
and defamed
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F(2) Subtotal | $175,750 $160,000 5.6
18% | MN $ 87,875 $ 80,000 2.8

MD $ 87,875 $ 80,000 2.8
All Total $3,292,781.89 | $2,715,000 | Overall 31.73
Tabl | MN $ 299,343.8 $ 246,818 | Mean Ratio 2.88
e2 MD $ 50,607 $ 60,000 | =.82 .61
N=11

Table 6:

Category 3: Reckless and Intoxicated Drivers: Drunks and Speeders
(Mean of Ratios calculated from total of all casc ratios, divided by 10 = .34.
Overall Mean Ratio calculated from Total Pds/Total CDs = .026.)

Case | Plaintiff | Compensa { Punitive Narrative Ratio
Code | Name tory PD:C
D
Si Naka- $1,212,810 | $2,500 driver admitted .00
gawa liability for instant
death of P
S2 Sana- $47,020 $75,000 drunk driver 1.6
nikone admitted liabilty
for rear-ending P
Si3 Cuson $275,000 $7,500 drunk driver hit .03
kids on school
lawn and fled
S15 Reder $14.975 $15.000 drunk driver 1.00
admitted he hit P
and infant
daughter, then fled
S17 Tilton $4,110 $3.00 drunk driver .00
admitted rear-
ending van with
three children
S18 Uyeoka $4.212,000 | $25,000 drunk driver .00
admitted crashing
head-on into P,
catastrophic
injuries
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S (6) | Subtotal | $5,765,915 | $128,000 2.63
60% | MN $ 960,985 | $ 21,333 44
MD $ 161,010 | $ 11,250 .02
C3 Searles $27,000 $2,000 D admitted rear- .07
ending P and

fleeing scene

C4 Ito $19,252 $1.00 D drank, fell .00
asleep at wheel,
rear-ended P

C13 Yuson $79,180 $15,000 minors speeding on { .19
freeway crashed

into elderly P
driver
Cl5 Subia $23,000 $12,000 drunk driver .52
admitted rear-
ending P on
highway
C (4) | Subtotal | $148,432 $29,001 .78
40% MN $ 37,108 $ 7,250 .195
MD $ 25,000 $ 7,000 .13
F (0) | Subtotal | - - -
0% MN
MD
All Total $5,914,347 | $154,004 Overall Mean 341
Tabl | MN $ 591,435 | $ 15,400 Ratio = .026 34
el MD $ 37,010 | $ 9,750 .05

N=10
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Category 4: Gross Negligence: Dog Bites, Shorebreak Accidents,
Medical Fraud, Workplace Injury

{Mean of Ratios calculated from total of all ratios, divided by 5= 1.156.
Overall Mean Ratio Calculated from total Pds/total CDs = .38)

Case | Plaintiff | Compensato | Punitive Narrative Ratio
Code | Name ry PD:CD
S6 Kanehe $30,300 $75,000 Akita bit P 248
multiple times,
bit 5 other
people
S23 Chase $282,750 $440,000 hotel failed to 1.56
warmn guest of
dangerous
MD MD shorebreak; 86
prior accidents;
P permanently
disabled
S26 Ditto $1,403,500 $600,000 Dr. botched 43
breast surgery,
causing
infections and
multiple painful
procedures
S (3) { Subtotal | $1,716,550 $1,115,000 4.47
60% | MN $ 572,183 $ 371,667 1.49
MD $ 282,750 $ 440,000 1.56
Ci17 Hart $ 9465 $ 9,400 | Negligent .99
chiropractic
adjustment,
inappropriate
touching,
inebriated
defendant
C () | Subtotal | $§ 9,465 $ 9,400 99
20% | MN $ 9,465 $ 9,400
MD $ 9,465 S 9,400
F2 Mitchell | $9.2m $3m hotel failed to 32
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warn guest of
dangerous
shorebreak; 137
prior accidents;

P rendered
quadriplegic
F (1) | Subtotal | $9.2m $3m 32
20% { MN $9.2m $3m 32
MD $9.2m $3m 32
All Total $10,926,015 | $4,124,400 | Overall Mean | 5.78
Table | MN $ 2,185,203 $ 824,880 | Ratio=.38 1.156
4 MD $ 282,750 $ 440,000 99
N=
Table 8:
Offenses Against Mental and Physical Freedom:
Intentional/Negligent Infliction of Emotional Distress,
Defamation, False Arrest, Malicious Prosecution
(Mean of Ratios calculated from total of all ratios, divided by 8 = 2.22.
Overall Mean Ratio calculated from Total Pds/Total CDs = 1.89. )
Case | Plaintiff | Compens- | Punitive Narrative Ratio
Code | Name atory PD:CD
S14 Clawson | $37,352 $20,000 merchant false .54
arrest’®
S20 McCurd | $25,000 $50,000 plastic surgeon 20
y defamed, lost
business from
dispute with
competing
surgeon
S22 Lessary $181,000 $800,000 attorney coerced 4.42
and defamed
client
S29 Schmidt | none $35,000 tenant verbally NA
threatened and

%! Defendant’s motion for a new trial was granted: evidence suggested that plaintiff had engaged in
refund fraud.
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harassed by
condo guard and
president
S30 Mohr $1,000 $1,500 attorney 1.5
maliciously
defamed another
atty
S(5) | Subtotal | $244,352 $906,500 8.46
62% | MN $ 48,870 $181,300 1.69
MD $ 25,000 $ 35,000 1.5
C (0) | Subtotal | - - -
0% MN
MD
Fl Locri- $427,000 $100,000 defamation, .23
ccho wrongful
termination,
emotional distress
F6 Carnell $32,000 $65,000 woman assaulted 2.03
and abused by
arresting officers,
denied care
F7 Pulse $50,000 $350,000 P incarcerated for | 7.0
3 years on
uniawful
search/seizure of
gun, perjury of
officers
F (3) | Subtotal | $509,000 $515,000 9.26
38% | MN $169,667 $171,667 3.09
MD $ 50,000 $100,000 2.03
All Total $753,352 $1,421,500 | Mean Overall 17.72
Tabl | MN $ 94,169 $ 177,688 Ratio = 1.89 2.22
es MD $ 34,500 $ 57,500 1.75
N=

Table 9:
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Category 6: Dishonesty: Fraud, Conversion, Breach of Contract

{(Mecan of Ratios calculated from total of all ratios. divided by 2 =9.71.
Overall Mean Ratio calculated from Total Pds/Total CDs = 2.40)

reversed in
“park,” crushing
P, quadriplegic

Case | Plaintiff | Compens- | Punitive Narrative Ratio
Code | Name atory PD:CD
S7 Critcher $95,000 $10,000 son defrauded .10
mother in real
estate sale
S21 Rodman | $12,943 $250,000 | attorney abused 19.32
client trust
account
S(2) | Subtotal | $107,943 $260,000 19.42
100 MN $ 53,972 $130,000 9.71
% MD $ 53,972 $130,000 9.71
C (0) ] Subtotal | - - -
0% MN
MD
F (0) | Subtotal | - - -
0% MN
MD
All Total $107,943 $260,000 | Overall Mean 19.42
Table | MN $ 53,972 $130,000 | Ratio =2.40 9.71
6 MD $ 53,972 $130,000 9.71
N=
Table 10:
Category 7: Unsafe Products
{Mcan of Ratios calculated from total of all ratios, divided by 2 = 1.15.
Overall Mean Ratio calculated from Total ol Pds/Total of CDs = 1.96)
Case Plaintiff | Compens- | Punitive Narrative Ratio
Code Name atory PD:C
D
S16 Masaki $5,284,000 | $11.25m defective van 2.12
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S31 Tabieros | $479,400 $52,000 defective dock 1
straddler
collided with P’s
car, crushing his
legs
SQ2) Subtotal | $5,763,400 | $11,302,000 2.23
100% MN $2,881,700 | $5,651,000 1.15
MD $2,881,700 | $5,651,000 1.15
C ) Subtotal
0% MN
MD
F (0) Subtotal
0% MN
MD
All Total $5,763,400 | $11,302,000 | Mean Overall 2.23
Table MN $2,881,700 | $5,651,000 Ratio = 1.96 1.15
7 MD $2,881,700 | $5,651,000 1.15
N=2
Table 11:

Category 8: Turning the Tables: When Defendants Win Reverse

Punitive Damages
(Mean of Ratios calculated from total of all ratios, divided by 3 = 1.00.
Mean Overall Ratio calculated from Total of Pds/Total of Cds = .18)

corporation
countered that P
stole confidential
documents to
blackmail D on
salary

Case | Plaintiff Compens | Punitive | Narrative Ratio
Code | Name -atory PD:CD
S36 Kikumoto | $3.00 $1.00 Corporate officer P .33

v. HTH (for HTH) | (for alleged wrongful

Corp. HTH) termination; D
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[S24] | Vidmarv. | $300 $750 P alleged sexual 2.5
365 Kan (for Kan) | (for Kan) | abuse, assault,
battery in domestic
dispute with D; D
countered for
assault, battery,
abuse of process

S(2) | Subtotal $303 $751 2.83
67% | MN $151.5 $375.5 1.42
MD $151.5 $375.5 1.42
C (0) | Subtotal - - -
0% MN
MD
F3 Gretzinger | $452,750 $80,000 UH student claimed | .18
v. Lamb (for (for professor sexually
Lamb) Lamb) harassed, bribed,

and raped her;
Professor countered
that P was lying,
sued for defamation,

IIED, abuse of

process
F (1) | Subtotal $452,750 | $80,000 .18
33% | MN $452,750 | $80,000

MD $452,750 | $80,000
All Total $453,053 $80,751 Mean Overall 3.01
Tabl | MN $151,017 | $26,917 Ratio =.18 1.00
e8 MD $ 300 | $ 750 33
N=2/
3
Table 12:

Comparison of Hawaii and Florida Studies
and Table 13:
Types of Defendants in Punitive Damages Cases
Omitted due to layout constraints; available on author’s website:
www2.hawaii.edu/~antolini

%% This case was also counted in Catcgory |.
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APPENDIX A:

TwO SAMPLE PIJH JUDGMENT REPORTS

COURT ANNEXED ARBITRATION PROGRAM

Personal Injury Judgments Hawaii

© Copyright 1991 Advocates Research Company

Court: 4 Civil No.:
90186

Arbitrator: Jeanne L. | Judgment Date: 5/22/91
Hughes

BETTY J. FLOYD,
Plaintift,

VS.

WAKENHUT OF HAWAII,
et.al.,

Defendants.

Case Caption:

Cause(s) of Action: Constructive Discharge—Age &
Sex Discrimination- Breach of Employment
Agreement- Intentional Infliction of Emotional Distress

Plaintiff, a Seventh-Day Adventist, hired by defendant
on or about 5/17/89, contended that when she was
hired she had an agreement with her supervisor not to
schedule her to work during her sabbath from dusk
friday night to dusk saturday night, that in late March
1990, a new supervisor approached her and told her she
would have to work that weekend which included her
sabbath and for the following weekends, that she was
forced to quit, that defendant’s constructive discharge
was in violation of public policy, state law (§ 378-2
HRS) and the Constitution of the State of Hawaii...

Case Summary/Court Annexed Arbitration Program:

Plaintiff(s) Atty: William Fenton Sink

Defendant(s) Atty: Kari A. Wilh

elm (Roeca Louie & Hiraoka, of counsel)

Date Complaint Filed: 7/23/90

Prayer: SD, GD, Pun.D. & Prejudgment Interest
TBDATOT

Plaintift’s age: | Sex: F
63

Occupation: Pre- Marital Status: M
departure screening (x-

ray) inspector

ALLEGED INJURIES
SPECIAL DAMAGES
Medical None claimed
Lost Earnings | $3,113.89*
Emotional Distress
Total $3,113.89
Spouse Claiming Loss of Consortium? N/A If so, Amount:
Offer of Judgment? If so, Amount: Defendant(s) Carrier:
None
Plaintiff(s) Last Demand: $100,000 No. Arbitration Hearing Days: 1
Defendant(s) Last Offer: None Bifurcated Hearings? No
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Plaintiff(s) Expert(s): None

Defendant(s) Expert(s): None

Prejudgment Interest Award? N/A

| Judgment For: Plaintiff

Defendant denied plaintiff’s allegations,
contending that its personnel at the Kona Airport
were short-handed, that the new supervisor only
asked plaintiff if she would be willing to work
on her sabbath, that defendants’ employees, with
the exception of plaintiff, all worked 6 days a
week (plaintiff worked 4 days a week), that
plaintiff indicated she had an agreement to work
4 days a week with her sabbath off, that
defendant denied any agreement limiting
plaintiff’s work to 4 days a week, that the hiring
supervisor had a scheduling agreement with
plaintiff (not to schedule her to work during her
sabbath), that plaintiff quit on or about 3/29/90.
The intentional infliction of emotional distress
count was dismissed on defendant’s motion on
exclusive remedy grounds.

ARBITRATION AWARD: The arbitrator
found liability for plaintiff, awarding damages
as shown. Judgment entered for plaintiff after
appeal period ran.

General None
Damages

Special $3,113.89
Damages

Punitive $5,000
Damages

Total $8,113.89

* Plaintiff had a stroke in November
1990 and claimed the difference in
pay between her jobs after the alleged
constructive discharge and the date of

the stroke.

Note: Defendant offered plaintiff re-
employment which was refused.

Case Summary Cont’d/Misc.

Abbreviations:
COURTS: #1= U.S. District; #2= 1* Circuit; #3= 2" Circuit; #4= 3" Circuit; #5= 5"

Circuit

JIIW: J=Jury Trial, JW= Jury Waived MARITAL STATUS: M= Married, S= Single,
W= Widow
DAMAGES: SD= Special Damages, GD= General Damages, PunD= Punitive Damages
OTHER: TBDATOT= To be determined at time of trial, M&C= Maintenance and Cure,
D/A= Date of Accident

NOTICE: Copyright is reserved on all parts of this publication. No part may be
reproduced in any form or by any means without the express permission of ADVOCATES
RESEARCH COMPANY.

PAGE 5-9-91 (a)

COURT ANNEXED ARBITRATION PROGRAM
Personal Injury Judgments Hawaii © Copyright 1994 Advocates Research Company

900567 Sameshima

Court: 3 Civil No.: Arbitrator: Douglas J.

Judgment Date: 10/14/94

Cause(s) of Action: Negligence-Sexual Assault

DEBBIE HART, (Malpractice)
Plaintift, Plaintiff is a licensed massage therapist. She was




2004]

Hawaii Punitive Damages

339

VS.

D.C,

Defendant.

Case Caption:

DR. MICHAEL C. PIERNER,

under contract with the defendant to provide massage
therapy in his office. On January 11, 1990 she was in
an accident while driving; she had served to the right
to avoid some wood that fell from a truck. She hit the
wood which punctured her tire. On the shoulder her
vehicle ran into a large hole and stopped. On January
15, 1990, defendant asked her if she wanted an
adjustment. Plaintiff agreed and went into the
defendant’s office and while on the adjustment table,
fully clothed, she contended that defendant
negligently adjusted her cervical spine causing her a
cervical injury and that the defendant who had been
drinking, touched her inappropriately. She
subsequently saw a psychiatrist who diagnosed a

Case Summary/Court Annexed Arbitration Program:

Plaintift(s) Atty: Kevin H.S. Yuen

Defendant(s) Atty: Stephen B. Songstad

Date Complaint Filed: 10/4/90

Prayer: SD, GD, & Pun.D. TBDATOT

Plaintiff’s age: | Sex: F Occupation: Licensed Marital Status: S
33 Massage (L.M.T.)
ALLEGED INJURIES

SPECIAL DAMAGES

Medical $8,209.93
Cervical strain; post traumatic stress disorder. Lost Earnings | None
Treated by a chiropractor and psychiatrist. No
temporary total disability or lost earnings claim.

Total $8,209.93

Spouse Claiming Loss of Consortium? N/A

If so, Amount:

Offer of Judgment? If so, Amount:
None

Detendant(s) Carrier: None*

Plaintiff(s) Last Demand: Confidential

No. Arbitration Hearing Days: 2

Defendant(s) Last Offer: Confidential

Bifurcated Hearings? No

Plaintiff(s) Expert(s): Gary Tanksley, Chiropractor

Defendant(s) Expert(s): Martin Blinder, Psychiatrist

Prejudgment Interest Award? N/A Judgment For: Plaintiff
P.T.S.D. She came under the care of a General $9,400
chiropractor on February 6, 1990 for her cervical | Damages

injury and asserted a no-fault claim arising out of | Special $65.00
the prior accident. On October 29, 1991, she was | Damages

involved in a subsequent motor vehicle accident. Punitive $9,400
Dr. Tanksley performed an [.M.E. in connection Damages

with the second accident and apportioned her

cervical injuries 75% to the (second) motor Total $18,865
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vehicle accident and 25% to the defendant’s

adjustment. ARBITRATION AWARD:
Comparative negligence was not in
Defendant denied plaintiff’s allegations of issue; liability for plaintiff. Award:
negligent adjustment and sexual assault, $65.00 special damages; $9,400
contending that he gave her a standard adjustment | general damages and $9,400 punitive
and in connection with the procedure may have damages. A judgment was entered
accidentally brushed her body. He denied as shown after the 20 day period to

drinking was involved. He contended plaintiff’s appeal ran.
credibility was in issue, that she gave
contradictory statements to her no-fault carrier’s
adjustor (first accident) after the alleged sexual
assault and gave inconsistent statements about the
alleged assault.

Case Summary Cont’d/Misc.

Abbreviations:
COURTS: #1=U.S. District; #2= 1* Circuit; #3= 2" Circuit; #4= 3" Circuit; #5= 5"
Circuit
J/IJW: J= Jury Trial, JW= Jury Waived MARITAL STATUS: M= Married, S= Single,
W= Widow

DAMAGES: SD= Special Damages, GD= General Damages, PunD= Punitive Damages
OTHER: TBDATOT= To be determined at time of trial, M&C= Maintenance and Cure,
D/A= Date of Accident
* National Chiropractic Mutual Insurance Company filed a declaratory relief action in US
District Court on the duty to defend, contending plaintiff’s allegations were specifically
excluded (E&O policy); the carrier prevailed.

PAGE 10-19-94(a)

APPENDIX B:
NARRATIVES OF PUNITIVE DAMAGE JUDGMENTS
IN HAwAIll 1985 -2001

Case Codes: S = State, C = CAAP, F = Federal

(numbered in chronological order within S, C & F categories
Parenthetical code following summary indicates type of defendant (e.g., |
= individual, B = business)

560
)

1. Violent Aggressors: Assault, Battery, and Arson

Case S3: Kum Sun Ofisa v. Rolando Navarette (judgment 8/6/85). In
Ofisa, the plaintiff, a single waitress, alleged that the defendant, a professional

%60 Two cases are numbered out of order: C16 (Floyd) and C17 (Hart).
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boxer, abducted, brutally beat, assaulted, raped, and sodomized her. Ofisa’s
injuries included multiple contusions and abrasions, lacerations of the lip,
neck, back, right elbow and forearm, severe abdominal bruises, severe
depression, anxiety and emotional distress, and temporary work disability.
The defendant (who proceeded pro se after his counsel withdrew) had already
been convicted of sodomy, attempted sodomy, sexual abuse, rape in the first
degree, and kidnapping. Circuit Court Judge Takao granted plaintiff’s motion
for summary judgment on liability and held a one-day jury-waived trial only
on the issues of damages.’®’ Judge Takao awarded $40,000 in general
damages and $20,000 in punitive damages. (I)

Case S4: Lynda L. Caris v. Arthur K. Ludloff (judgment 8/29/85). In
Caris, the plaintiff, a single 39-year-old female TV executive, alleged that the
defendant wilfully, maliciously, and negligently assaulted and battered her by
striking her in the face and body, and choking her in an attempt to kill her.
After two days of jury-waived trial, Circuit Court Judge Richard Lum
rendered a verdict for the plaintiff, awarding general damages of $15,000,
special damages (lost wages and psychologist’s bills) of $1,370.50, and
punitive damages of $10,000. (I)

Case S8: Stephen R. Batungbacal v. Carlton Young & City and County of
Honolulu (judgment 2/27/86). In Batungbacal, the plaintiff, a 23-year-old
married auto-body repair worker, alleged that the pro se defendant Carlton
Young, a police officer with a prior assault conviction, committed assault and
battery on the plaintiff without provocation. After losing a parking space to
plaintiff in the Waimalu Shopping Plaza, Young became angry and scuffled
with plaintiff, who suffered a broken nose requiring surgery, cervical strain,
trauma, and contusions. Circuit Court Judge Ronald T.Y. Moon dismissed
co-defendant City, which contended that Young was driving his own caron a
personal errand; that Young’s uniform was not visible under his raincoat; that
he did not identify himself as a police officer; and therefore the City was not
liable under respondeat superior. After a three-day bench trial, the Judge
Moon found that Young committed assault and battery, awarding general
damages of $60,000, special damages of $38,269.15 (medical and lost wages),
and punitive damages of $3,000. (I) & (City)

%7 The court also rejected defendant’s counterclaim for abuse of process and property damage to his
car, as well as for punitive damages.
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Case S9: Michael Niesl, individually and as Guardian Procheim Ami for
Joseph Niesl, a minor v. Max Stanton, individually and as Guardian Ad Litem
Sfor Willie Stanton, a minor, and Margaret Stanton v. Ronald Reid (judgment
5/20/86). Plaintiff 9-year-old Joseph Niesl was playing on a footpath over a
drainage ditch when defendant Willie Stanton, also a minor, pushed him,
causing him to lose his.balance and fall into the ditch, fracturing his left arm.
Circuit Court Judge Tany Hong held, on the motion in limine of Willie’s
parents, that although they could be held liable for their son’s torts, any
punitive damages award must be based on their son’s financial condition and
not theirs. After dismissing the other defendants (owners of the adjacent
properties and footpath) and granting a directed verdict for defendants on
plaintiffs’ claim of negligence supervision, Judge Tong held a five-day jury
trial on the remaining counts of assault and battery, negligence, and negligent
infliction of emotional distress. The jury found for the Niesls, awarding
general damages of $1,400, special damages of $1,093.23, and punitive
damages (against minor defendant Willie) of $40. (The Court apparently
did not enter the jury’s free-standing $39 punitive damages award in favor of
Willie against Michael Niesl, the father of Joseph, who allegedly dragged
Willie from the scene and threw him onto the ground after the incident.) (I)

Case S10: Douglas N. Sigler v. City and County of Honolulu; Charles W.
Ingram; Albert Chong (judgment 2/17/87). Plaintiff Sigler, a 24-year-old
single Catamaran crewmember, alleged that, while walking in Waikiki with a
closed bottle of Schnapps, he was improperly arrested and then beaten while
handcuffed by Honolulu police officers. Plaintiff suffered abrasions and
lacerations to his face that required 45 stitches and left a residual scar.
(Plaintiff was acquitted of charges of criminal littering, for allegedly throwing
the bottle in a bush, and resisting arrest.) Circuit Court Judge Melvin Soong
dismissed co-defendant officer Chong, the claims of outrage and defamation,
the claims against the City for negligent training/supervision and violation of
plaintiff’s constitutional rights, and then held an eight-day jury trial on the
assault and battery and related remaining claims against Ingram and the City.
The jury returned a special verdict finding Ingram liable for assault and
battery and negligent or intentional infliction of emotional distress, and
violating plaintiff>s constitutional rights. (The jury also held the City liable
on the same claims under respondeat superior.) The jury awarded the
plaintiff $10,000 in general damages, $950 in special damages, and $50,000
in punitive damages ($25,000 for violating plaintiff’s constitutional rights
and $25,000 for plaintiff’s other claims). (City) & (Is)
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Case S12: Armando Oakes, Delores QOakes, Michael Oakes, and Peter
Oakes v. Colburn Ohia, individually as a police officer of the City and County
of Honolulu, and City and County of Honolulu (judgment 9/2/87). In Oakes,
Armando Oakes, a 45-year-old married sales manager, alleged that, on
Father’s Day 1983, he was driving home on Kamehameha Highway to
Mililani when he cut in front of defendant Ohia where the highway lanes
narrowed from four to two. Ohia, an off-duty police officer, followed Oakes
to his home and beat him in front of his wife and children, causing plaintiffto
suffer a black eye, lacerations on the nose, and contusions. Defendant Ohia
claimed that Oakes collided into him while changing lanes, stumbled and fell
after parking his car at home, and was convicted of driving under the
influence. Circuit Court Judge Titcomb excluded the conviction from trial
and dismissed the civil rights claim, limiting the trial issues to assault and
battery, negligence, and negligent/intentional infliction of emotional distress.
After eight days of trial, the jury found for plaintiff Armando Oakes on all
remaining counts and, after reducing the judgment for 25% comparative
negligence, Judge Titcomb awarding general damages of $6,056.25 and
punitive damages of $5,000 (solely against Ohia). General damages of
$250 were also awarded to the son, Michael Oakes, who witnessed the
beating, but the jury found defendants not liable for the claims of the wife and
other son. (I) & (City)

Case C2: Reginald DeGuiar v. Gordon Logan (CAAP judgment entered
2/4/88). Plaintiff, a private security guard for a condominium, alleged that
defendant assaulted him (throwing a punch that missed by 12") after plaintiff
confronted defendant about parking his motor vehicle in an unauthorized area,
despite several warnings, and was in the process of having defendant’s
vehicle towed away. CAAP Arbitrator Michael McCarthy found defendant
liable, awarding no general or special damages, but $100 in punitive
damages. (I)

Case S19: Ronald Rod v. Steven Fanell and Don E. Fanell (judgment
7/22/88). Plaintiff, a 19-year-old gas station attendant, alleged that he and his
brother accompanied their sister to Kaiser High School to confront defendant
Steven Fanell (who was also a student at Kaiser High School) because Fanell
was spreading false rumors about plaintiff’s sister. A confrontation ensured,
and Steven struck plaintiff on the face with a torque wrench, resulting in

- injuries to plaintiff’s face and trauma. Steven claimed self-defense against the
larger plaintiff and brother, who were wearing military fatigues. Circuit Court
Judge Ronald Moon admitted evidence of Steven’s 5-6 prior aggressive
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incidents and violent disposition. Judge Moon also ruled that any award for
punitive damages would be limited to the financial status of Steven, and not
that of his father Don. After plaintiff withdrew his negligence count against
Steven during trial, the jury issues were limited to assault and battery. After
an eight-day trial, the jury awarded plaintiff general damages of $47,000,
special damages of $8,893, and punitive damages of $4,000 (against Steven
only). (I) & (I/father)

Case CS5: Ginger Harper v. Alfred Freitas (CAAP judgment entered
10/4/89). Plaintiff Harper, an 18-year-old fast food employee, alleged assault
and battery, as well as intentional infliction of emotional distress and gross
negligence, from an incident in which defendant Freitas mistakenly believed
that Harper had been involved in a graffiti incident adjacent to his home.
Freitas had followed a pick up truck from the scene to the Fast Stop, where
Harper was parked. Plaintiff alleged that defendant reached into her vehicle,
grabbed her head to tum her around, and struck her with a closed fist,
resulting in contusion and edema of her left cheek for one week and
discoloration of her teeth. CAAP Arbitrator William Matsui found for the
plaintiff, awarding her $2,500 in general damages, $279 in special damages,
and $3,000 in punitive damages. (I)

Case S24: Sherry Vidmar v. Paul Kan (judgment 6/18/90). Vidmar
involved a violent domestic dispute between plaintiff, a single female sales
clerk, and defendant, an engineer. Plaintiff claimed that defendant sexually
abused her and committed assault and battery for a 1-1/2 year period,
resulting in physical and psychological injuries. Defendant denied the
allegations and counterclaimed also seeking damages for assault and battery,
deceit, and abuse of process. After seven days of'trial, the jury found partially
in favor of both parties: that defendant struck plaintiff without her consent,
that plaintiff struck defendant without consent, that plaintiff’s suit was not an
abuse of process, and that plaintiff held defendant’s property without consent.
The jury awarded general damages to plaintiff of $1000, no special damages,
and punitive damages of $7,500. The jury also awarded special damages of
$300 to defendant and punitive damages of $750. (I)

Case C6: Anthony H. Gregory, Jr. v. Mervin Ah Loy, Jr. (CAAP Judgment
entered 3/30/92). In this assault and battery case, defendant (the “new
boyfriend”) admitted that, without provocation, he shot Gregory, who had
come to his former girlfriend’s home to pick up some personal property.
Gregory suffered a gunshot wound to his groin, with the bullet entering the
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base of the penis and traveling to the right femur. CAAP Arbitrator Kenneth
Fukunaga noted that defendant had been convicted of assault and did not
dispute liability. He awarded plaintiff $250,000 in general damages, $67,316
in special damages, and $100,000 in punitive damages. (I)

Case S27: Kyle Kfentzis and Mark Kafentziz [sic] v. Azubu U.S.A., dba
Rumors, Wayne Fumio Pemberton, Richard O. Reb’ll (and Sean Kafentziz
and Kurt Kafentziz, third-party defendants) (judgment 7/17/92). This case
involved a brawl between the four Kafentziz brothers and defendant minors
Pemberton and Reb’ll at Rumors nightclub in Honolulu. (The jury ultimately
found defendant Azubu, the owner of Rumors, was not negligent.) When the
four brother and two defendants were ejected for brawling in the club, another
scuffle ensued, in which Pemberton stabbed both plaintiffs. Kyle, a 22-year-
old single professional football player, suffered stab wounds to his left arm, a
severed artery, and scarring that allegedly ended his career. Mark, a 29-year-
old married professional football player, suffered a stab wound to the hip,
right thumb, resulting in scarring and allegedly precluding his football career.

After ten days of trial, the jury apportioned fault: 15% Kyle, 0% Mark, 75%
Pemberton, and 10% Reb’ll, awarding damages as follows: 1) Kyle: general
damages of $170,850; special damages of $5,712; and punitive damages of
$50,000; 2) Mark: general damages of $85,000, special damages of $510, and
punitive damages of $20,000. (B) & (Is)

Case C7: Dale H. Armstrong and Anna Marie E. Armstrong v. Jerrold H.
Childress (CAAP Judgment entered 11/2/92). Plaintiffs, husband and wife,
contended that Mr. Armstrong and defendant, both enlisted men, were playing
flag football at Wheeler Field when, without provocation, defendant struck
Mr. Armstrong on the face and nose. Plaintiff suffered a fractured nose,
chronic sinus infection, and headaches. Defendant denied he intended to
injure plaintiff, proceeded pro se, and failed to show up at the hearing. CAAP
Arbitrator Michael A. Lilly found that plaintiff was not comparatively at fault,
and awarded plaintiff Mr. Armstrong $25,000 in general damages, $2,559 in
special damages, and $50,000 in punitive damages; he also awarded Mrs.
Armstrong $10,000 in general damages. (I)

Case C8: Dennis Du Pont and Tammy Lin Du Pont v. Wendell A. Pichay
and Rosemary A. Kubo (CAAP Award entered 11/4/92). Plaintiff Dennis Du
Pont, a Honolulu Police Officer, received bullet wounds in his cheek and legs
when defendant Wendell Pichay, whom Du Pont suspected had committed a
burglary at the Waimalu Shopping Center, returned to the scene (where Du
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Pont had apprehended Pichay’s accomplice) and sprayed the area with an
automatic weapon, seriously injuring Du Pont. Plaintiffs claimed assault and
battery, negligence, and intentional infliction of emotional distress. CAAP
Arbitrator Phillip Uesato found Pichay 100% “negligent,” awarding plaintiffs
$50,000 in general damages, $2,190 in special damages, and $100,000 in
punitive damages. (Is)

Case S28: Donald Santiago v. Cleveland King, State of Hawaii (judgment
12/3/92). Plaintiff Santiago, a 47-year-old former construction worker, and
defendant Cleveland King were both inmates at Halawa High Security
Facility. Plaintiff was classified as medium security, and King was one step
short of the highest security level (with a history of convictions of rape, and
assault and attacks on guards). Because of overcrowding, plaintiff was moved
to the high security facility. At lunchtime, the inmates’ cell doors were
opened to permit them to eat in a common area. Plaintiff, handicapped by a
back condition, was making his way down the stairs when King, unprovoked,
“suddenly drove a sharp pencil into plaintiff’s left eye causing him to fall
eight feet to the concrete floor.” Plaintiff suffered a ruptured globe, requiring
enucleation (removal), aggravation of his pre-existing back injury, and
emotional distress. King defaulted. After seven days of jury-waived trial,
Circuit Court Judge Wendell Huddy found King and the State equally at fault
and jointly and severally liable for plaintiff’s injuries, rejecting the State’s
discretionary function exception defense. Judge Huddy entered judgment for
plaintiff of $250,000 in general damages, no special damages, and $250,000
in punitive damages (against King only). (The Court also found King liable
to the State on its cross-claim for $250,000 because King defaulted.) (I) &
(State)

Case C9: Ednalyn Panganiban v. Mark Faulise (CAAP Judgment entered
3/22/95). In this assault and battery case, defendant admitted that he induced
plaintiff, his former girlfriend, to take a ride with him, drove her to a
pineapple field, committed assault and battery on her, and then left her in the
field late at night. Defendant subsequently continued to pressure and
intimidate plaintiff. (Criminal charges were later filed against defendant, and
plaintiff received some compensation from the criminal compensation
program.) CAAP Arbitrator William Bordner found that plaintiff was not
comparatively negligent, and awarded her $3,000 in general damages, $561 in
special damages, $3,000 in punitive damages, and $1000 in costs. (I)
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Case C10: Alfred Ching v. Martin John Yan-To Wong and Hawaii
Newspaper Agency, Liberty Newspaper Limited dba Star Bulletin (CAAP
Judgment entered 11/9/95). Plaintiff alleged that he was injured when
defendant Wong, a 30-year-old Honolulu Star Bulletin newspaper delivery
employee, tackled him to the ground after Wong and Ching’s wife had a
heated conversation. Plaintiff, who had an amputated foot from vascular
disorders, suffered serious injuries, including back strain, lacerations, stroke
symptoms, and blurred vision. CAAP Arbitrator Carolyn Wilson apportioned
liability 0% to plaintiff, 95% to Wong, and 5% to the employing newspaper.
She awarded plaintiff $10,000 in general damages, $10,849 in special
damages, and $5,000 in punitive damages. (I) & (B)

Case S32: Raymond H. Kim and James K. Fong v. Nova International
Hawaii Co., Ltd., d/b/a Maharaja (judgment 1/4/96). Plaintiffs Kim and
Fong were business visitors during the early morning hours of January 29,
1992 at defendant Maharaja nightclub, which had a strict dress code for hosts
(tuxedos) and guests (sports coats for males). Defendant permitted Dean
Chung, a host, and his friends to enter the premises wearing shorts and t-
shirts, and served him alcohol. Without provocation, Chung challenged Kim
to a fight, and when plaintiffs and their girlfriends attempted to leave the
premises to avoid Chung, Chung and his friends choked Kim and hit him on
the head with a beer bottle. When plaintiff Fong came to Kim’s aid, Fong
was also assaulted. Defendant’s hosts failed to intervene or stop the assault.
Plaintiff Fong, a 34-year-old married sales manager, suffered multiple
contusions, abrasions, and hematornas. Plaintiff Kim, a 27-year-old single
account executive, suffered lacerations to his scalp, cervical strain, and
multiple contusions. Circuit Court Judge Marie Milks denied defendant’s
motion for a directed verdict on punitive damages, finding that defendant
ratified the acts and omissions of its employees, and that the evidence
presented clear and convincing evidence upon which the jury could render a
verdict of punitive damages. After a seven-day trial, the jury entered a verdict
for the plaintiffs, finding: 1) for Fong, general damages of $3,750, special
damages of $750, and punitive damages of $15,000; 2) for Kim, general
damages of $1000, special damages of $1,900, and punitive damages of
$10,000. (B)

Case Cl1: Keone N. Rosette v. Lino Caling and State of Hawaii
Department of Education (CAAP Judgment entered 11/18/96). Plaintiff
Rosette, a 15-year-old student at Aiea High School admitted that he had told a
high school security guard that Caling was a (expletive deleted) after Caling
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had cited plaintiff for leaving campus without authorization. The other guard
relayed the insult to Caling, who then assaulted plaintiff while allegedly
escorting him to the Vice-Principal’s office regarding the earlier incident.
Plaintiff alleged that Caling choked him, pushed him up against the wall, and
struck him in the face with the antenna of his walkie-talkie. Default judgment
was entered against Caling, and the issue focused on the State’s liability for
negligent hiring and training of Caling. CAAP Arbitrator Jeffrey Sia
apportioned negligence 5% to plaintiff, 70% to Caling, and 25% to the State.
He awarded plaintiff $13,300 in general damages, $7,640 in special damages,
and $23,750 in punitive damages (against Caling only).’® (Ultimately, the
State settled with the plaintiff, but the judgment was still entered.) (I) &
(State)

Case C12: Blair A. Hubert v. Spotts Cleaning, Victor Young, Compadres
dba Mexican Bar and Grill (CAAP Judgment entered 4/10/97). Plaintiff
Hubert, a 32-year-old bartender at Compadres Mexican Bar and Grill in
Lahaina, Maui, alleged that, while he was waiting for a mainland flight, he
stopped by the Sunset Grill in Honolulu, where he had previously worked as a
bartender, to kill some time. He then visited the night club Studebakers, had a
few drinks, and returned to Sunset Grill to pick up his luggage early in the
moming. While he was there, defendant Victor Young of Spotts Cleaning
was cleaning the premises. Hubert claimed he sat down at a table, observed
that Young was drinking at the bar, fell asleep and then was awakened when
Young was touching him sexually. Hubert claimed he tried to push Young
away, but Young bit him on the back, smashed a bottle on his head, and left
him in a pool of blood, where he was found by the police. Young denied
liability, claiming plaintiff was the aggressor. CAAP Arbitrator John Roney
found plaintiff 0% negligent, Spotts 0% negligent, and Young 100% at fault.
Roney entered an award for plaintiff against Young of $15,000 in general
damages, $11,658 for special damages, punitive damages of $5,000, and
costs of $3,730. (Bs) & (I)

Case S34: Kerry Mcauley v., Robert Sonke, Outrigger Hotels USA, Inc.,
and John Pederson, Ltd., dba Shorebird Bar and Restaurant (judgment
entered 7/23/97). Plaintiff Kerry Mcauley, a 30-year-old single advertising
manager visiting Waikiki, alleged claims of assault and battery,
negligent/intentional infliction of emotional distress, and public
accommodation discrimination based on sex. The incident occurred when

%8 Note that the description of the award and the listed award do not match on the verdict sheet.
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plaintiff was walking past defendant Shorebird’s bar. Three men were rating
females as they walked by, assigning numbers of napkins and holding them
up to view. Plaintiff was insulted by the demeaning activity (“she rated 8 out
of 10"), and jokingly tossed her shoe at the men. When she went to retrieve
her shoe(s), defendant Sonke punched her and pushed her to the ground,
continuing to abuse her until some men from the beach came up to her aid.
Plaintiff alleged that defendants QOutrigger and Shorebird were negligent for
failing to provide security and come to her aid, and that Shorebird had notice
of the men’s offensive behavior prior to the incident. Plaintiff suffered back
injuries, trauma, depression, septal injury, contusions, abrasions, and black
and blue eyes. After a ten-day trial, Circuit Court Judge Gail C. Nakatani
granted a directed verdict to defendant Outrigger. The jury found for
plaintiff, apportioning her 20% fault, 55% to Sonke, and 25% to Shorebird,
awarding general damages of $49,600, special damages of $16,000, and
punitive damages of $62,000 (against Sonke only). (I) & (Bs)

Case C14: Jane Doe and John Doe v. Harrison Mew and Arcade Terrado
(CAAP Judgment entered 9/28/00). Plaintiffs husband and wife, a military
couple who had transferred to Hawaii, visited defendant Mew’s Island Auto
Air condition business, where he also operated a jet ski business. Plaintiffs
contended that Mew had a modus operandi in which he induced pretty women
to model for him on a jet ski and then took advantage of them when they were
under the influence of alcohol. Mew allegedly induced Mrs. Doe to return to
the business, purportedly to employ her as a model. He invited defendant
Terrado to be present the evening when he unlawfully touched and engaged in
bodily contact with Mrs. Doe against her will and without her consent. Both
defendants later pled guilty to felony and misdemeanor charges of sexual
assault. CAAP Arbitrator Gary Yokoyama apportioned fault 0% plaintiffs,
70% Mew, and 30% Terrado. He awarded plaintiffs $10,000 in general
damages, no special damages, and a total of $32,000 in punitive damages
($30,000 against Mew and $2,000 against Terrado). Mr. Doe received
general damages of $2,000 and no punitive damages. (Is)

Case S39: William K. Takaki, Janina Takaki, and Billie K. Takaki v.
Joseph P. Tavares, George E. Cambra, George L. Cambra, Virginia N.
Cambra, George Cambra’s Movie Production Trucks, Inc., Shafter Pawn,
Inc. (judgment entered 8/29/01). This case involved a notorious dispute over
control over Hawaii’s lucrative movie production business between two
competitors, primary plaintiff William Takaki and primary defendant George
L. Camba. Mr. Takaki owned a truck tractor and trailer used for movie
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production for movies such as “Jake and the Fatman.” In June 1991, Mr.
Takaki’s truck burned to the ground, as did the truck of another competitor of
Mr. Cambra. In March 1999, Cambra and co-defendant Tavares (later
dismissed from the civil case) pled guilty to conspiracy to commit arson in
burning Takaki’s truck. Plaintiffs then filed this civil action contending that
Cambra, to prevent his assets from seizure, conspired with his parents, George
and Virginia Cambra, to hide assets, and that defendants’ actions caused
plaintiffs emotional distress, destroyed plaintiffs financially, and forced
plaintiffs to file for bankruptcy, resulting in the loss of their home. First
Circuit Judge R. Mark Browning dismissed all defendants except for Mr.
Cambra. After a six-day trial, the jury found 1) that Cambra engaged in [IED,
awarding Mr. Takaki $250,000 in general damages, Mrs. Takaki $100,000,
and Billie Takaki $50,000, 2) that Cambra should pay Mr. Takaki $350,000 in
general damages and $20,794 for damage to the truck; 3) $450,000 general
damages and $60,000 special damages for RICO violations; 4) $1 million
general damages and $2.5 million in special damages for intentional
interference with plaintiffs’ prospective economic advantage; and 5) by clear
and convincing evidence, punitive damages of $4,630,794 to Mr. Takaki,
$130,000 to Mrs. Takaki, and $25,000 to Billie Takaki. The Court confirmed
only the awards for IIED (totalling $400,000) and punitive damages
(totalling $4,785,974). (Is) & (Bs)

2. Abuses of Power: Sexual Harassment, Wrongful Termindtion, Relatiatory
Discharge

Case S5: Ruth I Sorrell v. Earl Lynn and State of Hawaii (judgment
9/13/85). In Sorrell, the plaintiff, a widowed, self-employed woman, alleged
that the defendant Earl Lynn improperly represented himself as a psychiatrist
and falsely advised a family court judge about plaintiff’s mental status, which
resulted in the forcible removal of plaintiff and her 3-year-old grandson from
her residence by police. A psychiatric examination at Queen’s Medical
Center found plaintiff’s condition to be “normal.” Lynn also harassed Sorrell
by attempting to purchase her home and causing property damage. (The court
granted the State’s motion to dismiss based on discretionary function
immunity.) After two days of jury-waived trial, at which defendant failed to
appear, Circuit Court Judge Norman Lewis rendered a verdict for the plaintiff,
awarding $10,000 in general damages, $691 in special damages, and $30,000
in punitive damages. (I/Dr.) & (State)

Case S11: Eugenie Parnar v. Americana Hotels, Inc., Flagship
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International, Inc., and Mark Liquori (judgment entered 5/26/87). Plaintiff, a
36-year-old single woman who was secretary to the controller (defendant
Liquori) of the Ala Moana Hotel alleged that she was fired by Liquori to
prevent her from testifying before a grand jury about her awareness of price-
fixing activities of defendants and other Hawaii hotels. When he fired
plaintiff, Liquori also allegedly suggested that plaintiff move to the mainland
and offered her money to do so. Plaintiff alleged severe emotional distress,
humiliation, and loss of reputation. Plaintiff appealed the court’s order
granting summary judgment to defendants, resulting in the Hawaii Supreme
Court’s decision in Parnar v. American Hotels, Inc., 65 Haw. 370 (1982),
which recognized a new public policy exception to the employment at will
doctrine. On remand, the jury was instructed that if they found Parnar’s
discharge was for the purpose of preventing her from testifying in the anti-
trust investigation, it was a violation of public policy. After a nine-day trial,
the jury returned a special verdict for plaintiff, awarding past/future wage loss
0f $300,000, emotional distress damages of $275,000, and punitive damages
of $1.5 million (23% Americana, 67% Flagship, 10% Liquori). (ERs) & (I)

Case Cl: Charleen S. Laronal v. Donald K. Hopper, Beki Catham dba
Paradise Personnel, and Susan Greene (CAAP judgment entered 12/1/88).
In this CAAP case, plaintiff Laronal alleged that defendant Paradise Personnel
negligently referred her for an employment contract to Nutri-Metics
International Corporation, managed by Dennis Hopper. After a few months
on the job, Hopper began sexually harassing Laronal, hitting her on the
“rump,” grabbing her breast, and scratching her chest during a struggle.
Hopper was convicted of first degree sexual abuse in February 1987, and
plaintiff alleged in her lawsuit that Greene knew or should have known of
Hopper’s abusive nature and failed to wam her about his deviant behavior.
CAAP Arbitrator James T. Estes found that although Paradise and Green
breached their duty to warn, their breach was not a substantial factor in
plaintiff’s injuries because, at the time of the assaults, plaintiff was herself
aware of Hopper’s deviant sexual behavior. Estes found Hopper was the
cause and awarded plaintiff $5,000 in general damages, $8,318 in special
damages, and $5,000 in punitive damages against Hopper. (Ultimately,
however, plaintiff collected no damages because Hopper’s estate had
previously settled with plaintiff for $5,000, remaining as a nominal defendant
in the case for purposes of apportioning negligence.) (Is) & (B)

Case C16: Betty J. Floyd v. Wakenhut of Hawaii (judgment entered
5/22/91). Plaintiff Betty J. Floyd, a married 63-year-old woman, employed as



352 Journal of Law & Politics [Vol.XX:143

an airport security screener at the Kona Airport, was a Seventh-Day
Adventist. She contended that when she was hired in 1989, she had an
agreement with her supervisor not to schedule her to work during her sabbath
(from Friday night to Saturday night), but in 1990, a new supervisor told her
she should have to work the weekends, including her sabbath, and that she
was forced to quit. She alleged constructive discharge in violation of public
policy, HAwW. REV. ST. § 378-2, and the Hawaii Constitution. Defendant
denied that there was any special agreement and contended that all other
screeners worked six days a week. Aftera one-day hearing, CAAP arbitrator
Jeanne L. Hughes found defendant liable and awarded special damages of
$3113.89 (difference in pay) and punitive damages of $5,000. (Plaintiff had
a stroke after her termination and refused defendant’s offer of re-
employment.) (B/ER)

Case S25: Francis R. Calleon v. Hiroo “Woody” Miyagi and MTL, Inc.
(judgment entered 5/6/92). Plaintiff Francis Calleon, a single 42-year-old
General Superintendent of Maintenance of MTL (the Honolulu bus company),
alleged that he was wrongfully fired by Miyage, MTL’s Chief Executive,
after four years of employment after Calleon complained about three
violations of public policy and other violations by MTL (such as preferential
treatment to supplies who contributed to Mayor Fasi’s campaign, improper
overtime and training, and improper inventory practices that could hide
thefts). Calleon alleged retaliatory discharge, violations of the state whistle
blower statute, breach of contract, defamation, negligent/intentional infliction
of emotional distress, and fraud/misrepresentation. After a 20-day trial, the
jury awarded plaintiff compensatory damages of $450,000, attorneys
fees/costs and prejudgment interest of $194,510, and punitive damages of
$150,000 ($100,000 against MTL and $50,000 against Miyage). (I) & (B)

Case S33: Karen Sullivan v. South Seas Motors, Inc. (judgment entered
3/29/96). Plaintiff Sullivan, a 49-year-old single sales manager for defendant
South Seas Motors, claimed that defendant demoted and then fired her
because of her age and sex. Plaintiff alleged that defendant’s vice president
Steve Robin told plaintiff, who had an excellent performance rating and had
been promoted during six years of employment with South Seas Motors to
general sales manager in charge of three dealerships, that he was demoting her
(to the Kaneohe dealership, which was due to close) to recruit new superstar
sales managers who would be unwilling to work for a woman. Plaintiff, who
was replaced by two younger men, filed the complaint after receiving a right
to sue letter from the Hawaii Civil Rights Commission. Plaintiff alleged that
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she suffered major depression, attempted suicide by ingesting rat poison and
turpentine, cutting her neck and wrist, and tying a plastic bag over her head.
After a ten-day trial, the jury returned a special verdict for plaintiff, finding
sex or age was a substantial factor in the discharge of plaintiff and that she
suffered emotional damages as a result. The jury awarded plaintiff $362,000
in general damages, $150,000 in past wage losses, $800,000 in future wage
losses, and $500,000 in punitive damages. (Circuit Court Judge Herbert
Shimabukuro also awarded plaintiff $143,000 in attorneys fees and costs and
$26,000 in pre-judgment interest.) (B/ER)

Case F4: Maria Arceneaux v. Hotel Employees & Restaurant Employees
Local 5 Union; Larry Kaneshiro, and Elwood Mott (Federal Judgement
entered 11/25/96). Plaintiff, a 39-year-old female labor organizer, sued her
employer, Local 5, for a myriad of federal and state tort and statutory claims
stemming from sexual harassment by defendant Kaneshiro and defendant
Mott on the job, which she claimed created a hostile work environment. She
also alleged wrongful termination when she and four other females were
terminated, allegedly under a pretext of a reduction in force. Although many
claims were dropped before trial, a jury still held in favor of plaintiff, finding
Local 5 and Kaneshiro liable for sexual harassment, assault and battery, and
intentional infliction of emotional distress. The jury awarded plaintiff
$12,000 in general damages, no special damages, and $60,000 in punitive
damages ($50,000 against Local 5 and $10,000 against Kaneshiro).
Federal Court Judge Helen Gillmore entered the jury’s award as judgment in
favor of plaintiff. (Union) & (Is)

Case S35: Charles Schefke v. Reliable Collection Agency Ltd., Pacific
Medical Collections, Inc., Jonathan Kirschner, Fred Kirschner (judgment
entered 10/10/97). Plaintiff, a 63-year-old married man was hired by
defendants (Reliable in 1986; Pacific in 1988) as a collections agent on a
salary and commission basis. After plaintiff filed an age discrimination
complaint with the Hawaii Civil Rights Commission and received a right to
sue letter, he was locked out of his office, did not receive a bonus that was
given to all other employees, was otherwise retaliated against by defendants,
and was wrongfully terminated. Although Circuit Court Judge Dan Kochi
granted a directed verdict to defendants on the age discrimination claim, after
a seven-day trial, the jury found that Reliable and Pacific had failed to pay
plaintiff wages, and found that Pacific had retaliated against plaintiff for filing
the civil rights complaint, awarding a total of $32,256.50 against Reliable,
and $472,635.67 against Pacific, which included a punitive damages award
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of $300,000 against Pacific only. (Bs) & (Is)

Case F5: Sylvia Mano v. Hawaii Teamsters and Allied Workers Union,
Local 996, Mel Kahele, Ronan Kozuma, and Hawaii Teamsters Staff
Organization (Federal Court judgment entered 12/21/98). Plaintiff, a 58-
year-old female employed as a union senior business agent, alleged that she
was wrongfully terminated by her union’s President, defendant Kahele,
because of her political and/or union affiliation and failing to support his bid
for re-election. She also alleged the Kahele fired her under a pretext and
defamed her by spreading false stories about her acts of dishonesty in
accounting for the distribution of t-shirts to union members. ‘After an eight-
day trial, the federal court jury found for plaintiff. The jury awarded her
$45,000 in back pay and benefits, $118,750 in compensatory damages, and
$100,000 in punitive damages ($25,000 for wrongful termination and
$75,000 for defamation, allocated 90% to Kahele 90% and 10% to
Kozuma). (Union) & Is/ER)

Case S37: Nancy Lelia Wilder v. Paul Brown International Ltd., Paul
Brown, individually (judgment entered 7/21/99). Plaintiff, a 38-year-old
single woman who was the Cosmetics Director for Paul Brown, alleged that
she was subjected to sexual harassment (touching, exposing, and verbal
comments on and off salon premises), intentional infliction of emotional
distress, and assault and battery by Paul Brown, which created a hostile work
environment resulting in her constructive discharge and caused her clinical
depression. After a six-day trial, the jury found for plaintiff on the assault
count and for defendant on the sexual harassment, battery, and intentional
infliction of emotional distress counts. The jury awarded plaintiff $3,262.34
in general damages, $632.68 in special damages, reduced the award by
$994.25 for failure to mitigate, and awarded punitive damages of $100,000
(reduced by Circuit Court Judge Kevin S.C. Chang to $50,000). (B) & (I)

Case S38: Chad K. and Jamie Awai v. Interstate Cleaning Corp., William
Cariaga (judgment entered 8/30/99). Plaintiffs 22-year-old part-time night
janitor Chad K. Awai alleged that his supervisor defendant William Cariaga, a
homosexual, sexually harassed him on the job, causing severe emotional
distress. Mrs. Awai also claimed severe emotional distress from outrageous
remarks Cariaga directed at her in person and over the phone. Mr. Awai
claimed the unwelcome advances by Cariaga created a hostile work
environment and forced him to quit his job. After eight days of trial, the jury
found for plaintiffs, and awarded Mr. Awai $607.50 in lost wages, $125,000



2004] Hawaii Punitive Damages 355

in compensatory damages (against Interstate) (reduced by Circuit Court Judge
Rhonda Nishimura to $40,000) and $15,000 in punitive damages; Mrs. Awai
$10,000 in compensatory damages. (B) & (I/ER)

3. Reckless and Intoxicated Drivers: DUIs and Speeders

Case S1: Charles H. Nakagawa, and Carolyn Nakagawa, Special
Administrator of the Estate of Scott R. Nakagawa v. Wayne Chevas and Grace
Chevas (judgment entered 5/2/85). In the early moming hours of May 15,
1985, decedent Scott Nakagawa, a 28-year-old single self-employed attorney,
was a passenger in his Porsche 924, hearing mauka on Kaohi Street, entering
the intersection of Moanalua Road, when his vehicle was struck broadside on
the passenger’s side by a 1970 Gremlin heading ‘ewa on Moanalua Road,
driven by Wayne Chevas. Scott died at the scene. The parties disputed who
had the green light. (Third-party defendant Dean Kakazu, the driver of
Scott’s Porsche settled with the third-party plaintiffs for $125,000 on the
second day of trial on the contribution claim and was dismissed.) Defendants
admitted liability and the only issue tried was damages. After a five-day trial,
the jury rendered a verdict for Scott’s estate of special damages of
$12,810.99, excess earnings of $1,200,000, and punitive damages of $2,500.

(Is)

Case S2: Thong Sananikone, as guardian ad litem for Nang Boun My v.
Darrell R. Large (judgment entered 5/10/85). On July 26, 1983, Nang Boun
My was a passenger in her nephew’s Honda Civic stopped at a red light on
Kalanianaole Highway when their vehicle was rear-ended by defendant’s
Mercedes Benz. Plaintiff alleged the cervical strain caused general health,
walking, and mental/stress problems and that, previous to the accident, she
was active and vigorous. A guardian was appointed for My, a widowed
retired housewife, approximately 93 years old, who could not speak or read
English. Plaintiff alleged that defendant, who had two prior DUI convictions,
was intoxicated. Defendant admitted liability. After a six day trial, the jury
awarded plaintiff $47,020.12 in general and special damages, and $75,000 in
punitive damages. (I)

Case S13: Raynette M. Cuson and Bernadette Gonzales v. Edward Agag
(judgment entered 11/5/87). In this hit and run DUI case, plaintiffs alleged
-that, at 11:50 a.m., Agag drove a friend’s black 1974 Toyota onto the
sidewalk and lawn at Farrington High School, where he ran down the
plaintiffs who were walking on the lawn. Defendant then fled the scene,
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traveling through the hallway, the lawn, and back onto the roadway, where
about 20 minutes later, he crashed the car into a fence/pole. Defendant was
later found to have a BAC of .271. Plaintiff Cuson, an 18-year-old single
female student, suffered several physical injuries resulting in permanent
partial disability. A default judgment was entered against defendant and
Circuit Court Judge Ronald Moon then held a non-jury trial on the issue of
damages. Plaintiff Gonzales settled before trial and plaintiff Cuson withdrew
her special damages request. After a one-day trial, Judge Moon awarded
plaintiff Cuson $275,000 in general damages and punitive damages of
$7,500. (I)

Case S15: Keith E. Reder, individually and as next friend for Christina
Ann Reder, Donna Lyn Reder v. Daniel Seyler, MarionWong (judgment
entered 2/18/88). In this hit and run DUI case, plaintiff, a 28-year-old married
nurse, Donna Reder was driving her car with her 2-year-old her infant
daughter in a car seat. As Reder entered Kahekili Highway, defendant Seyler,
in a rented vehicle, failed to stop at the red signal, swerved into the right-turn
only lane, ran the red signal, attempted to cross the intersection, collided with
the right side of plaintiffs’ vehicle, then he and his passenger (defendant
Wong) fled the scene after retrieving beer from the vehicle. Plaintiff Donna
Reder suffered back pain and cervical strain. Her daughter suffered a double
hernia, requiring surgery, and inflicting emotional distress. Plaintiff Keith
Reder, a 28-year-old manager, who was the husband/father, arrived at the
scene immediately after the accident and claimed emotional distress and loss
of consortium. Seyler was later apprehended by police, speeding and
drinking alcohol; he had previous convictions for DUI and was driving on the
date of the accident with a suspended license. (Wong, who was also the rental
agent who rented the vehicle to Seyler a few days earlier, was granted a
directed verdict on the count of negligent entrustment.) Seyler admitted
liability before trial and never appeared at this deposition or trial. After an
eight-day trial, the jury awarded: 1) to the father, general damages of $100,
special damages of $1,650 (auto), and punitive damages of $2,000; 2) to the
daughter, general damages of $3,000, special damages of $2,663.08, and
punitive damages of $7,500; 3) to the mother, general damages of $7,500,
special damages of $62.04, and punitive damages of $5,500. (Is)

Case S17: Annette Tilton, individually and as Prochein Ami of Geraldine
Tilton, a minor; Patricia Tilton, individually and as Prochein Ami of Kelii
Tilton, a minor; Louis K.C. Tilton, individually and as Prochein Ami of Billie
Jo Tilton, a minor (consolidated) v. Raymond J. Rivera, Jr., (judgment
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entered 4/25/88). In this motor vehicle accident case, the three minor
plaintiffs (ages 14, 11, and 11) were injured when the van in which they were
passengers was rear-ended by defendant, whom plaintiffs alleged was
speeding and had a BLOH of .17. Defendant admitted liability before trial.
After six days of trial, the jury awarded: 1) to Annette/Geraldine, general
damages of $1,500, special damages of $627.91, and punitive damages of
$1.00; 2) to Patricia/Kelii, general damages of $650, special damages of
$106.08, and punitive damages of $1.00; and 3) to Louis/Billie Jo, general
damages of $1,000, special damages of $227.78, and punitive damages of
$1.00. Plaintiffs argued that their claim came under the “punitive damages
exception” to the abolition of tort liability for automobile accidents (HAW.
REV. STAT. § 294-6(b)(3), superseded by HAW. REV. STAT. § 431:10C-306),
and Circuit Court Judge Ronald Moon instructed the jury that plaintiffs had to
prove and be awarded punitive damages in order to recover any damages
against the defendant. (I)

Case S18: Mildred H. Uyeoka, individually and as Guardian Ad Litem for -
Jon H. Oshiro v. William E. Kinkaid (judgment entered 6/30/88). At 11:15
p-m. on October 25, 1985, plaintiff Jon Oshiro, a 23-year-old single man, was
driving a car west on Kalanianaole Highway in the land next to the double
solid center lines, when defendant, driving east, attempted to pass east-bound
traffic by crossing the center lines into the lane Oshiro was occupying.
Oshiro attempted to avoid the accident, but Kinkaid crashed into him head-on.

Plaintiff suffered catastrophic injuries, including severe brain damage,

permanent paralysis on his left side, severe speech and memory defects,
confinement to a wheelchair, lack of bowel and bladder control, mental
incompetence, and various fractures. Plaintiff contended defendant was drunk
(-241 BLOH), was speeding, in the wrong lane, and was fleeing from the
scene of another vehicle collision that he caused when he collided with
Oshiro. Defendant, who claimed he had no insurance and minimal assets,
stipulated before trial to the fact that he had ignored a friend’s warning not to
drive while drunk, that his BLOH was .241, and that he was the sole and
" proximate cause of the accident. After a one-day jury waived trial, Circuit
Court Judge Marie N. Milks awarded: 1) to plaintiff Oshiro (son) general
damages of $2.97 million, special damages of $990,000, and punitive
damages of $25,000; and 2) to plaintiff Mildred (mother), $322,000 general
damages. (I)

Case C3: Mark D. Searles v. Perry P. Sweeny (CAAP Judgment entered
10/6/88). Defendant Sweeny admitted that he rear-ended plaintiff’s vehicle
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on Kalanianaole Highway in Kailua and that he fled the scene after the
accident. Defendant contested only the issues of apportionment of damages
because plaintiff had suffered another vehicle accident one week later,
aggravating his back injuries. CAAP Arbitrator Michael O'Connor found
after a one-day hearing that defendant was 100% at fault and attributed 60%
of plaintiff’s injuries to the rear-end accident, awarding $15,000 in general
damages, $12,000 in special damages, and $2,000 in punitive damages. (I)

Case C4: Garret K. Ito and Ross A. Keliikipi v. Dwight Daniel Esias
(CAAP Judgment entered 5/17/89). In this CAAP case, plaintiffs contended
that they suffered cervical strain after they were rear-ended by defendant late
one night when they were heading toward Kailua on the Pali Highway. Police
cars had stopped all traffic because a tree had fallen on the road in a storm.
Plaintiffs alleged that defendant was holding two jobs, had not slept the
previous night, had been out drinking before the accident, saw the police cars,
but then closed his eyes and fell asleep. CAAP Arbitrator Richard Chun
found defendant liable, awarding plaintiffs $14,000 in general damages,
$5,252 in special damages, and $1.00 in punitive damages. (Plaintiffs had
argued that their claims fell under the punitive damages exception to the no-
fault law.) (I)

Case C13: Margarat Yuson v. Huong Thi Bui and Linh Hi Bui, individually
and as Guardians for David L. Bui, minor, Inja N Choi and Henry Kyo Sik
Choi, individuall and as Guardians for Rex Choi, minor (CAAP Judgment
entered 11/15/99). Plaintiff Yuson, a 58-year-old woman was driving east on
the H-1 Freeway one evening, when her vehicle was violently rear-ended by
minor David L. Bui, who was racing his vehicle with Rex Choi at speeds up
to 80 mph, on their way back from Hawaii Raceway Park. In trying to change
lanes, Bui struck plaintiff’s car and Bui’s vehicle burst into flames. Plaintiff
suffered aggravation of post-traumatic stress disorder, panic attacks, soft
tissue injuries, and aggravation of a pre-existing back injury, as well as
cervical strain. Bui denied racing, but admitted liability; Choi denied both.
CAAP Arbitrator William Wynhoff apportioned fault 50% to Bui and 50% to
Choi.’® Wynhoff awarded plaintiff $60,000 in general damages, $19,180 in
special damages, and $15,000 in punitive damages. (Is)

% Apparently, no finding was entered with respect to the obvious joint and several liability of the
defendants based on concert of action.
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Case C15: Herminia Subia v. Stanley Batula (CAAP Judgment entered
9/13/01). Plaintiff, a 37-year-old hotel worker, was driving her car on
Likelike Highway in the early evening, when she stopped at a red light.
When the light turned green, before she had a chance to accelerate, defendant
rear-ended her vehicle. Plaintiff suffered cervical and shoulder strain, and
temporary work disability. Defendant later admitted he had drank 2-3 beers
earlier that afternoon. The police report indicated that he failed the field
sobriety test and had a .13 BLOH shortly after the accident. Defendant
admitted liability, disputing only the amount of damages. CAAP Arbitrator
Harrison P. Chung found no comparative negligence and awarded plaintiff
$13,000 in general damages, $10,000 in special damages, and $12,000 in
punitive damages. (I)

4. Gross Negligence: Dog Bites, Shorebreak Accidents, Medical Fraud,
Workplace Injury

Case S6: Howard P. Kanehe and Nannie V. Kanehe v. Jeff Brisebois, Mary
Brisebois, Waihina Valley Farms (judgment entered 1/22/86). In this Kauai
case, the plaintiffs alleged that, while Mr. Kanehe was walking near
defendants’ property, he was attacked and bitten by defendants’ Akita. Mr.
Kanehe suffered a puncture wound to his left testicle; puncture wounds to his
left thigh; lacerations on his wrist; two puncture wounds to his palm; and
residual neurological problems with his left hand. Plaintiffs contended that
the dog (or defendants’ four Akitas) had previously bitten five people,
including Mr. Kanehe’s grandson. Defendant Mr. Brisebois contended he had
released the dog on the corporation’s own property for exercise, with no
notice that Mr. Kanehe, whom defendant claimed was trespassing, has entered
the property. After a three-day trial, the jury found that defendants were
negligent and that plaintiff was not. The jury awarded general damages of
$30,000, special damages of $300, and punitive damages of $75,000
($52,500 against Mr. Brisebois, $15,000 against Mrs. Brisebois, and
$7,500 against the corporation). (Is) & (B)

Case S23: Charles William Chase, Jr., and Carla Marshall Chase v. State
of Hawaii, County of Maui, Association of Apartment Owners of the Whaler
on Kaanapali Beach (judgment entered 1/01/90). In this shorebreak liability
case, plaintiff Charles Chase, a 34-year-old electrician and his wife Carla,

.both residents of Nevada, were visiting Kaanapali Beach on Maui for an
outing and chose to stop on the beach in front of defendant Whaler’s
condominium. Body-surfing alone in chest-high water with two to four foot
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waves, Charles was catapulted by a wave and suffered severe back and spinal
injuries, resulting in permanent pain and partial disability. Plaintiffs
dismissed their claims against the State and County, and the case proceeded to
nine days trial against Whaler, based on plaintiff’s claims of inadequate notice
and warning. Second Circuit Court Judge Richard Komo admitted evidence
of a prior lawsuit against Whaler for a similar injury to a guest, as well as
evidence of 86 prior ocean accidents in the area, including 20-22 that
occurred in front of the Whaler property. The jury awarded Charles general
damages of $260,000, special damages of $22,750, punitive damages of
$440,000, and Carla loss of consortium of $71,500. (State) & (County) &
(B/AOAO)

Case F2: Norman L. Mitchell and Miriam Mitchell v. Physicians Health
Plan of Minnesota and Westin Hotels dba Mauna Kea Beach Hotel (Federal
Court Judgment entered 8/7/90). Plaintiff and his wife were guests at
defendant Mauna Kea Beach Hotel, when Mr. Mitchell went for a swim in the
ocean fronting the hotel. As a result of a wave throwing him to the bottom, he
suffered total permanent quadriplegia. He alleged the hotel failed to warn of
the deceptively dangerous ocean conditions and that the hotel knew of 137
prior accidents, including 3 quadriplegic accidents, at the same site in front of
the hotel. Aftera 13-day trial, the jury found him 47% negligent and the hotel
53% negligent, awarding $3.7 million in special damages, $2 million in
general damages, and $3 million in punitive damages. Mrs. Mitchell was
awarded $1 million for loss of consortium and $2.5 million for NIED (witness
to the accident). (Bs)

Case'S26: Janie Ditto v. John A. McCurdy, Jr., M.D., and Karla Scarpiova
(judgment entered 7/7/92; on remand, punitive damages judgment modified to
$676,700, July 1999; the original and not the modified judgment is included
in the quantitative portion of the study; in 2002, the Supreme Court vacated
this second judgment as well). Plaintiff Janie Ditto, a 32-year-old married bar
hostess, brought a lawsuit against defedant Dr. McCurdy, a surgeon who
performed breast augmentation surgery on Ditto, and against McCurdy’s
nurse Scarpiova. Because of complications that plaintiff alleged resulted from
defendant McCurdy’s inadequate care, plaintiff underwent three surgeries
under general anesthesia on the initial day of surgery because of
complications; she contracted an infection in the right breast; underwent a
closed capsulotomy (manual breast manipulation to break up scar tissue), a
bilateral open capsulotomy (surgical procedure to break up scar tissue around
implants); had her surgical incision re-sutured by Scarpiova, an unlicensed
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medical assistant; underwent two more capsulotomies; developed a hematoma
that was aspirated; and ultimately had the implants removed by other
physicians. Plaintiff alleged that McCurdy (a surgeon who had performed
several hundred of such operations but whose board certification was not
recognized by the American Board of Medical Specialties) lacked the
requisite expertise to perform breast augmentation, failed to obtain plaintiff’s
complete medical history, and failed to warn plaintiff of the risks of the
procedure. After a fourteen-day trial, the jury awarded plaintiff $1.0 million
in general damages, $3,500 in special damages, $400,000 for fraud, and
punitive damages of $600,000. (Dr) & (I)

Post-Trial History. The case history after this 1992 judgment is very
convoluted, involving four Hawaii Supreme Court opinions, one ICA opinion,
bankruptcy proceedings, and numerous circuit court proceedings on remand.
As explained below, the amount of plaintiff’s punitive damages award is still
unsettled and awaiting retrial on a second remand.

After entry of the jury’s verdict as judgment, the trial judge awarded
plaintiff Ditto $743,381.92 in prejudgment interest (order of September 9,
1992), and $42,106.39 in costs (order of September 17, 1992).>7°

On October 20, 1992, McCurdy filed for bankruptcy under Chapter 11,
which was later converted to a Chapter 7 liquidation, automatically staying
the judgment against him.*”'

On August 9, 1993, McCurdy's subsequent motions for new trial, INOV,
and reconsideration in the circuit court were denied, and the trial court entered
its amended judgment (reflecting the award of prejudgment interest and
costs).’”

Defendant McCurdy then appealed on several grounds. The appeal was
assigned to the Intermediate Court of Appeals (“ICA”). As to punitive
damages, the ICA held, in an opinion issued in June 1997, that the punitive
damage award was supported by evidence and was not excessive, and the
evidence of the surgeon's financial condition (which he failed to introduce)
was not required to support the award.>”

Accordingly, the ICA affirmed the amended August 9, 1993 judgment that
awarded special, general, and punitive damages for negligence, and reversed
the portion of the amended judgment that awarded prejudgment interest

0 For a discussion of the case history, see Ditto v. McCurdy, 947 P.2d 961, 968 n.1 (Haw. 1997)
(Ditto I).

"' For a discussion of the case history, see Ditto v. McCurdy, 978 P.2d 783 (Haw. 1999) (Ditto II).

2 Ditto 1,947 P.2d at 971.

1 Ditto I, 947 P.2d at 972-75.
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damages on punitive damages.*™

In 1997, Ditto also obtained partial relief from the bankruptcy stay in order
to garnish Dr. McCurdy’s pension plans (which became the subject of the
garnishee action appealed to the Supreme Court, described below).””

Defendant sought and obtained review of the ICA’s 1993 opinion in the
Hawaii Supreme Court. On November 6, 1997, the Court held, as to punitive
damages, that the trial court’s fraud instruction was harmless with respect to
the jury's findings as to negligence and gross negligence and strongly
endorsed the merits of the award: “we determine that there was, indeed, an
abundance of clear and convincing evidence upon which the jury could rely to
find that Dr. McCurdy’s care of Ditto, from the outset, was grossly negligent
and therefore reckless and consciously indifferent to the consequences that
could arise,” and “the evidence of Dr. McCurdy’s gross negligence was so
overwhelming and of such an egregious nature that the jury certainly could
have found that punitive damage was warranted.”*’® However, the Court held
that the fraud instruction had prejudicially influenced the jury’s calculation of
punitive damages.””’

Accordingly, the Court vacated the jury's 1992 award of punitive damages
and remanded with instructions to the trial court to dismiss the fraud count
and conduct a new trial solely on the issue of the amount of punitive damages
owed .’

On January 7, 1998, the Supreme Court entered a notice and judgment on
appeal, stating in pertinent part that interest at ten percent per year, pursuant
to HAW. REV. STAT § 478-3 (1993), should be applied to the affirmed portion
of the verdict, $1,045,606.30 (i.e. $1,003,500 in general and special damages
for negligence and $42,106.39 in costs not appealed) from the date of the July
1992 judgment.’”

In 1998, plaintiff Ditto attempted to recover the valid portions of her
judgment from the defendant. In August and September 1998, the circuit
court partially granted plaintiff’s motion for issuance of a garnishee summons,
entered a garnishee order, and denied McCurdy’s motion for stay on appeal
and for interlocutory appeal.**® McCurdy appealed.

On May 12, 1999, the Hawaii Supreme Court found that ERISA protected

" Id. at 995.

575 Ditto 111,978 P.2d at 785.

57 1d. at 960.

577 Ditto v. McCurdy, 947 P.2d 952, 959-61 (Haw.1997), recons. denied (1997) (Ditto II).
™ Id. at 961.

57 See Ditto v. McCurdy, 80 P.3d 974, 976 (Haw. 2003) (Ditto VI).
8 Ditto 111,978 P.2d at 785.
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Dr. McCurdy’s two pension plans from garnishment and therefore reversed
the circuit court’s 1998 garnishee orders.*®’

On June 3, 1999, the retrial of the punitive damage awards commenced in
the circuit court.”®? Ditto’s counsel argued that the favorable language of the
Supreme Court’s 1997 decision, essentially pre-determined the jury’s
reconsideration of the punitive damages award; McCurdy’s counsel argued
that the circuit court gave it too much credence in instructing the jury and
allowed plaintiff’s counsel to over-emphasize it during closing argument.
In July 1999, the jury returned a punitive damages verdict for $676,700.%
Final judgment for this amount was entered on July 14, 1999.°%  Following
the trial court's denial of his motion for a new trial, McCurdy timely
appealed.’®

On November 19, 1999, the circuit court judge issued a writ of execution
in connection with the judgments allowing Ditto to seize McCurdy’s personal
property on Maui and in Honolulu.*®” McCurdy moved to quash the writ. On
June 19, 2000, the circuit court judge denied in part and granted in part the
motion to quash.’®® McCurdy appealed.

On March 24, 2000, the circuit court issued an order granting in part and
denying in part McCurdy and his pension plan’s motion for return of
garnished funds and for attorneys fees and costs, and entered a September 28,
2000 "final" judgment.’® On November 20, 2000, the circuit court also
denied Ditto’s motion to set aside and/or to alter the judgment, from which
Ditto appealed.”®

In an April 8, 2002 decision on McCurdy’s appeal of the retrial of the
punitive damages award, the Hawaii Supreme Court held that the trial court
erred in taking judicial notice of the Supreme Court's discussion in the prior
appeal concerning sufficiency of evidence necessary to affirm McCurdy’s
liability for punitive damages, and that the error was harmful.®®' The Court,
once again, vacated in part and remanded for another retrial on the amount of
punitive damages.>”

8 Ditto 111,978 P.2d at 797.

582 See Ditto v. McCurdy, 44 P.3d 274, 276 (Haw. 2002) (Ditto {V).
8 Id. a1 276-78.

% Id. at 278.

8 14,

% Id. at 279.

387 See Ditto v. McCurdy, 78 P.3d at 331, 332 (Haw. 2003) (Ditto ¥).
58 Id. at 333.

% Ditto V1,80 P.3d at 976.

0 1d,

1 Dito 1V, 44 P.3d at 275.

2 Id. at 283.
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On October 30, 2003, the Hawaii Supreme Court addressed McCurdy’s
appeal regarding the writs of execution issued by the circuit court in 2000.%*
The Court held for McCurdy that the writ of execution was invalid for
vagueness and untimeliness, and reversed the circuit court’s order denying
McCurdy’s motion to quash.”*

In December 2003, the Hawaii Supreme Court addressed the parties’
appeal regarding the March 2000 and September 2000 orders regarding
gamishment of Dr. McCurdy’s pension plans, and Ditto’s appeal of the
November 2002 order, dismissing all of the appeals on jurisdictional grounds
and upholding the circuit court’s orders.””

In short, as of the last reported decision, plaintiff Ditto’s entitlement to
punitive damages is well established but the amount of that award has yet to
be retried for the third time in the circuit court. Her other damages, including
post-judgment interest are around $2 million, of which it appears she has
collected only $66,000 since the judgment over ten years ago.>*®

Case C17: Debbie Hart v. Dr. Michael C. Pierner, D.C. (judgment entered
10/14/94). Plaintiff Debbie Hart, a 33-year-old single female, was a licensed
massage therapist under contract to provide services in the office of the
defendant. In early January 1990, she had a car accident. Four days later,
defendant Pierner asked plaintiff if she wanted an adjustment, Hart agreed,
and then went into defendant’s office fully clothed. Plaintiff contended that
defendant negligently adjusted her cervical spine, that defendant had been
drinking, and touched her inappropriately. She then saw a psychiatrist who
diagnosed here with PTSD, and commenced treatment for her cervical injury.
In early 1991, she was involved in another car accident. Her injuries were
apportioned 75% to the second accident and 25% to the defendant’s
adjustment. Defendant denied the allegations and challenged plaintiff’s
credibility.  Arbitrator Douglas J. Sameshima found no comparative
negligence and awarded plaintiff general and special damages of $9,465 and
punitive damages of $9,400. [This case is also potentially a Category 2 case,
but the claim focused more on the negligence resulting in the physical injury
than the other claims.] (Dr.)

5. Offenses Against Mental and Physical Freedom: Intentional/Negligent,
Defamation, False Arrest, Malicious Prosecution

%3 Dito v, 78 P.3d 331.

5% Id. at 338.

%5 Ditto VI, 80 P.3d at 976.
%6 See Ditto V, 78 P.3d at 334.
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Case F1: Anthony P. Locricchio v. Legal Services Corporation of Hawaii,
Rita Geier, Rita Bender, Clinton Bamberger, Charles Jones, and Fabio de la
Torres (Federal Court judgment entered 12/17/85). Plaintiff Locricchio, the
Executive Director of Legal Services of Hawaii (a non-profit corporation
providing services to low-income residents), alleged that, following a dispute
over attorney caseloads, certain LASH employees defamed him through
written allegations of misuse of LASH funds, interfered with his contractual
relations with LASH, and caused him to be wrongfully terminated, and to
suffer emotional distress. After a thirteen-day trial, a federal court jury found
for Locriccho, finding three instances of defamation and actual malice. The
jury awarded plaintiff $125,000 in general damages and $25,000 in special
damages; $87,000 for interference with contract; $200,000 for interference
with prospective business advantage; and $100,000 in punitive damages.
Judge Harold M. Fong upheld the jury’s verdict. (B/Nonprofit) & (Is)

Case S14: James D. Clawson v. Sears, Roebuck & Co., Michael French,
Mark Johnson, City and County of Honolulu, Honolulu Police Department
(judgment entered 12/1/87). Plaintiff, a 40-year-old self-employed man,
contended that he was assaulted/battered, falsely arrested, and maliciously
prosecuted as a result of defendant Sears’ claim that he sought a refund on a
paint roller that he did not actually purchase, resulting in emotional distress.
Despite evidence that plaintiff had engaged in “refund fraud,” the jury found
after nine days of trial that defendants’ detention of plaintiff was not
reasonable, awarding damages of $5,500 for false imprisonment, $12,000 for
defamation, $1000 for assault, $1,032 for malicious prosecution, and $18,000
for negligent infliction of emotional distress. In a separate verdict, the jury
then found Sears’ acts were wilful with conscious indifference to the
consequences, awarding $20,000 in punitive damages. Sears’ motion for a
new trial was granted by Circuit Court Judge Marie Milks. (B) & (Is) & (City)

Case S20: John A. McCurdy Jr. v. Stephen L. Schlesinger, Maui Plastic
Surgery Corp. (judgment entered 8/11/88). Plaintiff McCurdy, a 38-year-old
single Maui ENT surgeon who was then the only surgeon on Maui performing
plastic surgery, claimed that defendant Schlesinger, a plastic surgeon who had
arrived on Maui in 1980, defamed him by telling patients and others that
plaintiff was not qualified to perform plastic surgery and caused a patient to
bring a baseless malpractice action against plaintiff. (A nationwide dispute
existed between plastic surgeons and other physicians who performed plastic
surgery about the requisite qualifications.) Plaintiff claimed injury to his
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reputation and practice, emotional distress, and alleged that he was forced to
relocate to Honolulu and lost earnings. After nine days of trial, the jury found
defendant had defamed plaintiff, awarding general damages of $25,000 and
punitive damages of $350,000, reduced after defendants’ motion for new
trial/remittitur was granted by Circuit Court Judge Boyd Mossman to
$50,000. (Dr.) & (Dr./B)

Case S22: Patrick Lessary v. Esther Lessary; Esther Lessary v. Leonard
Appell, dba Appell Affordable Legal Services (judgment entered 9/7/88).
Plaintiff Esther Lessary, whose minor daughter had been raped by her brother
Patrick Lessary, claimed that Patrick’s criminal attorney third-party defendant
Appell, an attorney with a prior felony conviction record that he failed to
disclose while seeking admission to the Hawaii bar (see Case S21), caused her
severe emotional distress during the rape trial, attempted to coerce her into
withdrawing charges against the plaintiff, and send a defamatory letter to her
employer. (In an appeal of Patrick’s criminal conviction, the Hawaii Supreme
Court found that Appell had not provided adequate counsel to Patrick.) The
only claim remaining for trial was Esther’s third-party complaint against
Appell. After a stay in Appell’s bankruptcy proceeding was lifted, an eight-
day trial was held and the jury awarded to Esther $31,000 in general damages,
$150,000 in special damages, and punitive damages of $800,000. (Is/LP)

Case S29: Thomas F. Schmidt and Lorinna J. Schmidt v. Association of
Apartment Owners of Marco Polo Condominium (judgment entered 1/02/93).
Plaintiffs owned residential units and a commercial unit (Mr. Schmidt’s
realty office) at the Marco Polo Condominiums. After overhearing a
conversation between the security director and the AOAO’s president in
which they referred to getting rid of Schmidt with a “bang bang” (making a
gun gesture) and hiring a big Samoan to kill him, Schmidt filed the action
alleging multiple counts, including defamation and negligent/intentional
infliction of emotional distress. (This case was one of several actions filed by
plaintiff against the AOAO and Board of Directors of the Marco Polo; PIJH
noted there were over 50 court files in the case and the jury verdict was 63-
pages long.) Plaintiffs sought admission of over 200 statements made by
defendants, including calling plaintiffs “crooks. .. liars .. . Nazis,” and 25 of
these statements were submitted to the jury. After a 22-day trial, the jury
found for defendants on all substantive counts, except it found that the
security director and president has negligently inflicted emotional distress on
Schmidt, but the jury awarded no general or specific damages for this claim.
Nonetheless, the jury awarded punitive damages of $35,000 against
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defendants ($5,000 against the security director and $30,000 against the
president). Defendants’ motion for JNOV on the grounds that punitive
damages were not allowable for mere negligence was denied and Circuit
Court Judge Virginia Crandall entered judgment for plaintiffs. (B/AOAO)

Case S30: Reinhard Mohr v. Alexandra Kaan, aka Alexandra Gabrielle
(judgment entered 6/2/93). Plaintiff Mohr, a 50-year-old married attorney,
sued defendant Kaan, a female attorney, for defamation arising out of a series
of letters that Kaan wrote to Mohr. (Mohr was retained by a client who was
dissatisfied with Kaan’s representation of him in a criminal proceeding and
was seeking an accounting of Kaan’s services and fees). In letters that Kaan
knew or should have known would be turned over to the client, Kaan wrote
that Mohr was “offensive, overzealous, incorrect and unscrupulous in your
attempt to generate a fee for yourself or support your own drug habit,”
described plaintiff as an “idiot,” and made her statements about Mohr’s drug
use on the basis of rumor and hearsay. In the jury-waived proceeding, Circuit
Court Judge Kevin S.C. Chang found after a one-day trial that Kaan had
published the statements with actual malice and that Mohr had suffered
emotional distress, awarding Mohr $1,000 in general damages and $1,500 in
punitive damages. (I/LP)

Case F6: Brenda Lynne Carnell v. Cheryl Grimm, and other named police
officers, City and County of Honolulu (Federal Court judgment entered
10/17/96). Plaintiff, a 32-year-old female nurse, contended that she was
kidnapped, raped, and then escaped. She alleged that the two Honolulu police
officers who then found her tried to force a statement from her, assaulted her
during arresting her, falsely arrested her, refused her appropriate medical
attention, and violated her civil rights. The police officers contended that
plaintiff was upset, uncooperative, intoxicated, and never told them or others
she had been raped, and that her credibility was in issue. Trial was narrowed
to only the two arresting officers Flynn and Noguchi. After five-day trial, the
federal court jury found for plaintiff, concluding that both officers had
ignored her serious medical needs, were deliberately indifferent, and acted
recklessly and callously toward plaintiff, awarding $32,000 in compensatory
damages and $65,000 in punitive damages against the officers
(apportioned equally). Judge David A. Ezra entered judgment accordingly.
(Is/officers, City)

Case F7: Emil R. Pulse v. City and County of Honolulu, Michael S.
Nakamura, Timothy Mariani, and William Lurbe (Federal Court judgment
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entered 1/30/01). Plaintiff, a carpenter apprentice who lived on a 24-foot-
long sailboat tied to a pier in Keehi Lagoon Harbor, alleged that two Honolulu
police officers violated civil rights laws and maliciously prosecuted him. The
defendants had arrested him in the early morning hours after being called to
the scene by a complaint about plaintiff being intoxicated and threatening a
neighbor with a loaded gun. Pulse, who was incarcerated for three years for
the incident, filed this action on the basis that the police had performed a
warrantless search and seizure and committed perjury. Trial was limited to
the Section 1983 count and pendent state civil rights violations, and the false
imprisonment claim against the two officers. After six days oftrial, a federal
court jury found for plaintiff that the search and seizure had been unlawful
and plaintiff had been wrongfully incarcerated. The jury awarded $50,000
(80% Mariani/20% Lurbe) in general damages and $350,000 for punitive
damages (same allocation). Judge Susan Oki Mollway entered judgment
accordingly. (Is/officers/City)

6. Dishonesty: Fraud, Conversion, Breach of Contract

Case S7: Mary Lou Critcher v. Jeffrey Mitchell Critcher aka Jeff M.
Critcher, Pacific Coast Savings and Loan Association (judgment entered
2/5/86). In this lawsuit, a mother sued her son for breach of contract, fraud,
emotional distress, breach of confidential trust, constructive trust, and wanton
and reckless acts resulting from the sale of real property. Defendant filed a
counterclaim and separate lawsuit against his mother and her initial law firm,
alleging malicious prosecution, libel/slander, and abuse of process. (The
second lawsuit was dismissed as frivolous, and attorneys fees were granted
under HAW. REV. STAT § 607-14.5. Pacific Coast was voluntarily dismissed
from the first lawsuit.) After eight days of trial, the jury found for the mother,
awarding her $85,000 in compensatory damages, $10,000 for emotional
distress, and punitive damages of $10,000. (I/LP) & (B)

Case S21: Robert L. Rodman v. Leonard Appell and State of Hawaii
(judgment entered 9/2/88). Plaintiff Rodman brought this action for legal
malpractice, breach of contract, conversion, and emotional distress against
defendant Appell, an attorney, whom Rodman had retained in a separate legal
malpractice action, because Appell had removed all or a significant portion of
Rodman’s $10,000 retainer from the attorney trust account without his
permission. Appell had been denied a license to practice law in New
Hampshire for lack of moral integrity. (Plaintiff’s claim against the State of
Hawaii, for negligently licensing Appell, was denied by Circuit Court Judge
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Ronald Moon on summary judgment, a ruling which was upheld by the
Hawaii Supreme Court.) Defendant’s counterclaims were dismissed, he failed
to answer an amended complaint, resulting in a default judgment, and he filed
for Chapter 7 bankruptcy. After the bankruptcy stay was lifted, the case
proceeded to seven days’ trial on damages (defendant did not attend trial after
day 4). The jury awarded plaintiff no general damages, special damages of
$12,943, and punitive damages of $250,000. (I/LP) & (State)

7. Unsafe Products

Case S16: Stephen Masaki, Frank Masaki, and Sumiye Masaki v. General
Motors Corp., Servco Pacific, Inc. (judgment entered 3/15/88). Plaintiff
Stephen Masaki, a 28-year-old single part-time mechanic, was rendered a
quadriplegic as a result of being run over by an allegedly defective
transmission in a 1976 Chevy Van he was attempting to restart as part of his
mechanic duties. His parents Frank and Sumiye Masaki claimed negligent
infliction of emotional distress and loss of consortium related to seeing
Stephen in the hospital after his accident. Stephen lost all memory of the
accident, but his co-worker who was sitting in a vehicle adjacent to the van as
Stephen was working on it testified that Stephen attached a remote starter
cable and was attempting to remove the cable when the van’s transmission
shifted into reverse, running over Stephen. Plaintiffs alleged numerous
defects in the van transmission system, that GM was aware of hundreds of
deaths and injuries arising from the defect for over ten years, and that GM had
failed to warn or remedy the problem. After 49 days of trial, the jury found
defendants 60% at fault and plaintiff Stephen 40% at fault, awarding (as
reduced by comparative negligence): 1) for Stephen, $1.8 million on general
damages, $2.26 million in special damages, and (unreduced)* punitive
damages against GM of $11.25 million; 2) for Frank, $336,000 for loss of
consortium, and $276,000 for emotional distress; and 3) for Sumiye, $336,000
for loss of consortium, and $276,000 for emotional distress. (*Circuit Court
Judge Leland Spencer ruled that punitive damages could not be reduced by
plaintiff’s contributory negligence.) Defendant appealed and, in 1989, the
Hawaii Supreme Court affirmed that punitive damages could be awarded in
products liability cases, but reversed the punitive damages award because the
Court adopted a new “clear and convincing” standard for punitive damages
awards.”®’ On remand, the case settled for a confidential amount. (Bs)

*7 See Masaki, 780 P.2d at 566.
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Case S31: Sosimo B. Tabieros and Mitsuko H. Wilson v. Matson
Navigation Co., Inc. and Clark Equipment Co. (judgment entered 7/9/93).
Plaintiff Tabieros, a single 50-year-old maintenance worker at Matson
Terminals, was sitting in a tow vehicle next to a crane at the container yard at
Sand Island when Howard Diaz, an employee on loan to Matson, operating a
straddler manufactured by defendant Clark in 1963, caused the straddle to
collide with plaintiff’s vehicle, crushing both of Tabieros’ legs and causing
other severe injuries, eventual scarring and deformity, and 12% permanent
disability.

The first trial in this case was held in 1990. The circuit court entered
summary judgment in favor of Diaz and Matson and dismissed the plaintiff
and his common-law wife’s claims against MH&R. In June 1990, a jury
returned a verdict in favor of Clark, the only remaining defendant.

On appeal, the Hawaii Supreme Court vacated the jury verdict and
remanded for new trial, finding, inter alia, that the court erred in granting
summary judgment to defendant Clark on the punitive damages claim. The
plaintiffs appealed, and, in a memorandum opinion, the Supreme Court: (1)
vacated the judgments that had been entered in favor of Matson Navigation
an;iggClark; and (2) affirmed the favorable judgments as to Diaz and MH &
R.

In March 1993, a second jury trial (reported in PIJH) commenced between
the plaintiffs and the defendants Clark and Matson Navigation. During the
trial, the circuit court granted directed verdicts in favor of Clark on the
plaintiffs' claims of breach of implied warranties of merchantability and/or
fitness for a particular purpose, negligent manufacture, and negligent failure
to retrofit. Circuit Court Judge Wendell Huddy dismissed the emotional
distress claim of Mitsuko Wilson, Tabieros’ common-law wife. After 23 days
of trial, the jury found that the straddler had a dangerous defect present at the
time of sale, and found Clark 34% at fault, Matson 55% at fault, and plaintiff
Tabieros 15% at fault. The jury awarded plaintiff $279,000 in general
damages, $200,400 in special damages, and punitive damages of $52,000
(against Clark only). (Bs)

After the verdict was returned, but before entry of judgment, the plaintiffs
settled with Matson Navigation by way of a joint tortfeasor release agreement
pursuant to the Uniform Contribution Among Tortfeasors Act , HAW. REV.
STAT., §§ 663-11 through 663-17 (1993). Thereafter, the plaintiffs filed a
dismissal of all of their claims against Matson Navigation. Judgment against
Clark was entered on July 9, 1993 for its pro rata share of the jury's award.

%8 Tabieros v. Diaz, 827 P.2d 1148 (Haw. 1992) (mem.) (Tabieros I ).
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The circuit court denied Clark's motion for a reduction of the judgment in the
amount paid by Matson Navigation to the plaintiffs pursuant to the joint
tortfeasor release agreement. Clark again appealed to the Hawaii Supreme
Court.

In a lengthy opinion, the Supreme Court, Levinson, J., held that: (1) a
manufacturer does not have duty to retrofit its products with post-manufacture
safety devices unavailable at time of sale; (2) the manufacturer had not
assumed a duty to retrofit the carrier; (3) the worker's girlfriend did not suffer
severe emotional distress; (4) the danger created by the "blind zone" in the
carrier's cab was open and obvious, so that no duty to warn of danger existed;
(5) the carrier was not defective under the consumer expectations or latent
danger tests; (6) any failure to warn of danger was not a legal cause of
accident; (7) the evidence supported instruction on specific claims of
plaintiff's failure to mitigate; (8) the instructional errors required reversal; and
(9) the manufacturer was entitled to credit for sums paid by owner in excess
of its share of verdict. Affirmed in part, vacated in part, and remanded.”*

8. Turning the Tables: When Defendants Win Reverse Punitive Damages

Case S24: Sherry Vidmar v. Paul Kan (judgment 6/18/90). Vidmar
involved a violent domestic dispute between plaintiff, a single female sales
clerk, and defendant, an engineer. Plaintiff claimed that defendant sexually
abused her and committed assault and battery for a 1-1/2 year period,
resulting in physical and psychological injuries. Defendant denied the
allegations and counterclaimed also seeking damages for assault and battery,
deceit, and abuse of process. After seven days of trial, the jury found partially
in favor of both parties: that defendant struck plaintiff without her consent,
that plaintiff struck defendant without consent, that plaintiff’s suit was not an

_abuse of process, and that plaintiff held defendant’s property without consent.
The jury awarded general damages to plaintiff of $1000, no special damages,
and punitive damages of $7,500. The jury also awarded special damages of
$300 to defendant and punitive damages of $750.
(D) [This Case also reported in Category 1]

Case F3: Michelle M. Gretzinger v. University of Hawaii Professional
Assembly, University of Hawaii, and Ramdas Lamb (Federal Judgment
entered 9/17/96). Plaintiff, a University of Hawaii student, claimed that for
three years she was subjected to unwelcome sexual advances, including

*9 Tabieros v. Clark Equipment Co., 944 P.2d 1279 (Haw. 1997) (Tabieros II).
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sixteen rapes, by her professor Ramdas Lamb, who used his position as an
undergraduate advisor to bribe students into sexual relationships. Plaintiff
alleged violations of Title IX, Section 1983, and intentional infliction of
emotional distress. Lamb counterclaimed for sexual harassment and
retaliation, alleging that the allegations were lies. Before trial, the University
settled with plaintiff; the union was dismissed by motion; and the federal
claims against Lamb were dismissed. After fourteen days of trial, the federal
court jury found that Lamb did not intentionally inflict emotional distress on
plaintiff. The jury found in favor of Lamb on his claims of defamation, false
light, abuse of process, intentional infliction of emotional distress, and wanton
and willful misconduct, awarding him $40,000 in general damages, $12,750
in special damages, and $80,000 in punitive damages. The jury verdict was
upheld on appeal.’® (Union) & (1)

Case S36: Ronald T. Kikumoto v. HTH Corporation et al. (judgment
entered 4/1/98). In this whistleblower case, plaintiff Kikumoto, a 43-year-old
former Vice-President/Director of defendant HTH Corporation, claimed he
was wrongfully terminated in retaliation for opposing the defendant’s
directives on race and color discrimination, defendant’s pattern of building
code violations, and defendant’s worker safety violations. In a letter
complaining about the violations, plaintiff emphasized that he was
substantially undercompensated. Defendants counterclaimed, contending that
plaintiff obtained confidential records and information in order to extract a
salary increase, a breach of his fiduciary duty, which justified termination.
After a nine-day trial, the jury found that defendants did not violate the
whistleblower or employment law, and that his termination did not violate
public policy. The jury found that plaintiff breached his fiduciary duty and
awarded defendants $3.00 for the breach and $1.00 in punitive damages. (B)

% Gretzinger v. University of Hawaii Professional Assembly and Ramdas Lamb, 156 F.3d 1236 (9"
Cir. 1998) (unpublished opinion) (affirming jury verdict in favor of Lamb and court’s denial of plaintiff’s
motion for a new trial).
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