William S. Richardson School of Law
UNIVERSITY OF HAWAII AT MANOA
2515 Dole Street
Honolulu, Hawaii 96822

May 21, 1995
The Honorable Jon Yoshimura
Member, City Council
City and County of Honolulu
Honolulu Hale ‘
Honolulu, Hawaii 96813

Dear Councilmember Yoshimura;

This letter is written in response to your inquiry regarding whether a $5 fee charged to
nonresidents (but not to residents) for entry to Hanauma Bay would be constitutional. In my
professional judgment, such a discriminatory fee would not violate the Privileges and
Immunities Clause of the U.S. Constitution or the Public Trust Provision in Hawaii’s
Constitution. Although it is possible to characterize such a payment as “tax” which would
violate Article VIII, Section 3 of Hawaii’s Constitution (which limits the taxing power of
counties), it seems more logical to view this payment as a “fee” designed to cover the actual
costs of maintaining the beaches for the benefit of residents and visitors.

I'he Privileges and Immunities Clause
The Privileges and Immunities Clauses in Article IV, Sec. 2 and the Fourteenth

Amendment of the U.S. Constitution guarantee the right of all U.S. citizens to travel to other
locations to engage in commercial and entrepreneurial activity. The U.S. Supreme Court has
ruled, however, in Baldwin v, Fish and Game Commission of Montana, 436 U.S. 371 (1978),
that this right does not exclude discrimination with regard to recreational activities. The
Baldwin case involved a Montana scheme that charged nonresidents at least 7 %2 times as much
as residents to be able to engage in elk hunting. The Court upheld this differential in part
because of the financial contributions of Montana residents (through their taxes) to the costs of
maintaining the elk-hunting program.

A similar result was reached by the U.S. Court of Appeals for the Ninth Circuit in Hawaii

ing Ass’n v. Water Tr: rtation Facilities Division, Hawaii . sportation, 651

F.2d 661 (9th Cir. 1981). The court upheld a preferential rate for residents with regard to
mooring fees in Hawaii’s small boat harbors, ruling that this activity was recreational and thus
not protected under the Privileges and Immunities Clause.

Visits to Hanauma Bay are certainly recreational in nature. The people of Hawaii
support the fish sanctuary there through our tax money, and hence a discriminatory fee structure
would certainly be constitutional under the Privileges and Immunities Clause.
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wati’s Public T: tri

Hawaii has a constitutional provision stating that “All public natural resources are held in
trust by the State for the benefit of the people.” Some courts in other states have interpreted
similar language in their state constitutions to prohibit discriminatory access fees. But it is more
logical to view the reference to “the people” in this provision as a reference to the “people of
Hawaii” rather than to all the people of the world. The U.S. Supreme Court has, for instance,
recently interpreted these same words-- “the people”-- in the Fourth Amendment of the U.S.
Constitution to refer to “the people of the United States” and to exclude nonresident aliens.
United States v, Verdugo-Urquidez, 494 U.S. 259, 264-67 (1990). Under this view, no issues
under Hawaii’s Constitution would be raised by a discriminatory toll.

Hawaii does of course view the beaches as public in nature and prides itself on ensuring
public access to the beaches. Imposing a fee to visit a unique beach area that is maintained as a
marine sanctuary is not inconsistent with this view. Everyone is still able to get to the beach.
But the fee recognizes that this coastal area requires special management and provides special
rewards to those who visit it. Hawaii’s statutes authorize the leasing of ocean areas for limited
private purposes, out of recognition that some uses are inevitably exclusive in nature. A marine
sanctuary is inevitably fragile, and the collection of a fee will allow the community to ensure
that this rare resource will be maintained properly for future generations to enjoy. In that sense,

this fee is similar to the fee charged for entry into the Honolulu Zoo, which also is on public
land.

Is Thi nta Tax
The final issue is whether this $5 payment could be considered a “tax” rather than a
“fee.” The City and County of Honolulu has the power to charge fees, but not to levy taxes. The
distinction between the two usually focuses on the fact that taxes are designed to raise revenues
while fees are designed to cover expenses. Taxes are sometimes characterized as
nondiscretionary, i.e., we cannot avoid them, but in some cases—like luxury taxes--we can avoid
them by not buying the luxury item. Whether a payment is revenue-raising is always a difficult
accounting question, because it depends on how one characterizes the nature of the expenses it is
designed to cover. The $5 payment may generate more revenue that the City pays out
incrementally for the maintenance of Hanauma Bay each year, but if one also includes the
revenues lost by not putting this lovely location to some revenue-raising purpose these payments
would be much less. Also, if one characterizes the fee as covering the maintenance costs of the
‘many nearby beaches which are also enjoyed by residents and visitors then the revenues raised
would also be less. It is reasonable, for instance, as a matter of administrative convenience for
the Golden Gate Bridge to collect tolls on traffic going in only one direction and to allow the
return trip to be free. It would also appear to be reasonable as a matter of administrative
convenience for the City to charge for visits to only one of its many popular beaches and to
allow visits to the others to be free. For this reason, I conclude that it is reasonable and
appropriate for the City Council to characterize this payment as a fee rather than as a tax.
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In conclusion, I do not see any serious constitutional difficulties with the proposal to

- charge nonresidents a $5 fee for visits to Hanauma Bay. Please let me know if I can provide any
- further information or analysis on this topic.

Sincerely yours,

Jon M. Van Dyke

Professor of Law
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