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INTRODUCTION 

One of the critical issues that every social group must address concerns 

the mode by which disputes are to be processed and by which formal social 
control is to be exercised upon its members. If at least minimal stability is to 

be achieved, a social group must contain conflict and provide for the exercise of 

authority over its members. All authority systems attempt to endow these 
functions with legitimacy -- the feeling on the part of the group members that 

they ought to comply with authoritative decisions because of their source or the 

process by which they were reached (Weber, 1954:3-5). 

One major institution that has developed in Western society to give 

authoritative decisions is the jury. This institution, developed in England as a 

constraint on arbitrary centralized power, and passed on to countries adopting 

the English legal model, promotes legitimacy by delegating legal decision- 
making power to a body of the peers of the disputants or the accused. Such a 
body is thought to be able to issue a reliable judgment likely to be accepted by 

the community. 

However, through time the issues of when to use a jury, what role the 

jury should play and who are the "peers" have been major political questions 

(Green, 1985; Thompson, 1986; Langum, 1987). As Van Dyke (1977:7-19) 

observes, problems arise with jury legitimacy when a social group is 

characterized by class, ethnic, political, or other serious social divisions. In 

these situations the determination of a jury of "peers" is problematic and 

definitions of what a peer is have varied. Wan Dyke (1977:10-11) notes that the 

Magna Charta provided that English knights were to be tried by juries of other 

knights. Juries of cooks have been assembled to try persons accused of selling 

bad food. Until recently in England, merchants were impanelled to try 
commercial cases. In thirteenth century England equal numbers of Christians 

and Jews sat on disputes between members of the two religions. In Plymouth 

Colony, colonists sat with "Indians" on cases of crime or other dispute between 
colonists and the natives. Until the nineteenth century, mixed juries of aliens 

and citizens sat on criminal cases involving aliens in both England and America. 

While we have been unable as yet to trace any direct connection to Hawaii, we 

should note that Cesare Beccaria, the founder of the classical school of 

criminology, first published An Essay on Crimes and Punishments in Italian in 

1764 and it quickly became widely available in both French and English editions. 

He wrote (Beccaria, 1819: 54-55): 
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It is an admirable law which ordains that every man shall be 
tried by his peers; for, when life, liberty and fortune, are in 

question, the sentiments which a difference in rank and fortune 

inspires should be silent; that superiority with which the fortunate 

look upon the unfortunate, and that envy with which the inferior 
regard their superiors, should have no influence. But when the 

crime is an offense against a fellow-subject, one half of the 

judges should be peers of the accused, and the other peers to the 
person offended: so that all private interest, which, in spite of 

ourselves, modifies the appearance of objects, even in the eyes 

of the most equitable, is counteracted, and nothing remains to 

turn aside the direction of truth and the laws.... 

In contemporary America the general rule is that one’s peers are all 

citizens of adult status (Van Dyke, 1977:9). However, demands have arisen in 
some quarters to change certain practices to assure that juries do not exclude 

members from the particular social groupings of those involved ina case. These 

demands arose in part because of the widespread practice of prosecutors to use 

their peremptory challenges to exclude from a jury all persons of the same 
ethnicity as the defendant in criminal cases, but the inviolability of a prosecutor’s 
right to use his peremptory challenges in an unrestricted manner appeared to 

have been settled by the United States Supreme Court in Swain v. Alabama (380 

U.S. 202) in 1965. 

However, in 1986 the Supreme Court of the United States in Batson v. 

Kentucky (476 U. S. 79) returned to the problem of "racial" exclusion from 

juries or "racial" inclusion on juries and did restrict the right of prosecutors to 

use peremptory challenges to exclude all persons of a defendant’s ethnicity from 

a criminal trial jury. In 1990 the Supreme Court of Hawaii extended this 

restriction to gender (State v. Levinson and Carvalho, Respondents, 71 Haw. 

492, 795 P. 2d 845), and in 1991 the U.S. Supreme Court extended its 

restriction on racial exclusion to civil cases also (Edmundson vy. Leesville 

Concrete Co., 500 U.S. _, 114 L. Ed. 2d 660). Recent years have also 

witnessed many Native American Indian tribes gain the right to try offenders in 

tribal courts with Indian juries. 

These events have created new interest in the ethnic jury system of 19th 

century Hawaii. Hawaii in the nineteenth century clearly represented a 

problematic situation and jury questions became a focus of intergroup conflict. 

Indeed, representatives of foreign governments and other resident foreigners 

intentionally used the jury issue to create conflict for the purpose of pursuing 

their own national and personal interests. 
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