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INTRODUCTION

One of the critical issues that every social group must address concerns
the mode by which disputes are to be processed and by which formal social
control is to be exercised upon its members. If at least minimal stability is to
be achieved, a social group must contain conflict and provide for the exercise of
authority over its members. All authority systems attempt to endow these
functions with legitimacy -- the feeling on the part of the group members that
they ought to comply with authoritative decisions because of their source or the
process by which they were reached (Weber, 1954:3-5).

One major institution that has developed in Western society to give
authoritative decisions is the jury. This institution, developed in England as a
constraint on arbitrary centralized power, and passed on to countries adopting
the English legal model, promotes legitimacy by delegating legal decision-
making power to a body of the peers of the disputants or the accused. Such a
body is thought to be able to issue a reliable judgment likely to be accepted by
the community.

However, through time the issues of when to use a jury, what role the
jury should play and who are the "peers" have been major political questions
(Green, 1985; Thompson, 1986; Langum, 1987). As Van Dyke (1977:7-19)
observes, problems arise with jury legitimacy when a social group is
characterized by class, ethnic, political, or other serious social divisions. In
these situations the determination of a jury of "peers" is problematic and
definitions of what a peer is have varied. Van Dyke (1977:10-11) notes that the
Magna Charta provided that English knights were to be tried by juries of other
knights. Juries of cooks have been assembled to try persons accused of selling
bad food. Until recently in England, merchants were impanelled to try
commercial cases. In thirteenth century England equal numbers of Christians
and Jews sat on disputes between members of the two religions. In Plymouth
Colony, colonists sat with "Indians" on cases of crime or other dispute between
colonists and the natives. Until the nineteenth century, mixed juries of aliens
and citizens sat on criminal cases involving aliens in both England and America.
While we have been unable as yet to trace any direct connection to Hawaii, we
should note that Cesare Beccaria, the founder of the classical school of
criminology, first published An Essay on Crimes and Punishments in Italian in
1764 and it quickly became widely available in both French and English editions.
He wrote (Beccaria, 1819: 54-55):
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