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CHAPTER! 

INTRODUCTION 

1.1 This Counter-Memorial is submitted by the United Kingdom of Great Britain and 

Northern Ireland ("the United Kingdom") in accordance with Article 10(2) of the Rules 

of Procedure approved by the Tribunal on 2 July 2002 and Order No. 2 of 10 December 

2002. It responds to the Memorial submitted by Ireland on 26 July 2002. 

1.2 It is appropriate at the outset to emphasise the importance of the correct 

application of the provisions of the United Nations Convention on the Law of the Sea 

("UNCLOS") concerning the settlement of disputes. As the President of the Third United 

Nations Conference on the Law of the Sea, Ambassador Hamilton Shirley Amerasinghe, 

said when introducing in 1976 a text on the settlement of disputes: 

"Dispute settlement procedures will be the pivot upon which the delicate 
equilibrium of the compromise must be balanced. Otherwise the compromise 
[embodied in the whole UNCLOS text] will disintegrate rapidly and 
permanently. I should hope that it is the will of all concerned that the prospective 
convention should be fruitful and permanent. Effective dispute settlement would 
also be the guarantee that the substance and intention within the legislative 
language of a treaty will be interpreted both consistently and equitably. ,,1 

1.3 Universal participation in UNCLOS is an important goal. To that end, the correct 

application of the provisions of Part XV on the settlement of disputes could be crucial. 

The present Tribunal is only the second to be constituted under Annex VII of UNCLOS. 

Its Award may well come to be seen as an important element in the interpretation and 

application of Part XV with important implications for States not yet parties to the 

Convention as well as for those that are. 

A. OUTLINE OF THE COUNTER-MEMORIAL 

1.4 After setting out briefly the present state of the proceedings (Section B), this 

Chapter contains sections on the Dispute submitted for the Tribunal's determination 

(Section C); the law applicable to the Dispute (Section D); the temporal element defining 

I AlCONF.621WP.9/Add.1, 31 March 1976, paragraph 6; V Off. Rec., p. 122. 
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the Dispute (Section E); and the importance of scientific and technical evidence to the 

detennination of the Dispute (Section F). An addendum briefly explains certain units of 

measurement. It is followed by two chapters dealing with questions of fact and five 

containing submissions on the law. 

I.S Chapters 2 and 3 deal with the facts. Chapter 2 sets out a brief history of the 

Sellafield site, dealing in particular with the conception of THORP in the mid-1970s and 

its commencement of operations, and the more recent conception and development of the 

MOX Plant. It gives an account of the regulatory stages preceding the commencement of 

operation of the MOX Plant and describes the extensive regulations relevant to the 

operation of the MOX Plant and the Sellafield sit e as a whole, and the international 

transportation of nuclear materials, at the levels of international law, European 

Community law and national law. 

1.6 Chapter 3 first sets out the radiological impacts of the MOX Plant in the context 

of the applicable limits. It demonstrates that, contrary to Ireland's claim, there is no 

inextricable linkage between the operation of the MOX Plant and the operation of 

THORP. It also shows that in any event the radioactive discharges from THORP and the 

Sellafield site as a whole are well within applicable limits, are subject to an extended 

monitoring programme, and are not harmful. The Chapter then addresses Ireland's 

arguments on abatement. Finally it shows that there are no risks of significant harm 

arising from the marine transportation of MOX fuel and that there will be no increase in 

maritime transports as a consequence to the operation of the MOX Plant. 

1. 7 Chapter 4 addresses jurisdiction. It begins by noting that Ireland addresses 

questions of jurisdiction and applicab~ law separately; on the first, contending that this 

dispute concerns "the interpretation or application of UNCLOS and no other agreement"; 

on the second, contending that UNCLOS incorporates and requires the application of all 

other international law not inconsistent with the Convention. On this basis, Ireland relies 

on more than 20 other international agreements and instruments. In response, the United 

Kingdom observes that the jurisdiction of the Tribunal is determined by article 288 of 

UNCLOS; paragraph 1 of which establishes jurisdiction over disputes concerning "the 

interpretation or application of this Convention", while paragraph 2 indicates that the 

Tribunal will only have jurisdiction in respect of the interpretation or application of other 

agreetrents if those agreements so provide. As the other agreements relied upon by 

Ireland do not provide for UNCLOS jurisdiction, the United Kingdom contends that the 

Tribunal's jurisdiction in this case is confined to the interpretation and application of 

2 
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UNCLOS and does not embrace any other agreement or instrument. This includes 

measures of Community law as well as the Convention for the Protection of the Marine 

Environment of the North-East Atlantic (OSPAR Convention)2 and related instruments. 

The Chapter concludes by addressing the meaning of article 293( I) of UNCLOS on 

applicable law, noting that this penn its the Tribunal to refer to secondary rules of 

international law, and other rules incidental to its interpretation of UNCLOS, but that it 

cannot be relied upon to incorporate into UNCLOS, and require the application, of other 

primary rules of international law, whether conventional or customary. 

1.8 Chapter 5 responds to Ireland's complaints under article 206 of UNCLOS, which 

deals with the assessment of tre potential effects of planned activities. It demonstrates, 

first of all, that in the case of the MOX Plant the conditions for the application of article 

206 are not met: the United Kingdom does not have reasonable grounds for believing that 

planned activities under its jurisdiction or control may cause substantial pollution of the 

marine environment or significant and hannful changes to it. It then shows that, in any 

event, article 206 does not require that the assessment of potential effects take the 

specific form alleged by Ireland. Next, it sets out the history of the assessment of the 

discharges from the MOX Plant, which is one of compliance with the applicable legal 

provisions including Directive 85/337/EEC of 27 June 1985 on the assessment of the 

effects of certain public and private projects on the environment. 3 Finally it explains that "\ 

even if the United Kingdom had been in breach of article 206, the consequence would not ) 

be an order requiring the cessation of operations at the MOX Plant. Rather, the 

appropriate course would be the monitoring of actual impacts, which is in any event 

taking place as the Plant has been operating for over a year. 

1.9 Chapter 6 addresses the contention that the United Kingdom has failed to co­

operate with Ireland as required by articles 123 and 197 of UNCLOS. It first explains 

that article 123, which deals with semi-enclosed seas, is hortatory; and that article 197, 

which provides for co-operation in fonnulating and elaborating international rules, 

standards and recommended practices and procedures, prescribes precisely the types of 

activity in which the United Kingdom has been engaged for many years, through the 

European Community, the European Atomic Energy Community ("Euratom"), the 

International Maritime Organisation ("IMO"), the International Atomic Energy Agency 

("IAEA"), the OSPAR Commission and other global and regional institutions. It then 

2 321LM (1993) 1072; Memorial, Volume III , Part One, pA19. 

] OJ 1985 L 175/40. 

3 
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gives an account of the extensive co-operation in which the United Kingdom has been -engaged, over a number of years, in relation to the MOX Plant (and, to set the record -straight, in relation to Sellafield more generally). Apart from active participation in 

competent international organisations and the European Communities, this includes the 

supply of information to Ireland, and consideration of the views of Ireland, through 

embassies and direct ministerial contacts and through various bilateral fora including the 

UK -Ireland Contact Group on Radioactivity Matters, the British-Irish Council and the 

British-Irish Inter-Parliamertary Body; and co-operation with Ireland through 

arrangements in force involving the two States' coastguards and their relevant competent 

authorities concerned with radiological protection and nuclear safety regulation. 

1.10 Chapter 7 addresses Ireland's allegations on pollution. It begins by addressing 

the meaning of "pollution of the marine environment" under UNCLOS and contends that 

there is no risk of pollution from radioactive discharges resulting from the commissioning 

and operation of the MOX Plant. The Chapter deals with the application and relevance of 

the OSP AR Convention and the precautionary princip~ on which Ireland relies. In 

response to Ireland's specific allegations on pollution, the Chapter first identifies the 

legal base in UNCLOS and the specific allegations of fact that underlie each of Ireland's 

claims. The United Kingdom then points out that a number of Ireland's allegations do 

not have any foundation in UNCLOS; that in others, the central component of the claim 

is the alleged breach of anon-UNCLOS commitment; and that in yet others, no 

allegations of fact are made. In response, the United Kingdom contends that the absence 

of2ny risk of pollution is fully supported by detailed scientific evidence; that the United 

Kingdom has in any event adopted a precautionary approach to the authorisation, 

commissioning and operation of the MOX Plant; that this approach is on-going through a 

continuous process of monitoring; and that, in consequence, the United Kingdom is ful!y 
in compliance with its UNCLOS commitments. 

1.11 Chapter 8 responds briefly, and for completeness only, to Ireland's submissions 

on remedies. It observes inter alia that the orders and declarations requested by Ireland 

in respect of alleged past breaches are imprecise and that, h a number of cases, no 

allegations are advanced by Ireland in respect of certain provisions of UNCLOS on 

which a remedy is sought. In the case of Ireland's claim for an order restraining the 

future operation of the MOX Plant, the United Kingdom notes that this would be both 

contrary to precedent and inappropriate in the absence of any evidence of harm resulting 

from the operation of the MOX Plant. The Chapter also notes that proportionality would 

require the Tribunal to consider the cost to the United Kingdom of any order of cessation. 

4 
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It conc ludes by noting the observation of the International Court of Justice in the 

Northern Cameroons' and Haya de la Torre 5 cases to the effect that it is not for the Court 

to address how a State will give effect to its obligation to comply with a binding decision 

of the Court. This Chapter is followed by the United Kingdom's Concluding 

Submissions. 

1.12 This Counter-Memorial includes four Witness Statements and eight Expert 

Reports. Other annexes are included but have been kept to a minimum. References are 

thought sufficient in many cases; where possible these have been made to the annexes to 

Ireland 's Memorial to avoid duplication. Full texts will of course be supplied should 

Members of the Tribunal so indicate. 

I.I3 The pleadings contain a number of small- scale maps. The fact that the United 

Kingdom does not challenge the depiction of boundaries, etc should not be taken as 

acqu iescence on its part. 

B. THE PRESENT STATE OF THE PROCEEDINGS 

1.14 Before describing the present state of these proceedings, it IS appropriate to 

mention two other international proceedings, pending or potential. 

I.IS On 15 June 2001 Ireland commenced arbitral proceedings against the United 

Kingdom under Article 32 of the OS PAR Convention. Ireland's c laim in those 

proceedings concerns access to infonnation under Article 9 of the OSPAR Convention. 

Following the exchange of written pleadings, an ora l hearing took place in The Hague 

from 21 October to 25 October 2002. The OSPAR Tribunal's Award is now awaited. 6 

1.16 Ireland has from time to time threatened proceedings against the United Kingdom 

in the European Court of Justice. 7 Such proceedings have not so far materiali sed. 

1.17 The present arbitral proceedings commenced on 25 October 2001. At a meeting 

concerning the OSPAR arbi tration, held in London on 5 October 200 1, Ireland infonned 

4 IC) Reports 1963, p. 15. 
' IC) Reports 195 1,p.7 1. ~ 
6 The written and ora l pleadings have been made public and can be foum/Or(the PCA webSi; vww.pca­
cpa.org). 
7 See, eg, press release from Mr Joe Jacob (then) Minister with responsibil ity for Nuclear Safety, dated 4 
October 200 I (http://www.irlgov.ic/tec/pressOI /october4thO I.htfll_ 

5 
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the United Kingdom of its intention to institute the present proceedings. Ireland's 

intention was recalled in a letter of 16 October 2001, which stated that: 

"following the decisio n of the United Kingdom to proceed with the authorisation 
of the MOX plant, [the Irish Government] considers the United Kingdom to have 
acted in violation of the provisions of various international instruments, including 
the 1982 United Nations Convention on the Law of the Sea (UNCLOS), the 1992 
OSPAR Convention, Directive 85/3371EEC (amended) and Directives 
80/8361EURA TOM and/or Directive 96/239/EURA TOM. ,,8 

The letter concluded by referring to the exchange of views required by article 283 of 

UNCLOS and signalling Ireland's availability to proceed to such an exchange. 

1.18 However, when the United Kingdom indicated its wish to engage in just such an 

exchange of views,9 the Irish Government responded on 23 October 2001 that no 

settlement would be possible so long as the MOX Plant remained authorised. 10 Two days 

later Ireland sent to the United Kingdom its Statement of Claim and Grounds dated 25 

October 2001, together with a Notification under article 287 and Annex VII, article 1 of 

UNCLOS and its Request for Provisional Measures. 

1.19 On 9 November 2001, Ireland submitted to the International Tribunal for the Law 

of the Sea ("ITLOS") its Request for the Prescription of Provisional Measures. The 

United Kingdom filed its Written Response on 15 November 2001. Following an oral 

hearing on 19 and 20 November 2001, ITLOS made its Order of 3 December 2001 in 

which it declined to accede to Ireland's Request but prescribed that Ireland and the 

United Kingdom should enter into consultations forthwith. II 

1.20 On 5 December 2001, leland submitted to the United Kingdom a list of 55 

questions (going well beyond the scope of the Dispute), 12 to which the United Kingdom 

responded by letters dated 17 December 2001, 1 February 2002 and 21 March 2002. 13 By 

letter dated 7 December 2001 and at a meeting in Dublin Castle on 11 December 2001 

8 Memorial, Volume III, Part One, p. 165. The final reference should probably be to Directive 
96/29/Euratom of 13 May 1996. 
9 Memorial, Volume III, Part One, p. 169. 
10 Memorial, Volume III, Part One, p. 171. 
11 Memorial, Volume III, Part One, p. 29 at 46-48 (paragraphs 81 and 89 of the Order). The full ITLOS 
Order (with a declaration and separate opinions) may be found on the ITLOS website at www.itlos.orglcgi­
binlcases/case_detail.pl?id= 1 O&lang=en#order and in 41 ILM 405 (2002). 
12 Memorial, Volume III, Part One, p. 67. 
13 Memorial, Volume III, Part One, pp. 221, 233 and 269. 

6 
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the United Kingdom offered to review the existing co-operation arrangements with a 

view to making any improvements that might appear useful. 14 Ireland has yet to accept 

that offer. As required by its Order, both Ireland and the United Kingdom submdtea --reports to ITLOS by 17 December 2001. 15 

1.21 In accordance with article 3 of Annex VII to UNCLOS, the Parties appointed the 

five Members of the present Tribunal. By letter dated 8 April 2002 the United Kingdom 

notified ITLOS that the Tribunal had been constituted. Ireland made a similar notification 

by letter dated 17 April 2002. 

1.22 On 2 July 2002 the Tribunal prescribed the Rules of Procedure. Pursuant to those 

Rules, the Tribunal on the same date gave Ireland leave to amend its Claim as proposed 

in the Amended Statement of Claim and 

"Decide[ d] that the Amended Statement of Claim, together with the Explanatory 
Note of21 March 2002, constitutes Ireland's Statement of Claim and Grounds on 
which it is Based in accordrux:e with Annex VII to the Convention". 

c. THE DISPUTE SUBMITTED TO THIS TRIBUNAL 

1.23 The present proceedings are part of a series of actions instituted by Ireland against 

the United Kingdom in respect of the civil nuclear site operated by British Nuclear Fuels 

pIc ("BNFL") at Sellafield in Cumbria, in the north-west of England. This is a large 

industrial complex with numerous facilities of various types. Ireland has repeatedly made 

clear that its object in instituting the series of actions is to secure the closure of the 

Sellafield site as a whole. For example, on 16 December 2001 Mr Joe Jacob, Ireland's 

Minister with responsibility for nuclear safety, reiterated Ireland's "determination to have 

Sellafield shut down" and "the importance of the legal actions and a\enues currently 

being pursued by the Irish Government". 16 On 15 March 2002 Mary O'Rourke, Ireland's 

Minister for Public Enterprise, stated: 

"We want Sellafield shut and we are determined to continue our legal actions to 
secure that outcome". 17 

14 Letter dated 7 December 2001, Memorial, Volume III, Part One, p. 219; Ireland's minutes of meeting of 
II December 2001, Memorial, Volume III, Part One, p. 51 paragraph 5. 
IS The United Kingdom's Interim Report to ITLOS (which includes the United Kingdom's record of the 
Dublin Castle meeting) is attached at Annex 13. 
16 Press Release: http://www.irlgov.ie/tec/pressOlldecemberI6thOl.htm. 
17 Press Release: http://www.gov.ie/tec/press02/MarchI5th2002.htm. 

7 
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By his statement of 5 July 2002, Mr Martin Cullen, Ireland's Minister for the 

Environment and Local Government confirmed: 

"The Irish Government remains steadfastly opposed to the Sellafield operations 
and will continue to press for the cessation of all operations at the plant". 18 

1.24 The subject of the present proceedings is not the Sellafield site as a whole. The 

subject of these proceedings is the MOX Plant. 

1.25 Subject to the provisions of Part XV of UNCLOS, this Tribunal's jurisdiction is 

determined by Ireland's Amended Statement of Claim, together with Ireland's 

Explanatory Note of 21 March 2002. In its original Statement of Claim Ireland requested 

the submission to arbitration of "its dispute with the United Kingdom concerning the 

authorisation of the MOX plant at Sellafield and international movements of radioactive 

substances associated with the MOX plant (emphasis added)". The proposed amendment 

of the Statement of Claim inserted certain references to a separate plant at the Sellafield 

site: the thermal oxide reprocessing plant ("THORP"). The amendment was 

accompanied by an Explanatory Note, which declared, so far as relevant, that: 

"Para 1: ... Ireland's amendments . . . are intended to clarify the original 
Statement of Claim. The amendments are not intended to introduce any new claim 
or claims, or address any matters that are not associated, directly or indirectly, 
with the authorisation, commissioning and operation of the MOX Plant. 

"Para 2: The amendment clarifies that the dispute concerns marine pollution 
arising from increased discharges of radioactive wastes arising both directly and 
indirectly from the operation of the MOX Plant. It seeks to make clear that the 
dispute comprises not only discharges from the MOX Plant but also additional 
discharges from the THORP plant which would not have arisen if the MOX Plant 
had not been authorised and put into operation". 19 

1.26 Ireland elaborated on those words at the meeting of the Tribunal on 25 March 

2002, when applying for leave to amend the Statement of Claim. It explained that the 

amendments were intended to be "minor" and were intended merely to make it clear that 

"it was the necessary consequences of the SMP [the MOX Plant] that were covered by 

the amendments".20 The United Kingdom' consented to the amendments on that basis. 

18 Press Release: http://www.environ.ie/press/sellafield.html. 
19 Memorial, Volume III, Part One, p. 27, emphasis added. 
20 Paragraph 3 of the Official (peA) Minutes, emphasis added. 

8 
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Giving Ireland pennission to amend its Statement of Claim, the Tribunal noted in its 

Order No . I that the amendment should be read with the Explanatory Note. 21 

1.27 Ireland 's public statements about its objectives, and the amendment of the 

Statement of Oaim, make it particularly important to identify with precision what is 

meant by the Dispute concerning "the authorisation of the MOX Plant at Sellafield and 

international movements of radioactive substances associated with the MOX Plant". 

1.28 In the Amended Statement of Claim, Ireland requests the Tribunal to adjudge and 

declare that the Un ited Kingdom breached various provisions of UNCLOS " in relation to 

the authorisation of the MOX Plant".22 In its Memorial Ireland states that the Dispute 

crysta llised in October 200 I with the "Decision by the United Kingdom to recognise that 

the MOX Plant was 'j ustified' and to proceed to authorise its commissioning and 

operation".23 

1.29 Plutonium commissioning of the MOX Plant commenced in December 200 I 

fo llowing two regulatory decisions. The first was a Decision taken on 3 October 200 I by 

the Secretary of State for Environment, Food and Rural Affairs and the Secretary of State 

for Health pursuant to a Euratom Directive 24 which provides that: 

"Member States shall ensure till! a ll new classes or types of practice resulting in 
exposure to ionizing radiation are justified in advance of being first adopted or 
first approved by their economic, social or other benefits in relation to the health 
detriment they may cause". 

By that Decision the Secretaries of State concluded "that the manufacture of MOX fuel is 

justified in accordance with the requirements of Article 6( 1) of Directive 

96/29/Euratom,,25 The second Decision was taken on 19 December 2001 by the United 

Kingdom 's Health and Safety Executive ("HSE"). It authorised plutonium 

commissioning of the MOX Plant in accordance with BNFL's nuclear site licence for 

Sella field issued by the HSE under powers granted by the Nuclear Insta llations Act 1965, 

as amended. 

21 Memorial. Volume III , Pari Onc, p. 65. 
" Memorial , Volume Ill , Part One, pp. 22-24 (paragraph 41(1),(2),(3),(4)). 
lJ Memorial, paragraphs 4.1 to 4.3. 
24 Directive 96/29/Euratom of 13 May 1996 layi ng down basic safe ty standards, OJ 1996 L 159/ 1. 

25 Memorial, Volume III , Part Two, p. 219 at 244. 
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1.30 The United Kingdom has on several occasions made it clear to Ireland that the 

decisions taken in October and December 2001 are not (as Ireland appeared to believe) 

decisions to authorise additional reprocessing at THORP. This is recorded in Ireland's 

minutes of the meeting held on II December 200 I. 26 Ireland raised the question of 

increased activities at THORP, and therefore increased discharges as a consequence of 

the operation of the MOX Plant. In response: 

"Mr Richard Wood (UK) stated that the Secretary of State's decision of3 October 
was based on existing contracts and that further contracts would require further 
Government approval and would have to comply with the discharge strategy. Ms 
Helen Leiser (UK) reiterated this, and referred to Secretary of State Margaret 
Beckett's speech of the 28111101". 

1.31 In its White Paper, Managing the Nuclear Legacy, the United Kingdom confirms 

that existing THORP contracts will be honoured but any changes or variations to those 

contracts will require the approval of the Secretary of State acting on advice from the 

Liabilities Management Authority ("LMA,,).27 It continues: 

"Any proposals for new contracts will similarly require approval by the Secretary 
of State. In the event that any such proposal was received, the Government would 
look in detail not just at the circumstances of the specific case but, in the light of 
the Bergen Declaration28, would also review the range of issues which would be 
involved in increasing the current volume of fuel to be reprocessed through 
THORP. Decisions \\Quid be taken in the best interests of the UK as a whole, in 
the light of advice from the LMA and on the basis that approval would only be 
given if the contract were: 

consistent with clean up plans for Sellafield and, in the LMA's view, 
would not cut across implementation of those plans; 
was expected to make a positive return to the taxpayer after allowing for 
operational costs, business risks and other costs which might be incurred 
as a result of the contract, including any additional clean up costs; and 
consistent with the UK's environmental objectives and international 
obligations. 

The same principles will be applied in the interim period leading up to the 
establishment of the LMA.,,29 

26 Memorial, Volume III, Part One, p. Slat 53. 
27 Memorial, Volume III, Part Two, p 324, paragraph 5.18. 
28 Memorial, Volume III Part Two, p. 147. 
29 Memorial, Volume III, Part Two, p. 324, paragraph 5.19. 
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1.32 The White Paper also makes it clear that major decisions will be taken only in the 

light of full consultation30 and that the LMA will be required to publish information about 

its strategies for clean-up and will be subject to existing laws requiring openness and 

transparency, including the Freedom of Information Act 2000, tre Environmental 

Information Regulations 1992 and any extension to those requirements pursuant to the 

Aarhus Convention, when implemented. 31 

1.33 These facts are essential when evaluating Ireland's claim that the operation of the 

MOX Plant will result in longer or more intensive use of THORP. The point is made 

explicitly in paragraph 1.2 of the Memorial, where Ireland states: 

"The operation of the MOX plant will result in even larger amounts of new and 
additional discharges of radioactive wastes to be discharged directly and 
indirectly into the Irish Sea from the THORP reprocessing plant, which will 
reprocess spent nuclear fuel into plutonium oxides for use in the manufacture of 
MOX fuel. The operation of the MOX plant will also lead to a significant increase 
in international transports of radioactive substances through the Irish Sea, in close 
proximity to Ireland. And the operation of the MOX plant will cause significant 
new and additional volumes of radioactive wastes to be stored at the Sellafield 
site." 

Ire1and repeats that mantra thereafter;32 and on the premise that ''the MOX Plant and 

THORP are inextricably linked,,)3 Ireland makes complaints against THORP and against 

the reprocessing industry more generally. 34 

1.34 Not only is this contrary to the evidence adduced by Ireland in the proceedings 

before the OSP AR Tribunal, in which Ireland argued that BNFL was unlikely to win any 

further reprocessing contracts,3S and contrary to what was said at the meeting on 11 

December 2001 and in the White Paper, but it is based on a misreading of the Decision of 

30 Memorial, Volume III, Part Two, p 309, paragraph 3.24. 
31 Memorial, Volume III, Part Two, p 309, paragraph 3.25. 
32 See for instance Memorial, paragraphs 1.51,2.25,3.16,3.27-3.29,3.32-3.42,8.128,8.129, 8.141, 8.170, 
8.201.9.93.9.101.9.107 and 9.128. 
33 Memorial, paragraphs 3.4-3.15 
34 See for instance Memorial, paragraphs 1.16, 1.19, 1.30, 1.51, 1.53 to 1.60; 3.4 to 3.42. 
3S Second Report of Mr Gordon MacKerron in the asp AR case, Memorial, Vobme II, p. 528, paragraphs 
1.4.1 and 1.4.2: "Reprocessing ... is a declining industry ... An economic comparison of reprocessing and 
long-term fuel storage, together with the observation that companies are no longer able to engage in 
activities that deliver a financial return at an acceptable risk, lead to the observation that there no longer is 
an underlying economic rationale for reprocessing. NERA analysis shows that it is not possible to 
construct credible future market scenarios which accommodate more than a very limited number of 
reprocessing contracts with Japanese utilities and even here the prospects are slighf'. 
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3 October 2001. The authorisation currently given to BNFL is to produce MOX fuel 

from the plutonium which, pursuant to the economic reference case for the MOX Plant, 

has already been or will be separated at THORP in fulfilment of existing reprocessing 

contracts. The evidence from BNFL is that "at this point in time, it is uncertain whether 

THORP will secure additional reprocessing contracts". 36 

1.35 As the International Court of Justice put it in the Headquarters Agreement case, 

"the existence of a dispute does presuppose a claim arising out of the behaviour of or a 

decision by one of the parties". 37 It is only if such a decision on new reprocessing 

contracts were to be taken that Ireland's allegations on THORP may become justiciable. 

1.36 Elsewhere in the Memorial the assertion is made that: 

"If the MOX plant were not to operate, the economic justification for the 
continued operation of the THORP plant would disappear, and the contributions 
of the liquid and aerial discharges from the THORP plant to the total liquid and 
aerial discharges from Sellafield would eventually become zero". 38 

There is no basis for that assertion. The MaX Plant and THORP are separate, 

operationally and commercially. 39 If the MaX Plant were not in operation, THORP 

would continue to operate to fulfil existing signed reprocessing contracts, as it did before 

the Decision of 3 October 2001 and has now done for eight years. 

1.37 THORP was conceived in the early 1970s to reprocess spent fuel from the United 

Kingdom's second generation of advanced gas cooled nuclear reactors ("AGRs"). It was 

then thought that the plutonium derived from reprocessing could be used in a new type of 

fast-breeder reactor. It was also decided that THORP could be used to reprocess spent 

fuel from overseas reactors. At this time it was not conceived that plutonium from 

THORP would be used to manufacture MOX fuel. This is acknowledged in Ireland's 

36 Witness Statement of Jeremy Rycroft, paragraph 17 (Annex 10). 
37 Applicability o/the Obligation to Arbitrate under Section 2 J o/the United Headquarters Agreement 0/ 

26 June J 947, IC] Reports 1988, p. 12 at 30. The Court said: "While the existence of a dispute does 
presuppose a claim arising out of the behaviour of or a decision by one of the parties, this in no way 
requires that any contes ted decision must already have been carried into effect." 
38 Memorial, paragraph 3.31. 
39 Although Ireland attributes some significance to the fact that THORP and the MOX Plant are physically 
linked (Memorial, paragraph 2.62) there is no operational necessity for this. The MOX plant of one of 
BNFL's competitors, COGEMA is located at its site in Marcoule: it is not proximate to COGEMA's 
reprocessing plant at La Hague. 
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evidence:o 

1.38 Perfonnance of those eXlstmg contractual obligations is expected to occupy 

THORP for several years from now. BNFL would remain under a legal obligation to 

discharge those contracts whether or not the MOX Plant had been constructed. As is 

made clear in the Decision of 3 October 2001 , if the MOX Plant were not in operation, 

THORP wo uld continue to reprocess fuel in accordance with existing contracts: I 

D. THE LAW APPLICABLE TO THE DISPUTE 

1.39 In accordance with article 288(1) of UNCLOS, this Tribunal has jurisdiction 

"over any dispute concerning the interpretation or application of this Convention which is 

submitted to it in accordance with this Part". By article 286 "any dispute concerning the 

interpretation or application of this Convention shall ... be submitted ... to the court or 

tribunal having jurisdiction under this section". In the circumstances of the case presented 

by Ireland, it is necessary to emphasise the words ''this Convention". 

1.40 The necessity for emphasising the point arises because, in the course of its 

Memorial, Ireland relies upon a wide range of international instruments and alleges that 

the United Kingdom has failed to comply with them. Ireland justifies recourse to the 

various instruments by contending that "[t]hese instruments are relevant as a guide to the 

interpretation of the duties imposed by article 206 of UNCLOS and as instances of the 

'other rules of international law not incompatible with this Convention," which the 

present Tribunal is directed to apply to the case before it by article 293(1) of 

UNCLOS.'042 This is a reference to the statement, in art icle 293 , that a court or tribunal J 
having jurisdiction under section 2 of Part XV shall apply the Convention and "other 

rules of international law not incompatible with this Convention". 

1.41 As the United Kingdom explains in Chapter 4 of this Counter-Memorial, article 

293 cannot enlarge the jurisd iction of the present Tribunal to review and apply all mann; r 

of obligations, statements and principles which are not incompatible with UNCLOS. 

Jurisdiction is governed by article 288, which provides that "a court or tribunal referred 

to in article 287 shall have jurisdiction over any dispute concerning the intelpretation or 

application oj/his Convenrion which is submitted to it in accordance with this Part." 

40 Sec the first MacKerron Report, Memorial , Volume II, p. 444 at paragraph 1 104. 
41 Memorial, Volume III , Part Two, p. 219 at 239, 253. 
42 Memorial, paragraph 7.6. 
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E. THE TEMPORAL ELEMENT 

1.42 Following the United Kingdom's accession, UNCLOS entered into force for the 

United Kingdom on 24 August 1997, (It had been in force for Ireland since 22 June 

1996,) The provisions of UNCLOS did not bind the United Kingdom in relation to any 

act or fact which took place before 24 August 1997 or any situation which ceased to exist 

before that date:) 

1.43 The Dispute before the Tribunal crystallised at the latest on the date of the 

institution of proceedings, that is, 25 October 200 I when the Statement of Claim was 

lodged: 4 

1.44 Many of the episodes and events m which Ireland relies fall well outside the 

period relevant for the purposes of this case. For instance, no breach of UNCLOS could 

arise from the fact that THORP was not the subject of an environmental impact 

assessment, for the reason, among others, that even if UNCLOS had imposed an 

obligation to make such an assessment (beyond the assessment that was carried out) the 

United Kingdom would not have been subject to that obligation when the relevant 

deci sions were taken in December 1993 4 5 Since the Environmental Statement for the 

MOX Plant, dated October 1993,46 preceded the entry into force of UNCLOS in relation 

to the United Kingdom, no breach of the Convention could have arisen when that 

Statement was prepared and published. 

F. THE IMPORTANCE OF SCIENTIFIC AND TECHNICAL EVIDENCE 

1.45 It might appear superfluous to emphasise the centrality of the scientific and 

technical evidence in this case; for it is a case in which Ireland asserts that the operation 

of the MOX Plant wi ll produce certain consequences and the United Kingdom denies 

this, The centrality of the scientific and technical evidence needs to be underscored only 

because Ireland asserts that "this case is not a dispute over sc ience", 47 The opposite is the 

case, It is the position of the United Kingdom that there is no sound scientific basis for 

43 See artic le 28 of the Vienna Convention on the Law of Treaties. 
44 1re iand states that the Dispute crystallised in October 2001 ; Memorial, paragraph 4.1. 1 
45 The complaint has in any event already been considered and rejected in R v Secretmy oIS/ate/or the 
Environment alld Others, ex p Creel/peace Lid alld Allother (1994] 4 All ER 352 at 377 e-g and 384 h. 
46 Memorial, Volume Ill , Part Three, p. 3. 
47 Memorial , paragraphs 1. 3 and 3. 1. 
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the claims made by Ireland. 

1.46 The assertion that the United Kingdom has failed to take the necessary measures 

to prevent, control and reduce pollution from land-based sources and from vessels must 

be tested against evidence showing that the MOX Plant is not liable to result in 

significant radioactive contamination of the water, soil or airspace; and that the marine 

transportation of MOX fuel is carried to very high standards of safety and may have 

certain advantages over the alternative (the marine transportation of plutonium dioxide).48 

1.47 Nothing could give greater emphasis to the need for scientific evidence than 

Ireland's assertion that "[t]he authorisation of the MOX plant will result in the discharge 

of radioactive substances directly into the Irish Sea, both from the MOX plant and from 

the increased and prolonged operation of the THORP plant. Radioactive substances will 

also reach the Irish Sea indirectly, through discharges of radioactive wastes into the 

atmosphere arising from the MOX and THORP plants".49 It is the United Kingdom's 

case that discharges from the MOX Plant are and will continue to be insignificant. The 

manufacture of MOX fuel is a well-established process. It is conducted at MOX plants in 

other countries. Il.is a dry process, involving the mixing of powders. It does not lead to 

significant discharges of radioactive gases or liquids. so No decision has been taken which . 
W'Z>uld intensify or prolong the operation of THORP, but the current discharg::s from 

THORP are in any event very small and well within the applicable limits. 

48 Memorial, Volume III, Part Two, p. 256, paragraph 30. 
49 Memorial, paragraph 9.1. 
so See Witness Statement of John Clarke, paragraphs 95, 115 and 120 (Annex 2). 
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Addendum: Note on Units of Measurement 

I. In the course of this Counter-Memorial, reference will be made to units of 

measurement of radioactivity and radiation dose. 

2. The unit of measurement of the radioactivity of any material (solid, liquid or gas) 

is the becquerel (Bq). Radiation is produced by the disintegration of atoms of radioactive 

isotopes of elements, or radionuclides. The activity of a given amount of a radionuclide is 

expressed by the rate at which these disintegrations occur, measured in becquerels. One 

becquerel equals one atomic disintegration every second. Becquerels are usually 

expressed as terabecqerels (TBq), i.e. I x 1012 becquerels, or gigabecquerels (GBq), i.e. I 

x 109 becquerels. The numbers involved are necessarily large given the very small size of 

the atom, and the very large numbers of atoms in any substance. 

3. The unit of measurement for the effective dose of radiation, which is the measure 

of the risk to human health posed by a particular level of exposure, is the sievert ("Sv"). 

It is estimated that, on average, a radjation dose to one person of I millisieyert ("roSv") 

(i.e. one thousandth of a sievert) results in an additional risk of one in twenty thousand of 

that person developing a fatal cancer over his or her lifetime. A radiation dose of I 

microsievert (''J,tSv'') (i.e. one millionth of a sievert) results in a one in twenty million 

additional risk of developing a fatal cancer. As discussed further in Jllragraphs 2.43 to 

2.45 below, the International Commission on Radiological Protection ("ICRP") has made 

recommendations on limits on radiation doses received by members of the public from 

man-made sources of radiation, and these have been adopted in European and domestic 

legislation. 

4. The amount of radiation absorbed by any material (the absorbed dose) is 

measured by reference to the gray (Oy), which is equivalent to the absorption of one 

joule of energy per kilogram of material. The absorbed dose can be tIBt received by 

human tissue, by tissue of other animals or plants, or by inanimate material. In humans, 

there is usually a straightforward relationship between the absorbed dose and the 

effective dose. In human radiation protection, emphasis is generally placed on limiting 

the annual effective dose. However, the period of one year is longer than the lifespan of 

some aquatic and terrestrial biota, and is longer than key stages in the life cycle of many 

others. For this reason, in assessments of the possible effects of radiation on aquatic and 

terrestrial biota, it is conventional to estimate the absorbed dose rate in milligrays per day 

(or micrograys per hour). A milligray is an absorbed dose of one thousandth of a gray, 

and a micro gray is one millionth of a gray. 
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CHAPTER 2 

FACTUAL AND REGULATORY BACKGROUND 

2.1 This Chapter is divided into two Parts. Part 1 sets out a brief history of the 

Sellafield site, focusing in particular on the conception of THORP in the mid-1970s and 

its subsequent development, and the more recent conception (in the late 1980s) and 

development of the MOX Plant. It will immediately be seen that the construction and 

authorisation of each plant has at all stages been the subject of close enquiry pursuant to 

domestic and European regulations. Part 2 describes the regulatory background relevant 

to the operations at the Sellafield site. Ireland's Memorial gives the impression that the 

United Kingdom has allowed the authorisation and operation of THORP and the MOX 

Plant to take place in a legal vacuum. The Tribunal is invited by Ireland to fill this 

vacuum with a legal order to be imposed by way of the provisions of UNCLOS. The 

impression given could not, however, be further from the truth. The reprocessing, 

manufacture and transport of nuclear fuel is subject to the most stringent regulation at 

international, European and domestic levels. 

PART 1. DEVELOPMENT OF THE SELLAFIELD SITE 

2.2 The Sellafield site has been used as a nuclear facility since the early 1950s. The 

main activities undertaken at Sellafield are: Magnox fuel reprocessing; oxide fuel 

reprocessing; MOX fuel manufacture; nuclear waste management and decommissioning; 

and electricity generation by means of a Magnox power station called Calder Hall 

(although electricity generation will cease in March 2003).1 

2.3 As has already been explained in Chapter 1, the Tribunal is not concerned with 

the greater part of the activities at the Sellafield site. However, in the light of Ireland's 

declared aim to have the site closed, the Tribunal should kmw that a significant part of 

the activity at Sellafield (involving approximately half the workforce) consists of 

remedial work dealing with legacy wastes and facilities from the United Kingdom's 

I See Witness Statement of John Clarke, paragraph 9 (Annex 2), 
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historic nuclear programme as opposed to commercial activities. 2 Such remedial work 

cannot simply be ignored and will continue for many years, well beyond the point at 

wh ich commercial activities at the site have ceased, and it is responsible for by far the 

greater PaIt of the radioactive discharges from Sellafiekl. 3 

A. THORP 

2.4 During the operation of a nuclear reactor, a sma ll quantity of the uranium fuel is 

converted into plutonium and some waste products are produced. Over time (three to five 

years) the fuel becomes less efficient because of the build-up of waste products. Spent 

nuclear fuel may, however, be sent fo r reprocessing which separates the waste products, 

allowing much of the uranium and plutonium (about 97 per cent of the spent fuel) to be 

reclaimed. The primary function of THORP is to manage irradiated (spent) oxide fuel by 

providing stable waste forms and recovering uranium and plutonium for re- use. Further 

details as to the nature and workings of the plant are to be found at paragraphs 143 to 190 

of the Statement of Mr Clarke, BNFL's Head of Environment, Health, Safety and Quality 

at the Sella field site. 

(i) The Planning Phase 

2.5 BNFL first announced its plans for the building of THORP in 1974. In March 

1977, BNFL submitted its application for outline planning pennission. The application 

was made to the relevant planning authority, Copeland Borough Council, but was called 

in by the Secretary of State for the Environment pursuant to powers under section 35 of 

the Town and Country Planning Act 1971 . After a local inquiry conducted by a High 

Court judge, Mr Justice Parker, from June to November 1977, a report (the Windscale 

Inquiry Report) was presented to the Secretary of State in January 1978, and in tum put 

before and debated in Parliament. The parliamentary debate on 15 May 1978 approved a 

Special Development Order pemlitting construction of THORP. 

2 Sell,lfield is the home to plants dating back to the earliest deve lopment of the United Kingdom's military 
and civil nuclear programmes. Residual waste associated with these programmes must now be converted 
into safe and stable waste forms; and redundant plants must be decommissioned. Witness Statement of 
John Clarke at paragraph 16. 
J Witness Statement of John Clarke, paragraph 16. Further, despite the marked downward trend in 
discharges from the Sellafield s it e, the treatment of the legacy of stored wastes mayan occasion lead to 
short·tenn increases in the discharge of some radionuclidcs. For example, increased discharges of 
technctium-99 resu lted from the treatment ofa historic backlog of liquid waste. See the UK strategy for 
radioacti ve discharges 200 1-2020, paragraph 7.3.8 (Annex 14). See further at paragraph 2.66-2.70 below. 
See also " Making Sense of Sella fie ld", published by the Royal Irish Academy, 2002 (A nnex 18). 
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(ii) The Article 37 Opinion 

2.6 On 7 October 1991, in accordance with its obligations under Article 37 of the 

Euratom Treaty, the United Kingdom provided the Commission of the European 

Communities with data relating to the disposal of radioactive wastes from THORP. The 

European Commission examined whether the plan for the disposal of radioactive waste 

(in whatever form) from THORP was likely to give rise to significant contamination of 

the territory of amther Member State. The procedure followed by the Commission under 

Article 37 of the Euratom Treaty is rigorous, entailing consultation by "highly qualified 

groups of experts" capable of assisting the Commission in giving its "unique overview of 

developments in the nuclear power industry". 4 

2.7 The Opinion of the Commission was published on 30 April 1992 and concluded 

that: 

"the Commission is of the opinion that the implementation of the plan for the 
disposal of radioactive waste from Thorp at the Sellafield establishment is not 
liable, either in normal operation or in the case of an accident of the type and 
magnitude considered in the general data, to result in radioactive contamination, 
significant from the point of view of health, of the water, soil or airspace of 
another Member State. "S 

(iii) Application for Authorisation to Operate 

2.8 In April 1992, in order to operate THORP, BNFL applied to the then concerned 

regulatory bodies, Her Majesty's Inspectorate for Pollution ("HMIP") and the Ministry of 

Agrculture, Fisheries and Food ("MAFF") for new authorisations for discharges of 

radioactive waste to sea and air from the Sellafield site. Draft authorisations were 

prepared by these authorities and made available for public consultation. 

2.9 The first round of public consultation began on 16 November 1992. In May 1993, 

HMIP and MAFF reported to the Secretary of State for the Environment and the Minister 

of Agriculture, Fisheries and Food, and concluded that no points had been raised by the 

consultation and the responses thereto to cause them to reconsider the terms of their draft 

4 Case 187/87, Saarland v Minister for Industry [1988] ECR 5013 at 5041, paragraph 13. 

S Memorial, Volume III, Part Three, p. 405. 
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authorisations. However, they noted that a number of wider policy issues had been raised 

in the public consultation process which they had not addressed. In June 1993, the 

Ministers announced that a further round of consultation would be undertaken to provide 

an opportunity for the wider issues to be considered, including the question of the 

justification of the practice of oxide fuel reprocessing at THORP under Directives 

80/836/Euratom and 84/467/Euratom. 6 The second round of public consultation began 

on 4 August 1993 and was completed on 15 December 1993. At this juncture, the 

Ministers declined to "call in" the application for THORP authorisation or to commence 

a local inquiry into the authorisation. HMIP and MAFF granted BNFL new discharge 

authorisations for the Sella field site, including THORP, to take effect in January 1994. 

2.10 The new discharge authorisations were challenged in the High Court inter alia on 

the basis of an alleged failure to carry out an environmental impact assessment in 

accordance with Directive 85/337/EEC. 7 This challenge failed. To state, as Ireland 

does,S that the United Kingdom pCmJitted the THORP plant to operate without ever 

I~aving been the subject of an environmental assessment is merely to repeat an allegatl~n 

that has already been subject to adjudication. In R v SecretQlY of State for the 

Environment and Others, ex parte Greenpeace Ltd and Another, Mr Justice Potts 

concluded that a f0l111al environmental impact assessment was ina ro riate for THORP 

since Directive 851337/EFC did not apply to it: nevertheless the information provided 

and made available for consultation by the inspectorates and the Ministers met the 

s.uQstBfltiv@ reE}'!jrer:R€Rts of that Directive. 10 

(iv) The Baseload amI Post-Baseload COl/tracts 

2.11 As already noted in Chapter I, THORP was funded largely by advance payments 

6 Directive 80/836/Euratom of 15 July 1980 amending the directives layi ng down basic safety standards for 
the health and the protection or the general public and workers against ioni sing radiation, OJ 1980 L 246/1; 
Directive 84/467/Euratom of 3 September 1984 amending Directive 80/835/Euratom, OJ 1984 L 265/4. In 
R v Secretary of Stale Jor fhe Ell virOl/menl alld Others, ex parte Creel/peace Ltd alld Allollier [1994] 4 All 
ER 352 at 368, Mr Justice Potts held that the just ifi cation test prescribed by Anicle 6 of Directive 80/836 as 
amended appl ied to each ac ti v ity and not to each type of activ ity. This decision would no longer hold good 
in relation to Directive 96/29/Euratom of 13 May 1996 laying down basic safety standards for the health 
and the protection of the general public and workers against ion ising radial ion, OJ 1996 L 314/20. 
7 Directive 85/337/EEC of27 June 1985 on the assessment of the effects ofcenain public and private 
rrojects on the environment , OJ 1985 L 175/40. 

E.g., Memorial , paragraph 1.48. 
9 As to e substantive requirements of Directive 85 7/EEC see further at paragraphs 5.36 -5.40 below. 
10 R v Secretary 0 lale or tie 'IlVirOllmellt and Olliers, ex parle Greellpeace Ltd alld Anotlier [1994] 4 
All ER 352 at 377. 
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from so-called baseload customers (i.e. various utilities in the United Kingdom, Europe 

and Japan that committed sufficient reprocessing business to occupy THORP fully for a 

period of operation estimated to last approximately ten years). BNFL initially planned 

that THORP would reprocess 6,000 tU (tonnes of uranium) of spent fuel in the first ten 

years of its operation. Contracts with the base load customers were concluded in the mid 

to late 1970s and 1980s. By the end of 1986 very nearly all of this capacity had been 

committed and THORP construction was underway. In 1989 BNFL declared a further 

1,000 tU of capacity in THORP, raising the THORP base load to 7,000 tU, and further 

contracts were signed in 1989. 

2.12 So-called post-baseload contracts for business beyond the first 7,000 tU of 

reprocessing were signed with German utilities in 1990. British Energy also signed new 

contracts for post-baseload reprocessing in 1995 and 1997 for 2,600 tU of spent fuel. II 

(v) Commencement of Operations 

2. \3 Operations at THORP commenced in 1994. The eXisting contractual 

commitments at THORP are currently estimated to require operation of THORP for 

several years to come. 

B. THE MOX PLANT 

2.14 Both the uranium and the plutonium that is recovered in the reprocessing process 

can be used to manufacture new nuclear fuel. In particular, the recovered plutonium can 

be used in the manufacture of MOX fuel, which has been successfully utilised worldwide 

for over 30 years. 12 T.he manufacture of MOX fnel is a well-established process, 

involving the mixing and processing of uranium oxide and plutonium oxide powders to 

II It has also been agreed that spent fuel arising from British Energy's AGR reactors over their operational 
lifetime (possibly a further 2,000 to 3,000 tU) will be delivered to Sellafield with a decision on whether to 
reprocess or store this spent fuel to be made at a later date. ? 
12 MOX fuel is current l used in Ii hi water reactors " WRs") b utilities· B I" n Fran e ~ . 
and Switzer and. It has been used in countries such as the Netherlands, Japan, Sweden, the United Slates of 
America and Italy. The main international suppliers ofMOX fuel arc at present BNFL, COGEMA (which 
is part of the French State·controlled AREV A group) and Belgonucleaire. COG EM A currently operates 
two MOX manufacturing plants, one of which produces MOX rods which arc transported to the FBFC 
facility at Dessel in Belgium owned by Framatome Advanced Nuclear Power, which is part of the same 
group as COGEMA. In addition, Belgonucleaire operates another facility at Dessel producing MOX rods, 
which are transported to the adjacent FBFC fuel assembly plant. There is a MOX plant planned in Japan (at 
Rokkashomura) and there are plans to construct MOX fabrication facilities in the United States and in the 
Russian Federation. 
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produce small ceramic pellets which are then loaded into fuel rods. 

2.15 In the late 1980s, BNFL recognised a potential market for the large-scale 

commercial production of MOX fuel. As a result, BNFL planned the construction of a 

full-scale MOX fuel manufacturing plant at its Sellafield site - the MOX Plant. Further 

details as to the nature and workings of the Plant are to be found at paragraphs 73 to 114 

of the Statement of Mr Clarke. 

(iJ The Planning Phase 

2.16 The regulatory process applied in respect of the MOX Plant extended over a 

period of nine years. It involved the participation of Ireland as well as experts from the 

Commission of the European Communities. 

2.17 The regulatory process commenced with BNFL's submission of the MOX Plant 

planning application on 2 October 1992 to the relevant local planning authority, 

Copeland Borough Council. Following extensive discussions between BNFL, Copeland 

Borough Council and the Department for the Environment, BNFL voluntarily prepared 

an Environmental Statement13 concerning the MOX Plant with reference to tm Town and 

Country Planning (Assessment of Environmental Effects) Regulations 1988, which 

implement Directive 85/337/EEC in the United Kingdom. This Statement was submitted 

to Copeland Borough Council on 22 October 1993. The Statement, and its compliance 

with the applicable European and domestic regulations, are considered further in Chapter 

5 below. As to its substance, the Statement showed that the radioactive discharges from 

the MOX Plant would be negligible. 

2.18 Copeland Borough Council received and comidered a number of representations. 

More were in favour of the MOX Plant than opposed to it. Ireland was in the latter 

group, but did not dispute the discharge figures quoted in the Environmental Statement. 

Ireland did complain that the Statement was ilsufficiently detailed and declared that it 

was "opposed in principle to any extension to present operations at Sellafield".14 

Following requests by Copeland Borough Council, in January and February 1994 BNFL 

provided two tranches of further infonnation to supplement the Environmental 

13 Memorial, Volume III, Part Three, p. 3. 
14 Memorial, Volume III, Part One, p. 94. 
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Statement. I S On 23 February 1994, Copeland Borough Council granted outline planning 

permission for the construction of the MOX Plant. 

2.19 The construction of the MOX Plant commenced in April 1994 and was completed 

in August 1995. 

(ii) The Article 37 Opinion 

2.20 In 1996, the United Kingdom submitted its plan relating to the disposal of 

radioactive waste from the MOX Plant to the Commission of the European Communities 

in accordance with Article 37 of the Euratom Treaty. In February 1997, the Commission 

gave its Opinion as follows: 

"(a) the distance between the plant and the nearest point on the territory of 
another Member State, in this case Ireland, is 184 km; 

(b) under nonnal operating conditions, the discharges of liquid and 
gaseous effluents will be small fractions of present authorized limits and 
will produce an exposure of the population in other Member States that is 
negligibla from the health point of view; 

( c) low.level solid radioactive waste is to be disposed to the autlDrized 
Drigg site operated by BNF pIc. Intennediate level wastes are to be stored 
at the Sellafield site, pending disposal to an appropriate authorized 
facility; 

(d) in the event of unplanned discharges of radioactive waste which may 
follow an accident on the scale considered in the general data, the doses 
likely to be received by the population in other Member States would not 
be significant from the health point of view. 

In conclusion, the Commission is of the opinion that the implementation 
of the pia n for the disposal of radioactive wastes arising from the 
operation of the BNFL Sellafield mixed oxide fuel plant, both in nonnal 
operation and in the event of an accident of the magnitude considered in 
the general data, is not liable to result in radioactive contamination 
significant from the point of view of health, of the water, soil or airspace 
of another Member State." 16 

IS See further at paragraph 5.48 below. 
16 OJ 1997 C 68/03; Memorial, Volume III, Part Three, p. 473. 
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2.21 The Opinion and the related Submission that the United Kingdom was required to 

make pursuant to Article 37 of the Euratom Treaty are discussed further in Chapter 5 

below. For present purposes, it is sufficient to note that Ireland did not challenge the 

conduct of the United Kingdom, or of the Commission, leading to the Opinion, as it could 

have done under Article 142 17 or Article 148 18 of the Euratom Treaty if it had considered 

that either had failed to act appropriately. 

2.22 Indeed, the United Kingdom is not aware that Ireland has ever stated that it 

considers the Opinion to be wrong. 

(iii) The Justification Exercise 

2.23 In November 1996, BNFL applied to the United Kingdom Environment Agency 

for variations to the gaseous and liquid discharge authorisations granted under the 

Radioactive Substances Act 1993 for the Sellafield site. Although the radioactive 

discharges from the MOX Plant would be so low as not to require any variation to the 

then existing limits in the discharge authorisations for the Sellafield site, the application 

to vary the limits in respect of other discharges on the site included infonnation on the 

MOX Plant. As the manufacture of MOX fuel was an activity resulting in exposure to 

ionising radiation, the Environment Agency was under a duty to consider whether it was 

justified under the tenns of the then applicable Euratom Directives (Directives 80/836 

and 84/467). The process of justification requires a consideration of whether the benefits 

of the practice outweigh the detriments it may cause. To this end, the Environment 

Agency requested BNFL to provide infonnation specifically relating to the MOX Plant in 

a separate application. BNFL provided the infonnation requested in January 1997 and a 

public consultation was then held, in which Ireland participated. 19 

2.24 In response to concerns expressed by Ireland and others that there was insufficient 

infonnation on the economic case for the MOX Plant, the Environment Agency 

appointed independent consultants, P A Consulting Group, to assess BNFL' s business 

case. A second public consultation took place, ending in March 1998. Ireland again 

17 "A Member State which considers that another Member State has failed to fulfil an obligation under this 
Treaty may bring the matter before the Court of Justice". 
18 "Should the Council or the Commission, in infringement of this Treaty, fail to act, the Member States 
and the other institutions of the Community may bring an action in the Court of Justice ... " 
19 As to Ireland's participation in four of the five rounds of public consultation concerning the MOX Plant, 
see Chapter 6, Section E, below. 
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participated, stating that: 

"The operation of the SMP [the MOX Plant] will result in additional radioactive 
discharges into the Irish Sea. These discharges, however small they may be, are 
objectionable and unacceptable to the Irish Government". 20 

2.25 Subsequent to the conclusion of this second round of consultation, the 

Environment Agency in October 1998 forwarded to the relevant Ministers two proposed 

decisions: one in respect of justification for the uranium commissioning of the MOX 

Plant and the other in respect of justification for the plutonium commissioning and full 

operation of the MOX Plant. 21 The decisions were substantial and fully reasoned, and 

contained detailed estimates of radiation exposure to members of the public arising from 

the MOX Plant. These showed (once again) that the radiation doses from the MOX Plant 

would be of negligible radiological significance. 

2.26 Ireland complained that some information had been wrongly excised from the P A 

Consulting Group report (information which had been redacted on the grounds of 

commercial confidentiality).22 A fuller version of the PA Consulting Group report was 

released in June 199923 and a further consultation took place. Again Ireland made 

representations; again it did not challenge the information given in relation to discharges. 

2.27 A decision on the justification of MOX manufacture was delayed following ~ 

MOX data falsification incident at the MOX Demonstration Facility. As explained in the 

Statement of Mr Clarke: 

"In this incident, internal checks within the BNFL MOX Demonstration Facility 
(MDF), the manufacturing plant at Sellafield, discovered that the Quality 
Assurance of a small number of pellets were inadequate. This related to the 
manual confirmation of automated checks during the manufacturing process. The 
MOX pellets were loaded into fuel rods used to make the eight MOX fuel 
assemblies delivered to Takahama in Japan. In this regard, it should be noted that 
the MOX Plant is a completely different plant from the MDF. In the MOX Plant, 
there is no manual data entry for any verification checks. The MOX Plant was 
subject to rigorous customer/regulator audit following the MDF incident and 
BNFL implemented all recommendations. Although Ireland attempts to place 
great importance on the above incident in its Memorial, it is apparent that there 

20 Memorial, Volume III, Part One, p. 103. 
21 Memorial, Volume III, Part Two, p. 363 (for the plutonium commissioning decision). 
22 The redactions form part of the subject-matter of the dispute before the OSPAR Tribunal. 
23 Memorial, Volume III, Part Two, p. 419. 
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was and is no safety implication flowing from the incident. While the incident 
was, obviously, regrettable, it was, essentially a Quality issue (which has been 
addressed) and has no impact to the operation of the MOX Plant.'.24 

2.28 In the light of the data falsification incident, and its potential impact on Japan as a 

MOX customer, BNFL submitted a revised economic case for the MOX Plant in January 

200 I. A consultation document was published in March 200 I and a fourth round of 

public consultation took place (in which Ireland participated). Another firm of 

consultants, Arthur D. Little ("ADL") was commissioned to review BNFL's economic 

case. ADL reported that the economic case was robust. 25 A fifth round of public 

consultation then took place. Ireland did not participate on this occasion (although it 

could have done). 

(iv) The Decisiolls of 3 October alld 19 December 2001 

2.29 Following the conclusion of the fifth round of public consultation in August 2001, 

the Secretaries of State adopted a Decision on 3 October 200 I in which they concluded 

"that the manufacture of MOX fuel is justified in accordance with the requirements of 

Article 6(1) of Directive 96/29/Euratom,,26 This was not (as Ireland states at paragraph 

1.2 of the Memorial) "a Decision that the Mixed Oxide fue I plant at Sella field ... was 

'justified', that its benefits outweighed its costs", but a decision that MOX fuel 

production as a practice was justified by its economic, social and other benefits in 

relation to the health detriment it may cause. 

2.30 The Decision of 3 October 200 I was the subject of an application for judicial 

review to the High Court in London by two environmental organisations, Friends of the 

Earth Ltd and Greenpeace Ltd, on the basis that there had been a failure to take the sunk 

costs of constructing the MOX Plant into account. By a judgment dated 15 November 

200 I, Mr Justice Collins dismissed the application, upholding as lawful the Decision of 

the Secretaries of State. Leave to appeal was given, but the appeal was rejected by the 

Court of Appeal on 7 December 2001 2 7 

24 Witness Statement of John Clarke , paragraph 72(c), footnotc 31 (Annex 2) . 
25 The public domain vers ion of the ADL report (without appendices) is at Memorial, Volume III, Part 
Two, p. 473. The redactions fonn part or the dispute before the OSPAR Tribunal. 
26 Memorial. Volume III, Part Two, p. 219 (excluding annexes). 
27 R. V. (I) Secrefwy a/State/or Environment, Food and Rural Affairs (2) Secre/my a/State/or Health , ex 
parte (I) Friends of the Earth Ltd (2) Greenpeace Ltd (2001) 50 EO 91. The Court of Appeal found that the 
essential purpose of Article 6 of Directive 96/29/Euratom was to deter radiation-producing practices unless 
sufficient net benefits would result. That was not to say that, when taking decis ions in individual cases, 
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2.31 Finally, on 19 December 2001, the Decision was taken by the United Kingdom's 

Health and Safety Executive ("HSE") to authorise plutonium commissioning of the MOX 

Plant in accordance with the Nuclear Installations Act 1965.28 

PART 2. THE REGULATORY BACKGROUND 

2.32 This Part of Chapter 2 contains a brief introduction to the relevant international, 

European and domestic bodies and an overview of the regulations that these have brought 

into effect. It is not suggested that the Tribunal has jurisdiction in respect of the 

application of such regulations. The Tribunal's jurisdiction is confined to the 

interpretation or application of UNCLOS, as explained in Chapter 4 below. However, in 

assessing Ireland's allegations of breaches ofUNCLOS, including Ireland's interpretation 

of the various provisions of UNCLOS, it is vital that the Tribunal appreciate that (i) this 

is an exceptionally heavily regulated area, and (ii) the United Kingdom meets in all cases 

the applicable regulations. This Part addresses the first of these two matters. The second 

matter (inter alia) is dealt with in Chapters 3 and 5 to 7. 

A. INTERNATIONAL ORGANISATIONS AND REGULATIONS 

(i) The International Atomic Energy Agency 

2.33 The International Atomic Energy Agency (''IAEA'') was established by Statute 

dated 23 October 1956.29 Ireland and the United Kingdom are both Members. Through 

the IAEA, Member States participate in the formulation and elaboration of principles, 

guidelines, standards and regulations covering the safety of nuclear installations, 

radiation protection, the management of radioactive waste, transport safety, the physical 

Member States were required to assess economic benefit otherwise than by reference to classic economic 
principles. including that of ignoring sunk costs. The fact that Article 6 required a generic assessment of 
justification did not affect the approach to sunk costs in the case of the MOX Plant. It could not be said that 
the Secretaries of State were bound to take into account costs that had already been incurred in constructing 
the MOX Plant that could not be recovered and were not going to be incurred anywhere else. 
28 Memorial. paragraphs 4.1 and 4.3. It is also to be noted that the uranium commissioning of the MOX 
Plant was not authorised by the Decision of 3 October 2001. It was the subject of a decision taken by 
Ministers on 1 1 June 1999 by which they decided not to exercise their powers of direction under section 23 
of the Radioactive Substances Act 1993. 
29 The IAEA now has over 130 Member States. 
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protection of nuclear material and safeguards measures for nuclear materials. There are 

permanent IAEA committees and working groups on all the key aspects of activities in 

the nuclear industry referred to above. 30 

2.34 The IAEA has established internationally agreed basic principles and standards 

that are applied almost universally in the civil nuclear industry. These standards and 

principles are kept under regular review and updated as necessary. The IAEA provides 

States that have nuclear power programmes, and also those that do not, with the means to 

participate fully in this process. It ensures that all have access to detailed technical 

information, and can raise any relevant issue within the appropriate expert forum and 

have it properly addressed. The IAEA has also helped to develop and provides 

secretariat functions for the Convention on Nuclear Safety; the Convention on the 

Physical Protection of Nuclear Material; the Joint Convention on the Safety of Spent Fuel 

Management and on the Safety of Radioactive Waste Management. It has also developed 

the IAEA Regulations for the Safe Transport of Radioactive Material (the "IAEA 

Transport Regulations"). 

(a) Convention on Nuclear Safety 

2.35 The United Kingdom, Ireland and Euratom are Parties to the 1994 Convention on 

Nuclear Safety. 31 The objectives of the Convention, as set out in its Article 1, are as 

follows: 

"i. to achieve and maintain a high level of nuclear safety worldwide through the 
enhancement of national measures and international co-operation including, 
where appropriate, safety-related technical co-operation; 
ii. to establish and maintain effective defences in nuclear installations against 
potential radiological hazards in order to protect individuals, society and the 
environment from harmful effects of ionizing radiation from such installations; 
iii. to prevent accidents with radiological consequences and to mitigate such 
consequen:es should they occur." 

2.36 Article 5 of the Convention requires each Contracting Party to report on the 

30 Within these. experts are able to review all relevant issues in detail and to establish. review and revise as 
necessary standards, guidelines, regulations and recommendations. All IAEA Member States are able to 
participate in these committees. Each committee and worldng group has its own annual programme of 
work including schedules of meetings. 
31 33 ILM 1518 (1994). The text of the Convention is also on the IAEA website at http://www.iaea.org/ 
worldatomlDocuments/Legal/nukesafety .shtml. The Convention entered into force on 24 October 1996. 

28 



University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection

measures it has taken to implement each of the obligations under the Convention, whilst 

pursuant to Article 20 such reports are subject to peer review at regular meetings of the 

Contracting Parties. The first round of reporting took place in 1998. The second round of 

reports took place in 2001. The United Kingdom's report, which considers each of the 

Convention's obligations and explains how the United Kingdom complies with these, 

was submitted in September 2001.32 

(b) Convention on the Physical Protection of Nuclear Material 

2.37 The Convention on the Physical Protection of Nuclear Material entered into force 

for the United Kingdom, Ireland and Euratom in 1991.33 It obliges States Parties to 

ensure the protection of nuclear material within their territory or on board their ships or 

aircraft and to render assistance to one another if required and identifies the levels of 

protection necessary for different categories of nuclear material. 

(c) Joint Convention on Safety of Spent Fuel Management and on the Safety of 

Radioactive Waste Management 

2.38 The Joint Convention on the Safety of Spent Fuel Management and on the Safety 

of Radioactive Waste Management was adopted at Vienna on 5 September 1997 and 

entered into force on 18 June 2001.34 The objectives of the Convention, as set down in 

Article 1, are: 

"(i) To achieve and maintain a high level of safety worldwide in spent fuel and 
radioactive waste management, through the enhancement of national 
measures and international co-operation, including where appropriate, 
safety-related technical co-operation; 

(ii) To ensure that, during all stages of spent fuel and radioactive waste 
management, there are effective defences against potential hazards so that 
individuals, society and the environment are protected from harmful 
effects of ionizing radiation, now and in the future, in such a way that the 
needs and aspirations of the present generation are met without 
compromising the ability of future generations to meet their needs and 
aspirations; and 

32 It is to be found at http://www.hse.gov.uklnsdlcns2.pdf. 
33 18 ILM 1419 (1979). The text of the Convention is also on the IAEA website at 
http://www.iaea.orglworidatomlDocumentslLegaVcppn.shtml. 
34 36 ILM 1436 (1997). The text of the Convention is also on the IAEA website at 
http://www.iaea.orglworldatomlDocuments/Legalljointconv.shtml. The United Kingdom ratified on 12 
March 200 I, Ireland on 20 March 2001, so it entered into force for both States on 18 June 2001. 
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(iii) To prevent accidents with radiological consequences and to mitigate their 
consequences should they occur during any stage of spent fuel or 
radioactive waste management." 

2.39 The Convention obliges Parties to submit reports on the implementation of their 

obligations under the Convention for peer review. 35 

(d) The IAEA Regulations for the Safe Transport of Radioactive Material 

2.40 The IAEA Transport Regulations contain rules designed to ensure that the 

packages containing the radioactive material shall protect that material, whatever the 

mode of transport. 36 The IAEA Transport Regulations, and their implementation in the 

United Kingdom, are discussed further at Section D below with particular reference to the 

independent appraisal ("the TranSAS Appraisal") carried out by lAEA experts in 2002. 37 

(ii) The International Maritime Organisation 

2.41 Both the United Kingdom and Ireland are Members of the International Maritime 

Organisation ("IMO"), whose object is "to provide machinery for cooperation among 

Governments in the field of governmental regulation and practices relating to technical 

matters of all kinds affecting shipping engaged in international trade; to encourage and 

facilitate the general adoption of the highest practicable standards in matters concerning 

maritime safety, efficiency of navigation and prevention and control of marine pollution 

from ships". 38 

2.42 Among the principal achievements of the IMO is the revised International 

Convention for the Safety of Life at Sea ("the SOLAS Convention") 1974, which entered 

into force on 25 May 1980.39 The SOLAS Convention has been ratified by 146 States 

and applies to some 98.5% of the world merchant gross tonnage. Insofar as the maritime 

transport of radioactive materials is concerned, recent amendments to the SOLAS 

35 Articles 30 and 32. In addition, the reports are to address policy and practices in respect of spent fuel 
management and radioactive waste management as well as, inter alia, listing spent fuel management and 
radioactive waste management facilities and an inventory of spent fuel and of radioactive waste. 
36 1996 Edition (Revised) No. TS-R-I (ST -I, Revised). 
37 Appraisal for the United Kingdom of the Safety of the Transport of Radioactive Material, IAEA, Vienna, 
September 2002 (Annex 15). 
38 Convention on the Intergovernmental Maritime Consultative Organisation 1948, Article I(a), 289 UNTS 
3. 
39 1184 UNTS (1980), No 18961 or at www .imo.orglConventions/contents.asp?topic_id=257 &doc_id=64 7 
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Convention have made mandatory: 

I. Parts of the International Maritime Dangerous Goods Code ("the IMDG 

Code"), with effect from 1 January 2004. 40 The IMDG Code makes provision for 

a unifonn international code for the transport of dangerous goods by sea. The 

Code was drafted by a working group of the IMO's Maritime Safety Committee, 

in close co-operation with the United Nations Committee of Experts on the 

Transport of Dangerous Goods, and has been subjected to regular update and 

development since its first adoption. 41 The IAEA Transport Regulations form 

those parts of the IMDG Code applicable to the safe packaging of radioactive 

materials. 

2. The Code for the Safe Carriage of Irradiated Nuclear Fuel, Plutonium and 

High-Level Radioactive Wastes in Flasks on board Ships ("the INF Code"), with 

effect from 1 January 2001 42. The INF Code, and its implementation in the 

United Kingdom, is discussed further at Section D below. 

(iii) The International Commission on Radiological Protection 

2.43 The International Commission on Radiological Protection ("ICRP") was founded 

in 1928, and works in close cooperation with the World Health Organisation, the IAEA, 

the United Nations Scientific Committee on the Effects of Atomic Radiation, the United 

Nations Environment Programme ("UNEP") and others. Its aim is to advance for public 

benefit the science of radiological protection, in particular by providing recommendations 

and guidance on all aspects of protection against ionising radiation. 43 The ICRP reports 

periodically on questions of radiological protection, in the form of "ICRP Publications", 

issuing recommendations on particular aspects thereof. These recommendations have 

40 See the report of Richard Rawl, paragraphs 3.52 to 3.57 (Annex 9). 
41 Since its adoption by the fourth IMO Assembly in 1965, the IMDG Code has undergone several changes. 
Amendments to the IMDG Code originate primarily from two sources; proposals submitted directly to IMO 
by Member States and amendments required to take account of changes to the United Nations 
Recommendations on the Transport of Dangerous Goods which sets the basic requirements for all the 
transport modes. Amendments to the provisions of the United Nations Recommendations are made on a 
two-yearly cycle and approximately two years after their approval, they are adopted by the authorities 
responsible for regulating the various transport modes. In that way a basic set of requirements applicable to 
all modes of transport is established and implemented. 
42 Annex 29. 
43 See the website at http://www.icrp.org. The ICRP is composed ofa Main Commission and four standing 
Committees: on Radiation effects, on Doses from radiation exposure, on Protection in medicine, and on the 
Application of ICRP recommendations, all served by a small Scientific Secretariat. 
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helped to provide a consistent basis for natioml and regional regulatory standards. The 

aim of the recommendations is to provide guidance on the fundamental principles on 

which appropriate radiological protection can be based. 

2.44 The principal ICRP recommendation on radiation protection is ICRP Publication 

60 of November 1990 ("ICRP 60,,).44 ICRP 60 recommended that the limit on exposures 

to members of the public from man- made sources of radiation (other than from medical 

exposure) should be set at 1 millisievert per year. 4S The limit of 1 millisievert per year 

may be compared with an average radiation dose to members of the United Kingdom 

population of 2.2 millisieverts per year from natural background sources. 

2.45 The recommendations of the ICRP are reflected in Euratom Directives. The 

recommendation in ICRP 60 referred to above was implemented in Directive 

96/29IEuratom of 13 May 1996 laying down Basic Safety Standards. The United 

Kingdom National Radiation Protection Board ("NRPB") has also recommended that the 

exposure to members of the public from a single new source of ionising radiation should 

not exceed 0.3 millisieverts.46 This recommendation was adopted by the United 

Kingdom Government in 1995.47 

B. REGIONAL ORGANISATIONS AND REGULATIONS 

(i) The European Community and Euratom 

2.46 The European Community and Euratom are of obvious and central importance to 

the regulation of inter alia discharges of radioactivity and the assessment of 

environmental impacts that might result from such discharges. The brief outline of the 

background facts set out in Part 1 of this Chapter has already shown how, in relation to 

44 ICRP Publication 60,1990 Recommendations o/the International Commission on Radiological 
Protection, November 1990 (Annex IS). See further paragraphs 7.61-7.64 below. 
4S This was a reduction from the previous limit of 5 millisieverts per year. While the ICRP has no formal 
power to impose its proposals, in fact legislation in most countries adheres closely to ICRP 
recommendations. See the website at http://www.icrp.org. As to further details on the "millisievert", see 
the Note on Units of Measurement at p. 16 above. 
46 National Radiological Protection Board (NRPB) Statement on the 1990 Recommendations of the ICRP, 
1993. See the Proposed Decision of the Environment Agency of October 1998, paragraph Al.IS, at 
Memorial, Volume III, Part Two, p. 379. 
47 Cm 2919, Review of Radioactive Waste Management Policy: Final Conclusions (1995). See the 
Proposed Decision of the Environment Agency of October 1998, paragraphs AI.8 and AI.IS: Memorial, 
Volume III, Part Two, pp. 378-379. 
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the construction and operation of the MOX Plant, the following have been brought into 

play: 

I. Directive 85/337/EEC on assessment of environmental impacts, which is 

implemented into United Kingdom legislation by the Town and Country Planning 

(Assessment of Environmental Effects) Regulations 1988. Both are considered in 

some detail in Chapter 5 below in the context of the United Kingdom's response 

to the allegation that it has breached article 206 of UNCLOS by a failure to assess 

the potential effects of the MOX Plant on the marine environment. 

2. Article 37 of the Euratom Treaty, concerning the disposal of radioactive 

wastes and whether the plan for their disposa l is likely to give rise to significant 

contamination of the territory of another Member State. 

3. Article 6(1) of Directive 96/29/Euratom, concerning whether a practice 

giving rise to ionising radiation is justified by its economic social and other 

benefits in relation to the health detriment it may cause. 

2.47 Further, as already noted in paragraph 2.45, Directive 96/29/Euratom establishes 

(inter alia) limits on exposure to man-made sources of radiation that were originally 

recommended in ICRP 60. 

(ii) The OSPAR Convention and the OSPAR Commission 

2.48 The United Kingdom and Ireland are parties to the Convention for the Protection 

of the Marine Environment of the North- East Atlantic (the "OS PAR Convention,,)48 The 

OSPAR Convention is of importance for the prevention, reduction and control of 

pollution in (inter alia) the Irish Sea. Pursuant to Article 2(1)(a): 

"The Contracting Parties shall, in accordance with the provIsIOns of the 
Convention, take all possible steps to prevent and eliminate pollution and shall 
take all necessary measures to protect the maritime area against the adverse 
effects of human activities so as to safeguard human health and to conserve 
marine ecosystems and, when practicable, restore marine areas which have been 
adverselyaffected.'''9 

48 Memorial , Volume Ill , Part One, p. 419. 
49 The OSPAR Convention has its own definition of pollution (Article I (d», its own means for addreSSing ) 
transboundary pollution (Article 21), and its own dispute resolution mechanism (Article 32). 
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2.49 The OSP AR Commission is constituted pursuant to Article 10 of the OSP AR 

Convention. In 2000, the OSP AR Commission prepared a Quality Status Report 

("QSR") for the North-East Atlantic, as well as Quality Status Reports for the five 

OSPAR sub-regions: the Arctic (Region I), the Greater North Sea (Region II), the Celtic 

Seas (Region III), the Bay of Biscay (Region IV), and the Wider Atlantic (Region V).50 

The considerable weight that Ireland places on selective extracts from the Quality Status 

Reports (in Chapter I of its Memorial) is referred to at paragraph 3.50 below. 

2.50 The Ministerial Meeting of the OSPAR Commission in Sintra, Portugal, on 22-23 

July 1998, adopted the OSP AR Strategy with regard to Radioactive Substances. The 

OSPAR Strategy contains the objective, frequently referred to by Ireland, to "ensure that 

discharges, emissions and losses of radioactive substances are reduced [by the year 2020] 

to levels where the additional concentrations in the marine environment above historic 

levels, resulting from such discharges, emissions and losses, are close to zero. ,,5 1 It is 

stressed that this is not the same as saying that discharges are close to zero, or that the 

radioactivity in them is close to zero. 

C. DOMESTIC REGULATORY AUTHORITIES AND REGULATIONS 

2.51 The ongoing operations at Sellafield, including the operation of the MOX Plant 

and THORP, are subject to a highly developed domestic regulatory regime, which is 

designed to ensure the effective management of the safety of nuclear installations and 

ensure that all radioactive discharges and/or radiation doses are kept within domestic, 

European and international limits. 52 This section provides an outline of this regime, and 

shows how the regulatory authorities in the United Kingdom continue to update and 

improve that regime. 

(iJ The Principal United Kingdom Regulatory Authorities: the Environment Agency 

and the Nuclear Installations Inspectorate 

50 Ireland and the United Kingdom collaborate in preparing Quality Status Reports for the Celtic Seas 
encompassing areas to the north of Ireland and the west of Scotland (Malin Shelf, the Irish Sea, the Celtic 
Seas (out to the 200m depth contour of the Atlantic seaboard) and the Bristol Channel). 
51 Memorial, Volume III, Part One, p.453 at 457, paragraph 4.1.b. 
52 The domestic limits are at least as stringent as the international standards or European limits. As already 
noted at paragraph 2.45 above, the international standard on radiation dose has been reflected in European 
and domestic law. 
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2.52 The two regulatory authorities principally concerned with the control of 

radioactive emissions and the discharge of radioactive waste are the United Kingdom's 

Environment Agency and its Nuclear Installations Inspectorate (which is part of the 

Health and Safety Executive): 

1. The disposal of radioactive waste on or from all nuclear sites in England 

and Wales is regulated by the Environment Agency under the Radioactive 

Substances Act 1993, as amended. Section 16 of the 1993 Act empowers the 

Environment Agency to grant authorisations for the disposal of radioactive waste 

from any premises, including nuclear installations, subject to limitations and 

conditions as the Agency thinks fit. Once an authorisation has been granted, the 

Agency keeps under review both the limitations and conditions and the nuclear 

site operator's ability to comply with them. Pursuant to section 17 of the 1993 

Act, the Environment Agency has the power to revoke an authorisation at any 

time. 

2. The safe operation of nuclear installations, which encompasses the storage 

of radioactive waste on nuclear sites, is regulated by the Health and Safety 

Executive ("HSE") through the Nuclear Installations Impectorate (part of the 

HSE's Nuclear Safety Directorate). The Nuclear Installations Inspectorate is 

responsible for implementing the United Kingdom's civil nuclear site licensing 

system (established under the Nuclear Installations Act 1965) through which it 

exercises regulatory control over operations at civil nuclear sites. The 

Environment Agency does not regulate the accumulation of radioactive waste on 

licensed nuclear sites. 

2.53 The roles of the two main regulators are set out in a Statement of Intent agreed in 

200 I . S3 Both regulators have a regulatory interest in the operators' organisational and 

management arrangements. A Memorandum of Understanding sets out how the 

regulatory activities of the Health and Safety Executive and the Environment Agency on 

licensed nuclear sites are co-ordinated. S4 The objectives are to facilitate effective and 

consistent regulation by ensuring that: activities of the Environment Agency and the 

Health and Safety Executive are consistent, coordinated and comprehensive; the 

S3 Report oflan Parker, paragraph 3.5 (Annex 7). 
S4 Memorandum of Understanding between the Health and Safety Executive and the Environment Agency 
on Matters of Mutual Concern at Licensed Nuclear Sites in England and Wales, 23 April 2002. Available 
on the HSE website at www.hse.gov.uklnsdleamou.htm. Report oflan Parker, paragraph 3.6 (Annex 7). 
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possibility of conflicting requirements being placed on licensees is avoided and the 

appropriate balance of precautions is attained; duplication of activity is minimised; and 

public confidence in the regulatory system is maintained. 

(a) The Environment Agency 

2.54 The Environment Agency was created by the Environment Act 1995. Pursuant to 

section 4( I) of that Act, the Environment Agency has the following principal aim: 

"It shall be the principal aim of the Agency (subject to and in accordance with the 
provisions of this Act or any other enactment and taking into account any likely 
costs) in discharging its functions so to protect or enhance the environment, taken 
as a whole, as to make the contribution towards attaining the objective of 
achieving sustainable devehpment ... ". 

2.55 Further definition has been given to that objective by means of Ministerial 

guidance, namely "The Environment Agency and Sustainable Development", November 

1996, 96EP 189/ I. ss Chapter 4 of that guidance provides, inter alia, that: 

"the Environment Agency should take a holistic approach to the protection and 
enhancement of the environment, striving to optimise benefit to the environment 
as a whole, taking proper account of all likely costs and benefits; it should take 
into account long-term implications and effects, especially those which appear 
likely to be irreversible or which would raise issues of inter-generational equity; it 
should where possible discharge its regulatory functions in partnership with 
regulated organisations in ways which maximise the scope for cost-effective 
investment in improved technologies and management techniques." 

2.56 Section 5 of the Environment Act 1995 sets out the statutory purpose for which 

the Environment Agency's pollution control powers - including those under the 

Radioactive Substances Act 1993 - must be exercised, namely "preventing or 

minimising, or remedying or mitigating the effects of, pollution of the environment". 

2.57 In exercising its functions under the Radioactive Substances Act 1993, the 

Environment Agemy has regard to Government policy on radioactive waste and the 

United Kingdom's international commitments. When carrying out reviews of 

authorisations for the disposal of radioactive waste from nuclear sites or when 

determining an application for a new or varied authorisation the Agency addresses all 

55 Available from the Environment Agency website at http://www.environment-agency.gov.ukl. 
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relevant Government policy and international commitments. 

(b) The Health and Safety Executive 

2.58 The Health and Safety Executive is an independent body with a duty to make 

arrangements for the enforcement of health and safety legislation. The Health and Safety 

Executive is the licensing authority for civil nuclear sites, and its Nuclear Safety 

Directorate, of which the Nuclear Installations Inspectorate is part, has responsibility for 

regulating the safety of tie nuclear industry. The Nuclear Installations Inspectorate has 

wide powers to enforce relevant legislation at nuclear installations, and does not hesitate 

to use these. The Nuclear Installations Inspectorate also carries out inspections at nuclear 

installations to ensure licensees are complying with other health and safety regulations. 

As a regulator, the Nuclear Installations Inspectorate acts independently of the United 

Kingdom Government. The essential philosophy underlying the safety of nuclear plants 

in the United Kingdom is to establish a safe design and then monitor the manufacture, 

construction, commissioning, operation and eventual decommissioning to ensure that the 

safe design intent is not prejudiced. S6 

2.59 Pursuant to the Nuclear Installations Act 1965, no site can be used for the purpose 

of installing or operating a nuclear installation unless a nuclear site licence is currently in 

force, granted by the Health and Safety Executive. Before a site can be licensed, a 

prospective operator must show tmt the plant to be used will be safe and that the operator 

can manage the site and deal with any liabilities remaining when the nuclear installation 

is finally shut down. The onus is on the applicant to prove the safety of the site and its 

own viability before the Health and Safety Executive will grant a licence: without a 

licence the applicant cannot build or operate a nuclear installation. 

2.60 The Health and Safety Executive may grant a nuclear site licence if it accepts the 

licence applicant's proposals and if the applicant has obtained all other relevant consents. 

The Health and Safety Executive's powers allow it to draw up this licence with any 

conditions attached to it that may have a bearing on safety at the site. In addition, it may 

vary or revoke the licence and can amend, add or revoke licence conditions at any time. It 

consults with the Environment Agency when considering whether to grant a licence, or to 

S6 Information about the work of the HSE Nuclear Safety Division can be found on their website 
(www.hse.gov.uklnsd/); of particular interest are the Safety Assessment principles 
(www.hse.gov.uklnsd/asaps.htm) 
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vary a licence insofar as this relates to or affects creation, accumulation or disposal of 

radioactive wastes. 

(ii) Recent Statements of Government Policyflnternational Commitments accepted by 

the United Kingdom and applied by the Environment Agency 

2.61 In July 1998, the United Kingdom accepted the commitments contained in the 

OSPAR Strategy (referred to in paragraph 2.50 above). In October 1998, the United 

Kingdom Government reiterated to the Environment Agency that there should be 

progressive reductions in discharges and discharge limits, and that it expected the 

Environment Agency to seek such reductions where practicable. 57 In November 1999, 
the Government indicated to the Environment Agency that any headroom allowed 

between actual discharges and discharge limits should be kept to the absolute minimum. 58 

Limits should be set that are no more than strictly necessary for the normal operation of 

the plant, whilst at the same time achieving progressive reductions in those limits over 

time in accordance with established Government policy. 59 

2.62 In October 2000, the (then) Department for the Environment, Transport and the 

Regions ("DETR") and the Department of Health issued for public consultation draft 

Statutory Guidance to the Environment Agency on the "Regulation of Radioactive 

Discharges into the Environment from Nuclear Licensed Sites". 60 The draft Guidance 

identified several specific principles: 

1. Waste minimisation. 

2. The Best Practicable Environmental Option ("BPEO"), i.e. the outcome of 

a systematic consultative and decision- making procedure that emphasises the 

protection of the environment across land, air and water. The BPEO procedure 

establishes, for a given set of objectives, the option that provides the most benefit 

or least damage to the environment as a whole, at acceptable cost, in the long as 

S7 It was also made clear that any increases in discharges should only be permitted in exceptional 
circumstances, and a strong case would have to be made by the operator. 
S8 Headroom is the difference between a numerical limit and the actual amount of a radionuclide dis charged 
under normal operations. 
S9 Report ofIan Parker, paragraph 3.13.4 (Annex 7 ). 
60 Ibid., paragraph 3.13.5 (Annex 7). The DETR is now, in respect of radioactive waste matters, the 
Department for Environment, Food and Rural Affairs (Defra). The consultation period ended on 31 January 
2001. 
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well as the short tenn. 

3. Radiological impact on menbers of the public (critical group, dose limit, 

dose constraint, collective dose), Community Food Intervention Levels (CFIL), 

and impact on other species. 61 

4. Environmental protection. 

5. Health and safety (exposure of workers, risks of accidents). 

6. Limits and conditions in discharge authorisations (site and plant limits, 

limits on individual radionuclides, headroom, notification levels, capping 

discharge limits at design levels). 

7. Other conditions applied to discharge authorisations (monitoring, research 

and development, record keeping). 

2.63 Also in 2000, the United Kingdom adopted the Radioactive Substances (Basic 

Safety Standards) (England and Wales) Direction 2000 (the "BSS Direction 2000") to 

implement parts of Directive 96/291Euratom. 62 The BSS Direction 2000 requires the 

Environment Agency to ensure, when discharging its functions under the Radioactive 

Substances Act 1993, that certain provisions of Directive 96/291Euratom, and notably 

dose limits, are complied with. In particular, the BSS Direction 2000 provides that the 

dose from a single new source of radiation must not exceed 0.3 millisieverts per year and 

the dose from a single site must not exceed 0.5 millisieverts per year. BSS Direction 

2000 also requires the Environment Agency to ensure that exposures of members of the 

public and the population as a whole reSUlting from the disposal of radioactive waste are 

kept as low as reasonably achievable, economic and social factors being taken into 

account. 

2.64 In June 2001, the IAEA Joint Convention on Safety of Spent Fuel Management 

61 CFIL - Levels laid down in Euratom Council Regulation 3954/87 as being the maximum permitted 
levels of radioactive contamination of foodstuffs and feeding stuffs following a nuclear accident or any 
other case of radiological emergency. 
62 Directive 96/29IEuratom is also implemented in the United Kingdom by the Ionising Radiation 
Regulations 1999 (S.I. 1999 No. 3232). 
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