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OFFICE OF THE CORPORATION COUNSEL
101 Avpusi Scres, Suite 325 « Hile, Hawalt 967204362 + (808) 965 8251 « Fax (808) 9613623

September 25, 1996
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QPINION NQ, 96-06

Mr. Gary Kiyota

Real Property Tax Administrator

County of Hawaii e
865 Piilani Street '

Hilo, Hawaii 96720

Dear Mr. Kiyota:
Re: Iaxation and Liens con Mawaiian Homes Lands

This is in response to your memo dated August 29, 1996, in
which you posed a number of questions regarding tazation and
liens on Hawaiian Homes Lands.

1. Does the County of Hawaii have legal authority to levy
real property tazes against lessees of Hawaiian Homes Lands?
Yes, under §208(7) of the HHCA. In re Ainga, 60 Haw. 487
(1979). Under Ainca, it is the value of the underlying fee
interest that is assessed, not the leasehold. Impzovements 3180
are tazable. We understand, however, that Maui County dces not
tax the fee, only the improvements.

2. Doss the County of Hawaii have legal authority to
enforce the lien for real property tazes against lessees of
Hawasiian Home lands? Probably not. We £ind no definitive
caselaw on the issue. Howevezr, §4¢ of the Admission Act, and
Article XII Section 3 of the State Cornstitution, which adogt:g
the Hawaiian Homes Commission Act as a compact with the Un tod
States, provide that "the encumbrances suthorized to be plac
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on Hawaiian home lands by officers other than those charged with
the administration of such Act, shall not be increased, except
with the consent of the United States.®

The HHCA did not authorizZe the State or local government to
apply tax liens to Hawaiiasn Homes Lands. To the extent that a
real property taxz lien is an encumbrance on the property created
by non-administrators of DHHL, an act of Congress would be
tequired to attach it to Hawsiian home lands. The HHCA also
embodies express previsions that the Governor and the board of
land and natural resources not ezercise their powers and Suties
over Hawaiian Homes Lands. §206. These provisions evidence a
strong intent that Hawaiian Homes Lands not be contiolled by
state or local government, but by DHHL. The disposition of
Hawaiian Homes lands by County tax sale would seem to bs in
contravention of this intent.

In addition, §19-37 states that the tax lien i3 upon "the
property assessed." Under In re Ainca, the property assessed is
the State’'s fee simple interest. Under §19-85, “the tax shall
not become a lien” ageinst leased State prcperty.

As you, are aware, foreclosurs attempts would also pose
practical problems in that the leases can only be given to
qualified Native Hawailans, according to priority determined by
DHHL. Also, lessees get their interests for nominal reants. One .
wonders what bids would be received; taking substantial bids for
thess leases also would conflict with the HHCA policy of
providing the leases for nominal rents.

Note that under §216(8) of the HHCA, DHHL (not the County)
has a £irst lien against the lessee’'s interest for tazes and
other expenses paid by the Department. Under HHCA §210, DHHL
csn cancel the lease for nonpayment of taxes. Thus, it i{s DHHL
which has the primary tax collection/enforcement authority under
the HHCA. Section 210 mandates that when the Department has
reason to believe that a lease conditicn such as that requiring
the lessee to pay taxes has been viclated, the Department °shall
give due notice 2nd afford opportunity for s hearing to the
lesses. . . ° 1f upon hearing the department finds a violation,
the department "may” cancel the lesse.

The foregoing indicates that DHHL has a mandats to pursue
payment of tazes, with some discretion as to when and how the
payments will be obtained. Thus, the County's primary effort to
collect taxes on Hawaiian Homes Lands should be through DHHL.
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We should provide DHHL with detailed statements of delinquencies
anddrequest that they follow threcugh with their collection
mandate.

Should DHHL fail to take action to get the taxes paid, we
might consider £iling suit for a mandatory injuncticn ordering
DHHL to carry out its statutory mandate. This would probably be
far more efficient than proceeding with a multitude of personal
actions against the individual lessees.

Sincerely,

RICHARD D. WURDEMAN
Corperaticn Counsel

By , -
IVAN M. TORIGOE
Deputy Corporation Counsel

APPROVED:

RICHARD WURDEMAN
Corporation Counsel
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| Mr. Patrek Kahawaiole'a
1 280 King Avenue
miQ, Hawei 96720

i Qear Mr Kghawsioia's’

Re: State va, Patrick | Kahawaicla's et gl

CV 98-00008

Pursvant to the order of the Honcrable Francis Ylmoahiia. plesse advise

itnia office a8 to any additional dlscovery issues that we need ‘o addreds. i have | |

lrcviowod the flie in these matters ana believe tat all discovery has been provided to;
you : v

if there are additional items thet you reqQuire and | am able to furnish t ;“
toms, ' will do 80. | do, however, need 0 know what you wish to congider, to facilh'qt}
ity production. I

Please et me know by May 7, 1999 i there are any sdditionai dlmw'f*

requests. .
9 O
WZ truly:you y :
ICRABL J. u%'!wc;
Deputy Prosecuting Atllomy .
MJU/mec g
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"Mz, Mizhael J. C:cv;:

| <V 93-00065 ACK

-epJily Presecuting A P.
34 Rairbow Zrive

Hile, Ha.ail 967:<
|

-ear Mp, J3owvic:

.a
1
‘\.

'Cear Mz, J3QVIC,

As mandated Ly the Honcrable Francis I. Yamashiza Crder,

your action for discovery is in error, based pen thc Se? l‘da'tﬁ'

‘reg.est for discevery are: !

<0 SNOrsT, the answer 13 thas theze has Seen amencrents

Fassed, pursuant :> the Adrmissions Act (.559), §4, in 1386, DY

I
I
!
|
|
|

!

|

Corq:csl, 4s a matter of law, to the present time. |

|

|

<t L9 clear, the Ffederal s:atatory roqux:omont.,corcludca |

that the "comsent” required by the Admissions Act, (13%9), 54.1'
i
1
o]
J

must be evidenced Ry aan Act of Congregs. !

The fact also shows in CV 995-00068ACK, that :ho<¢cun:y of
Hawl... Loczeased the erncurbrances authorized to be pllcod on
dawa:ian dome lards. i

Therefore, the Defendants’ reques:, that fundamental |
‘document, which requires the "coaseat of Congress”®, to .ugh°,L§$¢
the County law to make changes and/or authorized the County, as
tho Administration of the Hawaiian Homes Commission Ect 4. Th
'Admissions Act (19%9), Public Law 86- =3, 73 Stat.4, S${4 and the E|

:State of Mawaii Constitution, Article XII, §3. i ]

Should you have any questions, please call me at (808)
961-5707.

60 King Av;
i{lo, Hawaii 9672C

i
|
i

‘¢@: Richard Wurdeman |
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Patrick Kahawaicola's : N,

460 Ring Avenue
Hile, M2 9¢720 i

Bes: Mp, Kehawaiole'a: i

s —-———

1 spologize fo: any nisiaterpretation oA ous ¢ .
I note thet you copied your lase letter to Mp. wukgomcu ::“tg;

Ofti{ce of the Corporation Counsel snd will !czlow!up. : i!?“

I S

I suspect thet no document exiges regarding the toghes '

you caise, But will follow through nene the less, giaeo Eﬁq ?. h
wy.

matters in Maglatcate Yamashita's Court have deen temanded,

discovery demands should be addressed in 1ighe of the Mawaid . Iff¥

Rules of Penal Procedurs, ind Judge Nakemurs's Co

A
e

MICHARL J. UDOVIE
Deputy Prosecuting Attorney
]
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