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The Fourth South Pacific Judicial Conference was different from those that preceded it in
several ways: it was the first conference to offer simultaneous translation so that
conferees could listen in either English or French; and this conference relied less on the
formal presentation of written papers and more on discussion of issues, as most of the

conferees said they preferred.

This was also the first time that that the issues surrounding Air Law and its relevance to
island nations of the Pacific were raised. With air transport central and inescapable for
Pacific communities, the significance was obvious. Answers, however, were not so

obvious.

Chief Justice Ian Barker, of the Supreme Court of New Zealand assured participants that
in fact, at this point in time, there were far more questions than answers. Subtleties of,
and inconsistencies in international agreements on air law were confusing even for
lawyers. Where would jurisdiction be? Whose limits on claims and torts would apply?
Sometimes it wouldn’t even be the site of a crash, but the origin or final destination on

the ticket that would have a major impact on litigation and jurisdiction.



Although some of the ambiguities in this area of law were resolved in the 1966 Montreal
Agreement, questions remained. Chief Justice Barker cited the example of the Pan
American jet which, in 1975, crashed in the jungle on the approaches to Pago Pago,
American Samoa, and then caught on fire. There were claims against the airline based on
alleged negligence of the crew; claims against the manufacturer of the aircraft for not
providing fire-resistant covers for the seating; and claims against the American Civil
Aviation Administration for alleged shortcomings in equipment supplied to the Pago

Pago airport. Some of the issues were still in court at the time of this Conference.

These issues of air law were intriguing, but once again, in Rarotonga, the issues that
attracted the most attention from conferees involved the day-to-day functioning of the
courts. Professor J.F. Northey, Dean of the Faculty of Law, University of Auckland,
New Zealand, delivered a paper on some aspects of legal systems in the region. He
detailed problems in the administration of justice that were all too familiar to many of the

participants.

The limited availability of relevant legal materials was still a problem, with few of the
smaller countries able to provide the basic tools for the practice of law, including printed
law reports, legislation, and even in some cases, up-to-date copies of the country’s
constitution. There was only one legal periodical produced in the South Pacific outside
of Australia and New Zealand, and there were few if any textbooks devoted to the law of
the individual states which have emerged since 1945. This problem, though, was easing

somewhat with the growing availability of the Internet.



Another problem, one that could not so easily be resolved with technology, was that those
people wishing to become legally qualified must generally turn to Australia, New
Zealand, and Papua New Guinea for their legal education even though there were
important differences between the law from those larger jurisdictions and that of the
developing Pacific island nations. What’s more, said Dr. Northey, those graduates who
were trained abroad still needed to make substantial adjustments when they return home
to practice law. Because of the limited availability of legal training, many of the new
states still had to recruit members of the judiciary from abroad, and while some of these
expatriates could function with ease in areas where the law was the same, there remained

many areas of difference, especially in customary law. This presented problems.

Judicial independence was another issue that had come up before in the South Pacific
Judicial Conferences, and would come up again at many conferences in the future. Dr.¢
Northeyhoted that most of the new states had some elements of judicial independence
incorporated into their constitutions. But where there is IEEM judicial

- ——
indq)_jp—@gnce,it—can easily be eroded. In some cases, he pointed out, there might be a
want of independence on both sides, with the executive relying on a sympathetic
judiciary at the same time that the judiciary looks to a benevolent executive.
Encroachment is not always blatant either. In many cases, the judiciary undertakes a task

of some sort at the request of the executive, which may use judges for purposes other

than their primary function and sometimes in politically sensitive situations.



The implementation and integration of customary law drew keen interest and spirited
discussion from participants, many of whom have found that rival claims of a Western
system of law and the customary law of tradition have presented real problems. In some
constitutions, the place of custom is expressly recognized, and the two systems can co-
exist. Where jurisdiction is not specifically spelled out, legal questions can arise when a
local court applies custom, for example, and an appeal is taken to another court that

applies another system of law.

A logistics issue was raised by the Honorable Robert A. Hefner, of the Regional Court of
Appeals of the Marianas. He said that it was sometimes difficult enough for the smaller
emerging nations to assemble and support a lower court system, but there was often
neither the resources nor the work to justify an appellate bench. He had testified about
this issue before the Judiciary Committee of Congress of the Federated States of
Micronesia (FSM), which had four small but separate court systems for each of the
federated states. As a result, Congress enacted a bill establishing the Supreme Court of
the FSM. His idea of borrowing judges from other jurisdictions to sit on appeals was

well received.

Other issues that had come up before but which continued to draw interest from the
participants at this conference in Rarotonga included the need for more and broader
training not only for judges, but for other judicial personnel, the need for reciprocal
recognition and enforcement of judgments and orders among the island nations of the

Pacific.





