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The main issue at the Ninth South Pacific Judicial Conference in Tahiti was land: who
controls it, how it should be registered and recorded, and how the courts should handle

the complex disputes over it.

Although traditions of its use, management, and ownership vary widely among the
different jurisdictions in the Pacific, it is a common fact that land, especially for the
smaller nations is a very limited, and therefore very valuable commodity. Participants
from some of the countries represented at the Conference shared their problems and the

approaches they’ve tried to resolving these problems.

Gaston Flosse, President du Territoire, welcomed the delegates to this discussion,
reminding them of the various national land claims in the Eaciﬁc region, including Hano
Hano vs. the United States or the State of Hawaii, the Maori vs. New Zealand, Nauru vs.
Australia or Great Britain, and Fuller vs. the Government of Polynesia. The common
thread among them all is the sense of belonging to the Pacific, which he described as a

vast echoing chamber in spite of the distances.

Tahiti, as the host nation, presented a history of its land issues. Conference Chairman M.

Thierry Cathala, Premier President de la Cour d’ Appel de Papeete, described the role and



function of the Cour de Cassation in the French judicial system. The creation of titles of

——

landownership in French Polynesia was the subject of a paper presented by the Honorable
R. Calinaud, Judge of the Court of Appeal of Papeete. Disputes over land had become
more numerous and complex over the years, he said, but the main problem was the

uncertainty about land rights due in large part to the history of the European settlement in

the area.

Prior to the arrival of the Europeans, land ownership in French Polynesia was based on
cither on the clan, or the marai, a kind of collective family ownership. But European
influence asserted itself more and more, bringing demographic changes, as well as
economic, technical, sociopolitical, and intellectual changes. Change came at different
times for the Kingdom of Tahiti, the Leeward Islands, the Marquesas, and others which

eventually became part of French Polynesia.

For each, a transition period was marked by the abolition of customary taboos with new
prohibitions and penalties, promoted by the missionaries for containment of foreign
settlement through a ban on land sales, mixed marriages, and regulation of leases. Later,
he explained, when the territories were opened to the outside world and colonization, new
laws were established with the ultimate motivation “to favor European or half-caste

settlement, and the establishment of plantations.”

In 1847, the decision was made to award title of land to those who held it “since the end

of paganism,” dismissing all prior claims and quarrels of the past. This decision, said



Judge Calinaud, “was well defined, far-reaching and not open to question on account of
its religious implications.” A ;ggistry was subsequently set up for all privately held land,
so that all Polynesians would become individual landowners with unquestionable titles.
Then in 1866, the Civil Code was enacted which provided a grea_@gii:rieedom for land

sales.

The Catholic Church also had a role in land issues in another part of the French Republic,
Wallis and Futuna, according to Justice M. Bernard Henne, President du Tribunal de
Premiere Instance for Wallis and Futuna. Land, he explained, remains vital to Wallisian
status. The Polynesia tradition of hospitality required that a newcomer be given land,
which happened when the first missionaries arrived. But in 1870, the bishop got a code
approved governing land ownership, which prohibited the sale or donation of land to any
seafaring alien, and this provision is still in force so gifts and sales of land are now
restricted. Currently, he said, disputes were still settled by the chieftainship, with the
King as the final authority. He could settle the matter, and then change his mind and start
all over again, so land disputes sometimes didn’t reach a final decision. This made land
problems awkward: t]_le Catholic church wanted to protect its vested interests, customary
authority insisted on keeping whatever small powers it had, and the French

administration ultimately could not go forward with infrastructure because land litigation

has been unresolved.

French settlement in New Caledonia brought somewhat different problems to the land

issue. MM Fote Trolue and M. Hilaire Gire, judges in Noumea, talked about the issues of



land through colonial and modern history, and how land issues there were traditionally

resolved.

Kanaks, the indigenous people of New Caledonia, were a clan society, based on groups
of families. The concept of group was overriding. There were land-owning and land-
using clans, and traditionally land was not for sale. People considered that they belonged
to a specific piece of land, not that the land belonged to them. The land was related to the
clan, and the tribe was just an administrative unit. In 1855, France declared sovereignty
over the land, and from the first encroachment upon Kanak land through history, the area
of land made available by the state to the natives was further restricted. This attack on

landownership triggered native uprisings and in turn, reprisals from the government.

The colonial government set up two types of land: reserve lands, which were governed by
customary law, and ordinary lands, governed by French law. Reserves were drawn by
the colonial government, which ignored the Kanak culture’s attitudes toward the land.
These reserves were drawn without taking account of the traditional limits of the former
Kanak kingdoms. From 1968 through 1947, natives could only leave reserve lands by
getting a special permit. In 1947, when the Kanaks became French citizens, they were

allowed to freely leave the reserves.

Because of the ways the reserve lands were drawn up, and because of the rapid changes

in Kanak society, the traditional decisions have often not been accepted or respected.
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Land disputes have become ugly, the judges said, and the traditional dialogue over land

disputes has given way to violence as if customary law authorities no longer existed.

M.G. Lucazeau, Procureur General of the Cour d’ Appel of New Caledonia,
explained that in 1982, lawmakers set up “customary law court” which was not
really a customary institution. It was instead a hybrid state court, presided over by
a professional magistrate assisted by two representatives of the customary areas
involved in a dispute. It tried to bridge the gap between the machinery of custom
and the machinery of adjudication embodied by an ultimate authority. But, he
added, it had not operated often so far, due to incompatibility between the custom

and the court procedure that was open to litigants.

History of land rights and ownership in Palau was somewhat different according to the
paper submitted by the Honorable Justice C.J. Nakamura, of the Supreme Court of Palau.
In the late 19™ century, the German colonizers introduced the concept of individual
ownership of land to Palau by confiscating all unused or unclaimed land and then
requiring each Palauan male to plant 100 coconuts in an assigned area. If he did so, he
got the land on which on the trees were planted. The Japanese, after WWI, expanded the
concept of individual ownership and public/government-owned land. Within ten years,
more than 80% of the land was government or public land. After their land registration
program, the Japanese produced a land book that subsequently turned out to be an
excellent source of information about land ownership, and has been used by the courts in

Palau through the present.



After WWII, the American administration began efforts to return confiscated land to
private ownership by the individual and/or the clan. These efforts continued under the
Palauan Constitution, which said specifically that all lands where were previously taken
by occupying powers for less than an adequate compensation shall be returned to the
private owners. The provision has had limited success, however, and after thirty years,

the job still wasn’t complete, with several factors creating problems.

One of these hindrances has been the breakdown of the traditional system, so that people
now more frequently would take their unresolved disputes to the courts rather than to the
clan. Another problem has been lack of technology; record keeping was still being done
manually, because there was no computerized system for record keeping and land
registration. A third problem has been the large volume of cases; there were eighteen
thousand parcels of land, and Justice Nakamura pointed out that while the resident
population of Palau was about fifteen thousand, there were twenty thousand Palauans

alive in 1991, five thousand of whom did not live in Palau.

Still another problem making the question of resolving ownership and boundaries has
been that Palau had only one certified surveyor to formalize each parcel. Finally, the
Japanese land books, or fochidaicho, could not be found at all for three of the 16 Palauan

states.



The Honorable Chief Justice Emeritus Edward C. King of the Federated States of

Micronesia, now with the University of Hawaii Law School, admitted that he was

skeptical about the real value of the Japanese land books, which he said were used by the
courts as a safety belt to avoid more litigation. He said he believes the Japanese at the
time were trying to expand their land holdings through the Pacific and Asia, which made

transactions from 1938 on somewhat suspect.

There were numerous other comments from delegates, who offered their own experience
and perspectives. The Honorable Grover Rees, Associt;te Justice of the High Court of
American Samoa, said that Samoans just have;_xit__ wanted to register their lands. They
hav&’t trusted the process, he said, and believed they could work their boundaries out
with the neighbors better and more to the mutual satisfaction of all if they kept it out of
court and out of the registrar’s office. The Honorable Fagir Justice Muhammad, Chief
Justice of the Court of Appeals for Kiribati, said there have been many problems over
surveys in Kiribati. The size of land parcels varied, and there have been boundary
disputes, and more, but he added that the problems have not really so much been over

land rights per se, but over how the land rights should be given to the people.

The Honorable Sir Timoci Tuivaga, Chief Justice of the ﬁigh Court of Fiji, noted that Fiji
e UK

was voluntarily ceded by the High Chiefs of Fiji in 1874, and the Crown then recognized

the rights of the native Fijians and implemented legislation to protect those rights. He

said it has worked well.



In Hawaii, the registration process went smoothly, said Justice Samuel P. King, Chief |
i
Judge Emeritus, US District Court of Hawaii, but the problems came after registration

when native Hawaiians were given fee simple title to land that they then sold “for

peanuts.” |

Registration has been very slow, said The Honorable Michael Kruse, Chief Justice of
Westem S‘;;tmoa. The statue has been on the books for many years establishing an
administrative proceeding which requires that parties attempt mediation before they go to
court over land issues. The problem, he said, has been that most parties looked upon the

mediation process as nothing more than a formality.

In Papua New Guinea (PNG), 97% of all land was still in the hands of the indigenous
people, said the Honorable Sir Buri Kidu, Chief Justice of the Supreme Court of PNG.
But the problem was that mining rights remained in dispute. The British system adopted
by PNG said that the government owned all mineral resources, even though the land itself
belonged to the customary owners. This was in direct conflict with customary and

traditional belief.

The central government of PNG had been reluctant to apply a land registration system
because this would subject landowners to taxes from both the central and provincial
governments. He said the government had set up special land courts to settle certain

boundary disputes between clans. The law required mediation first, presided over by an



appointed land magistrate and a number of chiefs or leaders from the relevant area.

There was no court hearing unless mediation had been held.

Australia, which also based its law on British tradition, handled land issues a little
differently as described by The Honorable John Toohey, Chief Justice of the High Court
of Australia. When the British Crown acquired sovereignty over Australia, the land
became the property of the crown. It was not until the 1960s that the Commonwealth
government, following an amendment to the Constitution, began to pass legislation in
regard to Aboriginal title to land. The 1966 Aboriginal Land Rights Northern Territory
Act set up a system by which claims could be made by groups of aboriginal people. It
defined the class of traditional owners, and established that claims, under this law, could
only be made to land which was “unalienated” (land in which no one has an interest other
than the crown). Although this stipulation presented grounds for conflict, he said that it
remained possible to adopt a test of historical association with the land and permit a
system of claim, and incorporate that into some form of title. And, he added, “the view
has been taken that if the land is to be granted, it will not be granted to individuals to
avoid possibility of fragmentation of interests over a long period of time. Land can be
leased to members of the community, but it cannot be sold.” He said the aboriginal

people helped to draft the Land Rights Act, and reaction had generally been positive.

Before adjourning this conference, the delegates heard a proposal that stemmed from a
plea made at the last conference, in Kauai, where the need was expressed for some means

of sharing information and legal opinions among the jurisdictions of the region. Judge
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Edward C. King, Chief Justice Emeritus of the Supreme Court of the F ederated States of
Micronesia, andnow-a law professor at the University of Hawaii School of Law,

~
presented the delegates with his idea for the establishment of a Judicial Institute of the

Pacific.

In his concept paper, Justice King explained that the Judicial Institute he envisioned
would be established for the special purpose of servicing Pacific judiciaries, which shared
many common features. All (except Tonga) served island nations that had become self-
governing only quite recently. While all drew heavily upon the legal systems of the
metropolitan nations who oversaw their emergence, all were attempting to adapt and
modify these borrowed legal systems in order to reflect the values, traditions, and
customs unique to their areas. Most of the judicial systems suffered from high turnover
and some instability because most attorneys and judges were non-citizens/expatriates due
to the want of law-trained Pacific Island citizens. Adversarial systems haven’t always
worked in relatively small island communities, which valued reconciliation and tended to

avoid direct confrontation. And all shared a strong desire for self-government.

The Judicial Institute Justice King envisions would provide support for judicial
administration via research and technical assistance, and serve as a clearinghouse for
information. It would provide judicial education, staff training, and translation services.
And it would help with communication among the judiciaries by publishing a Pacific

Island Reporter compendium of relevant cases and decisions.
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It would also help to establish appellate panels, establish a system for judicial discipline,
help to provide continuing legal education for attorneys, and assist in the establishment of
standards and bar exams. It would help to codify laws, and possibly help start up a
Pacific Islands Law Journal. It could even function as an association for the Pacific '

judiciaries to help them act and buy collectively.

Justice King said he envisioned it as a nonprofit corporation with a board of directors that
would be controlled by the Pacific judiciaries. Funding would be from foundations, as
least at the beginning, and, he added, the Asia Foundation had already indicated that it
might be able to help financially. Over the long term, he said, he saw it as very nearly
self-supporting from contributions from the various pacific island judiciaries. Because
 the Institute itself would not carry out all the functions, but generally serve as liaison and

coordinator, he said a large staff and headquarters would not be needed.

Subsequent discussion of the proposal was generally positive. Chief Justice Fariq
Muhammad of Kiribati said he, for one, liked the idea very much. The Honorable Chief
Justice G.W. Martin of Tonga admitted to some reservations, although he was not
entirely critical of the idea. All of the things the Institute would do, he noted, were
already being done with varying degrees of success. He wondered how the Institute
would do them better. He also suggested that the smaller states might not want to be
overseen by any international organization. The Honorable J. Clifford Wallace, Chief
Judge of the US Ninth Circuit Court of Appeals, said that the fear of it being dominated

by larger countries could be countered by electing members to the board only from
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smaller nations, to make sure it functioned in their interest. Justice Tuivaga of Fiji added
that the Institute would impose nothing, would not interfere, but only be available to help
when asked. The Honorable Frederick G. Ward, Chief of the High Court of the Solomon
Islands, said that its headquarters would best be located in some central location in the

South Pacific, rather than in Hawaii, no matter how convenient Hawaii might be in some

ways.

Once again, the group decided against voting on a motion to formally establish this or
even formally pursue the idea, since the conference had no charter, no rules, and the only
thing its membership had ever voted on was where to hold the next conference. Some
conference members expressed strong interest in the project and offered to help Justice
King in further developing the idea. An ad hoc working group was set up informally, :r.

with Justice King as chair, to explore it further.

With this, the group voted to once again accept the invitation from Fiji to host the next

conference, without interference from cyclones this time, and adjourned until 1993.





