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On January 6,2009, President Bush established three new "Marine National Monuments" -- one 
for the Marianas Trench, one for Rose Atoll (in American Samoa), and one for "Pacific Remote Islands" 
which include Wake, Baker, Howland, and Jarvis Islands, Johnston Atoll, Kingman Reef, and Palmyra 
Atoll. These creations follow and to some extent build upon the President's earlier proclamation on June 
15,2006 of the Papahanaumokuakea Marine National Monument around the Northwestern Hawaiian 
Islands. These initiatives are certainly well intentioned and important, but they raise some intriguing 
legal questions that we address briefly in this short paper. 

The new Marianas Trench Marine National Monument contains of three components -- (1) an 
"Islands Unit" consisting of the waters and submerged lands within a 50-mile radius around the three 
most northern of the 14 islands in the Northern Marianas -- Farallon de Pajaros (Uracas), Maug, and 
Asuncion, which are each relatively active volcanoes; (2) a "Trench Unit" consisting of the submerged 
lands of the Mariana Trench, which is the world's deepest canyon (nearly 36,000 feet at the deepest 
point), located east of the 14 islands, running from the southern end to the northern end of the exclusive 
economic zone (EEZ) claimed around the Commonwealth of the Northern Mariana Islands (CNMI); and 
(3) a "Volcanic Unit" consisting of the submerged lands within a one-mile radius around 19 active 
hydrothermal submerged volcanoes west and north of the 14 islands (but also apparently including one of 
the 14 -- Maug).l This Monument is to be managed by the Secretaries of Commerce (through the 
National Oceanic and Atmospheric Administration -- NOAA) and Interior, in consultation with the 
Secretary of Defense. The people of the Commonwealth of the Northern Marianas Island, which is one of 
the five U.S.-flag affiliated communities, which aU have a rather ambiguous relationship to the United 
States/ do not have any direct role in the management, except pursuant to their participation in the 
Mariana Monument Advisory Council, which consists of three officials of the CNMI as well as one 
representative each from the Department of Defense and the Coast Guard, and which has the 
responsibility "to provide advice and recommendations on the development of management plans and 
management of the monument." Commercial fishing will be prohibited within the Islands Unit of the 
Monument, but recreational and traditional indigenous fishing will be permitted on a sustainable basis. 

The Pacific Remote Islands Marine National Monument consists of the waters and submerged 
and emergent lands within 50 miles around Wake, Baker, Howland, and Jarvis Islands, Johnston Atoll, 
Kingman Reef, and Palmyra Atoll.3 The first 12 of these miles from the islets is to be managed by the 
Secretary of the Interior, in consultation with the Secretary of Commerce, and the next 38 miles are to be 
managed by the Secretary of Commerce (through NOAA), in consultation with the Secretary of Interior. 

I Proclamation 8335 -- Establishment of the Marianas Trench Marine National Monument, Jan. 6, 2009, 74 Federal 
Register 1557. 

2 See, e.g., Jon M. Van Dyke, The Evolving Legal Relationships Between the United States and Its Affiliated u.s.­
Flag Islands, 14 UNIVERSITY OF HAWAII LAW REVIEW 445, 480-87 (1992). 

3 Proclamation 8336, Establishment of the Pacific Remote Islands Marine National Monument, Jan. 6,2009, 74 
Federal Register _. 
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These tiny features have never had any indigenous populations and no advisory body is thus created to 

assist with the management. Fishing in this Monument is subject to regulation, but fishing for scientific 

exploration and research and for noncommercial purposes will be allowed. 

The Rose Atoll Marine National Monument consists of the "lands and interests in lands owned or 

controlled by the Government of the United States within the boundaries that lie approximately 50 
nautical miles from the mean low water line of Rose Atoll.,,4 Rose Atoll is a tiny structure east of the 

main islands of American Samoa, consisting of 0.1 square miles of land. Although the Proclamation 

refers frequently to the "waters" in this area, the operative part of the Proclamation refers only to "lands 

and interests in lands." This oddity may be explained by a provision in the Proclamation that says: "The 

Secretary of Commerce shall initiate the process to add the marine areas of the monument to the Fagatele 

Bay National Marine Sanctuary Act in accordance with the National Marine Sanctuaries Act (16 U .S.C. 

1431 et seq.)." The Secretary of Interior has management responsibility for the Monument, in 

consultation with the Secretary of Commerce, but the Secretary of Commerce (through NOAA) has 

primary responsibilities of the marine areas with respect to fisheries. Again, this part is a bit confusing, 

since the operative part of the Proclamation does not refer directly to "marine areas." Rose Atoll is part of 

American Samoa, another U.S.-flag island community with an ambiguous relationship to the United 

States.s The Secretary of Commerce appears to have primary responsibility to develop a management 

plan for this Monument and is instructed to "treat as a cooperating agency the Government of American 

Samoa" in this process, but no advisory board or more formal role for American Samoa is envisioned. 

Commercial fishing in this Monument is to be limited "to such terms and conditions as the Secretaries 

deem necessary for the care and management of the objects of this monument." 

The Marianas Trench Marine Monument covers 95,216 square miles of submerged lands and 

waters, the Pacific Remote Islands Monument covers 86,888 square miles, and the Rose Atoll Marine 

Monument covers 13,451 square miles. By comparison the Papahanaumokuakea Marine National 

Monument, which extends 50 miles around Hawaii's Northwestern Hawaii Islands, contains 139,793 

square miles. It is managedjointly by the U.S. Department of Interior's Fish and Wildlife Service, the 

U.S. Department of Commerce (through NOAA), and the State of Hawaii. Access to this Monument is 

strictly regulated, and commercial fishing is being phased out. 

One of the central issues raised by these Proclamations is whether the 1906 Antiquities Act, upon 

which Presidential authority is based, can be interpreted to justify these creations. The Antiquities Act 

permits Presidents to establish monuments on "lands owned or controlled by the Government of the 

United States." The United States certainly owns the lands and waters within 12 nautical miles of the 

islands it has sovereignty over, but it may not be authorized to claim exclusive economic zones (EEZs) 
around all the islands involved in these Proclamations,6 and, in addition, coastal countries have sovereign 

4 Proclamation 8337 of January 6, 2009, Establishment of the Rose Atoll Marine National Monument, 74 Federal 

Register 1577 (Jan. 12,2009) 

5 See, e.g., Jon M. Van Dyke, The Evolving Legal Relationships Between the United Stales and lis Affilialed u.s.­
Flag Islands, 14 UNIVERSITY OF HAWAII LAW REVIEW 445, 492-94 (1992). 

6 Article 121(3) of the 1982 United Nations Law of the Sea Convention says that "rocks" that "cannot sustain human 
habitation or an economic life of their own" are not entitled to generate exclusive economic zones or continental 
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, 

rights to the resources in their EEZs, but they do not "own" or "control" the waters in these extended 
maritime zones. Article 194(5) of the 1982 United Nations Law of the Sea Convention requires countries 
to "protect and preserve rare or fragile ecosystems," but it remains somewhat unclear whether countries 
can unilaterally establish marine protected areas in waters beyond its territorial sea, and it may be that 
they should work with other concerned countries pursuant to Article 197. 

The Antiquities Act also presents practical problems as well, because it has no requirements for 
an environmental impact assessment or public input into the management process, and does not permit 
managers to access funds that are available under the Marine Sanctuaries Act. 

The Proclamations are careful to say that they are to be implemented and applied in accordance 
with international law, but certainly the goal is to limit access to these protected areas by shipping and 
other maritime activities. For the Papahanaumokuakea Monument, the United States went to the 
International Maritime Organization (IMO) and received its approval to limit navigational passage 
through the Monument to three designated passageways. 

The failure to give the residents of the CNMI and American Samoa direct management roles in 
the Marianas Trench and Rose Atoll Monuments is also surprising. In the Papahanaumokuakea 
Monument, the Native Hawaiians are given only a limited role to participate in management, which is 
creating consternation among them. Native Hawaiians also have a claim to the resources in the waters 
around Johnston Atoll,7 and perhaps also around Palmyra and Kingman Reefs, and thus should participate 
in the management of the Pacific Remote Islands Monument. 

shelves. See, e.g., Jon M. Van Dyke, Joseph R. Morgan & Jonathan Gurish, The Exclusive Economic Zone of the 

Northwestern Hawaiian Islands: When Do Uninhabited Islands Generate an EEZ?, 25 SAN DIEGO LAW REVIEW 

425 (1988); Jon M. Van Dyke, Ted N. Petit, Jennifer Cook Clark & Allen L. Clark, The Legal Status of Johnston 

Atoll and Its Exclusive Economic Zone, 10 UNIVERSITY OF HAWAII LAW REVIEW 183 (1988). 

7 See Jon M. Van Dyke, Ted N. Petit, Jennifer Cook Clark & Allen L. Clark, The Legal Status of Johnston Atoll and 

Its Exclusive Economic Zone, 10 UNIVERSITY OF HA WAIl LAW REVIEW 183 (1988). 
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