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TEXT 3VL 
Give background on the national e rt to have the amendment 

ratified. only 33-35 states finally ratified. Hard to be precise, 
because some repealed their ratification, and it was always unclear 
what the status of a repeal was. ' Why did the effort fail? 

Discuss language in Article I, section 3 of Hawaii 1~2J/7 
Constitution (added to Hawaii's Constitution in 1972)(about the 
same time as Hawaii enthusiastically--first state--ratified the 
national ERA) - ,gums as En ] I !J ~ !;I,pted OR F ilL I S II 3 It . 

How should it be interpreted? 

[ 

To what extent should/must the cOurt rely on thjS legislative 
history? Is it applicable to Hawaii I s decision to adopt this 
language? Or should the court simply accept the words alone and 
t !'Y to ~nterpret them according to tbeir na tu ral meaning? 

What is their natural meaning? 
Do the words require an absolute standard of equality? 
Is that a wise policy? tI] 2- 1/l3J~ 
Discuss the rationale given in the Yale LJ article-- a t L:7 f 

.1 3 ab -
** This is the only way to be true to our commitment to treat 

everyone as an individual, not a statistical abstraction. 
** The amendment embodies the OJmoral judgment that women .as a 

group may no longer be relegated to an inferior position in our 
society . OJ = l ,ft 

** 'IClassification by sex ... is always an overclassification. 11 

** IIEfficiency in government is not a sufficient reason to 
ignore individual differences. OJ ...... Discuss i 11 2? -this 
rationale does not rest on the fact that generalizations are 
usually wrong--even if some of them are right, they are 
unacceptable--discuss. 

** OJThe separate treatment of two groups, one of which has 
previously been treated as inferior by the law, can never in fact 
be equal . OJ _ 

Compare again the alternatives--
(a) exemptions allowed for I' real differences 'l 
(b) different treatment allowed to compensate for 

inequalities (and different child-bearing/child-rearing roles) and 
thus allow both men and women equal opportunities 

(c) defer to the legislative judgment, because women have 
power too and we need not be suspicious of majority rule in this 
area (Rehnquist) 

(d) defer, except when necessary to correct government 
action that has the effect of perpetuating a female underclass and 
male dominance (and thus allow discrimination against 
men) (MacKinnon) 
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