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SHERRY P. BRODER #1880
Attorney at Law
A Law Corporation
Davies Pacific Center, Suite 800
841 Bishop Street
Honolulu, Hawaii 96813
Telephone No.:
(80B) 531-1411
Attorney for OFFICE OF HAWAIIAN AFFAIRS Defendants
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
CIVIL NO. 02-00139 SOM-KSC
(Declaratory Judgment)

EARL F. ARAKAKI, et aI,
Plaintiffs,

'Is.
BENJAMIN J. CAYETANO, et al.,
Defendants.

NOTICE OF MOTION; OFFICE OF
HAWAIIAN AFFAIRS DEFENDANTS'
MOTION TO DISMISS OR IN THE
ALTERNATIVE MOTION FOR
RECONSIDERATION BASED ON THE
POLITICAL QUESTION DOCTRINE;
MEMORANDUM IN SUPPORT OF
MOTION; EXHIBITS A & B;
CERTIFICATE OF SERVICE
DATE: APRIL 29, 2002
TIME: 9:00 a.m.
JUDGE: Hon. SUSAN OKI MOLLWAY

NOTICE OF MOTION

TO:

PATRICK W. HANIFIN
1001 Bishop Street
Pacific tower, Sutie 275
Honolulu, Hawaii 96813
Earl I. Anzai, Attorney General, State of Hawaii
Girard Lau, Deputy Attorney General
Charleen M. Aina, Deputy Attorney General
Department of the Attorney General
425 Queen Street
Honolulu, Hawaii 96813
Robert G. Klein
Philip W. Miyoshi
McCorriston Miller Mukai MacKinnon
Five Waterfront Plaza
500 Ala Moana Boulevard, Suite 400
Honolulu, Hawaii 96813
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Thomas A. Helper
Office of the United States Attorney
PJKK Federal Building
300 Ala Moana Boulevard, Suite 600
Honolulu, Hawaii 96850
PLEASE

TAKE

NOTICE

that

OFFICE

OF

HAWAIIAN

AFFAIRS

Defendants, ROWENA AKANA, HAUNANI APOLIONA, DONALD CATALUNA, LINDA
DELA CRUZ,
OSWALD K.

CLAYTON H.
STENDER,

W.

HEE,

COLETTE Y.

and JOHN D.

WAIHE' E,

MACHADO,
IV,

CHARLES OTA,

in their official

capacity as Trustees of the Office of Hawaiian Affairs Defendants'
Motion To Dismiss or in the Alternative Motion For Reconsideration
Based on the Political Question Doctrine

shall come on for hearing

before the Honorable SUSAN O. MOLLWAY, Judge of the above-entitled
Court, in her courtroom in the Prince Kuhio Federal Building, 300
Ala Moana Boulevard,
April 29,

Honolulu,

Hawaii,

at 9:00 o'clock a.m.

2002, or as soon thereafter as counsel may be heard.
DATED:

Honolulu, Hawaii April 2, 2002.

SHERRY P. BRODER
Attorney for
OFFICE OF HAWAIIAN AFFAIR
Defendants
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on

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
CIVIL NO. 02-00139 SOM-KSC
(Declaratory Judgment)

EARL F. ARAKAKI, et aI,
Plaintiffs,

OFFICE OF HAWAIIAN AFFAIRS
DEFENDANTS' MOTION TO
DISMISS OR IN THE
ALTERNATIVE MOTION FOR
RECONSIDERATION BASED ON THE
POLITICAL QUESTION DOCTRINE

vs.
BENJAMIN J. CAYETANO, et al.,
Defendants.

OFFICE OF HAWAIIAN AFFAIRS DEFENDANTS'
MOTION TO DISMISS OR IN THE ALTERNATIVE MOTION FOR
RECONSIDERATION BASED ON THE POLITICAL QUESTION DOCTRINE

The Office of Hawaiian Affairs (OHA) Defendants hereby move to
dismiss the above-captioned lawsuit, or in the alternative move for
reconsideration of this Court's decision issued after the March 4
hearing.

The additional basis for this present Motion is that the

central determination that Plaintiffs are asking this Honorable
Court to make - namely that Native Hawaiians are not governed by
the

law

applicable

to

Native

Americans

because

they

are

not

recognized as a federally recognized Indian tribe - is a political
question that can only be addressed and resolved by the political
branches of the federal government and is thereby inappropriate for
judicial

examination.

Motion are

explained in

The
the

additional

reasons

supporting

accompanying Memorandum.

The

this
OHA

Defendants also reassert all the arguments presented in their

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

~
I

previously-filed Opposition to Plaintiffs'

Motion for Temporary

Restraining Order and Preliminary Injunction.
DATED: Honolulu, Hawai'i, April 2, 2002.

SHERRY P. BRODER
Attorney for the aHA Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
CIVIL NO. 02-00139 SOM-KSC
(Declaratory Judgment)

EARL F. ARAKAKI, et aI,
Plaintiffs,

MEMORANDUM IN SUPPORT OF
MOTION

vs.
BENJAMIN J. CAYETANO, et al.,
Defendants.

MEMORANDUM IN SOPPORT MOTION
I.

INTRODOCTION.

Plaintiffs assert
Memorandum

in

Restraining

Order

analogy"

in Section IV of

Support
and

of

Plaintiffs'

Preliminary

the Argument
Motion

Injunction

for

that

whereby separate and preferential programs

in

their

Temporary

the

"Indian

for

Native

Americans are governed by the "rational-basis" standard of judicial
review rather than by the "strict-scrutiny" standard, see Morton v.
Mancari,

417 U.S. 535 (1974),

because

they

are

not

a

does not apply to Native Hawaiians

"federally

recognized

Indian

tribe."

Congress has, however, repeatedly enacted such programs for Native
Hawaiians and has

repeatedly stated that Native Hawaiians

have

"special relationship" with the federal government and a "unique
political status" comparable to that of other Native Americans.
The

responsibility

relationship" exists

for

determining

is

given by the

whether
U. S.

such

a

"special

Constitution to

the

Congress, no judicially manageable standards exist for questioning
such

a

determination,

and

this

determination

is

therefore

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

a

political question inappropriate for judicial review.
II.

CONGRESS HAS REPEATEDLY RECOGNIZED THE "SPECIAL RELATIONSHIP"
THAT EXISTS BETWEEN THE UNITED STATES AND THE NATIVE HAWAIIAN
PEOPLE.

The Uni ted States Congress has recently and repeatedly recognized
and reaffirmed (A) that Native Hawaiians have a cultural, historic,
and

land-based

link

to

the

indigenous

people

who

exercised

sovereignty over the Hawaiian Islands, and that these native people
have

never

sovereign

relinquished

lands;

(B)

their

that

the

claims

to

sovereignty

United

States

does

or

not

its

extend

services to Native Hawaiians because of their race, but because of
their unique status as the indigenous people of a once sovereign
nation

as

to

relationship;
authority

whom
(C)

to

the

United

States

has

of

administer

Native

Indians; and (E)
States have

(i)

a

trust

that the United States has also delegated broad
a

portion

responsibility to the State of Hawai' i;
status

established

Hawaiians

is

of
(0)

comparable

the aboriginal,

the

to

that

Federal

trust

the political

that

of

American

indigenous people of the United

a continuing right to autonomy in their internal

affairs and (ii) an ongoing right of self-determination and selfgovernance that has never been extinguished. 1
The special political relationship between the United States

I See Hawaiian Homelands Homeownership Act of 2000,
Sec.
202 ( 13), Pub 1 i c La w No. 10 6 - 568 ( 2000) (T i tie I I 0 f the Omni bu s
Indian Advancement Act); Native Hawaiian Education Act, Public
Law 107-110, sec. 7202, enacted Jan. 8, 2002.
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and the Native Hawaiian People has been repeatedly recognized and
reaffirmed by the United States as evidenced 2 by the inclusion of
Native Hawaiians in--(A) the Native American Programs Act of 1974,3
(B)

the American Indian Religious Freedom Act,4

(C)

the National

Museum of the American Indian Act, ') (D) the Native American Graves
Protection

and

Repatriation

Preservation Act,

(F)

Act,6

(E)

the

National

Historic

the Native American Languages Act of 1992,8

(G) the American Indian, Alaska Native and Native Hawaiian Culture
and Arts Development Act,9 (H)
and (I)

the Job Training Partnership Act,lO

the Older Americans Act of 1965. 11

In the area of housing, the United States has recognized and
reaffirmed

the

political

relationship with

the

Native

Hawaiian

2 See Hawaiian Homelands Homeownership Act of 2000, Sec.
202(14}; Native Hawaiian Education Act, sec. 7202 (13).
3

42

u.s.c.

2291 et seq.

442 U.S.C. 1996 et seq.
5

20

u.s.c.

80q et seq.

625 U.S.C. 3001 et seq.
7

8

16 U.S.C. 470 et seq.
106 Stat. 3434.

920 U.S.C. 4401 et seq.
10 29 U.S.C. 1501 et seq.
1142

u.s.c.

3001 et seq.
3
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People through 1 :

(A) the enactment of the Hawaiian Homes Commission

Act, 1920,13 which set aside approximately 200,000 acres of public
lands that became known as Hawaiian Home Lands in the Territory of
Hawai'i that had been ceded to the United States for homesteading
by Native Hawaiians in order to rehabilitate a landless and dying
people;

(B)

the

transferring to

enactment
the

of

State of

the

1959

Hawaii

Admission

ti tIe

to

Act~4

by

(i)

the public

lands

formerly held by the United States, and mandating that those lands
be held in public trust,
Native Hawaiians,
Hawaiian

Homes

transferring

for the betterment of the conditions of

as that term is defined in section 201 of the
Commission

the

United

1920,

Act,
States

supra,

and

responsibility

by

(ii)
for

the

administration of Hawaiian Home Lands to the State of Hawai'i, but
retaining

the

authority

to

enforce

the

trust,

exclusi ve right of the Uni ted States to consent

including

the

to any actions

affecting the lands which comprise the corpus of the trust and any
amendments to the Hawaiian Homes Commission Act, 1920, enacted by
the legislature of the State of Hawaii affecting the
beneficiaries under

the Act;

(C)

the

rights of

authorization of mortgage

See Hawaiian Homelands Homeownership Act of 2000, Sec.
202(15).
12

13 Hawa iian Homes Commission Act,
1920, 42 Stat. 108 et seq.
(1921) .
14 An Act to Provide for the Admission of the State of Hawaii
into the Union, 73 Stat. 4 (1959).
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loans

insured

by

the

Federal

Housing

Administration

for

the

purchase, construction, or refinancing of homes on Hawaiian Home
Lands under
Hawaiian
Indian,

the Act of June 27,

representation on
Alaska

Native,

and

the

1934; E,

(D)

authorizing Native

National Commission on American

Native

Hawaiian

Housing;16

(E)

the

inclusion of Native Hawaiians in a housing loan program for Native
American veterans; 17 and
Lands Recovery Act,

18

(F)

the enactment of the Hawaiian Home

which establishes a process for the conveyance

of Federal lands to the Department of Hawaiian Homes Lands that are
equivalent in value to lands acquired by the United States from the
Hawaiian Horne Lands inventory.
The State of Hawai'i has also consistently recognized the
right of the Native Hawaiian People to reestablish an autonomous
sovereign government with control over the lands and resources that
belong to the Native Hawaiian People. 19

The Hawai'i Supreme Court

IS Nat ional Housing Act, 42 Stat. 1246 et seq., chapter 847;
12 U.S.C. 1701 et seq.
16

Public Law 101-235.

17

38 U.S.C. sec. 3764, applicable to subchapter V of chapter
37 of title 38, United States Code.
18 Hawa iian Horne Lands Recovery Act,
109 Stat. 357; 48 U.S.C.
491, note prec.

19 See Act 359
(1993), which recognized that the Native
Hawaiian People were "denied ... their lands," Findings para. 9,
and which also "recognized the Hawaiian sovereignty movement,"
State v. Lorenzo, 77 Hawai'i. at 221, 883 P.2d at 643; Act 200
(1994), through which the 1994 Hawai'i State Legislature
established a process designed to facilitate efforts of the

5
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has concluded that Native Hawaiians have the same legal status as
other Native Americans and have separate and distinct legal rights
under state law. 20

The Hawai'i State Senate and the State House of

Representatives each passed resolutions in 2000 and 2001 supporting

Hawaiian people ~to restore a nation of their own choosing;" Act
329 (1997), in which Hawai'i's Legislature characterized the
1993 Apology Law, infra note 22, as an accurate recounting of
~the events of history relating to Hawaii and Native Hawaiians,"
called for a ~lasting reconciliation" and ~a comprehensive, just,
and lasting resolution," and provided partial funding to
undertake a complete inventory of the Public Lands and
established a joint committee consisting of representatives of
the Governor, the Legislature, and OHA to determine ~whether
lands should be transferred to the office of Hawaiian affairs in
partial or full satisfaction of any past or future obligations
under article XII, section 6 of the Hawaii Constitution" (Section
3); H.R.S. Sec. 6K-9, stating that the Island of Kaho'olawe and
its waters shall be transferred ~to the sovereign native Hawaiian
entity upon its recognition by the United States and the State of
Hawaii."
20 See Ahuna v. Department of Hawaiian Home Lands, 64 Hawai'i
327, 339, 640 P.2d 1161, 1168-69 (1982) (to determine ~the extent
or nature of the trust obligations" owed to the Native Hawaiians
by this Department, the Court turned to ~well-settled principles
enunciated by the federal courts regarding lands set aside by
Congress in trust for the benefit of other native Americans,
i.e., American Indians, Eskimos, and Alaska natives," because it
recognized that Native Hawaiians have the same legal status as
these other native peoples: ~Essentially we are dealing with
relationships between the government and aboriginal people.
Reason thus dictates that we draw the analogy between native
Hawaiian homesteaders and other native Americans."); Public
Access Shoreline Hawai'i v. Hawai'i County Planning Commission,
79 Hawai'i 425, 903 P.2d 1246 (recognizing and explaining the
traditional and customary rights of native
Hawaiians); Ka Pa'akai 0 Ka 'Aina v. Land Use Commission, 94
Hawai'i 31, 46, 7 P.3d 1068, 1083 (2000) (confirming that ~to the
extent feasible when granting a petition for reclassification of
district boundaries," the Land Use Commission must "protect the
reasonable exercise of customarily and traditionally exercised
rights of native Hawaiians").

6
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the recognition of an official political relationship between the
United States government and the Native Hawaiian People, as well as
the need to develop a government-to-government relationship between
States.~l

the Native Hawaiian Nation and the United
III.

THE CURRENT ONGOING PROCESS OF RECONCILIATION.

The United States Congress, on the occasion of the lOath
anniversary of the illegal overthrow of the Kingdom of Hawai'i,
adopted

a

joint

resolution

apologizing

to Native

Hawaiians

on

behalf of the people of the United States for the overthrow of the
Kingdom of Hawai'i on January 17, 1893, with the participation of
agents and citizens of the United States, and for the deprivation
of the inherent rights of Native Hawaiians to self-determination
and sovereignty, and supporting,

recognizing, and commending the

reconciliation

State

Hawaiians. 22
which

is

efforts

of

the

of

Hawai'i

with

Native

The U.S. Congress thus concluded in this enactment,

binding upon

this

court,23

that

the

overthrow of

the

See Committee Report 107-66 at 41 n. 91 and at 53-60
(reprinting H. Con. Res. 41 (2000), s. Res. 45 (2000), H. Con.
Res. 23 (2001), and S. Res. 97 (2001)).
21

22 See Joint Resolution to Acknowledge the loath Anniversary
of the January 17, 1893 Overthrow of the Kingdom of Hawaii, Pub.
L. 103-150, 107 Stat. 1510 (1993), whereas para. 37 and Sec. 1:
Acknowledgment and Apology, paras. 1 and 3.

DThe Apology Resolution is a statute of the United States,
and this court must take judicial notice of its findings pursuant
to Section 202(b) of the Hawai'i Rules of Evidence (Mandatory
Judicial Notice of Law).
See, e.g., State v. Lorenzo, 77
Hawai'i 219, 221, 883 P.2d 641, 643 (Haw. App. 1994) ("The United
States Government recently recognized the illegality of the

7
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Kingdom of Hawai'i was in violation of treaties between the Kingdom
and the United States and of international law, that it could not
have been accomplished without the assistance of U.S. agents, and
that the subsequent "cession" of these lands to the United States
in 1898 was "without the consent of or compensation to the Native

overthrow of the Kingdom and the role of the United States in
that event.
P.L. 103-150, 107 Stat. 1510 (1993) ."). The Apology
Resolution was formally enacted by the U.S. Congress,
passing
the Senate by a roll-call vote of 65 to 34, and was signed by
President Clinton on November 23, 1993. A "joint resolution"
enacted by Congress as a public law and signed by the President
is a statute of the United States and has the same effect as any
other law enacted by Congress.
See, e.g., Ann Arbor R. Co. v.
United States, 281 U.S. 658, 666 (1930) (treating a joint
resolution just as any other legislation enacted by Congress);
Linde, Bunn, et al., Legislative and Administrative Processes 110
(1981) (Trial Exhibit 520) ("The prescribed form of a proposal for
a statute is generally called a bill, although Congress also uses
the form of a joint resolution to enact legislation" (emphasis
added); Read, MacDonald, et al., Materials on Legislation 129
(4~h ed. 1982) (quoting from R.M. Gibson, Congressional Concurrent
Resolutions: An Aid to Statutory Interpretation, 37 A.B.A.J. 421,
422-23 (1951) ( Trial Exhibit 521) ("In recent years much major
legislation has taken the form of a joint resolution; it is now
rather generally conceded that a joint resolution of Congress is
just as_much a law as a bill after passage and approval"
(emphasis added)); Jack Davies, Legislative Law and Process in a
Nutshell 66 (2d ed. 1986) (Trial Exhibit 522) ("a joint
resolution originates in one house and, with the concurrence of
the other house, has the force of official legislative action");
L. Harold Levinson, Balancing Acts: Bowsher v. Synar, GrammRudman-Hollings, and Beyond, 72 Cornell L. Rev. 527, 545 (1987)
(Trial Exhibit 523) ("Courts have consistently held that the
legal effect of a joint resolution is identical to that of an
enacted bill"); Goehlert and Martin, Congress and Law-Making:
Researching the Legislative Process 42 (2d ed. 1989) (Trial
Exhibit 524) ("In reality there is little difference between a
bill and a joint resolution, as a joint resolution goes through
the same procedure as a bill and has the force of law") .

8
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Hawaiian people of Hawaii or. their sovereign government":
Whereas, without the active support and intervention by
the United States diplomatic and military representatives, the
[January 1893] insurrection against the Government of Queen
Liliuokalani would have failed for lack of popular support and
insufficient arms;
Whereas the Republic of Hawaii also ceded 1,800,000 acres
of crown, government and public lands of the Kingdom of
Hawaii, without the consent of or compensation to the Native
Hawaiian people of Hawaii or their sovereign government;

The Congress-( 1) on the occasion of the 100th anni versary of the
illegal overthrow of the Kingdom of Hawaii on January 17,
1893, acknowledges the historical significance of this event
which resulted in the suppression of the inherent sovereignty
of the Native Hawaiian people....
(Emphasis added.)
Also in the 1993 Apology Law, the United States Congress expressed
its commitment to acknowledge the ramifications of the overthrow of
the Kingdom of Hawai'i, in order to provide a proper foundation for
reconciliation between the United States and the Native Hawaiian
People,

and

urged

the

President

of

the

United

States

to

also

acknowledge the ramifications of the overthrow of the Kingdom of
Hawai'i and to support reconciliation efforts between the United
States and the Native Hawaiian People.
In December of 1999, the U.s. Departments of Interior and
Justice initiated a process of reconciliation in response to the
1993 Apology Law.

A Report was issued on October 23, 2000 entitled

From Mauka to Makai: The River of Justice Must Flow Freely.

The

principal recommendation contained in this Report is as follows:
It is evident from the documentation, statements, and
views received during the reconciliation process undertaken by

9
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Interior and Justice pursuant to Public Law 103-150 (1993),
that the Native Hawaiian people continue to maintain a
distinct community and certain governmental structures and
they desire to increase their control over their own affairs
and institutions. As matter of justice and equity, this report
recommends that the Native Hawaiian people should have selfdetermination over their own affairs within the framework of
Federal law, as do Native American tribes.
For generations,
the United States has recognized the rights and promoted the
welfare of Native Hawaiians as an indigenous people within our
nation through legislation, administrative action, and policy
statements.
To safeguard and enhance Native Hawaiian selfdetermination over their lands, cultural resources, and
internal affairs, the Departments believe Congress should
enact further legislation to clarify Native
Hawaiians'
political status and to create a framework for recognizing a
government-to-government relationship with a representative
Native Hawaiian governing body.
Senate Bill 746, which is entitled "Expressing the Policy of
the United States Regarding the United States Relationship with
Native Hawaiians and to Provide a Process for the Recognition by
the United States of the Native Hawaiian Governing Entity, and for
Other Purposes," was passed out of the Senate Committee on Indian
Affairs on Sept.

21,

The Commi t tee Report on the bill, 24

2001.

explained that the purpose of the bill "is to authorize a process
for

the

reorganization of

a

Nati ve

Hawaiian government

and

to

provide for the recognition of the Native Hawaiian government by
the United States for the purpose of carrying on a government-togovernment
efforts of

relationship."
the

The

Committee

Departments of

Report

refers

to

the

Interior and Justice which had

initiated the reconciliation process in response to the Apology

24

Comm ittee Report 107-66.
10
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Resolution
Hawaiian

by

conducting

communities

a

and

fact-finding

producing

the

mission
Mauka

in

the

Nati ve

to Makai

report

discussed in the paragraph above.
Senate Bill 746, if enacted, would constitute the central
legislation called for by the Mauka to Makai

report, and Section

8 of Senate Bill 746 says that the federal government is authorized
to negotiate with the State and the reorganized Native Hawaiian
government

for

a

transfer of land and resources

Hawaiian government.

to

the Nati ve

The Native Hawaiian government created by

Senate Bill 746 would thus have a land base and resources and a
status
States.

similar

to

that

of other

nati ve

peoples

in

the

Uni ted

The Committee Report to Senate Bill 746 explains that "it

is the Committee's intent that the reference to 'lands, resources
and assets dedicated to Native Hawaiian use'

include, but not be

limited to lands set aside under the Hawaiian Homes Commission Act
and

ceded

1 ands"

(empha sis

pending before the

U. S.

added).

Congress.

This

legislation

The ongoing nature

is
of

still
this

reconciliation process reinforces the conclusion that the central
issue raised by Plaintiffs is a political question inappropriate
for judicial review.
IV.

CONGRESS BAS THE RESPONSIBILITY TO DETERMINE RELATIONSHIPS
BETWEEN THE UNITED STATES AND THE NATIVE PEOPLES LIVING IN
THE
UNITED
STATES,
AND
JUDICIAL
REVIEW
OF
SUCH
DETERMINATIONS IS PRECLUDED BY THE POLITICAL QUESTION
DOCTRINE.

It has long been established that federal courts must defer

11
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to the poli tical branches wi th regard to the recogni tion of or
establishment of a

"special relationship" with a

native group.

"'[T]he action of the federal government in recognizing or failing
to recognize a tribe has traditionally been held to be a political
one not subject to judicial review.'"

Miami Nation of Indians of

Indiana, Inc. v. U.S. Dept. of Interior, 255 F.3d 342, 347 (7 th Cir.
2001) (quoting from William C. Canby, Jr., American Indian Law in a
Nutshell 5

(3d ed.

1998).

See also Alaska v.

Venetie Tribal Government, 522

u.s.

Na ti ve Village

of

5.20, 534 (1998) (interpreting a

statute to say that the lands allocated by Congress to the Alaska
Natives

do

not

have

the

status

of

"Indian

lands,"

but

also

acknowledging that Congress has the power to alter or amend the
statute

and

that

exclusively
"Whether

and

the

the

ul timate

unreviewably

concept

of

determination
in

Indian

the

hands

country

of

this

of

the

should

be

issue

is

Congress:

modified

is

entirely for Congress" (emphasis added)).

v.

CONCLUSION.
The

u.s.

Congress has been crystal clear,

enacted after Rice v.
political

status

American

Indians

Homeownership

Act

of Native
and
of

528 U.

Cayetano,

Hawaiians

Alaska
2000,

S.
is

Natives."

sec.

202 (13),

495

in legislation

(2000),

comparable

to

Hawaiian
Pub.

L.

that "the
that

of

Homelands

No.

106-568

(2000) (Title II of the Omnibus Indian Advancement Act), attached as
Exhibit Ai Native Hawaiian Education Act,

Pub. L., 107-110, Sec.

12

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

7202(12) (D) (Feb. 8,2002, attached as Exhibit B.

The United States

is presently undergoing a continuing "reconciliation U process with
the Native Hawaiian People pursuant to the instructions of Congress
in

the

1993

therefore

be

Apology

Resolution,

altogether

Pub.

inappropriate,

L.
and

103-150.
a

It

violation

would
of

the

political question doctrine, for this Honorable Court to question
the conclusion or actions of the Congress regarding this matter.
Because this Court is barred from addressing the central issue
raised by Plaintiffs,

Plaintiffs'

Complaint in the present case

must be dismissed.
DATED:

Hawai'i,

Honolulu,

April

2,

2002.

SHERRY P. BRODER q
Attorney for the OHA Defendants
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varYIng annual ~t~t·~·

"t; -';ailable Community water.

,

-- ----·0"'5

~ ,

u,)\,.,)

VI lana

ana water and the

(2) DUE PROCL. A uue process system for the consideratil.. .• dlld determination of any request by an
Indian or Indi~ ~1I0!tee for dj~tributi0.n ofwat~r f~r u~e on his or her lan~, including a process for
appeal and adjudIcatIOn of demed or dIsputed dlstnbutlOns and for resolutIOn of contested administrative
decisions.
(c) SUBSEQUENT MODIFICATION OF LAWS AND REGULATIONS- If the provisions of the
Community's laws an~ regulations impleme~ting subsection (b) onJr are ~o be modified subsequent to the date
of the enactment of thIs Act by the Commumty, such proposed modIficatIOns shall be published and made
available to the Secretary at least 120 days prior to their effective date and any modification that could
significantly adversely affect the rights of aI10ttees shall only become effective upon the concurrence of both
the Community and the Secretary.
(d) LINfITATIONS OF LIABILITY- Effective upon the date of the enactment of this Act, the United States
shall not be liable for damages of any kind arising out of any act, omission, or occurrence based on the
Community's ownership or operation of the irrigation works, except for damages caused by acts of negJigence
committed by the United States prior to the date of the enactment of this Act. Nothing in this section shall be
deemed to increase the liability of the United States beyond that currently provided in the Federal Tort Claims
Act (28 U.S.C. 2671 et seq.).
(e) CANCELLATION OF CHARGE~- Effecth:e ~po~ the date of conveyance ~fthe irrigation works under
this section, any charges for constructIOn of the ImgatJon works on the reservatIon of the Community that have
been deferred pursuant to the Act of July 1, 1932 (25 U.S.C. 386a) are hereby canceled.
(f) PROJECT NO LONGER A BIA PROJECT- Effective upon the date of conveyance of the irrigation works
under this section, the irrigation works shaU no longer be considered a Bureau of Indian Affairs irrigatiol)
project and the facilities will not be eligible for Federal benefits based solely on the fact that the irrigation
works were fonnerly a Bureau of Indian Affairs inigation project. Nothing in this title shall be construed to
limit or reduce in any way the service, contracts, or funds the Community may be eligible to receive under
other applicable Federal law.

SEC. 103. RELATIONSHIP TO OTHER LAWS.
Nothing in this title sh~1 be co~strued to. diminish the. trust x:es~o~ibility ,?fthe United ~tates ~nder applicable
law to the Salt River Plma-Mancopa IndIan CommunIty, to IndIvIdual IndIans, or to IndJans WIth trust
allotments within the Community's reservation.
TITLE II-NATIVE HAWAIIAN HOUSING ASSISTANCE

SEC. 201. SHORT TITLE.
This title may be cited as the 'Hawaiian Homelands Homeownership Act of2000'_

SEC. 202. FINDINGS.
Congress finds that(1) the United States has undertaken a responsibility to promote the general welfare of the United States
by--

(A) employing its resources to remedy.the unsafe and unsanitary housing conditions and the acute
shortage of decent, safe, and sanitary dwellings for families of lower income; and

(B) developing effective partnerships with governmental and private entities to accomplish the
objectives referred to in subparagraph (A);
(2) the United States has a special responsibility for the welfare of the Native peoples of the United
States, including Native Hawaiians;
.

.A. .,__-
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(4) despite the intent o~.Congress in 1920 ~o ~ddress the housing needs of Native Hawaiians through the
enactment of the Hawallan Homes CommISSIOn Act, 1920 (42 Stat. 108 et seq.), Native Hawaiians
eligible to reside on the Hawaiian home lands have been foreclosed from participating in Federal
housing assistance programs available to all other eligible families in the United States;
(5) although Federal housing assistance programs have been administered on a racially neutral basis in
the State of Hawaii, Native Hawaiians continue to have the greatest unmet need for housing and the
highest rates of overcrowding in the United States;
(6) among the Native American population of the United States, Native Hawaiians experience the
highest percentage of housing problems in the United States, as the percentage-(A) of housing problems in the Native Hawaiian population is 49 percent, as compared to(i) 44 percent for American Indian and Alaska Native households in Indian country; and
(ii) 27 percent for all other households in the United States; and

(B) overcrowding in the Native Hawaiian population is 36 percent as compared to 3 percent for all
other households in the United States;
(7) among the Native Hawaiian population, the needs of Native Hawaiians, as that tenn is defined in
section 801 of the Native American Housing Assistance and SeJf-Detennination Act of t 996, as added
by section 203 of this Act, eligible to reside on the Hawaiian Home Lands are the most severe, as~
(A) the percentage of overcrowding in Native Hawaiian households on the Hawaiian Home Lands
is 36 percent; and
'

(B) approximately 13,000 Native Hawaiians, which constitute 95 percent of the Native Hawaiians
who are eligible to reside on the Hawaiian Home Lands, are in need of housing;
(8) applying the Department of Housing and Urban Development guidelines(A) 70.8 percent of Native Hawaiians who either reside or who are eligible to reside on the
Hawaiian Home Lands have incomes that fall below the median family income; and
(B) 50 percent of Native Hawaiians who either reside or who are eligible to reside on the
Hawaiian Home Lands have incomes below 30 percent of the median family income;

(9) one-third of those Native Hawaiians who are eligible to reside on the Hawaiian Home Lands pay
more than 30 percent of their income for shelter, and one-half of those Native Hawaiians face
overcrowding;
(10) the extra~rdinarily sever~ ~ousing ne:ds ofNativ~ .Hawaiians demonstrate that Na~ive Hawaiians
who either reSide on, or are ehgIble to reSIde on, Hawauan Home Lands have been denIed equal access
to Federallow-income housing assistance programs available to other qualified residents of the United
States, and that a more effective means of addressing their housing needs must be authorized;
(11) consistent with the recommendations of the National Commission on American Indian, Alaska
Native, and Native Hawaiian Housing, and in order to address the continuing prevalence of
extraordinarily severe housing needs among Native Hawaiians who either reside or are 'eligible to reside
on the Hawaiian Home Lands, Congress finds it necessary to extend the Federal low-income housing
assistance available to American Indians and Alaska Natives under the Native American Housing
Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) to those Native Ha:waiians;
(12) under the treatymaking power of the United States, Congress had the constitutional authority to
contino a treaty between the United States and the government that represented the Hawaiian people,
and from 1826 until 1893, the United States recognized the independence of the Kingdom of Hawaii,
extended full diplomatic recognition to the Hawaiian Government, and entered into treaties and
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(13) the United..., _"s h""; &_~ognized and reaffirmed that--

(A) ~ative Haw~iians have a cultural.,. historic, and land-based link to the indigenous people who
exercIsed sovereIgnty over the Hawauan Islands, and that group has never relinquished its claims
to sovereignty or its sovereign lands;

(B) Congress does not extend sezyices to Native Hawaiians because of their race, but because of
their unique status as the indigenous peopJe of a once sovereign nation as to whom the United
States has established a trust relationship;
(C) Congress has also delegated broad authority to administer a portion of the Federal trust
responsibility to the State of Hawaii;
(D) the political status of Native Hawaiians is comparable to that of American Indians; and
(E) the aboriginal, indigenous people of the United States have-(i) a continuing right to autonomy in their internal affairs; and
(ii) an ongoing right of self-determination and self-governance that has never been
extinguished;

(14) the political relationship betwee!1 the United States and the Native Hawaiian people has been
recognized and reaffinned by the Umted States as evidenced by the inclusion of Native Hawaiians in(A) the Native American Programs Act of 1974 (42 u.s.c. 2291 et seq.);

(B) the American Indian Religious Freedom Act (42 U.S.C. 1996 et seq.);
(C) the National Museum of the American Indian Act (20 U.S.C. 80q et seq.);
(D) the Native American Graves Protection and Repatriation Act (25 U.S.C. 300 I et seq.);
(E) the National Historic Preservation Act (16 U.S.C. 470 et seq.);

(F) tlie Native American Languages Act of 1992 (106 Stat. 3434);
(G) the American Indian, AJaska Native and Native Hawaiian Culture and Arts Development Act
(20 U.S.C. 4401 et seq.);
(H) the Job Training Partnership Act (29 U.S.C. 1501 et seq.); and

CO the Older Americans Act of 1965 (42 U.S.C. 3001 et seq.); and
(15) in the area of housing, the United States has recognized and reaffinned the political relationship
with the Native Hawaiian people through(A) the enact:ment of the Hawaiian Homes .Commission Act, 1920 (42 Stat, 108.~t seq.), which set
aside apprmarnately 200,000 acres of pubhc lands that became known as Hawallan Home Lands
in the Territory of Hawaii that had been ceded to the United States for homesteading by Native
Hawaiians in order to rehabilitate a landless and dying people;

(8) the enactment of the Act entitle~ 'An Act to provide for the admission of the State of Hawaii

into the Union', approved March 18, 1959 (73 Stat. 4)-(i) by ceding to the State of Hawaii title to the public lands formerly held by the United
States, and mandating that those lands be held in public trust, for the bettennent of the
conditions of Native Hawaiians, as that tenn is defined in section 201 of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108 et seq.); and
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(C) the authorization of mortgage loans insured by the Federal Housing Administration for the
purchase, construction, or refinancing of homes on Hawaiian Home Lands under the Act of June
27, 1934 (commonly referred to as the 'National Housing Act' (42 Stat. 1246 et seq., chapter 847;
12 U.S.C. 1701 et seq.»;
(D) authorizing Native Hawaiian representation on the National Commission on American Indian
Alaska Native, and Native Hawaiian Housing under Public Law 101-235;
,

(E) the inclusion of Native Hawaiians in the definition under section 3764 of title 38, United
States Code, applicable to subchapter V of chapter 37 of title 38, United States Code (relating to a
housing loan program for Native American veterans); and
(F) the enactment of the Hawaiian Home Lands Recovery Act (109 Stat. 357; 48 U.S.C. 491, note
prec.) which establishes a process for the conveyance of Federal lands to the Department of
Hawaiian Homes Lands that are equivalent in value to lands acquired by the United States from
the Hawaiian Home Lands inventory.

SEC. 203. HOUSING ASSISTANCE.
The Native American Housing Assistance and Self-Detennination Act of 1996 (25 U.S.C. 4] 01 et seq.) is
amended by adding at the end the following:
'TITLE VIII-HOUSING ASSISTANCE FOR NATIVE HAWAllANS

'SEC. 801. DEFINITIONS.
'In this title:
'(1) DEPARTMENT OF HAWAIIAN HOME LANDS; DEPARTMENT- The tenn 'Department of
Hawaiian Home Lands' or 'Department' means the agency or department of the government of the State
of Hawaii that is responsible for the administration of the Hawaiian Homes Commission Act, ] 920 (42
Stat. 108 et seq.).

'(2) DIRECTOR· The term 'Director means the Director of the Department of Hawaiian Home Lands.
'(3) ELDERL Y FAMILIES; NEAR-ELDERLY FAMILIES-

'(A) IN GENERAL- The tenn 'elderly family'. or 'near-elderly family' means a family whose head
(or his or her spouse), or whose sole member, IS'(i) for an elderly family, an elderly person; or
'(ii) for a near-elderly family, a near-elderly person.
'(B) CERTAIN FAMILIES INCLUDED· The tenn 'elderly family' or 'near-elderly family'
includes--

'(i) two or more elderly persons or near-elderly persons, as the case may be, Jiving together;
and
'(ii) one or more persons described in clause (i) living with one or more persons detennined
under the housing plan to be essential to their care or well-being.
'(4) HAWAIIAN HOME LANDS- The term 'Hawaiian Home Lands' means lands that--
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'(B) are at.... _.. (eQ·puI~L1ant to that Act.

'(5) HOUSING AREA- The tenn 'housing area' means an area of Hawaiian Home Lands with respect to
which the Department of Hawaiian Home Lands is authorized to provide assistance for affordable
housing under this Act.
'(6) HOUSING ENTITY- The term 'housing entity' means the Department of Hawaiian Home Lands.

'(7) HOUSING PLAN- The term 'housing plan' means a plan developed by the Department of Hawaiian
Home Lands.
'(8) MEDIAN INCOME- The tenn 'median income' means, with respect to an area that is a Hawaiian
housing area, the greater of-'(A) the median income for the Hawaiian housing area, which shall be determined by the
Secretary; or
'(B) the median income for the State of Hawaii.

, (9) NATIVE HAWAIIAN- The term 'Native Hawaiian' means any individual who is'(A) a citizen of the United States; and
'(B) a descendant of the aboriginal people, who, prior to 1778, occupied and exercised sovereignty
in the area that currently constitutes the State of Hawaii, as evidenced by.

, (i) genealogical records;
'(ii) verification by kupuna (elders) or kama'aina (long-term community residents); or

'(iii) birth records of the State of Hawaii.

'SEC. 802. BLOCK GRANTS FOR AFFORDABLE HOUSING ACTIVITIES.
'(a) GRANT AUTHORITY- For each fiscal year, the Secretary shall (to the extent amounts are made available
to carry out this title) make a grant under this title to the Department of Hawaiian Home Lands to carry out
affordable housing activities for Native Hawaiian families who are eligible to reside on the Hawaiian Home
Lands.

'(b) PLAN REQUlREMENT'(1) IN GENERAL- The Secretary may make a grant under this title to the Department of Hawaiian
Home Lands for a fiscal year only if-

'(A) the Director has submitted to the Secretary a housing plan for that fiscal year; and
'(B) the Secretary has determined under section 804 that the housing plan compJies with the
requirements of section 803.
'(2) WAIVER- The Secretary may waive the applicability of the requirements under paragraph (1), in
part, if the Secretary finds that the Dep~ment of Hawaiian Home Lands has not complied or cannot ..
comply with those requirements due to circumstances beyond the control of the Department of Hawallan
Home Lands.

'(c) USE OF AFFORDABLE HOUSING ACTIVITIES UNDER PLAN- Except as provided in subsection (e),
amounts provided un~er a gr~t under ~s section may be used onl~ for affordable housing activities under
this title that are conSIstent With a housmg plan approved under sectlOn 804.
'(d) ADMINISTRATIVE EXPENSES-
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, (2) ADMINISTRATIVE AND PLANNING EXPENSES- The administrative and planning expenses
referred to in paragraph (I) include-'(A) costs for salaries of individuals engaged in administering and managing affordable housing
activities assisted with grant amounts provided under this title; and

'(B) expenses incurred in preparing a housing plan under section 803.

,

'Ce) PUBLIC-PRlVATE PARlNERSHIPS- The Director shaU make all reasonable efforts, consistent with the
purposes of this title, to maximize participation by the private sector, including nonprofit organizations and
for-profit entities, in implementing a housing pJan that has been approved by the Secretary under section 803.

'SEC. 803. HOUSING PLAN.
"(a) PLAN SUBMISSION- The Secretary shall-

"( 1) require the Director to submit a housing plan under this section for each fiscal year; and
'(2) provide for the review of each plan submitted under paragraph (l).
, (b) 5-YEAR PLAN- Each housing plan under this section shall, (I) be in a fonn prescribed by the Secretary; and
'(2) contain, with respect to the 5-year period beginning with the fiscaJ year for which the pJan is
submitted, the following infonnation:
'(A) MISSION STATEMENT- A general statement of the mission of the Department Qf Hawaii;m
Home Lands to serve the needs of the low-income families to be served by the Department

'(B) GOALS AND OBJECTIVES- A statement of the goals and objectives of the Department of
Hawaiian Home Lands to enable the Department to serve the needs identified in subparagraph (A)
during the period.
'(C) ACTIVITIES PL~NS- ~ overvi~v.: f!fth~ activities planned during the perif!d in~lu.ding an
analysis of the manner In which the actiVItIes wIll enable the Department to meet Its mISSIon,
goals, and objectives.
, (c) I-YEAR PLAN- A housing pJan under this section shall'(I) be in a fonn prescribed by the Secretary; and
'(2) contain the following infonnation relating to the fiscal year for which the assistance under this title
is to be made available:
'(A) GOALS AND OBJECTIVES- A statement of the goals and objectives to be accomplished
during the period covered by the plan.

'(B) STATEMENT OF NEEDS- A statement of the housing needs of the low-income families
served by the Department and the means by which those needs will be addressed'dwing the period
covered by the plan, including-'(i) a description. ~f the estimated housing needs and ~e nee~ for assist~~e for the
low-income famdles to be served by the Department, lDcludmg a descnptlon of the manner
in which the geographical distribution of assistance is consistent with-. (I) the geographical needs of those families; and
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· (C) FINANCIAL RESOURCES- An operating budget for the Department of Hawaiian Home
Lands, in a fonn prescribed by the Secretary, that includes·(i) an identification and a description of the financial resources reasonably avaiJable to the
Department to carry out the purposes of this title, including an explanation of the manner in
which amounts made available will be used to leverage additional resources; and
'(ii) the uses to which the resources described in clause (i) will be committed, including-'(I) eligible and required affordable housing activities; and

'(II) administrative expenses.

'(D) AFFORDABLE HOUSING RESOURCES .. A statement of the affordable housing resources
currently available at the ti~e of ~e submittal of the plan and to be made available during the
period covered by the plan, Includlng-..
'(i) a description of the significant characteristics of the housing market in the State of
Hawaii, including the availability of housing from other public sources, private market
housing;
•(ii) the manner in which the characteristics referred to in clause (i) influence the decision of
the Department of Hawaiian Home Lands to use grant amounts to be provided under this
title for•(I) rental assistance;
'(II) the production of new units;

•(III) the acquisition of existing units; or
•(IV) the rehabilitation of units;

'(iii) a description of the structure, coordination, and means of cooperation between the
Department of Hawaiian Home Lands and any other governmental entities in the
development, submission, or implementation of housing plans, including a description of-'(I) the involvement of private, public, and nonprofit organizations and institutions;
'(II) the use of loan guarantees under section 184A of the Housing and Community
Development Act of 1992; and
•(III) other housing assistance provided by the United States, including loans, grants,
and mortgage insurance;

'(iv) a description of the manner in which the plan will address the needs identified pursuant
to subparagraph (C);
'Cv) a description of-..
'(I) any existing or anticipated homeownership programs and rental programs to be
carried out during the period covered by the plan; and

'(II) the requirements and assistance available under the programs referred to in
subclause (1);
'(vi) a description of--
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'(II) the requirements and assistance available under the programs referred to in
subclause (1);
'(vii) a description of-'(I) aU other existing or anticipated housing assistance provided by the Department of
Hawaiian Home Lands during the period covered by the plan, including-'(aa) transitional housing;
,(bb) homeless housing;
'(cc) college housing; and
'Cdd) supportive services housing; and
'(II) the requirements and assistance available under such programs;
•(viii)(I) a description of any housing to be demolished or disposed of;
'(II) a timetable for that demolition or disposition; and
•(I~I) any other infonnation required by the Secretary with respect to that demolition or
disposition;
•(ix) a description of the manner in which the Department of Hawaiian Home Lands will
coordinate with welfare agencies in the State of Hawaii to ensure that residents of the .
affordable housing will be provided with access to resources to assist in obtaining
employment and achieving self-sufficiency;

'(x) a description of the requirements established by the Department of Hawaiian Home
Lands to'(I) promote the safety of residents of the affordable housing;
'(II) facilitate the undertaking of crime prevention measures;
'(III) allow resident input and involvement, including the establishment of resident
organizations; and
'(IV) al10w for the coordination of crime prevention activities between the
Department and local law enforcement officials; and
'(xi) a description of the entities that will carry out the activities under the plan, including
the organizational capacity and key personnel of the entities.

•(E) CERTIFICAnON OF COMPLIANCE.. Evidence of compliance that shall include, as
appropriate· (i) a certification that the Department of Hawaiian Home Lands will comply with-'(I) title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) or with title VIII
of the Act popularly known as the 'Civil Rights Act of 1968' (42 U.S.C. 3601 et seq.)
in carrying out this title, to the extent that such title is applicable; and
'(II) other applicable Federal statutes;
'(ii) a certification that the Department will require adequate insurance coverage for housing
units that are owned and operated or assisted with grant amounts provided under this title, in
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'Civ) a certification that policies are in effect and are available for review by the Secretary
and the public governing rents charged, including the methods by which such rents or
homebuyer payments are detennined, for housing assisted with grant amounts provided
under this title; and
'Cv) a certifi~ation tha~ policies are in effect and a~e available for re~iew b~ the Secretary
and the pubbc governIng the management and mruntenance of housIng assIsted with grant
amounts provided under this title.
'Cd) APPLICABILITY OF CIVIL RIGHTS STATUTES'(I) IN GENERAL- To the extent that the requirements of title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d et seq.) or of tide ynI of the Apt popularly ~~wn as th~ '~ivil Rights. Act of 1968' (42
U.S.C. 3601 et seq.) apply to assistance provided under thIS tItle, nothIng In the requirements concerning

discrimination on the basis of race shall be construed to prevent the provision of assistance under this
title-.
'(A) to the Deparbnent of Hawaiian Home Lands on the basis that the Department served Native
Hawaiians; or
'(B) to an eligible family on the basis that the family is a Native Hawaiian family.

'(2) CIVIL RIGHTS- Program eligibility under this title may be restricted to Native Hawaiians. Subject
to the preceding sentence, no person may be discriminated against on the basis of race, color, national
origin, religion, sex, familial status, or disability.

, (e) USE OF NONPROFIT ORGANIZATIONS- As a condition of receiving grant amounts under this title, the
Department of Haw~iian ~ome Lands ~ha1l, to the extent practicable, provide for private ~onprofit ..
organizations expenenced In the planrung and development of affordable hOUSIng for Native Hawauans to
carry out affordable housing activities with those grant amounts.

"SEC. 804. REVIEW OF PLANS.
'(a) REVIEW AND NOTICE-

'(I) REVIEW'(A) IN GENERAL- The Secretary shall conduct a review ofa housing plan submitted to the
Secretary under section 803 to ensure that the plan complies with the requirements of that section.
'(B) LI1'v1lTATION- The Secretary shall have the discretion to review a plan referred to in
subparagraph (A) only to the extent that the Secretary considers that the review is necessary.
'(2) NOTICE-

'CA) IN GENERAL- Not later than 60 days after receiving a plan under section 803, the Secretary
shall notify the Director of the Department of Hawaiian Home Lands whether the plan complies
with the requirements under that section.
'(B) EFFECT OF FAILURE OF SECRETARY TO TAKE ACTION- For purposes of this title, if
the Secretary does not notify the Director, as required under this subsection and subsection (b),
upon the expiration of the 60-day period described in subparagraph (A)--

. (i) the plan shall be considered to have been detennined to comply with the requirements
under section 803; and
'
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'(b) NOTICE OF REr 5 i )ETERMINATION OF NONCe
,\NCE- If the Secretary detennines
that a pJan submitted unOt..l SeCtIOn 803 does not comply with the reqlauGruents of that section, the Secretary
shall specify in the notice under subsection (a)-, (I) the reasons for noncompliance; and
'(2) any modifications necessary for the plan to meet the requirements of section 803.
'(c) REVIEW'(I) IN GENERAL- After the Director submits a housing plan under section 803, or any amendment or
modification to the plan to the Secretary, to the extent that the Secretary considers such action to be
necessary to make a detennination under this subsection, the Secretary shaH review the plan (incJuding
any amendments or modifications thereto) to determine whether the contents of the plan-'(A) set forth the information required by section 803 to be contained in the housing plan;
'(B) are consistent with information and data available to the Secretary; and

. (C) are not prohibited by or inconsistent with any provision of this Act or any other applicable

law.
'(2) INCOMPLETE PLANS- If the Secretary determines under this subsection that any of the
appropriate certifications required under section 803(c)(2)(E) are not included in a plan, the plan shaH be
considered to be incomplete.

'Cd) UPDATES TO PLAN'(I) IN GENERAL- Subject to paragraph (2), after a plan under section 803 has been submitted for a
fiscal year, the Director of the Department of Hawaiian Home Lands may comply with the provisions of
that section for any succeeding fiscal year (with respect to information included for the 5-year period
under section 803{b) or for the I-year period under section B03{c» by submitting only such information
regarding such changes as may be necessary to update the plan previously submitted.

'(2) COMPLETE PLANS- The Director shall submit a complete plan under section 803 not later than 4
years after submitting an initial plan under that section, and not less frequently than every 4 years
thereafter.

, (e) EFFECTIVE DATE- This section and section 803 shall take effect on the date provided by the Secretary
pursuant to section 807(a) to provide for timely submission and review of the housing plan as necessary for the
provision of assistance under this title for fiscal year 2000.

"SEC. 805. TREATMENT OF PROGRAM INCOME AND LABOR STANDARDS.
~(a)

PROGRAM INCOME'(I) AUTHORITY TO RETAIN- The Department of Hawaiian Home Lands may retain any program
income that is realized from any grant amounts received by the Department under this title if-'(A) that income was realized after the initial disbursement of the grant amounts received by the
Department; and .

•(B) the Director agrees to use the program income for affordable housing activities in accordance
with the provisions of this title.
'(2) PROHIBITION OF REDUCTION OF GRANT- The Secretary may not reduce the grant amount for
the Department of Hawaiian Home Lands based solely on-· (A) whether the Department retains program income under paragraph (I); or
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'(3) EXCLUSIO.
P ; NTS- The Secretary may, by ret
1, exclude from consideration as
program income all] amounts detennined to be so smalJ that cOlupllance with the requirements of this
subsection would create an unreasonable administrative burden on the Department.
'(b) LABOR STANDARDS'(I) TN GENERAL- Any contract or agreement for assistance, sale, or lease pursuant to this title shall
contain-'(A) a provision requiring that an amount not less than the wages prevailing in the locality as
detennined or adopte~ (subseque~t to a dete~ination. under applicable State ~r.locallaw) 'by the
Secretary, shall be paId to al1 architects, technIcal engIneers, draftsmen, technIcIans employed in
the development and aU maintenance, and laborers and mechanics employed in the operation of
the affordable housing project involved; and
'

'(B) a provision that an amount not less than the wages prevailing in the locality, as predetennined
by the Secretary of Labor pursuant to the Act commonly known as the' Davis-Bacon Act' (46 Stat
1494, chapter 411; 40 U.S.C. 276a et seq.) shall be paid to aU laborers and mechanics employed in
the development of the affordable housing involved.
'(2) EXCEPTIONS- Paragraph (1) and provisions relating to wages required under paragraph (1) in any
contract or agreement for assistance, sale, or lease under this title, shall not apply to any individual who
perfonns the services for which the individual volunteered and who is not otherwise employed at any
time in the construction work and received no compensation or is paid expenses, reasonable benefits, or
a nominal fee for those services.

"SEC. 806. ENVIRONMENTAL REVIEW.
'(a) IN GENERAL-

'(1) RELEASE OF FUNDS'(A) IN GENERAL- The Secretary may carry out the alternative environmental protection
procedures described in subparagraph (B) in order to ensure-

'(i) that the policies of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and other provisions of law that further the purposes of such Act (as specified in
regulations issued by the Secretary) are most effectively implemented in connection with
the expenditure of grant amounts provided under this title; and
'(ii) to the public undiminished protection of the environment

'(B) ALTERNATIVE ENVIRONMENTAL PROTECTION PROCEDURE- In lieu of applying
environmental protection procedures otherwise applicable, the Secretary may by regulation
provide for the release of funds for specific projects to the Department of Hawaiian Home Lands
if the Director assumes all of the responsibilities for environmental review, decisionmaking, and
action under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), and such
other provisions of law as the regulations of the Secretary specify, that would apply to the
Secretary were the Secretary to undertake those projects as Federal projects.
'(2) REGULATIONS'(A) IN GENERAL- The Se~retary s~all issue regulat~ons to carry out this section only after
consultation with the Councll on EnVIronmental QUalIty.

'(B) CONTENTS- The regulations issued under this paragraph shall-'(i) provide for the monitoring of the environmental reviews performed under this section;
'(ii) in the discretion of the Secretary, facilitate training for the perfonnance of such
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'(3) EFFECT ON ASSUMED RESPONSIBILITY- The duty of the Secretary under paragraph (2)(B)
shall not be construed to limit or reduce any responsibility assumed by the Department of Hawaiian
Home Lands for grant amounts with respect to any specific release of funds.
'(b) PROCEDURE·

'( 1) TN GENERAL- The Secretary shall authorize the release of funds subject to the procedures under
this section only if, not less than 15 days before that approval and before any commitment of funds to
such projects, the Director of the I?epartment ~fHa~aiian Home Lands su~mits to the Secretary a
request for such release accompamed by a certIficatIon that meets the requIrements of subsection (c) .
.(2) EFFECT OF APPROVAL- The approval of the Secretary of a certification described in paragraph
(1) shall be deemed to satisfy the responsibilities of the Secretary under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.) and such other provisions of law as the regulations of the

Secretary specify to the extent that those responsibilities relate to the releases of funds for projects that
are covered by that certification.
'(c) CERTIFICATION- A certification under the procedures under this section shall'( 1) be in a fonn acceptable to the Secretary;
'(2) be executed by the Director;

-

'(3) specify that the Department of Hawaiian Home Lands has fully carried out its responsibilities as

described under subsection (a); and
'(4) specify that the Director--

'CA) consents to assume the status of a responsible Federal official under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) and each provision of law specified in
regulations issued by the Secretary to the extent that those laws apply by reason of subsection (a);
and
.
'(B) is authorized and consents on behalf of the Department of Hawaiian Home Lands and the
Director to accept the jurisdiction of the Federal courts for the purpose of enforcement of the
responsibilities of the Director.

'SEC. 807. REGULATIONS.
'The Secretary shall issue final regulations necessary to carry out this title not later than October 1, 2000.

'SEC. 808. EFFECTIVE DATE.
'Except as otherwise expressly provided in this title, this title shall take effect on the date of the enactment of
the Native American Housing Assistance and Self-Determination Amendments of2000.

'SEC. 809. AFFORDABLE HOUSING ACTIVITIES.
'(a) NATIONAL OBJECTIVES AND ELIGIBLE FAMILIES-

'(1) PRIMARY OBJECTIVE· The national objectives of this title are--

'CAl to assist and promote affordable housing activities to develop, maintain, and operate
affordable housing in safe and healthy environments for occupancy by low-income Native
Hawaiian families;
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'(C) to COOhutlate actIvities to provide housing for Iow-int=ome Native Hawaiian families with
Federal, State, and local activities to further economic and community development;
'(D) to plan for and integrate infrastructure resources on the Hawaiian Home Lands with housing
development; and
'(E) to'(i) promote the development of private capital markets; and
'(ii) allow the markets referred to in clause (i) to operate and grow, thereby benefiting
Native Hawaiian communities.

'(2) ELIGIBLE FAMILIES'(A)

~~RAL- Except as pro~d under subparagraph (B), assistance

r eligible housing

activities~ this title shall be limite"" 0 low-income Native Hawaiian fami °eso

'(B) EXCEPTI

TO LOW-INCOME RE

lREMENT-

'(III) loan guarantee acti . ies under section 184A fthe Housing and Comm .ty
Development Act of 1992 t ative Hawaiian fami s who are not low-income
families. to the extent that the Se tary approves the \
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'(2) ELIGIBLE FAMILIES'(A) IN GENERAL- Except as provided under subparagraph (B), assistance for eligible
housing activities under this title shall be limited to low-income Native Hawaiian
families.

'(B) EXCEPTION TO LOW-INCOME REQUlREMENT'(i) IN GENERAL- The Director may provide assistance for homeownership activities
under'(1) section 81 O(b);

'(II) model activities under section 810(f); or

'(III) loan guarantee activities under section·184A of the Housing and Community
Development Act of 1992 to Native Hawaiian families who are not low-income families,
to the extent that the Secretary approves the activities tmder that section to address a need
for housing for those families that cannot be reasonably met without that assistance.
'(ii) LIMITATIONS- The Secretary shall establish limitations on the amount of
assistance that may be provided under this title for activities for families that are not Jowincome families.

'(C) OTHER FAMILIES- Notwithstanding paragraph (1), the Director may provide
housing or housing assistance provided through affordable housing activities assisted
with grant amounts under this title to a family that is not composed of Native Hawaiians
if•(i) the Department determines that the presence of the family in the housing involved is
essential to the well-being of Native Hawaiian families; and
'(ii) the need for housing for the family cannot be reasonably met without the assistance.
'(D) PREFERENCE-

'(i) IN GENERAL- A housing plan submitted under section 803 may authorize a
preference, for housing or housing assistance provided through affordable housing'
activities assisted with grant amounts provided under this title to be provided, to the
extent practicable, to families that are eligible to reside on the Hawaiian Home Lands.
'(ii) APPLICATION- In any case in which a housing plan provides for preference
described in clause (i), the Director shall ensure that housing activities that are assisted
with grant amounts under this title are subject to that preference.
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'(E) USE OF NONPROFIT ORGANIZATIONS- As a condition of receiving grant
amounts under this title, the Department of Hawaiian Home Lands, shall to the extent
practicable, provide for private nonprofit organizations experienced in the planning and
development of affordable housing for Native Hawaiians to carry out affordable housing
activities with those grant amounts.
'SEC. 810. ELIGIBLE AFFORDABLE HOUSING ACTIVITIES.
'(a) IN GENERAL- Affordable housing activities under this section are activities
conducted in accordance with the requirements of section 811 to-'(I) develop or to support affordable housing for rental or homeownership; or
'(2) provide housing services with respect to affordable housing, through the activities
described in subsection (b).
'(b) ACTIVITIES- The activities described in this subsection are the foHowing:
'(I) DEVELOPMENT- The acquisition, new construction, reconstruction, or moderate or
substantial rehabilitation of affordable housing, which may include'(A) real property acquisition;
'(B) site improvement;
'(e) the development of utilities and utility services;

'(D) conversion;
'(E) demolition;
'(F) fmancing;

'(G) administration and planning; and
'(H) other related activities.

'(2) HOUSING SERVICES- The provision of housing-related services for affordable
housing, including-'(A) housing counseling in connection with rental or homeownership assistance;
'(B) the establishment and support of resident organizations and resident management
corporations;
'(C) energy auditing;
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'(D) activities related to the provisions of self-sufficiency and other services; and
'(E) other services related to assisting owners, tenants, contractors, and other entities
participating or seeking to participate in other housing activities assisted pursuant to this
section.
'(3) HOUSING MANAGEMENT SERVICES- The provision of management services
for affordable housing, inc1uding-'(A) the preparation of work specifications;
'(B) loan processing;

'CC) inspections;
'CD) tenant selection;
'(E) management of tenant-based rental assistance; and
'(F) management of affordable housing projects.

'(4) CRIME PREVENTION AND SAFETY ACTIVITIES- The provision of safety,
security, and law enforcement measures and activities appropriate to protect residents of
affordable housing from crime.
'(5) MODEL ACTIVITIES- Housing activities under model programs that are'(A) designed to carry out the purposes of this title; and
'(B) specificalIy approved by the Secretary as appropriate for the purpose referred to in
subparagraph (A).

'SEC. 811. PROGRAM REQUIREMENTS.
'(a) RENTS-

'(I) ESTABLISHMENT- Subject to paragraph (2), as a condition to receiving grant
amounts under this title, the Director shall develop written policies governing rents and
home buyer payments charged for dwelling units assisted under this title, including
methods by which such rents and homebuyer payments are detennined.
'(2) MAXIMUM RENT-In the case of any low-income family residing in a dwel1ing
unit assisted with grant amounts under this title, the monthly rent or homebuyer payment
(as applicable) for that dwelling unit may not exceed 30 percent of the monthly adjusted
income of that family.
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'Cb) MAINTENANCE AND EFFICIENT OPERATION'C 1) IN GENERAL- The Director shall, using amounts of any grants received under this
title, reserve and use for operating under section 810 such amounts as may be necessary
to provide for the continued maintenance and efficient operation of such housing.
'(2) DISPOSAL OF CERTAIN HOUSING- This subsection may not be construed to

prevent the Director, or any entity funded by the Department, from demolishing or
disposing of housing, pursuant to regulations established by the Secretary.
'(c) INSURANCE COVERAGE- As a condition to receiving grant amounts under this
title, the Director shall require adequate insurance coverage for housing units that are
owned or operated or assisted with grant amounts provided under this title.
'(d) ELIGIBILITY FOR ADMISSION- As a condition to receiving grant amounts under
this title, the Director shall develop written policies governing the eligibility, admission,
and occupancy of families for housing assisted with grant amounts provided under this
title.
'(e) MANAGEMENT AND MAINTENANCE- As a condition to receiving grant
amounts under this title, the Director shall develop policies governing the management
and maintenance of housing assisted with grant amounts under this title.
·SEC. 812. TYPES OF INVESTMENTS.
'(a) IN GENERAL- Subject to section 811 and an applicable housing plan approved
under section 803, the Director shall have· (I) the discretion to use grant amounts for affordable housing activities through the use

of-'(A) equity investments;
'(B) interest-bearing loans or advances;

'(C) noninterest-bearing loans or advances;
'(0) interest subsidies;
'(E) the leveraging of private investments; or

'(F) any other form of assistance that the Secretary determines to be consistent with the

purposes of this title; and
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'(2) the right to establish the tenns of assistance provided with funds referred to in
paragraph (1).
· (b) INVESTMENTS .. The Director may invest grant amounts for the purposes of
carrying out affordable housing activities in investment securities and other obligations,
as approved by the Secretary.
'SEC. 813. LOW..INCOME REQUIREMENT AND INCOME TARGETING.
'(a) IN GENERAL.. Housing shall qualify for affordable housing for purposes of this title
only if....
· (1) each dwelling unit in the housing•(A) in the case of rental housing, is made available for occupancy only by a family that
is a low-income family at the time of the initial occupancy of that famiJy of that unit; and
'(B) in the case of housing for homeownership, is made available for purchase only by a
family that is a low-income family at the time of purchase; and
'(2) each dwelling unit in the housing will remain affordable, according to binding
commitments satisfactory to the Secretary, for'(A) the remaining useful life of the property (as detennined by the Secretary) without
regard to the term of the mortgage or to transfer of ownership; or
'(B) such other period as the Secretary detennines is the longest feasible period of time
consistent with sound economics and the purposes of this title, except upon a foreclosure
by a lender (or upon other transfer in lieu of foreclosure) if that action'(i) recognizes any contractual or legal rights of any public agency, nonprofit sponsor, or
other person or entity to take an action that would-

'(I) avoid termination oflow..income affordability, in the case offoreclosure; or

·(In transfer ownership in lieu of foreclosure; and
'(ii) is not for the purpose of avoiding low-income affordability restrictions, as
determined by the Secretary.

'(b) EXCEPTION.. Notwithstanding subsection (a), housing assistance pursuant to
section 809(a)(2)(B) shall be considered affordable housing for purposes of this title.

·SEC. 814. LEASE REQUIREMENTS AND TENANT SELECTION.
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'(a) LEASES- Except to the extent otherwise provided by or inconsistent with the laws of
the State of Hawaii, in renting dwelling units in affordable housing assisted with grant
amounts provided under this title, the Director, owner, or manager shaH use leases that-'(I) do not contain unreasonable tenns and conditions;
'(2) require the Director, owner, or manager to maintain the housing in compliance with
applicable housing codes and quality standards;

'(3) require the Director, owner, or manager to give adequate written notice of
termination of the lease, which shaH be the period of time required under applicable State
or local law;
'(4) specify that, with respect to any notice of eviction or tennination, notwithstanding
any State or local law, a resident shall be informed of the opportunity, before any hearing
or trial, to examine any relevant documents, record, or regulations directly related to the
eviction or termination;
'(5) require that the Director, owner, or manager may not tenninate the tenancy, during
the term of the lease, except for serious or repeated violation of the tenns and conditions
of the lease, violation of applicable Federal, State, or local law, or for other good cause;
and
'(6) provide that the Director, owner, or manager may terminate the tenancy of a resident
for any activity, engaged in by the resident, any member of the household of the resident,
or any guest or other person under the control of the resident, that'(A) threatens the health or safety of, or right to peaceful enjoyment of the premises by,
other residents or employees of the Department, owner, or manager;

'(B) threatens the health or safety of, or right to peaceful enjoyment of their premises by,
persons residing in the immediate vicinity of the premises; or
'(C) is criminal activity (including drug-related criminal activity) on or off the premises.

'(b) TENANT OR HOMEBUYER SELECTION- As a condition to receiving grant
amounts under this title, the Director shall adopt and use written tenant and home buyer
selection policies and criteria that'(I) are consistent with the purpose of providing housing for low-income families;
· (2) are reasonably related to program eligibility and the ability of the applicant to
perform the obligations of the lease; and
· (3) provide for--
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'(A) the selection of tenants and home buyers from a written waiting list in accordance
with the policies and goals set forth in an applicable housing plan approved under section
803; and
'(B) the prompt notification in writing of any rejected applicant of the grounds for that
rejection.
'SEC. 815. REPAYMENT.
. If the Department of Hawaiian Home Lands uses grant amounts to provide affordable
housing under activities under this title and, at any time during the useful life of the
housing, the housing does not comply with the requirement under section 813(a)(2), the
Secretary shall-'( 1) reduce future grant payments on behalf of the Department by an amount equal to the
grant amounts used for that housing (under the authority of section 819(a)(2»; or
'(2) require repayment to the Secretary of any amount equal to those grant amounts.

'SEC. 816. ANNUAL ALLOCATION.
'For each fiscal year, the Secretary shall allocate any amounts made available for
assistance under this title for the fiscal year, in accordance with the fomtula established
pursuant to section 817 to the Department of Hawaiian Home Lands if the Department
complies with the requirements under this title for a grant under this title.

'SEC. 817. ALLOCATION FORMULA.
'(a) ESTABLISHMENT- The Secretary shall, by regulation issued not later than the
expiration of the 6-month period beginning on the date of the enactment Qf the Hawaiian
Homelands Homeownership Act of 2000, in the manner provided under section 807,
establish a fonnula to provide for the allocation of amounts available for a fiscal year for
block grants under this title in accordance with the requirements of this section.
'(b) FACTORS FOR DETERMINATION OF NEED- The fonnula under subsection (a)
shall be based on factors that reflect the needs for assistance for affordable housing
activities, including-'(I) the number of low-income dwelling units owned or operated at the time pursuant to a
contract between the Director and the Secretary;
'(2) the extent of poverty and economic distress and the number of Native Hawaiian
families eligible to reside on the Hawaiian Home Lands; and
'(3) any other objectively measurable conditions that the Secretary and the Director may
specify.
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'(c) OTHER FACTORS FOR CONSIDERATION- In establishing the formula under
subsection (a), the Secretary shall consider the relative administrative capacities of the
Department of Hawaiian Home Lands and other challenges faced by the Department,
including--

· (l) geographic distribution within Hawaiian Home Lands; and

. (2) technical capacity.
. (d) EFFECTIVE DATE- This section shall take effect on the date of the enactment of
the Hawaiian Homelands Homeownership Act of2000.
'SEC. 818. REMEDIES FOR NONCOMPLIANCE.

'(a) ACTIONS BY SECRETARY AFFECTING GRANT AMOUNTS'(1) IN GENERAL- Except as provided in subsection (b), if the Secretary finds after
reasonable notice and opportunity for a hearing that the Department of Hawaiian Home
Lands has failed to comply substantially with any provision of this title, the Secretary
shall'(A) tenninate payments under this title to the Department;

'(B) reduce payments under this title to the Department by an amount equal to the
amount of such payments that were not expended in accordance with this title; or
'(C) limit the availability of payments under this title to programs, projects, or activities
not affected by such failure to comply.

'(2) ACTIONS- If the Secretary takes an action under subparagraph (A), (B), or (C) of
paragraph (1), the Secretary shall continue that action until the Secretary detennines that
the failure by the Department to comply with the provision has been remedied by the
Department and the Department is in compliance with that provision.
'(b) NONCOMPLIANCE BECAUSE OF A TECHNICAL INCAPACITY- The
Secretary may provide technical assistance for the Department, either directly or
indirectly, that is designed to increase the capability and capacity of the Director of the
Department to administer assistance provided under this title in compliance with the
requirements under this title if the Secretary makes a finding under subsection (a), but
detennines that the failure of the Department to comply substantially with the provisions
of this title--

'(1) is not a pattern or practice of activities constituting willful noncompliance; and
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'(2) is a result of the limited capability or capacity of the Department of Hawaiian Home
Lands.
'(c) REFERRAL FOR CIVIL ACTION'(1) AUTHORlTY- In lieu of, or in addition to, any action that the Secretary may take
under subsection (a), if the Secretary has reason to believe that the Department of
Hawaiian Home Lands has failed to comply substantially with any provision of this title,
the Secretary may refer the matter to the Attorney General of the United States with a
recommendation that an appropriate civil action be instituted.
'(2) CIVIL ACTION- Upon receiving a referral under paragraph (l), the Attorney
Genera) may bring a civil action in any United States district court of appropriate

jurisdiction for such relief as may be appropriate, including an action'CA) to recover the amount of the assistance furnished under this title that was not
expended in accordance with this title; or

'CB) for mandatory or injunctive relief.
'Cd) REVIEW'(1) IN GENERAL- If the Director receives notice under subsectio~ (a) of the
tennination, reduction, or limitation of payments under this Act, the Director'(A) may, not later than 60 days after receiving such notice, file with the United States
Court of Appeals for the Ninth Circuit, or in the United States Court of Appeals for the
District of Columbia, a petition for review of the action of the Secretary; and
'(B) upon the filing of any petition under subparagraph (A), shall forthwith transmit
copies of the petition to the Secretary and the Attorney General of the United States, who
shaIl represent the Secretary in the litigation.
'(2) PROCEDURE'(A) IN GENERAL- The Secretary shall file in the court a record of the proceeding on
which the Secretary based the action, as provided in section 2112 of title 28, United
States Code.
'(B) OBJECTIONS- No objection to the action of the Secretary shall be considered by
the court unless the Department has registered the objection before the Secretary.

'(3) DISPOSITION'(A) COURT PROCEEDINGS-
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'(i) mRISDICTION OF COURT- The court shall have jurisdiction to affinn or modify
the action of the Secretary or to set the action aside in whole or in part.
'(ii) FINDINGS OF FACT- Ifsupported by substantial evidence on the record considered
as a whole, the findings of fact by. the Secretary shall be conclusive.

'(iii) ADDITION- The court may order evidence, in addition to the evidence submitted
for review under this subsection, to be taken by the Secretary, and to be made part of the
record.
'(B) SECRETARY'(i) IN GENERAL- The Secretary, by reason of the additional evidence referred to in
subparagraph (A) and filed with the court'(I) may-

'(aa) modify the findings offact of the Secretary; or
'(bb) make new findings; and
'(II) shall file'(aa) such modified or new findings; and

'(bb) the recommendation· of the Secretary, if any, for the modification or setting aside of
the original action of the Secretary.
'(ii) FINDINGS- The fmdings referred to in clause (i)(II){bb) shall, with respect to a
question of fact, be considered to be conclusive if those findings are-

. (I) supported by' substantial evidence on the record; and

. (II) considered as a whole.

'(4) FINALITY'(A) IN GENERAL- Except as provided in subparagraph (B), upon the filing of the
record under this subsection with the court-'(i) the jurisdiction of the court shall be exclusive; and
'(ii) the judgment of the court shall be final.
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'(B) REVIEW BY SUPREME COURT- A judgment under subparagraph (A) shall be
subject to review by the Supreme Court of the United States upon writ of certiorari or
certification, as provided in section 1254 of title 28, United States Code.
·SEC. 819. MONITORING OF COMPLIANCE.
'(a) ENFORCEABLE AGREEMENTS· (1) IN GENERAL- The Director, through binding contractual agreements with owners
or other authorized entities, shall ensure long-tenn compliance with the provisions of this
title.
'(2) MEASURES- The measures referred to in paragraph (1) shaH provide for-'(A) to the extent allowable by Federal and State law, the enforcement of the provisions
of this title by the Department and the Secretary; and

'(B) remedies for breach of the provisions referred to in paragraph (1).
'(b) PERlODIC MONITORING-

'(I) IN GENERAL- Not less frequently than annually, the Director shall review the
activities conducted and housing assisted under this title to assess compliance with the
requirements of this title.
'(2) REVIEW..··Each review under paragraph (I) shall include onsite inspection of
housing to detennine compliance with applicable requirements.
'(3) RESULTS- The results of each review under paragraph (1) shall be-'(A) included in a performance report of the Director submitted to the Secretary under
section 820; and

'(B) made available to the public.
'(c) PERFORMANCE rvtEASURES- The Secretary shall establish such performance
measures as may be necessary to assess compliance with the requirements of this title.
·SEC. 820. PERFORMANCE REPORTS.
'(a) REQUIREMENT- For each fiscal year, the Director shall-•(I) review the progress the Department has made during that fiscal year in carrying out
the housing plan submitted by the Department under section 803; and
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'(2) submit a report to the Secretary (in a form acceptable to the Secretary) describing the
conclusions of the review.
'(b) CONTENT- Each report submitted under this section for a fiscaJ year shaJJ-'( 1) describe the use of grant amounts provided to the Department of Hawaiian Home
Lands for that fiscal year;
'(2) assess the relationship of the use referred to in paragraph (I) to the goals identified in
the housing plan;
'(3) indicate the programmatic accomplishments of the Department; and
'(4) describe the manner in which the Department would change its housing plan
submitted under section 803 as a result of its experiences.
'(c) SUBMISSIONS- The Secretary shaU'(I) establish a date for submission of each report under this section;
'(2) review each such report; and

'(3) with respect to each such report, make recommendations as the Secretary considers
appropriate to carry out the purposes of this title.

'(d) PUBLIC AVAILABILITY'(I) COMMENTS BY BENEFICIARIES- In preparing a report under this section, the
Director shall make the report publicly available to the beneficiari~s of the Hawaiian
Homes Commission Act, 1920 (42 Stat 108 et seq.) and give a sufficient amount of time
to pennit those beneficiaries to comment on that report before it is submitted to the
Secretary (in such manner and at such time as the Director may determine).
•(2) SUMMARY OF COMMENTS- The report shall include a summary of any
comments received by the Director from beneficiaries under paragraph (l) regarding the
program to carry out the housing plan.
'SEC. 821. REVIEW AND AUDIT BY SECRETARY.

'(a) ANNUAL REVIEW'(l) IN GENERAL- The Secretary shall, not less frequently than on an annual basis,
make such reviews and audits as may be necessary or appropriate to detennine whether--

. (A) the Director has--

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

'(i) carried out eligible activities under this title in a timely manner;

'(ii) carried out and made certifications in accordance with the requirements and the
primary objectives of this title and with other applicable laws; and
'(iii) a continuing capacity to carry out the eligible activities in a timely manner;
'(B) the Director has complied with the housing plan submitted by the Director under
section 803; and

'(C) the perfonnance reports of the Department under section 821 are accurate.
. (2) ONSlTE VISITS- Each review conducted under this section shaH, to the extent
practicable, include onsite visits by employees of the Department of Housing and Urban
Development.
'(b) REPORT BY SECRETARY- The Secretary shall give the Department of Hawaiian
Home Lands not less than 30 days to review and comment on a report under this
subsection. After taking into consideration the comments of the Department, the
Secretary may revise the report and shall make the comments of the Department and the
report with any revisions, readily' available to the public not later than 30 days after
receipt of the comments of the Department.
. (c) EFFECT OF REVIEWS- The Secretary may make appropriate adjustments in the
amount of annual grants under this title in accordance with the findings of the Secretary
pursuant to reviews and audits under this section. The Secretary may adjust, reduce, or
withdraw grant amounts, or take other action as appropriate in accordance with the
reviews and audits of. the Secretary under this section, except that grant amounts already
expended on affordable housing activities may not be recaptured or deducted from future
assistance provided to the Department of Hawaiian Home Lands.
'SEC. 822. GENERAL ACCOUNTING OFFICE AUDITS.
'To the extent that the financial transactions of the Department of Hawaiian Home Lands
involving grant amounts under this title relate to amounts provided tmder this title, those
transactions may be audited by the Comptroller General of the United States under such
regulations as may be prescribed by the Comptroller General. The Comptroller General
of the United States shall have access to all books, accounts, records, reports, files, and
other papers, things, or property belonging to or in use by the Department of Hawaiian
Home Lands pertaining to such financial transactions and necessary to facilitate the audit.
'SEC. 823. REPORTS TO CONGRESS .
. (a) IN GENERAL- Not later than 90 days after the conclusion of each fiscal year in.
which assistance under this title is made available, the Secretary shall submit to Congress
a report that contains--
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'(1) a description of the progress made in accomplishing the objectives of this title;
'(2) a summary of the use of funds available under this title during the preceding fiscal
year; and
'(3) a description of the aggregate outstanding loan guarantees under section 184A of the
Housing and Community Development Act of 1992.

'(b) RELATED REPORTS- The Secretary may require the Director to submit to the,
Secretary such reports and other infonnation as may be necessary in order for the
Secretary to prepare the report required under subsection (a).
'SEC. 824. AUTHORIZATION OF APPROPRIATIONS.
'There are authorized to be appropriated to the Department of Housing and Urban
Development for grants under this title such sums as may be necessary for each of fiscal
years 2000,2001,2002,2003, and 2004.'.
SEC. 204. LOAN GUARANTEES FOR NATIVE HAWAlIAN HOUSING.
Subtitle E of title I of the Housing and Community Development Act of 1992 is amended
by ~nserting after section 184 (12 U.S.C. 171Sz-13a) the following:
'SEC. I 84A. LOAN GUARANTEES FOR NATIVE HAWAllAN HOUSING.
'(a) DEFINITIONS- In this section:
'(1 ) DEPARTMENT OF HAWAIIAN HOME LANDS- The tenn 'Department of
Hawaiian Home Lands' means the agency or department of the government of the State
of Hawaii that is responsible for the administration of the Hawaiian Homes Commission
Act, 1920 (42 Stat. 108 et seq.).

'(2) ELIGIBLE ENTITY- The tenn 'eligible entity' means a Native Hawaiian family, the
Department of Hawaiian Home Lands, the Office of Hawaiian Affairs, and private
nonprofit or private for-profit organizations experienced in the planning and development
of affordable housing for Native Hawaiians.
'(3) FAMIL Y- The term 'family' means one or more persons maintaining a household, as
the Secretary shall by regulation provide.
'(4) GUARANTEE FUND- The teon 'Guarantee Fund' means the Native Hawaiian
Housing Loan Guarantee Fund established under subsection, (j).
'(5) HAWAIIAN HOME LANDS- The tenn 'Hawaiian Home Lands' means lands that--
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'(A) have the status of Hawaii an Home Lands under section 204 of the Hawaiian Homes
Commission Act (42 Stat. 110); or
'(B) are acquired pursuant to that Act.

'(6) NATIVE HAWAIIAN- The term 'Native Hawaiian' means any individual who is-'(A) a citizen of the United States; and
'(B) a descendant of the aboriginal people, who, prior to 1778, occupied and exercised
sovereignty in the area that currently constitutes the State of Hawaii, as evidenced by-

'(i) genealogical records;
'(ii) verification by kupuna (elders) or kama'aina (long-tenn community residents); or

'(iii) birth records of the State of Hawaii.
'(7) OFFICE OF HAWAllAN AFFAlRS- The tenn 'Office of Hawaiian Affairs' means
the entity of that name established under the constitution of the State of Hawaii.
'(b) AUTHORITY- To provide access to sources of private financing to Native Hawaiian
families who otherwise could not acquire housing financing because of the unique Jegal
status of the Hawaiian Home Lands or as a result of a lack of access to private financial
markets, the Secretary may guarantee an amount not to exceed 100 percent of the unpaid
principal and interest that is due on an eligible loan under subsection (c).

'(c) ELIGIBLE LOANS- Under this section, a loan is an eligible loan if that loan meets
the following requirements:
'(I) ELIGffiLE BORROWERS- The loan is made only to a borrower who is'(A) a Native Hawaiian family;
'(B) the Department of Hawaiian Home Lands;
'(e) the Office of Hawaiian Affairs; or
'(D) a private nonprofit organization experienced in the planning and development of
affordable housing for Native Hawaiians.

'(2) ELIGIBLE HOUSING-

'(A) IN GENERAL- The loan will be used to construct, acquire, or rehabilitate not more
than 4-family dwellings that are standard housing and are located on Hawaiian Home
Lands for which a housing plan described in subparagraph (B) applies.
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'(B) HOUSING PLAN- A housing plan described in this subparagr~ph is a housing plan
that--

'(i) has been submitted and approved by the Secretary under section 803 oftbe Native
American Housing Assistance and Self-Determination Act of 1996; and
'(ii) provides for the use of loan guarantees under this section to provide affordable
homeownership housing on Hawaiian Home Lands.

'(3) SECURITY-The loan may be secured by any collateral authorized under applicable
Federal or State law.
'(4) LENDERS'(A) IN GENERAL- The loan shall be made only by a lender approved by, and meeting
qualifications established by, the Secretary, including any lender described in
subparagraph (B), except that a loan otherwise insured or guaranteed by an agency of the
Federal Government or made by the Department of Hawaiian Home Lands from amounts
borrowed from the United States shall not be eligible for a guarantee under this section.
'(B) APPROVAL- The following lenders shall be considered to be lenders that have been
approved by the Secretary:

'(i) Any mortgagee approved by the Secretary for participation in the single family
mortgage insurance program under title II of the National Housing Act (12 U.S.C.A.
1707 et seq.).
'(ii) Any lender that makes housing loans under chapter 37 of title 38, United States
Code, that are automatically guaranteed under section 3702(d) of title 38, United States
Code.

'(iii) Any lender approved by the Secretary of Agriculture to make guaranteed loans for
single family housing under the Housing Act of 1949 (42 U.S.C.A. 1441 et seq.).
'(iv) Any other lender that is supervised, approved, regulated, or insured by any agency
of the Federal Government.
'(5) TERMS- The loan shall-

'CA) be made for a tenn not exceeding 30 years;

'CB) bear interest (exclusive of the guarantee fee under subsection (e) and service
charges, ifany) at a rate agreed upon by the borrower and the lender and detennined by
the Secretary to be reasonable, but not to exceed the rate generally charged in the area (as
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detennined by the Secretary) for home mortgage loans not guaranteed or insured by any
agency or instrumentality of the Federal Government;
'(C) involve a principal obligation not exceeding-'(i) 97.75 percent of the appraised value of the property as of the date the loan is accepted
for guarantee (or 98.75 percent jfthe value of the property is $50,000 or less); or

'(ii) the amount approved by the Secretary under this section; and
'(D) involve a payment on account of the property--

'(i) in cash or its equivalent; or
'(ii) through the value of any improvements to the property made through the skiUed or
unskilled labor of the borrower, as the Secretary shall provide.

'(d) CERTIFICATE OF GUARANTEE'(I) APPROVAL PROCESS'(A) IN GENERAL- Before the Secretary approves any loan for guarantee under this
section, the lender shall submit the application for the loan to the Secretary for
examination.
'(D) APPROVAL- If the Secretary approves the application submitted under
subparagraph (A), the Secretary shall issue a certificate under this subsection as evidence

of the loan guarantee approved.
'(2) STANDARD FOR APPROVAL- The Secretary may approve a loan for guarantee
under this section and issue a certificate under this subsection only if the Secretary
detennines that there is a reasonable prospect of repayment of the loan.
'(3) EFFECT· (A) IN GENERAL- A certificate of guarantee issued under this subsection by the
Secretary shall be conclusive evidence of the eligibility of the loan for guarantee under
this section and the amount of that guarantee.
'(B) EVIDENCE- The evidence referred to in subparagraph (A) shall be incontestable in
the hands of the bearer.

'(C) FULL FAITH AND CREDIT- The full faith and credit of the United States is
pledged to the payment of all amounts agreed to be paid by the Secretary as security for
the obligations made by the Secretary under this section.
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'(4) FRAUD AND MISREPRESENTATION- This subsection may not be construed--

'(A) to preclude the Secretary from establishing defenses against the original lender
based on fraud or material misrepresentation; or

'(B) to bar the Secretary from establishing by regulations that are on the date of issuance
or disbursement, whichever is earlier, partial defenses to the amount payable on the
guarantee.
'(e) GUARANTEE FEE'(I) IN GENERAL- The Secretary shall fix and collect a guarantee fee for the guarantee
of a loan under this section, which may not exceed the amount equal to 1 percent of the
principal obligation of the loan.
'(2) PAYMENT-The fee under this subsection shall--

'(A) be paid by the lender at time of issuance of the guarantee; and
'(B) be adequate, in the determination of the Secretary, to cover expenses and probable
losses.

'(3) DEPOSIT- The Secretary shall deposit any fees collected under this subsection in the
Native Hawaiian Housing Loan Guarantee Fund established under subsection (j).

'ct) LIABILITY UNDER GUARANTEE- The liability under a guarantee provided under
this section shall decrease or increase on a pro rata basis according to any decrease or
increase in the amount of the unpaid obligation under the provisions of the loan
agreement involved.

'(g) TRANSFER AND ASSUMPTION- Notwithstanding any other provision of law, any
loan guaranteed under this section, including the security given for the loan, may be sold
or assigned by the lender to any financial institution subject to examination and
supervision by an agency of the Federal Government or of any State or the District of
Columbia.
"Ch) DISQUALIFICATION OF LENDERS AND CML MONEY PENALTIES"(I) IN GENERAL-

'(A) GROUNDS FOR ACTION- The Secretary may take action under subparagraph (B)
if the Secretary determines that any lender or holder of a guarantee certificate under
subsection (d)-

'(i) has failed--
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'(1) to maintain adequate accounting records;
'(II) to service adequately loans guaranteed under this section; or
'(III) to exercise proper credit or underwriting judgment; or
'(ii) has engaged in practices othenvise detrimental to the interest of a borrower or the
United States.

'(B) ACTI0NS- Upon a determination by the Secretary that a holder of a guarantee
certificate under subsection (d) has failed to carry out an activity described in
subparagraph (A)(i) or has engaged in practices described in subparagraph (A)(ii), the
Secretary may-'(i) refuse, either temporarily or permanently, to guarantee any further loans made by
such lender or holder;
'(ii) bar such lender or holder from acquiring additional loans guaranteed under this
. section; and
'(iii) require that such lender or holder assume not less than 10 percent of any loss on
further loans made or held by the lender or holder that are guaranteed under this section.

'(2) CIVIL MONEY PENALTIES FOR INTENTIONAL VIOLATIONS'(A) IN GENERAL- The Secretary may impose a civil monetary penalty on a lender or
holder of a guarantee certificate under subsection (d) if the Secretary detennines that the
holder or lender has intentionally failed-

'(i) to maintain adequate accounting records;
'(ii) to adequately service loans guaranteed under this section; or
'(iii) to exercise proper credit or underwriting judgment.

'(B) PENALTIES- A civil monetary penalty imposed under this paragraph shall be
imposed in the manner and be in an amount provided under section 536 of the National
Housing Act (12 U.S.C.A. 1735f-1) with respect to mortgagees and lenders under that
Act.
'(3) PAYMENT ON LOANS MADE IN GOOD FAITH- Notwithstanding paragraphs (1)
and (2), if a loan was made in good faith, the Secretary may not refuse to pay a lender or
holder of a valid guarantee on that loan, without regard to whether the lender or holder is
barred under this subsection.

'(i) PAYMENT UNDER GUARANTEE-
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'(1) LENDER OPTIONS-

'(A) IN GENERAL'(i) NOTIFICA TION- If a borrower on a loan guaranteed under this section defaults on
the loan, the holder of the guarantee certificate shaH provide written notice of the default
to the Secretary.

'(ii) PAYMENT-Upon providing the notice required under clause (i), the holder of the
guarantee certificate shall be entitled to payment under the guarantee (subject to the
provisions of this section) and may proceed to obtain payment in one of the following
maMers:
'(I) FORECLOSURE-

'(aa) IN GENERAL- The holder of the certificate may initiate foreclosure proceedings
(after providing written notice of that action to the Secretary).
'(bb) PA YMENT- Upon a final order by the court authorizing foreclosure and
submission to the Secretary of a claim for payment under the guarantee, the Secretary
shall pay to the holder of the certificate the pro rata portion of the amount guaranteed (as
determined pw-suant to subsection (f) plus reasonable fees and expenses as approved by
the Secretary.
'(cc) SUBROGATlON- The rights of the Secretary shal1 be subrogated to the rights of
the holder of the guarantee. The holder shall assign the obligation and security to the
Secretary.
'(II) NO FORECLOSURE-

'(aa) IN GENERAL- Without seeking foreclosure (or in any case in which a foreclosure
proceeding initiated under clause (i) continues for a period in excess of 1 year), the holder
of the guarantee may submit to the Secretary a request to assign the obligation and
security interest to the Secretary in return for payment o.f the cJaim under the guarantee.
The Secretary may accept assignment of the Joan if the Secretary determines that the
assignment is in the best interest of the United States.
'(bb) PA YMENT- Upon assignment, the Secretary shall pay to the holder of the
guarantee th~ pro rata portion of the amount guaranteed (as detennined under subsection

(f).
'Ccc) SUBROGATION- The rights of the Secretary shall be subrogated to the rights of
the holder of the guarantee. The holder shall assign the obligation and security to the
Secretary.
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'(B) REQUIREMENTS- Before any payment under a guarantee is made under
subparagraph (A), the holder of the guarantee shaU exhaust aU reasonable possibilities of
collection. Upon payment, in whole or in part, to the holder, the note or judgment
evidencing the debt shall be assigned to the United States and the holder shaH have no
further claim against the borrower or the United States. The Secretary shall then take
such action to collect as the Secretary detennines to be appropriate.
'(2) LIMITATIONS ON LIQUIDATION. (A) IN GENERAL- If a borrower defaults on a loan guaranteed under this section that
involves a security interest in restricted Hawaiian Home Land property, the mortgagee or
the Secretary shaU only pursue liquidation after offering to transfer the account to another
eligible Hawaiian family or the Department of Hawaiian Home Lands.

'(B) LIMITATION- If, after action is taken under subparagraph (A), the mortgagee or the

Secretary subsequently proceeds to liquidate the account, the mortgagee or the Secretary
shall not sell, transfer, or otherwise dispose of or alienate the property described in
subparagraph (A) except to another eligible Hawaiian family or to the Department of
Hawaiian Home Lands.
'(j) NATIVE HAWAIIAN HOUSING LOAN GUARANTEE FUND-

'(1) ESTABLISHMENT- There is established in the Treasury of the United States the
Native Hawaiian Housing Loan Guarantee Fund for the pwpose of providing loan
guarantees under this section.
'(2) CREDITS- The Guarantee Fund shall be credited with'(A) any amount, claims, notes, mortgages, contracts, and property acquired by the
Secretary under this section, and any collections and proceeds therefrom;

'(B) any amounts appropriated pursuant to paragraph (7);
•(C) any guarantee fees collected under subsection (e); and
'(D) any interest or earnings on amounts invested under paragraph (4).

'(3) USE- Amounts in the Guarantee Fund shall be available, to the extent provided in
appropriations Acts, for'(A) fulfilling any obligations of the Secretary with respect to loans guaranteed under this
section, including the costs (as that tenn is defined in section 502 of the Federal Credit
Refonn Act of 1990 (2 U.S.C. 661a)) of such loans;
'(B) paying taxes, insurance, prior liens, expenses necessary to make fiscal adjustment in
connection with the application and transmittal of collections, and other expenses and
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advances to protect the Secretary for loans which are guaranteed under this section or
held by the Secretary;
'(C) acquiring such security property at foreclosure sales or otherwise;
'(D) paying administrative expenses in connection with this section; and

'(E) reasonable and necessary costs of rehabilitation and repair to properties that the
Secretary holds or owns pursuant to this section.
. (4) INVESTMENT-Any amounts in the Guarantee Fund determined by the Secretary to
be in excess of amounts currently required at the time of the detennination to cany out
this section may be invested in obligations of the United States.

'(5) LIMITATION ON COMMITMENTS TO GUARANTEE LOANS AND
MORTGAGES•(A) REQUIREMENT OF APPROPRIATIONS.. The authority of the Secretary to enter
into commitments to guarantee loans under this section shall be effective for any fiscal
year to the extent, or in such amounts as are, or have been, provided in appropriations
Acts, without regard to the fiscal year for which such amounts were appropriated.
'(B) LIMITATIONS ON COSTS OF GUARANTEES- The authority of the Secretary to
enter into commitments to guarantee loans under this section shan be effective for any
fiscal year only to the extent that amounts in the Guarantee Fund are or have been made
available in appropriations Acts to cover the costs '(as that tenn is defined in section 502
of the Federal Credit Refonn Act of 1990 (2 U.S.C. 661 a» of such loan guarantees for
such fiscal year. Any amounts appropriated pursuant to this subparagraph shall remain
available until expended.

'(C) LIMITATION ON OUTSTANDING AGGREGATE PRINCIPAL AMOUNTSubject to the limitations in subparagraphs (A) and (B), the Secretary may enter into
commitments to guarantee loans under this section for each of fiscal years 2000, 2001,
2002, 2003, and 2004 with an aggregate outstanding principal amount not exceeding
$100,000,000 for each such fiscal year.
. (6) LIABILITIES.. All liabilities and obligations of the assets credited to the Guarantee
Fund under paragraph (2)(A) shall be liabilities and obligations of the Guarantee Fund.

'(7) AUTHORIZATION OF APPROPRIATIONS.. There are authorized to be
appropriated to the Guarantee Fund to carry out this section such sums as may be
necessary for each of fiscal years 2000,2001,2002,2003, and 2004.

'(k) REQUIREMENTS FOR STANDARD HOUSING-
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'(I) IN GENERAL- The Secretary shall, by regulation, establish housing safety and
quality standards to be applied for use under this section.
'(2) STANDARDS- The standards referred to in paragraph (1) shall-'(A) provide sufficient flexibility to pennit the use of various designs and materials in
housing acquired with loans guaranteed under this section; and

'(B) require each dwelling unit in any housing acquired in the manner described in
subparagraph (A) to-'(i) be decent, safe, sanitary, and modest in size and design;
'(ii) confonn with applicable general construction standards for the region in which the
housing is located;

.. (iii) contain a plumbing system that-'(I) uses a properly installed system of piping;

'(II) includes a kitchen sink and a partitional bathroom with lavatory, toilet, and bath or
shower; and
'(III) uses water supply, plumbing, and sewage disposal systems that confonn to any
minimum standards established by the applicable county or State;
'(iv) contain an electrical system using wiring and equipment properly installed to safely
supply electrical energy for adequate lighting and for operation of appliances that
confonns to any appropriate county, State, or national code;
'(v) be not less than the size provided under the applicable locally adopted standards for
size of dwelling units, except that the Secretary, upon request of the Department of
Hawaiian Home Lands may waive the size requirements under this paragraph; and
'(vi) confonn with the energy performance requirements for new construction established
by the Secretary under section 526(a) of the National Housing Act (12 U.S.C.A. 1735f4), unless the Sec~etary determines that the requirements are not applicable.
'(I) APPLICABILITY OF CIVIL RIGHTS STATUTES· To the extent that the
requirements of tide VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) or of
title VIII of the Act popularly known as the 'Civil Rights Act of 1968' (42 U.S.C.A. 3601
et seq.) apply to a guarantee provided under this subsection, nothing in the requirements
concerning discrimination on the basis of race shall be construed to prevent the provision
of the guarantee to an eligible entity on the basis that the entity serves Native Hawaiian
families or is a Native Hawaiian family.'.
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Public Law 107-110 (118/2002)
TITLE VII--INDIAN, NATIVE HAWAIIAN, AND ALASKA NATIVE EDUCATION
B "PART B--NATIVE HAWAIIAN EDUCATION
"Sec. 7201. SHORT TITLE.
"This part may be cited as the 'Native Hawaiian Education Act'.
"Sec. 7202. FINDINGS.
"Congress finds the following:
"(1) Native Hawaiians are a distinct and unique indigenous people with a historical continuity to
the original inhabitants of the Hawaiian archipelago, whose society was organized as a nation
and internationally recognized as a nation by the United States, Britain, France, and Japan, as
evidenced by treaties governing friendship, commerce, and navigation.

"(2) At the time of the arrival of the first nonindigenous people in Hawaii in 1778, the Native
Hawaiian people lived in a highly organized, self-sufficient subsistence social system based on a
communal land tenure system with a sophisticated language, culture, and religion.
"(3) A unified monarchal government of the Hawaiian Islands was established in 1810 under
Kamehameha I, the first King of Hawaii.
"(4) From 1826 until 1893, the United States recognized the sovereignty and independence of the
Kingdom of Hawaii, which was established in 1810 under Kamehameha I, extended full and
complete diplomatic recognition to the Kingdom of Hawaii, and entered into treaties and
conventions with the Kingdom of Hawaii to govern friendship, commerce and navigation in
1826,1842,1849,1875, and 1887.
"(5) In 1893, the sovereign, independent, internationally recognized, and indigenous government
of Hawaii, the Kingdom of Hawaii, was overthrown by a small group of non-Hawaiians,
including United States citizens, who were assisted in their efforts by the United States Minister,
a United States naval representative, and armed naval forces of the United States. Because of the
participation of United States agents and citizens in the overthrow of the Kingdom of Hawaii, in
1993 the United States apologized to Native Hawaiians for the overthrow and the deprivation of
the rights of Native Hawaiians to self-determination through Public Law 103-150 (107 Stat.
1510).
"(6) In 1898, the joint resolution entitled 'Joint Resolution to provide for annexing the Hawaiian
Islands to the United States', approved July 7, 1898 (30 Stat. 750), ceded absolute title of all
lands held by the Republic of Hawaii, including the government and crown lands of the former
Kingdom of Hawaii, to the United States, but mandated that revenue generated from the lands be
used 'solely for the benefit of the inhabitants of the Hawaiian Islands for educational and other
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public purposes'.
"(7) By 1919, the Native Hawaiian population had declined from an estimated 1,000,000 in 1778
to an alarming 22,600, and in recognition of this severe decline, Congress enacted the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108), which designated approximately 200,000 acres of
ceded public lands for homesteading by Native Hawaiians.
"(8) Through the enactment of the Hawaiian Homes Commission Act, 1920, Congress affirmed
the special relationship between the United States and the Native Hawaiians, which was
described by then Secretary of the Interior Franklin K. Lane, who said: 'One thing that impressed
me ... was the fact that the natives of the island who are our wards, I should say, and for whom
in a sense we are trustees, are falling off rapidly in numbers and many of them are in poverty.'.
"(9) In 1938, Congress again acknowledged the unique status of the Hawaiian people by
including in the Act of June 20,1938 (52 Stat. 781, chapter 530; 16 U.S.C. 391b, 391b-I, 392b,
392c, 396, 396a), a provision to lease lands within the National Parks extension to Native
Hawaiians and to permit fishing in the area 'only by native Hawaiian residents of said area or of
adjacent villages and by visitors under their guidance.'.
"(10) Under the Act entitled 'An Act to provide for the admission of the State of Hawaii into the
Union', approved March 18, 1959 (73 Stat. 4), the United States transferred responsibility for the
administration of the Hawaiian Home Lands to the State of Hawaii but reaffirmed the trust
relationship between the United States and the Hawaiian people by retaining the exclusive power
to enforce the trust, including the power to approve land exchanges and amendments to such Act
affecting the rights of beneficiaries under such Act.
"(11) In 1959, under the Act entitled 'An Act to provide for the admission of the State of Hawaii
into the Union', the United States also ceded to the State of Hawaii title to the public lands
formerly held by the United States, but mandated that such lands be held by the State 'in public
trust' and reaffirmed the special relationship that existed between the United States and the
Hawaiian people by retaining the legal responsibility to enforce the public trust responsibility of
the State of Hawaii for the betterment of the conditions of Native Hawaiians, as defined in
section 20 1(a) of the Hawaiian Homes Commission Act, 1920.
"(12) The United States has recognized and reaffirmed that-"(A) Native Hawaiians have a cultural, historic, and land-based link to the indigenous people
who exercised sovereignty over the Hawaiian Islands, and that group has never relinquished its
claims to sovereignty or its sovereign lands;
"(B) Congress does not extend services to Native Hawaiians because of their race, but because of
their unique status as the indigenous people ofa once sovereign nation as to whom the United
States has established a trust relationship;
"(C) Congress has also delegated broad authority to administer a portion of the Federal trust
responsibility to the State of Hawaii;
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"(D) the political status of Native Hawaiians is comparable to that of American Indians and
Alaska Natives; and
"(E) the aboriginal, indigenous people of the United States have-"(i) a continuing right to autonomy in their internal affairs; and
"(ii) an ongoing right of self-determination and self-governance that has never been
extinguished.
"(13) The political relationship between the United States and the Native Hawaiian people has
been recognized and reaffirmed by the United States, as evidenced by the inclusion of Native
Hawaiians in-"(A) the Native American Programs Act of 1974 (42 U.S.C. 2991 et seq.);
"(B) the American Indian Religious Freedom Act (42 U.S.C. 1996);
"(C) the National Museum of the American Indian Act (20 U.S.C. 80g et seq.);
"(D) the Native American Graves Protection and Repatriation Act (25 U.S.C. 3001 et seq.);
"(E) the National Historic Preservation Act (16 U.S.C. 470 et seq.);
"(F) the Native American Languages Act (25 U.S.C. 2901 et seq.);
"(G) the American Indian, Alaska Native, and Native Hawaiian Culture and Art Development
Act (20 U.S.C. 4401 et seq.);
"(H) the Workforce Investment Act of 1998 (29 U.S.C. 2801 et seq.); and

"(I) the Older Americans Act of 1965 (42 U.S.C. 3001 et seq.).
"(14) In 1981, Congress instructed the Office of Education to submit to Congress a
comprehensive report on Native Hawaiian education. The report, entitled the 'Native Hawaiian
Educational Assessment Project', was released in 1983 and documented that Native Hawaiians
scored below parity with regard to national norms on standardized achievement tests, were
disproportionately represented in many negative social and physical statistics indicative of
special educational needs, and had educational needs that were related to their unique cultural
situation, such as different learning styles and low self-image.
"(15) In recognition of the educational needs of Native Hawaiians, in 1988, Congress enacted
title IV of the Augustus F. Hawkins-Robert T. Stafford Elementary and Secondary School
Improvement Amendments of 1988 (102 Stat. 130) to authorize and develop supplemental
educational programs to address the unique conditions of Native Hawaiians.
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"( 16) In 1993, the Kamehameha Schools Bishop Estate released a lO-year update of fiQ.dings of
the Native Hawaiian Educational Assessment Project, which found that despite the successes of
the programs established under title IV of the Augustus F. Hawkins-Robert T. Stafford
Elementary and Secondary School Improvement Amendments of 1988, many of the same
educational needs still existed for Native Hawaiians. Subsequent reports by the Kamehameha
Schools Bishop Estate and other organizations have generally confirmed those findings. For
example-"(A) educational risk factors continue to start even before birth for many Native Hawaiian
children, including-"(i) late or no prenatal care;
"(ii) high rates of births by Native Hawaiian women who are unmarried; and
"(iii) high rates of births to teenage parents;
"(B) Native Hawaiian students continue to begin their school experience lagging behind other
students in terms of readiness factors such as vocabulary test scores;
"(C) Native Hawaiian students continue to score below national norms on standardized education
achievement tests at all grade levels;
n(D) both public and private schools continue to show a pattern of lower percentages of Native
Hawaiian students in the uppermost achievement levels and in gifted and talented programs;
n(E) Native Hawaiian students continue to be overrepresented among students qualifying for
special education programs provided to students with learning disabilities, mild mental
retardation, emotional impairment, and other such disabilities;
n(F) Native Hawaiians continue to be underrepresented in institutions of higher education and
among adults who have completed four or more years of college;
"(0) Native Hawaiians continue to be disproportionately represented in many negative social and
physical statistics indicative of special educational needs, as demonstrated by the fact that-"(i) Native Hawaiian students are more likely to be retained in grade level and to be excessively
absent in secondary school;
"(ii) Native Hawaiian students have the highest rates of drug and alcohol use in the State of
Hawaii; and
"(iii) Native Hawaiian children continue to be disproportionately victimized by child abuse and
neglect; and
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"(H) Native Hawaiians now comprise over 23 percent of the students served by the State of
Hawaii Department of Education~ and there are and will continue to be geographically rural,
isolated areas with a high Native Hawaiian population density.
"( 17) In the 1998 National Assessment of Educational Progress, Hawaiian fourth-graders ranked
39th among groups of students from 39 States in reading. Given that Hawaiian students rank
among the lowest groups of students nationally in reading, and that Native Hawaiian students
rank the lowest among Hawaiian students in reading, it is imperative that greater focus be placed
on beginning reading and early education and literacy in Hawaii.
n(18) The findings described in paragraphs (16) and (17) are inconsistent with the high rates of
literacy and integration of traditional culture and Western education historically achieved by
Native Hawaiians through a Hawaiian language-based public school system established in 1840
by Kamehameha III.
"( 19) Following the overthrow of the Kingdom of Hawaii in 1893, Hawaiian medium schools
were banned. After annexation, throughout the territorial and statehood period of Hawaii, and
until 1986, use of the Hawaiian language as an instructional medium in education in public
schools was declared unlawful. The declaration caused incalculable harm to a culture that placed
a very high value on the power of language, as exemplified in the traditional saying: 'I ka '0
AE8leio no AE8 ke ola; I ka '0 AE8leio no AE8 ka make. In the language rests life; In the
language rests death.'.
"(20) Despite the consequences of over 100 years of nonindigenous influence, the Native
Hawaiian people are determined to preserve, develop, and transmit to future generations their
ancestral territory and their cultural identity in accordance with their own spiritual and traditional
beliefs, customs, practices, language, and social institutions.
"(21) The State of Hawaii, in the constitution and statutes of the State of Hawaii-"(A) reaffirms and protects the unique right of the Native Hawaiian people to practice and
perpetuate their culture and religious customs, beliefs, practices, and language;
"(B) recognizes the traditional language of the Native Hawaiian people as an official language of
the State of Hawaii, which may be used as the language of instruction for all subjects and grades
in the public school system; and
"(C) promotes the study of the Hawaiian culture, language, and history by providing a Hawaiian
education program and using community expertise as a suitable and essential means to further
the program.
"Sec. 7203. PURPOSES.
"The purposes of this part are to-n(l) authorize and develop innovative educational programs to assist Native Hawaiians;
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"(2) provide direction and guidance to appropriate Federal, State, and local agencies to focus
resources, including resources made available under this part, on Native Hawaiian education, and
to provide periodic assessment and data collection;
"(3) supplement and expand programs and authorities in the area of education to further the
purposes of this title; and
"(4) encourage the maximum participation of Native Hawaiians in planning.and management of
Native Hawaiian education programs.
"Sec. 7204. NATIVE HAWAIIAN EDUCATION COUNCIL AND ISLAND COUNCILS.
"(a) Establishment of Native Hawaiian Education Council.--In order to better effectuate the
purposes of this part through the coordination of educational and related services and programs
available to Native Hawaiians, including those programs receiving funding under this part, the
Secretary is authorized to establish a Native Hawaiian Education Council (hereafter in this part
referred to as the 'Education Council').
"(b) Composition of Education Council.--The Education Council shall consist of not more than
21 members, unless otherwise determined by a majority of the council.

"Cc) Conditions and Terms.-"( 1) Conditions.-- At least 10 members of the Education Council shall be Native Hawaiian
education service providers and 10 members of the Education Council shall be Native Hawaiians
or Native Hawaiian education consumers. In addition, a representative of the State of Hawaii
Office of Hawaiian Affairs shall serve as a member of the Education Council.
"(2) Appointments.-- The members of the Education Council shall be appointed by the Secretary
based on recommendations received from the Native Hawaiian community.
"(3) Terms.-- Members of the Education Council shall serve for staggered terms of3 years,
except as provided in paragraph (4).
"(4) Council determinations.-- Additional conditions and terms relating to membership on the
Education Council, including term lengths and term renewals, shall be determined by a majority
of the Education Council.
n(d) Native Hawaiian Education Council Grant.--The Secretary shall make a direct grant to the
Education Council to carry out the following activities:
"(1) Coordinate the educational and related services and programs available to Native Hawaiians,
including the programs assisted under this part.
"(2) Assess the extent to which such services and programs meet the needs of Native Hawaiians,
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and collect data on the status of Native Hawaiian education.
"(3) Provide direction and guidance, through the issuance of reports and recommendations, to
appropriate Federal, State, and local agencies in order to focus and improve the use of resources,
including resources made available under this part, relating to Native Hawaiian education, and
serve, where appropriate, in an advisory capacity.
"(4) Make direct grants, if such grants enable the Education Council to carry out the duties of the
Education Council, as described in paragraphs (1) through (3).
"(e) Additional Duties of the Education Council.-"( 1) In general.-- The Education Council shall provide copies of any reports and
recommendations issued by the Education Council, including any information that the Education
Council provides to the Secretary pursuant to subsection (i), to the Secretary, the Committee on
Education and the Workforce of the House of Representatives, and the Committee on Indian
Affairs of the Senate.
"(2) Annual report.-- The Education Council shall prepare and submit to the Secretary an annual
report on the Education Council's activities.
"(3) Island council support and assistance.-- The Education Council shall provide such
administrative support and financial assistance to the island councils established pursuant to
subsection (f) as the Secretary determines to be appropriate, in a manner that supports the distinct
needs of each island council.

"(f) Establishment of Island Councils.-"(1) In general.-- In order to better effectuate the purposes of this part and to ensure the adequate
representation of island and community interests within the Education Council, the Secretary is
authorized to facilitate the establishment of Native Hawaiian education island councils (hereafter
in this part referred to as an 'island council') for the following islands:
"(A) Hawaii.
"(B) Maui.
"(C) Molokai.

"eD) Lanai.
"(E) Oahu.
"(F) Kauai.
"(G) Niihau.
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n(2) Composition of island councils.-- Each island council shall consist of parents, students, and
other community members who have an interest in the education of Native Hawaiians, and shall
be representative of individuals concerned with the educational needs of all age groups, from
children in preschool through adults. At least three-fourths of the members of each island council
shall be Native Hawaiians.
n(g) Administrative Provisions Relating to Education Council and Island Councils.--The
Education Council and each island council shall meet at the call of the chairperson of the
appropriate council, or upon the request of the majority of the members of the appropriate
council, but in any event not less often than four times during each calendar year. The provisions
of the Federal Advisory Committee Act shall not apply to the Education Council and each island
council.
"(h) Compensation.--Members of the Education Council and each island council shall not receive
any compensation for service on the Education Council and each island council, respectively.
n(i) Report.--Not later than 4 years after the date of enactment of the No Child Left Behind Act
of 200 I, the Secretary shall prepare and submit to the Committee on Education and the
Workforce of the House of Representatives and the Committee on Indian Affairs of the Senate a
report that summarizes the annual reports of the Education Council, describes the allocation and
use of funds under this part, and contains recommendations for changes in Federal, State, and
local policy to advance the purposes of this part.
"Sec. 7205. PROGRAM AUTHORIZED.
"(a) General Authority.-"(1) Grants and contracts.-- The Secretary is authorized to make direct grants to, or enter into
contracts with-"(A) Native Hawaiian educational organizations;
nCB) Native Hawaiian community-based organizations;
"(C) public and private nonprofit organizations, agencies, and institutions with experience in
developing or operating Native Hawaiian programs or programs of instruction in the Native
Hawaiian language; and
"(D) consortia of the organizations, agencies, and institutions described in subparagraphs (A)
through (C),
to carry out programs that meet the purposes of this part.
"(2) Priorities.-- In awarding grants or contracts to carry out activities described in paragraph (3),
the Secretary shall give priority to entities proposing projects that are designed to address--
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n(A) beginning reading and literacy among students in kindergarten through third grade;
nCB) the needs of at-risk children and youth;
n(C) needs in fields or disciplines in which Native Hawaiians are underemployed; and
neD) the use of the Hawaiian language in instruction.
n(3) Authorized activities.-- Activities provided through programs carried out under this part may
include-"(A) the development and maintenance of a statewide Native Hawaiian early education and care
system to provide a continuum of services for Native Hawaiian children from the prenatal period
of the children through age 5;
nCB) the operation of family-based education centers that provide such services as-n(i) programs for Native Hawaiian parents and their infants from the prenatal period of the
infants through age 3;
n(ii) preschool programs for Native Hawaiians; and
n(iii) research on, and development and assessment of, family-based, early childhood, and
preschool programs for Native Hawaiians;
n(c) activities that enhance beginning reading and literacy in either the Hawaiian or the English
language among Native Hawaiian students in kindergarten through third grade and assistance in
addressing the distinct features of combined English and Hawaiian literacy for Hawaiian
speakers in fifth and sixth grade;
"eD) activities to meet the special needs of Native Hawaiian students with disabilities, including-

n(i) the identification of such students and their needs;
"(ii) the provision of support services to the families of those students; and
"(iii) other activities consistent with the requirements of the Individuals with Disabilities
Education Act;
"(E) activities that address the special needs of Native Hawaiian students who are gifted and
talented, including-"(i) educational, psychological, and developmental activities designed to assist in the educational
progress of those students; and
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n(ii) activities that involve the parents of those students in a manner designed to assist in the
students' educational progress;
n(F) the development of academic and vocational curricula to address the needs of Native
Hawaiian children and adults~ including curriculum materials in the Hawaiian language and
mathematics and science curricula that incorporate Native Hawaiian tradition and culture;
n(G) professional development activities for educators, including-n(i) the development of programs to prepare prospective teachers to address the unique needs of
Native Hawaiian students within the context of Native Hawaiian culture, language, and
traditions;
n(ii) in-service programs to improve the ability of teachers who teach in schools with
concentrations of Native Hawaiian students to meet those students' unique needs; and
n(iii) the recruitment and preparation of Native Hawaiians, and other individuals who live in
communities with a high concentration of Native Hawaiians, to become teachers;
n(H) the operation of community-based learning centers that address the needs of Native
Hawaiian families and communities through the coordination of public and private programs and
services, including-n(i) preschool programs;
n(ii) after-school programs;
n(iii) vocational and adult education programs; and
n(iv) programs that recognize and support the unique cultural and educational needs of Native
Hawaiian children, and incorporate appropriately qualified Native Hawaiian elders and seniors;
n(l) activities, including program co-location, to enable Native Hawaiians to enter and complete
programs of postsecondary education, including-n(i) provision of full or partial scholarships for undergraduate or graduate study that are awarded
to students based on their academic promise and financial need, with apriority, at the graduate
level, given to students entering professions in which Native Hawaiians are underrepresented;
n(ii) family literacy services;
"(iii) counseling and support services for students receiving scholarship assistance;
n(iv) counseling and guidance for Native Hawaiian secondary students who have the potential to
receive scholarships; and
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"(v) faculty development activities designed to promote the matriculation of Native Hawaiian
students;
"(J) research and data collection activities to determine the educational status and needs of
Native Hawaiian children and adults;

"(K) other research and evaluation activities related to programs carried out under this part; and
"(L) other activities, consistent with the purposes of this part, to meet the educational needs of
Native Hawaiian children and adults.
"(4) Special rule and conditions.---"(A) Institutions outside hawaii.--The Secretary shall not establish a policy under this section
that prevents a Native Hawaiian student enrolled at a 2- or 4-year degree granting institution of
higher education outside of the State of Hawaii from receiving a scholarship pursuant to
paragraph (3)(1).
"(B) Scholarship conditions.--The Secretary shall establish conditions for receipt of a scholarship
awarded under paragraph (3)(1). The conditions shall require that an individual seeking such a
scholarship enter into a contract to provide professional services, either during the scholarship
period or upon completion of a program of postsecondary education, to the Native Hawaiian
community.
"(b) Administrative Costs.--Not more than 5 percent of funds provided to a recipient ofa grant or
contract under subsection (a) for any fiscal year may be used for administrative purposes.
"(c) Authorization of Appropriations.--

n( 1) In general.-- There are authorized to be appropriated to carry out this section and section
7204 such sums as may be necessary for fiscal year 2002 and each of the 5 succeeding fiscal
years.
"(2) Reservation.-- Of the funds appropriated under this subsection, the Secretary shall reserve $
500,000 for fiscal year 2002 and each of the 5 succeeding fiscal years to make a direct grant to
the Education Council to carry out section 7204.
"(3) Availability.-- Funds appropriated under this subsection shall remain available until
expended.
"Sec. 7206. ADMINISTRATIVE PROVISIONS.
"(a) Application Required.--No grant may be made under this part, and no contract may be
entered into under this part, unless the entity seeking the grant or contract submits an application
to the Secretary at such time, in such manner, and containing such information as the Secretary
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may determine to be necessary to carry out the provisions of this part.
"(b) Special Rule.--Each applicant for a grant or contract under this part shall submit the
application for comment to the local educational agency serving students who will participate in
the program to be carried out under the grant or contract, and include those comments, if any,
with the application to the Secretary.
"Sec. 7207. DEFINITIONS.
"In this part:
"(1) Native hawaiian.-- The term 'Native Hawaiian' means any individual who is-"(A) a citizen of the United States; and
"(B) a descendant of the aboriginal people who, prior to 1778, occupied and exercised
sovereignty in the area that now comprises the State of Hawaii, as evidenced by-"(i) genealogical records;
"(ii) Kupuna (elders) or Kamaaina (long-term community residents) verification; or
"(iii) certified birth records.
"(2) Native hawaiian community-based organization.-- The term 'Native Hawaiian communitybased organization' means any organization that is composed primarily of Native Hawaiians
from a specific community and that assists in the social, cultural, and educational development of
Native Hawaiians in that community.
"(3) Native hawaiian educational organization.-- The term 'Native Hawaiian educational
organization' means a private nonprofit organization that-"(A) serves the interests of Native Hawaiians;
"(B) has Native Hawaiians in substantive and policymaking positions within the organization;

"(C) incorporates Native Hawaiian perspective, values, language, culture, and traditions into the
core function of the organization;
"eD) has demonstrated expertise in the education of Native Hawaiian youth; and
"CE) has demonstrated expertise in research and program development.
"(4) Native hawaiian language.-- The term 'Native Hawaiian language' means the single Native
American language indigenous to the original inhabitants of the State of Hawaii.
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"(5) Native hawaiian organization.-- The term 'Native Hawaiian organization' means a private
nonprofit organization that-"(A) serves the interests of Native Hawaiians;
"(B) has Native Hawaiians in substantive and policymaking positions within the organization;
and
"(C) is recognized by the Governor of Hawaii for the purpose of planning, conducting, or
administering programs (or portions of programs) for the benefit of Native Hawaiians.
"(6) Office of hawaiian affairs.-- The term 'Office of Hawaiian Affairs' means the Office of
Hawaiian Affairs established by the Constitution of the State of Hawaii.
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o Ritchey
From:
To:

Sent:

Attach:

Subject:

"Melody K. MacKenzie" <kaneapu@worldnet.att.net>
<dritchey@hawaii.rr.com>
Monday, April 01,2002 10:15 AM
NHwn Ed Act.doc
Fw: Native Hawaiian Ed. Act

--- Original Message ---From: <kaneapu@att.net>
To: <jvandyke@hawaii.edu>; "Sherry Broder" <broder@hawaiLrr.com>
Cc: <dritchey@hawaii.rr.com>
Sent: Monday, April 01,2002 10:08 AM
Subject: Native Hawaiian Ed. Act
> Jon, Sherry, Denise:
> I hear that Sherry is on the mainland so have left
> voicemail messages at the office, on her cell, on Jon's
> voice mail. I wanted to make sure that everyone got
> this message that if the 2002 Native Hwn. Ed. Act is not
> included in the motion for judo notice, it should bel I
> e-mailed it to Sherry last week, but she may not have
> gotten it. So, here it is again.
>
>
>

> -----------------------------------------

> Get the award winning ISP, AT&T WorldNet Service
> http://download.att.netlwebtag
>
>

> -------------------------------------------> Get the award winning ISP , AT&T WorldNet Service
> http://download.att.netlwebtag
>
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
) CIVIL NO. 02-00139 DAE-KSC
) (Declaratory Judgment)

EARL F. ARAKAKI, et aI,
Plaintiffs,

)

) CERTIFICATE OF SERVICE
vs.
BENJAMIN J. CAYETANO, et al.,

)
)
)
)

}
)

Defendants.

----------------------------------)
CERTIFICATE OF SERVICE

The

undersigned

hereby

certifies

that

a

copy

of

the

foregoing document was duly served upon the aforementioned parties
at their last known addresses on April 2, 2002.
DATED: Honolulu, Hawaii, April 2, 2002.

SHERRY P. BRODER
Attorney for Defendant
OFFICE OF HAWAIIAN AFFAIRS
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