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OFFICE OF HAWAIIAN AFFAIRS DEFENDANTS’
MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION FILED 03/04/02

I. INTRODUCTION

Plaintiffs have challenged several programs established by the
United States and by the State of Hawai'i based on their status as
taxpayers of the State of Hawai'i, Complaint paras. 58(d) and
62 (b)-(c), and as beneficiaries of the Public Land Trust, id.,
paras. 58(a) and 62(a). Well-established case.law confirms that
these two claimed statuies are not sufficient to meef the
requirements for standing mandated by Article III of the United
States Constitution with regard to the wide-ranging but generalized
grievances held by Plaintiffs against these programs, because
Plaintiffs have not alleged any redressable injury caused by the
challenged programs. Their Complaint must therefore be dismissed.

Simultaneously with the filing of this Memorandum in
Opposition to Temporary Restraining Order, the OHA Defendants are
also filing a Motion To Dismiss for lack of standing pursuant to
Federal Rules of Civil Procedure Rule 12 (b) (6) based on the failure
of Plaintiffs’” Complaint to establish the existence of a
redressable injury sufficient to meet the standing requirements of
Article III under the U.S. Constitution. The issue of standing
should be considered first, because it addresses whether this
Honorable Court has jurisdiction over this matter.

This Memorandum in Opposition is filed to address the issues
that would need to be considered in the event that the Court should
somehow conclude that Plaintiffs do have standing. The sections
that follow explain that Plaintiffs are not entitled to the
issuance of a Temporary Injunction. The OHA Defendants have not yet
even been served with the Complaint. Moreover, Local Rule 7.2 (a)

provides for hearings “not less than twenty-eight (28) days after

service.”
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Like Carroll and Barrett, here Plaintiffs have only a
“generalized grievance.” Plaintiffs have failed “to identify any
personal injury suffered by them as a consequence of the alleged
constitutional error, other than the psychological consequence
presumably produced by observation of conduct with which one
disagrees.” Valley Forge Christian College v. Americans United for
Separation of Church and State, 454 U.S. 464, 485 (1982). If this
case is allowed to go forward, "“something in the nature of an
Athenian democracy or a New England town meeting [would be]
oversee[ing] the conduct of the ... Government by means of lawsuits
in federal courts,” and this is not something “that the Founding
Fathers intended.” United States v. Richardson, 418 U.S. 166, 179
(1974). Because this case does not mean the minimum requirements
for a case or controversy under Article III of the U.S.
Constitution, this Complaint must be dismissed.

II. PLAINTIFFS DO NOT HAVE STANDING AS TAXPAYERS TO BRING
THE CLATMS PRESENTED IN THEIR COMPLAINT.

A. Article III Limits Federal Courts To Deciding Matters That

Are “Cases” Or “Controversies.”

As the Honorable Chief Judge David Alan Ezra recently
explained in Carroll v. Nakatani, CV. No. 00-00641, 2002 WL 317617

(D. Hawai'i 2002), at *2:

Before proceeding on the merits of any case, plaintiffs
must establish that they have “standing” to sue, that is,
they must show that they present a “case or controversy.”
U.S. Const. Art. III, § 2. The Supreme Court has
articulated three basic standing requirements: (1) the
plaintiff must have suffered an “injury-in-fact,” which
is actual, concrete, and particularized, not conjectural
or hypothetical; (2) the injury must have been caused by
the defendant; and (3) the injury must be one that is
redressable by the court. See Lujan v. Defenders of
wildlife, 504 U.S. 555, 560-61 (1992); see also Valley
Forge Christian College v. Americans for Separation of
Church and State, 454 U.S. 464, 474-475 (finding that
courts should refrain from deciding “‘abstract questions
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“1MQ$F“S of wide public significance’ which amount to ‘generalized

grievances.’”)
Judge Ezra also noted that "“[t]he Supreme Court has repeatedly
refused to recognize a generalized grievance against allegedly
illegal governmental conduct as sufficient for standing to invoke
the federal judicial power,” id. at *3, and pointed out
specifically that this rule applies to challenges based on alleged
violations of equal protection, such as the present case, in the
same manner that it applies to challenges based on other alleged
constitutional violations. Id. Judge Ezra emphasized this point
by citing to United States v. Hayes, 515 U.S. 737, 743-44 (1995),

where thegCou said that:

The rule against generalized grievances applies with as
much force in the equal protection context as in any
other. Allen v. Wright made clear that even if a
governmental actor is discriminating on the basis of
race, the resulting injury "accords a basis for standing
only to 'those persons who are personally denied equal
treatment' by the challenged discriminatory conduct."”" 468
U.S., at 755, (quoting Heckler v. Mathews, 465 U.S. 728,
740, (1984)); see also Valley Forge Christian College,
supra, at 489-490, n. 26 (disapproving the proposition
that every citizen has "standing to challenge every
affirmative-action program on the basis of a personal
right to a government that does not deny equal protection

of the laws").

The Plaintiffs in the present case have made no effort of any sort
in their 37-page Complaint and accompanying Declarations to allege
or demonstrate any personalized impact whatsoever resulting to any
of them from the governmental programs they‘disagree with. ™This
Court has repeatedly rejected claims of standing predicated on ‘the
right, possessed by every citizen, to require that the Government
be administered according to law...’” Valley Forge Christian
College v. Americans United for Separation of Church and State,
Inc., 454 U.S. 464, 482-83 (1982) (quoting from Fairchild v. Hur’
258 U.S. 126, 129 (1922)). As the sections that foller
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the Plaintiffs have not suffered legally cognizable injuries as
taxpayers or as beneficiaries, and, in any event, the relief they
seek would not provide redress for any injuries to them as
taxpayers or beneficiaries. This cése is thus a classic example of
a generalized grievance that should not be considered by federal
courts. The precedents established by Judge Ezra’s rulings in his
two opinions in Carroll v. Nakatani, 2001 WL 1797494 (D.Hawai'i
2001) and 2002 WL 317617 (D. Hawai'i 2002), require that the

present case be dismissed forthwith for lack of standing.

B. The Courts Have Allowed Taxpayer Standing Only in Vexry

Limited Situations, Because the Link Between Paying Taxes
and Governmental Expenditures Is Invariably Too

Attenuated.

In paragraphs 58(d) and 62(b)-(c) of their Complaint,
Plaintiffs allege standing as taxpayers to the State of Hawai'i.
Gaining standing as a taxpayer in é federal court is an extremely
difficult matter, and a litigant must fit into a narrow and
carefully defined category to succeed in such an endeavor. The
present Plaintiffs fail to meet the applicable criteria, because
they do not allege any particularized injury, they seek a remedy on
behalf of the State of Hawai i rather than on behalf of themselves,
and they seek only prospective relief rather than any direct
financial benefit to themselves.

The U.S. Supreme Court has stated repeatedly that a person’s
status as a taxpayer will almost always not permit standing,
because the link between paying taxes and governmental expenditures
is invariably too attenuated to provide the element of adverseness
necessary to bring the dispute into the sharp focus required for
judicial resolution. See, e.g., Frothingham v. Mellon, 262 U.S.
447 (1923) (refusing to allow a taxpayer to enjoin, under the Tenth
Amendment, expenditures made to reduce maternal and infant
mortality under a federal statute); United States v. Richardson,

418 U.S. 166 (1974) (holding that a taxpayer did not have standing
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to claim that expenditures of the Central Intelligence Agency
violated Article I, sec. 9, cl.7 of the Constitution); Schlesinger
v. Reservists Committee to Stop the War, 418 U.S. 208, 228 (ruling
that litigants seeking to challenge the constitutionality of
allowing members of Congress to retain their status in the military
reserve did not have taxpayer standing); Valley Forge Christian
College v. Americans United, supra (refusing to permit a taxpayer
to challenge, under the Establishment Clause, a conveyance of
property formerly used as a military hospital to the Valley Forge

Christian College) .’
Federal courts apply the same strict standing standards to

cases challenging state expenditures as they apply to challenges to
federal expenditures.? The leading case explaining the standards
that govern such challenges is Doremus v. Bd. of Educ. of Borough
of Hawthorne, 342 U.S. 429 (1952),° where the Court said explicitly

that:
what the Court said of a federal statute is equally true

' The only exception to this uniform rule involves
challenges to expenditures alleged to violate the Establishment
Clause, but this limited exception has never been expanded to
other substantive areas. Flast v. Cohen, 392 U.S. 83, 102
(1968) (permitting a taxpayer to challenge financial aid to
religious schools because there was “a logical nexus between the
status asserted and the claim thought to be adjudicated”); Bowen
v. Kendrick, 487 U.S. 589 (1988) (granting standing to taxpayers
challenging a program of disbursement alleged to exceed
Congress’s power under Article I, Section 8, Clause 1).

2The present case involves a challenge to a program - the
Hawaiian Home Lands Program - established and funded in part by
the federal government and now maintained and funded primarily by

the State.

®See, e.g., Doe v. Madison School Dist. No. 321, 177 F.3d
789 (9th Cir. en banc, 1999), where the court said that Doremus
“controls the requirements for taxpayer standing” in a case
challenging expenditures of municipal and state tax revenues.

6
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when a state Act is assailed: “The party who invokes the
power must be able to show, not only that the statute is
invalid, but that he has sustained or is immediately in
danger of sustaining some direct injury as a result of
its enforcement, and not merely that he suffers in some
indefinite way in common with people generally.”
Commonwealth of Massachusetts v. Mellon, 262 U.S. ([447,]

at page 486 [11923)1- DOVQ‘M'-‘, 4. 6& of Slue of Benu.jk et H&qﬁw\a
Id. at 434 (emphasis added). To establish standing as a taxpayer UsSc
to challenge a state statute or program, therefore, a litigant must
be bringing “a good-faith pocketbook action” involving “a direct
dollars-and-cents injury” rather than a “feigned issue of
taxation.” Id. at 434-35. Justice Jackson criticized the Doremus
plaintiffs by explaining that they were really seeking to litigate
“a'religious difference” rather than a matter that presented a
direct financial injury to them. Id. at 434. Similarly in the
present case, Plaintiffs seek to litigate their views regarding
equal protection and have “feigned” a taxation issue in hopes of
getting before this Honorable Court. This is a classic
“generalized grievance” that should properly be presented to the
political branches for resolution rather than to the judiciary.

The U.S. Court of Appeals for the Ninth Circuit has also been
explicit in recognizing that 1litigants have a very difficult
challenge to establish standing as taxpayers to challenge state
enactments or programs. In the recent decision in Cantrell v. City
of Long Beach, 241 F.3d 674 (9*" Cir. 2001), the court noted that
standing standards are “stricter” and “more stringent” in federal
court (because of Article III) than in étate courts and that
litigants must “establish a direct injury” in order to meet the
federal requirement of establishing “a direct pocketbook injury.”
Id. at 683. Litigants must thus “allege a direct injury caused by
the expenditure of tax dollars,” id., and “set forth the
relationship between taxpayer, tax dollars, and the allegedly

illegal government activity.” Id. (quoting from Hoohuli wv.



Ariyoshi, 741 F.2d 1169, 1178 (9 Cir. 1984), and citing Cammack
v. Waihee, 932 F.2d 765, 770 (9*" Cir. 1991)). The Cantrell
decision provides a direct precedent requiring dismissal of the
present claim, because the court there dismissed a claim by
birdwatchers seeking standing as taxpayers who alleged “injury from
the bond issues relating to the conversion of the [naval base into
a container terminal] and the alleged misuse of tidelands trust
assets.” Id. The court pointed out that the complaint contained
only “conclusory statements regarding waste of taxpayer monies” and

did not establish any “direct pocketbook injury.” Id.?

4 Hoohuli v. Ariyoshi, 741 F.2d 1169 (9% Cir. 1984), does
not provide support for Plaintiffs claim to have standing as
taxpayers. As explained in Section C infra, the present
aintiffs are primarily making a claim on behalf©f the State of
Hawai'i, and the Hoohuli decision explicitly rules that taxpayers
do not have standing to make such third-party claims. Id. at
1174-75. The Hoohuli court’s conclusion that standards governing
challenges to state programs in federal court are different from
the standards governing challenges to federal programs, id. at
1178-79, appears to be inconsistent with the later ruling in
Cantrell v. City of Long Beach, 241 F.3d 674 (9*" Cir. 2001),
where the court said that taxpayers challenging state activities
in federal court “must meet the stricter federal standing
irements of Article III.” Id. at 683 (citing ASARCO, Inc. v.
Kadish, 490 U.S. 605, 618 (1989). See also Rocks v. City of
Philadelphia, 868 F.2d 644, 647 (3™ Cir. 1989) (explaining that
the Supreme Court has repeatedly held that “irrespective of
whether the complaint is against municipal or federal agencies,
federal standing propositions apply in federal court”) And see
Colorado Taxpayers Union, Inc. v. Romer, 963 F.2d 1394, 1400-01
(10t Ccir. 1992), and Taub v. Kentucky, 842 F.2d 912, 919 (éth
Cir. 1988) (both agreeing with Chief Judge Wallace’s dissent in
Hoohuli, and concluding that taxpayers have standing to attack
state programs only when they are challenging allegedly illegal
“appropriations and expenditures that are tied to a direct and
palpable injury threatened or suffered”). But, in any event,
both Hoohuli and Cantrell agree that a taxpayer suit must “set
forth the relationship between taxpayer, tax dollars, and the
allegedly illegal government activity.” 741 F.2d at 1178; 241
F.3d at 683. The present Plaintiffs have failed to set forth
this relationship, and, in particular, have completely failed to

8




C. Plaintiffs Fail to Meet the Standards Required for

Taxpayver Standing Because They Do Not Seek to Reduce

the Amount of Taxes Collected.

To establish that a taxpayer is pursuing a “good-pocketbook
action,” the remedy sought must be one that would reduce
expenditures and thus provide a benefit to the taxpayer. 1In the
present case, Plaintiffs do not challenge the amount of
expenditures or the value of the programs, but rather attack the
manner in which they are conducted. In their Prayer, Plaintiffs
seek to have certain assets transferred from certain parts of the
State Government to other parts of the State Government, and to
restructure the Hawaiian Home Lands Program in a manner that is
“fair to the Homesteaders.” Prayer, paras. A and B. But they make
no request that overall expenditures be reduced, and that absence
is fatal to their claim of taxpayer standing. See, e.g., Reimers
v. Oregon, 863 F.2d 630, 632 n.4 (9* Cir. 1989), where the court
explained that the plaintiff “cannot claim taxpayer standing on
this appeal because he does not challenge the disbursement of state
funds on the chaplain program at OSP. instead he compléins about
the requirement that a specific religion, Roman Catholicism, be
represented on the chaplain staff.” (Also quoted in Doe v. Madison
School Dist. No. 321, 177 F.3d 789, 794 (9* Cir. en banc, 1999).

D. Plaintiffs Fail to Meet the Standards Required for
Taxpayer Standing Because They Are Seeking a Remedy on

Behalf of the State Rather Than Themselves, and They Are

Also Violating Restrictions on Third-Party Standing.

The Ninth Circuit explained in Hoohuli v. Ariyoshi, 741 F.2d
1169 (9" Cir. 1984), that a litigant cannot utilize the status of
being a taxpayer to assert the rights of others. “We find that
plaintiffs, by requesting repayment to the state rather than

show how they would benefit financially from a ruling in their
favor.



damages for themselves, are seeking to protect the interests of the
state. Plaintiffs lack standing to assert the interests of the
state.” Id. at 1174. “The repayment requested is predicated on an
injury, if it can be called that, to the state. The prudential
limitations on standing in federal tribunals counsel against
entertaining such requests.” Id. at 1175. The Hoohuli opinion
points out that this restriction on third-party standing is well-
established: “[A] general standing limitation imposed by federal
courts is that a litigant will ordinarily not be permitted to
assert the rights of absent third parties.” Id. (quoting from
Flast v. Cohen, 392 U.S. 83, 99 n. 20 (1968)).

The primary Prayer in the present case is that the assets of
the Office of Hawaiian Affairs, the Hawaiian Homes Commission, and
the Department of Hawaiian Home Lands be declared to be “property
of the State of Hawaii.” Prayer, para. 2(a). Under Hoohuli, this

is a claim that can be made by the State itself, but not by

individual taxpayers.

BE. Plaintiffs Fail to Meet the Standards Required for
Taxpayer Standing Because They Seek Only Prospective

Relief.

The Ninth Circuit explained in Cantrell v. City of Long Beach,
241 F.3d 674, 684 (9*" Cir. 2001), that “taxpayer status, without
more, does not suffice under Article III to demonstrate an injury
in fact for purposes of ... purely prospective relief.” The
present Plaintiffs have included no request for damages or any
change in the tax structure, and have requested only injunctions
and other prospective relief. Under the clear language of
Cantrell, such claims are not sufficient to establish a redressable

injury to authorize standing under Article III.

F. Plaintiffs Cannot Challenge the Property Tax Exemption
Given to Homesteaders on Hawaiian Home Lands Because They
Have Not Joined Any Counties or County Officials

as Defendants.
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In paragraph 62(c) of their Complaint, Plaintiffs argue that
the exemption of Hawaiian Home Lands lots from real property tax
harms them as taxpayers. The Defendants named in the Complaint.
exercise no responsibility for this decision, however, and the
parties that have been involved in this decision, the counties and
county officials, have not been named or served as defendants. 1In
the absence of these indispensable parties, this Honorable Court
cannot render any relief regarding this matter, and this allegation

cannot therefore be considered. Fed. R. Civ. Pro. Rule 19.

III. PLAINTIFFS DO NOT HAVE STANDING AS BENEFICIARIES OF THE

PUBLIC LAND TRUST TO PURSUE THE PRESENT CLAIM, BECAUSE
THEY ARE NOT BRINGING A CLATIM BASED ON A BREACH OF THE
TRUST TERMS, NOR ARE THEY CLATMING “MISMANAGEMENT” OF THE

TRUST IN ANY NORMAL SENSE OF THE WORD. IN ADDITION, THEY
ARE NOT CLAIMING ANY PERSONAL OR REDRESSABLE INJURY.

In paragraphs 58(a) and 62(a) of their Complaint, Plaintiffs
claim to have been harmed “as beneficiaries of the public land
trust.” A virtually identical claim was presented by Patrick
Barrett (who was represented by the same attorneys representing the
present Plaintiffs), and was rejected by the Honorable Chief United
States District Judge David Alan Ezra in the case of Carroll v.
Nakatani, Barrett v. State, Civ. Nos. 00-00641 DAE KSC and 00-00645
DAE KSC, 2001 WL 1797494 (D. Hawai'i, Order of July 12, 2001).
Judge Ezra explained that “[b]eneficiaries of the Ceded Lands Trust
have the right to challenge the mismanagement of the trust,” citing
Price v. Akaka, 3 F.3d 1220, 1225 (9*" Ccir. 1993), Napeahi v. Paty,
921 F.2d 897, 901 n.2 (9% Cir. 1990), and Keaukaha-Panaewa
Community Association v. Hawaiian Homes Commission, 739 F.2d 1467
(9t" Cir. 1984). Slip op. at 30-31, 2001 WL 1797494 at *11. But
he also explained that these cases were not applicable because
“Plaintiff (Barrett] here is not bringing a claim based on a breach
of the trust terms, and is not claiming ‘mismanagement’ of the

trust in any normal sense of the word.” Id. at 31, 2001 WL 1797494
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at *11. 1Identically, in the present case, Plaintiffs are arguing
that certain federal and state programs violate the Constitution,
but they are not alleging that either government is violating “the
trust terms” or “mismanaging” the trust assets “in any normal sense
of the word.” '

In addition, Plaintiffs are not alleging any personal injuries
nor are they asking this Honorable Court to provide any redress
that would provide them any direct benefits. As explained in
Section II above, such allegations are essential to establish
standing in a federal court. Generalized grievances are
inappropriate for judicial examination and must, under our system
of government, be presented to the political branches for
examination and solution.

IV. STANDARD FOR ISSUANCE OF TEMPORARY INJUNCTION

In the Ninth Circuit, a party seeking a TRO must satisfy the
same test required for the issuance of a preliminary injunction.
Lockheed Missile & Space Co., Inc. v. Hughes Aircraft Co., 887 F.
Supp. 1320 (N.D. Cal. 1995).

The traditional equitable criteria for granting preliminary
injunctive relief are: (1) a strong likelihood of success on the
merits; (2) the possibility of irreparable injury to the plaintiff
if injunctive relief is not granted; (3) a balance of hardships
favoring the plaintiff; and (4) advancement of the public interest
by the issuance of such an injunction. Barahona-Gomez v. Reno, 167
F.3d 1228, 1234, rehrg. en banc, affirmed and remanded, 236 F.3d
115 (9% cir., 2001), citing Los Angeles Memorial Coliseum Comm’n.
v. National Football League, 634 F.2d 1197 (9*" Cir. 1980)).

In the Ninth Circuit, in order to prevail on a motion for
preliminary injunction, the moving party must show either (1) a
combination of probable success on the merits and the possibility
of irreparable harm or (2) that serious questions are raised and

the balance of hardships tips sharply in its favor. 167 F.3d at
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1234-35 (citations omitted). These two formulations represent two
points on a‘ sliding scale in which the required degree of
irreparable harm increases as the probability of success decreases.
Roe v. Anderson, 134 F.3d 1400, 1401, aff’d. sub nom, Saenz v. Roe,
526 U.S. 489 (1999). '

Moreover, “[a] plaintiff must do more than merely allege
imminent harm sufficient to establish standing; he or she must
demonstrate immediate threatened injury as a prerequisite to
preliminary injunctive relief.” Associated General Contractors of
California, Inc. v. Coalition for Economic Equity, 950 F.2d 1401,
1410 (9*" Cir. 1991), cert. denied, 503 U.S. 985 (1992).

Finally, in cases involving the public interest, the court
must also examine whether the public interest favors the plaintiff.
Fund for Animals v. Lujan, 962 F.2d 1391, 1400 (9* Cir. 1991).
This Court should deny the Plaintiffs’ motion because they are
unlikely to succeed on the merits, they have failed to show
irreparable harm and, in balancing the hardships, a temporary
restraining order would do great harm to the Defendants and the
public interest.

v. PLAINTIFFS HAVE FAILED TO SHOW IRREPARABLE HARM
The Ninth Circuit has stated that, “the party seeking the

injunction must demonstrate that it will be exposed to some
significant risk of irreparab A plaintiff must do

more than merely allege /imminent harm sufficient to establish

standing; he or she must demonstrate immediate threatened injury as
a prerequisite to preliminary injunctive'relief.” Associated
General Contractors of California, Inc. v. Coalition for Economic
Equity, 950 F.2d 1401, 1410 (9t Cir. 1991), cert. denied, 503 U.S.
985 (1992). In this instance, the plaintiffs have failed to

demonstrate any injury at all, much less “immediate threatened

injury.”
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A. Plaintiffs’ Allegations of an Equal Protection Vlolatlon
are Insufficient to Show Irreparable Harm

Plaintiffs contend in their memorandum, at p. 20, that merely
alleging the deprivation of a constitutional right is sufficient to
show irreparable harm. Plaintiffs reference only one case, Pubiic
Service Co. v. Town of West Newbury, 835 F.2d 380 (1%t Cir. 1987),
in support of the proposition that alleging a constitutional
deprivation meets the irreparable harm standard. The Public
Service Co. case, however, says quite the opposite, holding that
the alleged deprivation of Pacific Service Company’s procedural due
process rights did not constitute a sufficient showing of
irreparable harm to justify the issuance of an injunction. Id. at

et v VAAM bl Loomonae Oy @ feex CJ\

in Northeastern Florida Chapter of the Ass’n.
General Contractors v. City of Jacksonvilleg, 896 F.3d 1283, rev’d.
on other grounds, 508 U.S. 656, 113 S.Ct. 2297 (1993), the Eleventh
Circuit overturned a district court’s grant of preliminary
injunction. The Court found that the plaintiff, who alleged an
equal protection violation, had failed to show irreparable harm

where the primary harm plaintiff would suffer was “chiefly, if not

completely, economic.” Id. at 1285-86. The Court stated: =

The only area of constitutional jurisprudence where
we have said that an on-going violation constitutes
irreparable injury is the area of first amendment and
right of privacy jurisprudence .. The rationale behind
these decisions was that chilled ech and
invasions of privacy, because of their\ntangible’nature,
could not be compensated for by monetary damages; in
other words, plaintiffs could not be made whole.

Id. at 1285 (citations omitted).

In Legal Aid Society of Hawai'i v. Legal Services Corporation,
961 F. Supp. 1402 (D. Haw. 1997), further proceedings, 980 F. Supp.
1142, summary judgment for defendants, 981 F. Supp. 1288, affirmed

14
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in part and rev’d. in part, 145 F.3d 1017 (9*" Cir. 1998), cert.
denied, 525 U.S. 1015 (1998), the plaintiffs alleged several
different constitutional violations, including First Amendment,
Equal Protection, and Due Process deprivations. In granting the
plaintiffs’ motion for preliminary injunction as to the First
Amendment claims, Chief Judge Alan Key relied on the U.S. Supreme
Court’s holding in Elrod v. Burns, 427 U.S. 347, 372 (1976),
stating that “the loss of First Amendment freedoms, even for
minimal periods of time, unquestionably constitutes irreparable
injury.” 961 F. Supp. at 1417. The court also approvingly cited
11A Wright, Miller, & Kane, Federal Practice and Procedure §
2948.1, at 161 (1995), for the proposition that “[w]lhen an alleged
deprivation of constitutional right is involved, most courts hold

that no further showing of irreparable injury is necessary.” Id.

Most importantly, however, Judge Kay did not apply the Elrod
rationale (or the more general language from Wright, Miller & Kane)
to the Equal Protection or Due Process violations alleged by
plaintiffs. In note 21 at 961 F. Supp. 1417, the court
distinguished first amendment deprivations from other
constitutional violations by stating, “Elrod does not apply to Due
Process or Equal Protection violations and thus such violations q&
must undergo traditional irreparable harm analysis.” Id. “X
Finally, even a cursory review of cases in which preliminary

injunctions have been sought in Equal Protection cases, shows that
the plaintiffs have had to demonstrate irreparable harm. See e.g.,
Roe v. Anderson, 134 F.3d 1400, 1401, aff’d. sub nom, Saenz v. Roe,
526 U.S. 489 (1999), in which plaintiffs alleged an equal
protection violation by the State of California for enacting and
applying a law limiting, for a one year period, AFDC benefits to
recipients moving into the state to the same level of support they
had received in the state from which they moved. 1In upholding a

grant of preliminary injunction, the Ninth Circuit noted that the
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district court had specifically found that the two named plaintiffs
demonstrated the possibility of irreparable harm related to the
specific financial difficulties they were experiencing as a result
of the low welfare payments. 134 F.3d at 1404.

As these cases demonstrate, it is not sufficient merely to
allege an Equal Protection violation. The Plaintiffs must present
evidence to this Court of some “significant risk of irreparable
injury” as a prerequisite to a temporary restraining order or a
preliminary injunction. While the Plaintiffs’ memorandum, at 20-27,
gives many examples of the plaintiffs’ grievances, it makes no
claim to this Court that the individual Plaintiffs will suffer
irreparable injury other than the generalized allegations that
their tax burdens have been increased or that their constitutional
rights have been violated. These generalized allegations are not
sufficient to show irreparable harm. The declarations by
Plaintiffs that are attached to their Motion are similarly devoid
of facts showing irreparable injury. Plaintiffs simply have not
demonstrated, either in their complaint, their motion, or their
declarations any injury that meets this test.

B. Plaintiffs’ Delay in Filing this Lawsuit Negates a
Finding of Irreparable Harm

Plaintiffs’ allegations of irreparable harm are severely
undercut by their delay in filing this action. The U.S. Supreme
Court delivered the Rice v. Cayetano decision, upon which
plaintiffs rely, in February 2000, and the Hon. Helen Gillmor
issued her decision in Arakaki v. State, No. 00-00514 (D. Haw.), in
September 2000. It has been two years since Rice was decided and
18 months since the Arakaki decision was issued. The fact that
Plaintiffs waited for two years after the Rice decision to file
this action is sharply inconsistent with their allegations that
they will suffer irreparable injury if injunctive relief is not

immediately granted. In Oakland Tribune, Inc. v. The Chronicle
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Publishing Co., Inc., 762 F.2d 1374, 1377 (9*" Cir. 1985), the Ninth
Circuit upheld the denial of a preliminary injunction, citing in
part the plaintiff's delay of several years before seeking the

injunction as indicative of a lack of urgency and irreparable harm.

Similarly, in -Wallm_ 78 F. Supp. 2d 36, 41-42

7

(N.D.N.Y. 1999), the court found, inter alia, that a 9 months delay

in filing a civil rights action for denial of First and Fourteenth
Amendment rights, and several months additional delay in bringing
a motion for temporary injunction, weighed against a finding of
irreparable hazrm. The Willikas court cited approvingly the
following language from Citibank, N.A. v. Citytrust, 756 F.2d 273,

276 (2d Cir. 1985):

Preliminary injunctions are generally granted under
the theory that there is an urgent need for speedy action [
to protect the plaintiffs’ rights. Delay in seeking ™\
ement o 0s€é rights, , tends to indicate
at least a reduced need for such drastic, speedy action.
.. Although a particular period of delay may not rise to
the 1level of 1laches and thereby bar®' a permanent
injunction, it may still indicate an absence of the kind
of irreparable harm required to support a preliminary
injunction.

78 F. Supp. 2d at 42. The Willakas court concluded:

Thus, a plaintiff's delay in commencing a lawsuit seeking
protection of his constitutional rights tends to negate
a finding of immediate and irreparable harm necessary for
the issuance of a preliminary injunction. See, e.g.,
Tough Traveler, Ltd. v. Outbound Prods., 60 F.3d 964, 968
(2d Cir. 1995) (denying preliminary injunction where
plaintiff waited nine months to initiate lawsuit and four
more months before moving for a preliminary injunction)
(citing Citibank, N.A., 756 F.2d at 276); Majorica, S.A.
v. R.H. Macy & Co., Inc., 762 F.2d 7, 8 (2d Cir. 1985)
(per curiam) ("Lack of diligence, standing alone, may ...
preclude the granting of preliminary injunctive relief,
because it goes primarily to the issue of irreparable
harm rather than occasioned prejudice."); Costello, 767
F. Supp. at 78 (collecting cases); Railroad P.B.A. of the
State of New York, Inc. v. Metro-North Commuter R.R., 699

17



F. Supp. 40, 43 (S.D.N.Y. 1988) ("Plaintiff's delay in

commencing this lawsuit suggests its own doubts as to the

severity of harm at hand.").
Id. In considering whether Plaintiffs have suffered
irreparable harm, this Court should take into account the
Plaintiffs’ failure to expeditiously file and prosecute this
lawsuit. The fact that they waited two years after the Rice
decision and 18 months after the Arakaki decision before
bringing this action certainly indicates é lack of urgency and

raises serious doubts as to the “severity of harm at hand.”

Plaintiffs argue \ that Defendants would suffer from

minimal harm by granting preliminary injunction since OHA
could continue its current operations. However, as the
attached declarations evidence, there will be severe
detrimental consequences not\ only for OHA employees and
trustees, but also for the many, programs currently funded by
OHA and for the individuals serwved by those programs. The
affidavit of the OHA Administrator lyde Namu o elaborates the
irreparable harm that will be eXperienced by OHA, its
beneficiaries and trust. The OHA Admimnistrator describes the
many community grants in the area of health and human
services, the housing programs, including‘self-help programs,
homesteader loan programs, the number of emp%oyees who work at
OHA and whose jobs would be affected, the number of contracts
outstanding, the amounts already encumbered.

VII. THE DEFENDANTS ARE LIKELY TO PREVAIL ON THE MERITS
OF THIS CASE
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A. Plaintiffs seeking to enjoin governmental programs
have a hea burden to establish that they have a

strong likelihood of success on the merits. In the

resent case, however, the overwhelming likelihood
is that Defendants will prevail on the merits.

Plaintiffs are challenging programs that have been
operating for decades and that have withstood many
constitutional challenges. The Hawaiian Home Lands program
was established in 1921 after Congress debated the
constitutional issues and determined that the program was
constitutional. See, e.g., JdJon M. Van Dyke, The Political
Status of the Native Hawaiian People, 17 Yale Law & Pol’y Rev.
95, 104-05 n.60 (1998) (citing Congressional sources). The
constitutionality of the Office of Hawaiian Affairs has been
examined repeatedly and repeatedly upheld. See, e.g., Jon M.
Van Dyke, The Constitutionality of the Office of Hawaiian
Affairs, 7 U. Hawai'i L. Rev. 63 (1985) (summarizing challenges
and responses). Among the decisions upholding separate or
preferential programs for Native Hawaiians are Naliielua v.
State of Hawaii, 795 F. Supp. 1009 (D. Haw. 1990), aff’d, 940
F.2d 1535 (9th Cir. 1991), and Silva v. United States, Civ.
No. 95-00148 HG (D. Haw. Oct. 19, 1995). 1In Ahuna v. Dept. of
Hawaiian Home Lands, 64 Hawai'i 327, 640 P.2d 1161 (1982), the
Hawai'i Supreme Court recognized that Native Hawaiians should
be governed by the same legal standards that govern other
Native Americans. “The Congress has. exercised its
constitutional authority through the enactment of 160 Federal
laws that either provide for the specific needs or conditions
of Native Hawaiians or include Native Hawaiians in the class
of Native Americans to be affected by those laws.” See U.S.
Supreme Court Brief for the Hawaii Congressional Delegation as
Amicus Curiae Supporting Respondent, Rice v. Cayetano, 1999 WL
557289, 557303; see also Table of Federal Acts Affecting
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Native Hawaiians, Al. The Hawaii State Constitution
established the Office of Hawaiian Affairs (Sec. Article XII).
Responsibility for Hawaiian Homes Commission was a condition
precedent imposed by the Federal Government for statehood in
the Admissions Act and consequently, the Hawaiian Homes
Commission Act is part of the Hawaii State Constitution. ™“The
State and its people do hereby accept, as a compact with the
United States, or as conditions or trust provisions imposed by
the Untied States, relating to the management and disposition
of the Hawaiian home lands, the requirement that section 1
hereof be included in this constitution, in whole or in part.”
The State and its people do further agree and declare that the
spirit of the Hawaiian Homes Commission Act looking to the
continuance of the Hawaiian homes projects for the further
rehabilitation of the Hawaiian race shall be faithfully

carried out. (See Article XII, Sections 2 and 3, Hawaii State

Constitution.) r“beclaration of purpose. (A) The people of
the State of Hawaii and the United States of America as set
forth and approved in the Admission Act, established a public
trust which includes among other responsibilities, betterment
of conditions for native Hawaiians. The people of the State
of Hawaii reaffirmed their solemn trust obligation and
responsibility to native Hawaiians and furthermore declared in
the state constitution that there be an office of Hawaiian
affairs to address the needs of the aboriginal class of people
of Hawaii.” )

The validity of the underlying trusts that formed the
basis for the establishment of the Office of Hawaiian Affairs
and the Department of Hawaiian Home Lands was not presented to
or considered by the Supreme Court in Rice v. Cayetano, 120
S.Ct. 1044,1059 (2000), but the historical basis for this

trust is well grounded in state and federal statutes. The
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State of Hawai'i’s role as trustee of the Public Land Trust
for the benefit of Native Hawaiians is spelled out in Article
XII, Section 4 of Hawaii’s Constitution, and the Hawai'i
Supreme Court recently confirmed “that the State’s obligation

to native Hawaiians is firmly @established in our

constitution.” Office of Hawaiian Affairs v. State, 96
Hawai'i 388, 401, 31 P.3d 901, 914 (2001).

e 8 e e e et

"iﬁnﬁﬁéii—decisions in Rice v. Cayetano, both the District
Court and the Ninth Circuit concluded that programs designed
by the State to meet its trust obligations to Native Hawaiians

would meet the strict scrutiny test, if that test were

e

vL_EEE&&EEE&ELJFEEEESGEE‘EBeSe opinions were reversed by the
) Supreme Court on other grounds, the conclusions of the lower
courts on the compelling Jjustification to meet the trust
obligation were not affected by the Supreme Court’s opinion.

Although both the District Court and the Court of Appeals
ruled in Rice that the Hawaiians-only vote for OHA Trustees
needed only to meet the rational-basis 1level of judicial
review, both courts also commented on whether this limitation
would meet the strict-scrutiny test, perhaps in anticipation
of this issue being addressed on appeal. U.S. District Court
Chief David Ezra said that the State’s interest in limiting
the voting to persons of Hawaiian ancestry when it conduct the
1996 Native Hawaiian Vote (to determine views on sovereignty)
was “rationally related to, and perhaps even compelling in
light of, the state’s unique obligation to Native Hawaiians as
demonstrated by its constitution and the [Hawaiian Homes
Commission Act].” Rice v. Cayetano (I), 941 F.Supp. 1529,
1544 (D.Haw. 1996).The Court of Appeals went into this subject
in more detail, and explicitly addressed the argument that the

Hawaiians-only voting scheme for OHA Trustees violated the

strict-scrutiny test mandated by Adarand Constructors v. Pena,
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515 U.S. 200 (1995). In an opinion written by Judge Pamela
Rymer, the court said that it did not think the strict-
scrutiny test should apply, but then it concluded without
hesitation that the Hawaiians-only vote could meet that test.
Judge Rymer’s language on this issue is quoted in full because
of its importance to this discussion:

However, even if the voting restriction must be subjected
to strict judicial scrutiny because the classification is
based explicitly on race, it survives because the
restriction is rooted in the special trust relationship
between Hawaii and descendants of aboriginal peoples who
subsisted in the Islands in 1778 and still live there -
which is not challenged in this appeal. Thus, the scheme
for electing trustees ultimately responds to the state’s
compelling responsibility to honor the trust, and the
restriction on voter eligibility is precisely tailored to
the perceived value that a board “chosen from among those
who are interested parties would be the best way to
insure proper management and adherence to the needed
fiduciary principles.” 1 Proceedings of the
Constitutional Convention of Hawaii of 1978, Standing
Comm. Rep. No. 59 at 644.

Given the fact that only Hawaiians and native
Hawaiians are trust beneficiaries, there is no race-
neutral way to accord only those who have a legal
interest in management of trust assets a say in electing
trustees except to do so according to the statutory
definition by blood quantum which makes the beneficiaries
the same as the voters. We therefore conclude that
because Hawaiians and native Hawaiians have the right to
vote as such, not just because they are Hawaiian, that
the Equal Protection Clause does not preclude Hawaii from
restricting the voting for trustees to Hawaiians and
excluding all others.

Rice v. Cayetano, 146 F.3d 1075, 1082 (9*" Cir. 1998) (emphasis
added) . The second paragraph quoted above is especially important,
because it addresses the question whether a “less drastic
alternative” could be devised to meet the government’s compelling
interests, and the Court of Appeals concluded that one cannot be

developed, because of the close and essential link between the
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Native Hawaiian People and their assets.®

Substantial precedents thus support the constitutionality of
the programs Plaintiffs are challenging, and it would be impossible
to conclude that the Plaintiffs have a strong likelihood of success

in their efforts to attack these long-established governmental

activities.
B. The Unique Political Status of the Native Hawaiian
People.

Although they have been subjected to considerable turmoil and
dislocation during the past two centurieé, the Native Hawaiian
People continue to be a unique and distinct people with their own
language, social system, ancestral and national lands, customs,
practices, and institutions.® The United States has a special
responsibility for the welfare of the native peoples of the United
States, including WNative Hawaiians.’ The United States has
recognized and reaffirmed that (A) Native Hawaiians have a
cultural, historic, and land-based link to the indigenous people
who exercised sovereignty over the Hawaiian Islands, and that group
has never relinquished its claims to sovereignty or its sovereign
lands; (B) the United States Congress does not extend services to

Native Hawaiians because of their race, but because of their unique

> Another commentator concluding that programs established
specifically to assist Native Hawaiians will pass the strict
scrutiny test is Robert J. Diechert, Note, The Fifteenth
Amendment at a Crossroads: Rice v. Cayetano, 32 Conn. L. Rev.
1075, 1123 (2000) (concluding that requiring persons to have
Hawaiian blood to participate in benefit programs “is the only
effective means of delineating who was harmed and who is entitled

to benefits to redress the harm in this case”).

& See, Apology Resolution.

7 See Hawaiian Homelands Homeownership Act of 2000, Sec.
202(2).
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status as the indigenous people of a once sovereign nation as to
whom the United States has established a trust relationship; (C)
the United States Congress has also delegated broad authority to
administer a portion of the Federal trust responsibility to the
State of Hawai'i; (D) the political status of Native Hawaiians is
comparable to that of American Indians; and (E) the aboriginal,
indigenous people of the United States have (i) a continuing right
to autonomy in their internal affairs and (ii) an ongoing right of
self-determination and self-governance that has never been
extinguished.?®

The political relationship between the United States and the
'Native Hawaiian People has been recognized and reaffirmed by the
United States as evidenced® by the inclusion of Native Hawaiians
in--(A) the Native American Programs Act of 1974,!° (B) the American
Indian Religious Freedom Act,!*! (C) the National Museum of the
American Indian Act,!? (D) the Native American Graves Protection and
Repatriation Act,!® (E) the National Historic Preservation Act,?* (F)
the Native American Languages Act of 1992,!® (G) the American

Indian, Alaska Native and Native Hawaiian Culture and Arts

8 See Hawaiian Homelands Homeownership Act of 2000, Sec.
202(13).

® See id., Sec. 202(14).
Y42 U.S.C. 2291 et seq.
42 U.S.C. 1996 et seq.

220 U.S.C. 80g et seq.

¥ 25 U.s.C. 3001 et seq.
“16 U.S.C. 470 et seq.

5106 Stat. 3434.
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Development Act,'® (H) the Job Training Partnership Act,!’ and (I)

the Older Americans Act of 1965.1'°
In the area of housing, the United States has recognized and

reaffirmed the political relationship with the Native Hawaiian
People through!® (A) the enactment of the Hawaiian Homes Commission
Act, 1920,%° which set aside approximately 200,000 acres of public
lands that became known as Hawaiian Home Lands in the Territory of
Hawai'i that had been ceded to the United States for homesteading
by Native Hawaiians in order to rehabilitate a landless and dying
people; (B) the enactment of the 1959 Admission Act? (i) by
transferring to the State of Hawaii title to the public lands
formerly held by the United States, and mandating that those lands
be held in public trust, for the betterment of the conditions of
Native Hawaiians, as that term is defined in section 201 of the
Hawaiian Homes Commission Act, 1920, supra, and (ii) by
transferring the United States responsibility for the
administration of Hawaiian Home Lands to the State of Hawai'i, but
retaining the authority to enforce the trust, including the
exclusive right of the United States to consent to any actions
affecting the lands which comprise the corpus of the trust and any
amendments to the Hawaiian Homes Commission Act, 1920, enacted by

the legislature of the State of Hawaii affecting the rights of

¥20 U.S.C. 4401 et segq.
729 py.s.C. 1501 et seq.

42 U.S.C. 3001 et seq.

¥ See Hawaiian Homelands Homeownership Act of 2000, Sec.
202 (15).

® Hawaiian Homes Commission Act, 1920, 42 Stat. 108 et seq.
(1921).

2an Act to Provide for the Admission of the State of Hawaii
into the Union, 73 Stat. 4 (1959).
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beneficiaries under the Act; (C) the authorization of mortgage
loans insured by the Federal Housing Administration for the
purchase, construction, or refinancing of homes on Hawaiian Home
Lands under the Act of June 27, 1934;% (D) authorizing Native
Hawaiian representation on the National Commission on American
Indian, Alaska Native, and Native Hawaiian Housing;?* (E) the
inclusion of Native Hawaiians in a housing loan program for Native

% and (F) the enactment of the Hawaiian Home

American veterans;?
Lands Recovery Act,?® which establishes a process for the conveyance

of Federal lands to the Department of Hawaiian Homes Lands that are
equivalent in value to lands acquired by the United States from the
Hawaiian Home Lands inventory.

The State of Hawai'i has consistently recognized the right
of the Native Hawaiian People to reestablish an autonomous
sovereign governmént with control over the lands and resources that

belong to the Native Hawaiian People.?® The Hawai'i Supreme Court

2 National Housing Act, 42 Stat. 1246 et seq., chapter 847;
12 U.S.C. 1701 et seq.

B pyblic Law 101-235.

2438 U.S.C. sec. 3764, applicable to subchapter V of chapter
37 of title 38, United States Code.

% Hawaiian Home Lands Recovery Act, 109 Stat. 357; 48 U.S.C.
491, note prec.

% gee Act 359 (1993), which recognized that the Native
Hawaiian People were “denied...their lands,” Findings para. 9,
and which also “recognized the Hawaiian sovereignty movement, ”
State v. Lorenzo, 77 Hawai'i. at 221, 883 P.2d at 643; Act 200
(1994), through which the 1994 Hawai'i State Legislature
established a process designed to facilitate efforts of the
Hawaiian people “to restore a nation of their own choosing;” Act
329 (1997), in which Hawai'i’s Legislature characterized the
1993 Apology Law as an accurate recounting of “the events of
history relating to Hawaii and Native Hawaiians,” called for a
“lasting reconciliation” and “a comprehensive, just, and lasting
resolution,” and provided partial funding to undertake a

26



has also consistently recognized that Native Hawaiians have the A9w;§g4
same legal status as other Native Americans and have separate and
distinct legal rights under state law.?’ The Hawai'i State Senate
and the State House of Representatives each passed resolutions in
2000 and 2001 supporting the recognition of an official political
relationship between the United States government and the Native
Hawaiian People, as well as the need to develop a government-to-
government relationship between the Native Hawaiian Nation and the

United States.?®

complete inventory of the Public Lands and established a joint
committee consisting of representatives of the Governor, the
Legislature, and OHA to determine “whether lands should be
transferred to the office of Hawaiian affairs in partial or full
satisfaction of any past or future obligations under article XII,
section 6 of the Hawaii Constitution” (Section 3); H.R.S. Sec.
6K-9, stating that the Island of Kaho'olawe and its waters shall
be transferred “to the sovereign native Hawaiian entity upon its
recognition by the United States and the State of Hawaii.”

27 See Ahuna v. Department of Hawaiian Home Lands, 64
Hawai' i 327, 339, 640 P.2d 1161, 1168-69 (1982) (to determine “the
extent or nature of the trust obligations” owed to the Native
Hawaiians by this Department, the Court turned to “well-settled
principles enunciated by the federal courts regarding lands set
aside by Congress in trust for the benefit of other native
Americans, i.e., ARmerican Indians, Eskimos, and Alaska natives,”
because it recognized that Native Hawaiians have the same legal
status as these other native peoples: “Essentially we are dealing
with relationships between the government and aboriginal people.
Reason thus dictates that we draw the analogy between native
Hawaiian homesteaders and other native Americans.”); Public
Access Shoreline Hawai'li v. Hawai'i County Planning Commission,
79 Hawai'i 425, 903 P.2d 1246 (recognizing and explaining the
traditional and customary rights of native
Hawaiians); Ka Pa‘'akai O Ka 'Aina v. Land Use Commission, 94
Hawai i 31, 46, 7 P.3d 1068, 1083 (2000) (confirming that “to the
extent feasible when granting a petition for reclassification of
district boundaries,” the Land Use Commission must “protect the
reasonable exercise of customarily and traditionally exercised
rights of native Hawaiians”).

2 see Committee Report 107-66 at 41 n. 91 and at 53-60
(reprinting H. Con. Res. 41 (2000), S. Res. 45 (2000), H. Con.

27
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C. THE STATE OF HAWAI'I’'S TRUST OBLIGATIONS TO NATIVE
HAWAIIANS ARE PARTICULARLY IMPORTANT BECAUSE THEY
STEM FROM THE CONGRESSIONAT, ENACTMENT ADMITTING
HAWAI'I TO STATEHOOD.

When Congress imposes trust responsibilities in statutes
admitting territories into the Union as states, Article VI of the
U.S. Constitution?® requires the states to defer to those admission
enabling acts and to comply with the trust responsibilities.3® A
recent case that supports the claims filed by the Plaintiffs is
Idaho v. United States,’ where the U.S. Supreme Court awarded title
to disputed submerged lands to the Coeur d’Alene Tribe, even though
normally such lands would pass from the federal government to a
state at the time of statehood. The court ruled in favor of the
tribe because of the importance of protecting native property and
the presumption that anything not explicitly transferred by a
native group remains as their property for their benefit. This
case reaffirms the common canon that if statutes or presumptions

point in conflicting directions, courts must interpret that

Res. 23 (2001), and S. Res. 97 (2001)).

2% y.s Const., art. VI, para. 2 (“Laws of the United
States...shall be the supreme Law of the land; and the Judges in

every State shall be bound thereby...”).

30 see, e.g., Gladden Farms v. State, 633 P.2d 325, 327
(Ariz. 1981); Kadish v. Arizona State Land Department, 747 P.2d
1183, 1185 (Ariz. 1987); Branson v. Romer, 958 F. Supp. 1501,
1514-16 (D. Colo. 1997); Alamo Land & Cattle Co. v. Arizona, 424
U.S. 295, 302 (1976); Lassen v. Arizona ex rel Arizona Highway
Dept., 385 U.S. 458 (1967); Ervien v. United States, 251 U.S. 41,
47 (1919); United States v. New Mexico, 536 F.2d 1324 (10*" Cir.
1976); United States v. 11.2 Acres of Land, More or Less, in
Ferry County, Washington, 293 F. Supp 1042 (1968); United States
v. 78.61 Acres of Land in Dawes and Sioux Counties, Nebraska, 265
F. Supp. 564 (1967); County of Skamania v. State, 685 P.2d 576

(Wash. 1984).
3 Tdaho v. United States, 121 S.Ct. 2135 (2001).
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conflicting law in favor of native peoples.

VIII. CONCLUSION

Based on the foregoing, the instant case should be dismissed.

DATED: Honolulu, Hawai' i, March 7, 2002.

ﬁ§M¢MK P [oan

SHERRYVYP. BRODER
Attorney for OFFICE OF
HAWAIIAN AFFAIRS Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

EARL F. ARAKAK]I, et. al,, ) CIVILNO. CV 02-00139 SOM KSC
) (Complaint for Declaratory Judgment)

Plaintiffs,
Vs.
BENJAMIN J. CAYETANO, et.al,,

State Defendants,

HAUNANI APOLIONA, et al., AFFIDAVIT OF CLYDE W. NAMU'O

OHA Defendants

RAYNARD C. SOON, et al.,
HHCA/DHHL Defendants,

THE UNITED STATES OF AMERICA, and
JOHN DOES 1-10,

Defendants.

A vvvvvvvvvvvvvvvvvv

AFFIDAVIT QF CL.YDE W NAMII'O
STATE OF HAWAII )
CITY AND COUNTY OF HONOLULU ; .
CLYDE W. NAMU’O, being first duly sworn on oath, deposes and says that:
1. Iam the Administrator of the Office of Hawaiian Affairs ("OHA"), a public trust
established by Article XII, Hawaii Constitution, with enabling legislation contained in Hawaii
Revised Statutes Chapter 10. Our mission is to better the conditions of Hawaiians and native

Hawaiians.

2. 1am making this Affidavit based upon my personal knowledge and I am competent to



to testify on these facts.

3. Included in my responsibilities is the administration at least 96 active contracts with
outstanding contractual obligations by OHA totaling approximately $4.6 million. These
contracts range in purpose from restoring fishponds to constructing a multi-purpose community
center. OHA programs affect people in all walks of life throughout the State of Hawai'i.

4. These outstanding contracts are in various stages of completion and OHA is
contractually liable to those with whom we contract. OHA'’s failure to honor its contractual
obligations may lead to liability and damages against OHA as an agency and as a public trust.

5. Reliance upon these contracts by individuals and communities throughout the State is
self-evident. Clearly, termination of these contracts will have wide spread impact on the
approximately 255,000 native Hawaiian beneficiaries of the OHA public trust in the form of loss
of services and the immediate unemployment of those individuals funded by these contracts.

6. OHA has a specific mandate to better the conditions of all Hawaiians. It carries out
programs that advocate for their rights and entitlements as well as improves their financial,
educational, and housing opportunities. The following are a few specific examples of ongoing
OHA funded projects which will be affected by the issuance of a temporary restraining order:

(a) OHA currently provides $667,000.00 in funding for the construction of a new
gymnasium complex in Keaukaha known as the Kawananakoa Gym. This is a public facility on
Department of Hawaiian Home lands which will be operated by the County of Hawai'i and the
Department of Parks and Recreation. It is predicted that 337,091 community members will use
this facility annually.

(b) OHA has pledged $1.35 million in joint funding (Act 144, SLH 2001) with the
Department of Land and Natural Resources to complete the design and construction of the

infrastructure improvements for the Kikala Keokea subdivision located on the island of Hawai'i.



OHA will have successfully provided infrastructure for the 65 lot subdivision. The subdivision
was created specifically to relocate families who were displaced from lava flow in Kalapana.

Should this effort be terminated, approximately 260 beneficiaries will be impacted.

(c) OHA funded $581,948.00 to Na Pua No’eau, the Center for Gifted and
Talented Native Hawaiian Children, at the University of Hawai’i at Hilo. This statewide gifted
and talented program provides education and cultural enrichment programs for 600 students and
their families to enhance student learning and achievement. It employs 188 people.

(d) Additionally, through the University of Hawaii - Kapi'olani Community
College, OHA has committed funds for the training and technical assistance for Native Hawaii
Revolving Loan Fund applicants and borrowers in the amount of $86,760.00 which will impact

at least 250 native Hawaiians over a two year span.

(e) In May of 2000, OHA settled a lawsuit, Office of Hawaiian Affairs etal , v.
Department of Edncation, et. al., Civil No. 95-2970-08 in the First Circuit Court of Hawaii

against the DOE for its lack of proportional funding for Hawaiian language immersion programs.
The settlement requires OHA provide one dollar for every two dollars of new monies
appropriated by DOE for the Hawaiian language immersion program. The settlement requires
that OHA spend up to $500,000.00 per year over a period of 5 years while the DOE is required to
spend up to $1 million dollars a year for that same period. OHA is now in the second of our five
year commitment. As a result of this settlement, $7.5 million dollars of new monies are available
to fund these programs for Hawaii’s public school students. At least 2,000 students will be
affected statewide if this funding is terminated.

(f) OHA funds the multi-service non-profit Alu Like, Inc. in the amount of
$43,754.00 for training and technical assistance to new Native Hawaiian Revolving Loan Fund

borrowers. Also to Alu Like, OHA provided $55,000.00 in behalf of the Assets for Independence



Act (AFIA) - Individual Development Accounts (IDA) Demonstration Program to provide training
and support of economic literacy training in partnership with the Bank of America. In a follow-up
match pooling of funds, OHA provided $100,000.00 to be disbursed over a three year period. In
support of an Alu Like core program, OHA provided $596,000.00 for its multi-service project. Por
all supported projects, OHA has committed $546,732.00.

(g) OHA has awarded $500,000.00 to Na Leo Pulama ‘O Maui, a family-based
education center focusing on preschool level Hawaiian language immersion. The $500,000.00 is
for construction of a multi-purpose language resource center in Wailuku, Maui. The $500,000.00
is yet to be disbursed under the agreement.

(h) OHA provided funding in the amount of $574,810.00 to the Native Hawaiian
Legal Corporation whose mission is to provide advice and counsel and represent claimants in the
assertion or defense of individual claims as provided under Hawaii Revised Statutes 674. In
addition, OHA provides annual funding which constitutes the major operating budget for the Native
Hawaiian Legal Corporation. Ms. Mahealani Kamau'’u, Executive Director of the Native Hawaiian
Legal Corporation, has provided the Court with a separate Affidavit describing this program.

(i) The Native Hawaiian Revolving Loan Fund (NHRLF) is a federally funded
business loan program for Native Hawaiians whose mission is to increase sustainable, Native
Hawaiian-owned businesses by fostering economic independence, fiscal responsibility, and job
development. OHA’s Native Hawaiian Revolving Loan Fund (“NHRLF”) started in 1989 and
has made a total of 409 business loans totaling 17.7 million dollars. At present, the program has
140 loans outstanding for a total amount of $4.1 million. If this program were terminated, over
300 jobs would be lost throughout the State.

(3) The NHRLF also provides Training and Technical Assistance (T&TA) to

promote Native Hawaiian business ownership and increase the entrepreneurial and management



skills of our loan recipients. It employs ten private contracted consultants (27 employees) who in
turn counsel and assist 54 businesses statewide. Should this program cease, the 140 loan
recipients would be without the assistance needed to increase the odds of their businesses’
survival.

(k) The NHRLF is presently processing 112 loan applications for a total of $5
million dollars. The termihation of this program would destroy the hope of future economic
development for our beneficiaries throughout the State.

7. In addition to providing funding for programs and projects, OHA is an advocate of for
native Hawaiians rights. OHA has been and is active in native Hawaiian water rights cases, in
obtaining its legal entitlements to ceded lands revenues, in preserving its public land trust assets,
and in advocating before various State and Federal decision-making forums. A femporary
restraining order terminating OHA programs will also silence OHA's advocacy for Hawaiian

rights.

8. In view of the foregoing, I strongly recommend that the temporary restraining order

not be issued.

FURTHER AFFIANT SAYETH NAUGHT.

Qo g, .,

9
v CLYDE W. NAMU’O

Subscribed and sworn to before me
this 7th day of March, 2002

ﬂmggg")% MLAISE,
Notary Public, State of Hawaii
NAME: Genevieve 1. Hoomana

My commission expires: »-1g0hH
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

EARL F. ARAKAKI, et al, ) CIVIL NO. 02-00139 DAE-KSC
(Declaratory Judgment)

Plaintiffs,
CERTIFICATE OF SERVICE

vs.

)

)

)

)

)

BENJAMIN J. CAYETANO, et al., )
)

)

Defendants. )

)

)

CERTIFICATE OF SERVICE
The undersigned hereby certify that a copy of the foregoing
document was duly served upon the aforementioned parties at their
last known address this ]  day of March, 2002 by hand delivery.

DATED: Honolulu, Hawaii, March :L, 2002.

™ Pl —

SHERRO P. BRODER
Attorney for Defendant
OFFICE OF HAWAIIAN AFFAIRS






