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Abstract
Copyright is instrumental in promoting the progress of science by

encouraging authors and other creators to produce and disseminate
creative works by granting them an exclusive property right over the
creative resources they produce. However, only some copyrighted
works correlate with this goal. Some works do not promote a better
society, while others harm society's well-being. The existence of these
works demonstrates that the legal structures in copyright law are
somehow encouraging the production of works that do not correlate
with the goals of progress. One reason might be that the law has not
adequately defined the word "progress." The ill-definition of
progress, the grant of exclusive property rights over creative
resources, and the reliance on market rewards to support the incentive
to create all undermine the creation of socially impactful works that
have a more direct bearing on societal progress.

This Article hypothesizes that the cause for the disconnect between
creative production and societal progress is due to copyright law 's
assumption that there is a single motivator for creativity, which is
market rewards, when human beings are motivated to creativity for a
multitude of reasons some intrinsic, such as the innate desire to
improve and make a difference, and others extrinsic, such as the
motivator to make money from the market. This Article will show how
artistic and creative works created by an intrinsically motivated
author or creator can facilitate dialogue, include and support
marginalized communities, create social change, and mobilize people
for social innovation. This indicates that the content of creative works
and their impact on society vary depending on whether the author or
creator was intrinsically or extrinsically motivated when the work was
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created, meaning that motivators matter when producing works. As a
result, this Article proposes that intrinsic motivators must be insulated
from extrinsic ones and presents a taxonomy of normative
arrangements of how creative resources may be allocated in society
based on the first author's and subsequent users' motivation for
creating works.
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I. INTRODUCTION

Cafe Society opened in 1938 on Sheridan Square. It was the first
racially integrated nightclub in New York City.1 In this nightclub in
March 1939, 23-year-old Billie Holiday walked up to the microphone
to sing her night's final song, "Strange Fruit." The servers stopped
serving food when she performed, and all lights went out, leaving the
room completely black except for a spotlight on her face. Then she
sang softly in her raw and emotional voice: "Southern trees bear a
strange fruit, Blood on the leaves and blood at the root, Black body
swinging in the Southern breeze, Strange fruit hanging from the poplar
trees . . . ." When Holiday finished, the spotlight went off. When the
lights came back on, the stage was empty. Holiday was gone, and there
was no encore per her request. Holiday performed "Strange Fruit" in
this fashion for 20 years until her untimely death at 44.

Before Billie Holiday performed the song, selling one million
copies and making it the bestselling record of her career and a
powerful protest against slavery and racism in the South, "Strange
Fruit" was a poem written by the son of Russian Jewish immigrants
and an English teacher in the Bronx.2 Abel Meeropol, influenced by a
photograph of the lynching of two black teens in Indiana in 1930, felt
motivated to write the poem "Bitter Fruit," publishing it in the New
York Teacher Journal in 1937 and again in a Marxist journal, the New
Masses, before turning the poem into a song, setting it to music, and
performing it with his wife, African-American singer Laura Duncan.3

When Meeropol approached Holiday to perform the song, she was
reluctant for fear of politicizing her performances and being targeted.
But the frequent requests and positive audience response for "Strange
Fruit" prompted Holiday to take the risk, perform, and soon close out
every performance with the song.4

1. Sarah Bean Apmann, Cafe Society, The Wrong Place for the Right People,
OFF THE GRID: VILLAGE PRESERVATION BLOG (Dec. 30, 2015),
https://www.villagepreservation.org/2015/12/30/cafe-society-the-wrong-place-for-
the-right-people/ [https://penua.cc/ZB6G-P6KM].

2. Liz Fields, The Story Behind Billie Holiday's "Strange Fruit," PB S (Apr. 12,
2021), https://www.pbs.org/wnet/americanmasters/the-story-behind-billie-
holidays-strange-fruit/17738/ [https://perma.cc/YV7K-YR7E].

3. Patrick Ryan, "Strange Fruit": The History Behind Billie Holiday's
"Radioactive" Protest Song That Inspired Hulu Film, USA TODAY (Feb. 27, 2021,
7:00 AM), https://www.usatoday.com/story/entertainment/music/2021/02/27/billie-
holiday-strange-fruit-true-story/6834106002/ [https://penna.cc/HPF5-KKUU].

4. Id.
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"Strange Fruit" was considered "a declaration of war . . . the
beginning of the civil rights movement" and pivotal in bringing racism
in the South and the Jim Crow era to general public awareness.5 In
1999, TIME Magazine named "Strange Fruit" the "best song of the
century."6 In 2002, the Library of Congress added the song to the
National Recording Registry for its cultural and historical
significance.' Meeropol's penning of the poem and Holiday's
performance were personally and professionally risky. Holiday stated,
"The first time I sang [the song], I thought it was a mistake . . . there
wasn't even a patter of applause when I finished. Then a lone person
began to clap nervously. Then suddenly everyone was clapping."' As
Holiday performed the song more frequently and the song became a
feature performance, she

witnessed a range of reactions, from tears to walkouts
and racist hecklers. Radio stations in the US and abroad
blacklisted it, and Holiday's label, Columbia Records,
refused to record it. When she toured the song, some
proprietors tried discouraging her from singing it for
fear of alienating or angering their patrons.9

Adverse public reaction to "Strange Fruit" shows that Meeropol's
and Holiday's motivation for bringing the song to the public could not
have been public entertainment to become famous, make money, or
win awards.

Meeropol's and Holiday's motivation in bringing "Strange Fruit" to
the public was to convey a message and highlight the atrocities of
slavery. They intended to tell a particular story about how property
owners in the South enslaved people and mistreated them. With words
and music, Meeropol and Holiday tried to evoke specific emotions in
their audiences and change the dynamics of racial relations. As
Meeropol explained in 1971, "I wrote Strange Fruit because I hate
lynching, and I hate injustice, and I hate the people who perpetuate

5. DAVID MARGOLICK, STRANGE FRUIT: BILLIE HOLIDAY, CAFE' SOCIETY, AND
AN EARLY CRY FOR CIVIL RIGHTS 17 (2000).

6. Ryan, supra note 3.
7. Id.
8. Aida Amoako, Strange Fruit: The Most Shocking Song ofAll Time?, BBC

(Apr. 17, 2019),
https://www.bbc.com/culture/article/20190415-strange-fruit-the-most-shocking-
song-of-all-time [https://penna.cc/FVE4-B3VJ].

9. Id.
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it." 1 0 His motivation for the poem stemmed from internal stirrings of
injustice that fueled his desire for change. External rewards, such as
the promise of money, recognition, or social status, did not motivate
him. Society today benefits from the impact of his work, Holiday's
spirited performance, and the attention they drew to a particular
socioeconomic injustice at a pivotal time in history because of the
professional risks they took.

Many creators, like Meeropol and Holiday, engage in creative
activities to improve social conditions and highlight specific social
issues,"1 ranging from racial inequality to poverty,12  quality
education,13  and diversity, equity, and inclusiveness.14  Their
motivation for creativity in these cases is primarily intrinsic, with a
monetary or other extrinsic motive being a secondary condition
pursued only to sustain and support their creative endeavors.
Copyright law does not distinguish between its protection of socially
impactful works and commercially tradeable pieces. Neither does
copyright law distinguish between authors who are intrinsically
motivated to create and authors motivated by external incentives, such
as the market rewards that accrue from making a blockbuster movie.

10. Id.
11. Even if they were motivated by the need for social change, they still sought

copyright registration for their work. For example, the poem and the musical
accompaniment for "Strange Fruit" was registered with the Copyright Office in
1940. U.S. Copyright Registration Class E pub. 82851 (date of publication Feb. 8,
1940) ("Strange Fruit" By Lewis Allan; Claimant Edward B. Marks Music Corp.)
(Work Type Musical Composition) https://publicrecords.copyright.gov/application-
card/CC19381945EP_82400-84099.0451 [https://penna.cc/M7HY-UXSW]; U.S.
Copyright Registration Class E pub. 84363 (date of publication April 10, 1940)
("Strange Fruit" By Lehman Engel; Claimant Edward B. Marks Music Corp.) (Work
Type Republished Musical Composition)
https://publicrecords.copyright.gov/application-card/CC 19381945EP_84100-
85899.0264 [https://penna.cc/MZ2P-NJNT]. Billie Holiday's performance was
recorded in 1939, but it seems it was published without a copyright notice and no
attempt was made to register it (as I can tell). "Strange Fruit" Shellac Record,
SMITHSONIAN AMERICAN WOMEN'S HISTORY MUSEUM,
https://womenshistoiy.si.edu/herstory/activism/object/strange-fruit-shellac-record
[https://penna.cc/G9F4-CACL]. So, federal copyright protected may have been
forfeited when the recording was publicly distributed or published. Today, § 102 of
the Copyright Act of 1976 protects any creative work that is fixed in a tangible
medium of expression. 17 U.S.C. § 102.

12. See generally SLUMDOG MILLIONAIRE (Pathe Distribution 2008).
13. See generally THE FREEDOM WRITERS & ERIN GRUWELL, THE FREEDOM

WRITERS DIARY (2007); see generally FREEDOM WRITERS (Paramount Pictures
2007).

14. See generally HIDDEN FIGURES (20th Century Fox 2016).
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Whether an author is intrinsically or extrinsically motivated to create
and whether the work produced is socially or commercially valuable,
copyright allocates the initial entitlement to prohibit unauthorized uses
of the work to the author. 15 It protects the work with an exclusive
property right1 6 to, as the law reasons, promote the progress of science
for the benefit of society."

While the law does not discriminate between intrinsic and extrinsic
motivations for creativity in the initial allocation of copyright, the
motivations of subsequent users and potential infringers of copyright
are considered in determining whether a subsequent user may use the
original work without interference from the original author. In fair use
analyses, i the courts pay more attention to the infringer's motivation
for using the copyrighted work. Where the infringer's motivation in
using the original work is to gain profits without paying the expected
cost to get the copyright owner's authorization to use the work, courts
deny the infringer a right to use the copyrighted work. 19 Whether an
infringer is intrinsically motivated to use the copyrighted work for
social commentary or extrinsically motivated by market rewards
(resulting in more utilitarian works) appears to be a factor the courts
consider in determining whether to allow the use under the fair use
doctrine.20 Thus, the purpose and motivation of the author for first
creating a work are not relevant in determining the type of rights the
author receives and how those rights are protected when a conflict
arises over the use of the work. Still, in determining a subsequent
user's rights to use a copyrighted work, the courts consider the
infringer's motivation and purpose for using the work, prompted by

15. See 17 U.S.C. § 201.
16. See § 502.
17. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) ("The

immediate effect of our copyright law is to secure a fair return for an 'author's'
creative labor. But the ultimate aim is . . . to stimulate artistic creativity for the
general public good. 'The sole interest of the United States and the primary object
in conferring the monopoly,' ... 'lie in the general benefits derived by the public
from the labors of authors."'); U.S. CONST. art. I, § 8, cl. 8 ("The Congress shall
have Power ... To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries").

18. See § 107.
19. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562-63

(1985); Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508,
531-33 (2023).

20. Andy Warhol Found., 598 U.S. at 527.
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the first factor in the fair use analysis." Because copyright law treats
public uses of creative works more discriminately than the author's
creation of the work by taking into consideration the motives for a
subsequent user in using the work while ignoring the author's purpose,
the law creates a divergence between authors and the public that this
Article calls the motivation paradox.

The motives for human creativity are varied. Some authors produce
copyrighted works for altruistic reasons, motivated by the desire to
highlight and end injustices, an aesthetic enjoyment of artistic
expression, and the desire to pursue knowledge or master a craft, while
for many other creators, authorship and the initial creation of creative
works are part of a business and multimillion-dollar industry, of which
movie, sound recording, and software creation are examples. In the
latter case, the motive for creativity is driven by the promise of market
rewards and financial benefits ensured by copyright. This Article
argues that the copyright system needs to take advantage of an
opportunity to incentivize the creation of works capable of steering
society toward progress and to manage the relationship between first
authors and the general public more efficiently. By assuming that all
authors share a similar motivation to create, which the promise of
market rewards can externally incentivize, copyright law neither
generates as many socially impactful creations as it could nor builds a
taxonomy of normative considerations that courts and other
lawmakers can rely on to settle disputes or answer doctrinal problems
in complex copyright matters.

This Article explores the paradox and three hypothesized reasons
for its presence in the copyright system in Part II. After that, Part III
discusses why creative works produced by intrinsically motivated
authors are essential in furthering copyright law's constitutional
mandate to promote the progress of science. Part IV develops the
taxonomy of entitlements that courts and other lawmakers may use to

21. § 107 Copyright Act requires the courts to consider the following 4 factors
in any fair use claim:

(1) the purpose and character of the use, including whether such
use is of a commercial nature or is for nonprofit educational
purposes;

(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation

to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of

the copyrighted work.
17 U.S.C. § 107.
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manage conflicts between the author and the public based on whether
a property, liability, or inalienability rule best protects the initial right
to creative resources. In conclusion, this Article argues that the setting
of initial entitlements and the manner of protecting the entitlement
directly bear on whether copyright can encourage creativity that
produces a net positive gain to society.

II. EXPLORING THE PARADOX

Courts are reluctant to determine the value of creative works and
how society should appreciate them because of the subjective
variances in how people perceive and interpret art. Four respectable
recording labels rejected the Beatles before they made it big and
became the most successful rock band in history.2 2 This lack of
objectivity about the value of creative works as they are first
introduced to the world by the author or artist prompted the Supreme
Court to state that "[i]t would be a dangerous undertaking for persons
trained only to the law to constitute themselves final judges of the
worth of pictorial illustrations, outside of the narrowest and most
obvious limits." 23 Despite the law's reluctance to determine a work's
social value, not all creative works are created equal. We know this
because there are copyrighted works in the market that do not advance
public welfare. Some of these works perpetuate incorrect and
dangerous racial stereotypes.24 Other works propagate genocide of

22. See Paul J. H. Schoemaker, Love Me Do: Management Lessons from the
Fifth Beatle, KNOWLEDGE AT WHARTON (Mar. 18, 2016),
https://knowledge.wharton.upenn.edu/article/love-management-lessons-fifth-
beatle/ [https://penna.cc/9AY3-9DGU].

23. Bleisteinv. Donaldson Lithographing Co. 188 U.S. 239, 251 (1903).
24. David Roh, Two Copyright Case Studies from a Literary Perspective, 22

LAW & LITERATURE 110, 128 (2010). In this article, Roh discusses Alice Randall's
reason for writing The Wind Done Gone in response to Margaret Mitchell's Gone
with the Wind, which received a copyright in 1938. As Roh explains,

Randall positions her novel in direct lineage with slave narratives
to correct misconceptions wrought by racist myths and to point
out Gone with the Wind's complicity in perpetuating them. One
of the major projects of The Wind Done Gone is the reclamation
of liminal spaces as sites of interior performance. Ignorance and
racism oppress and dehumanize, but within a literary schematic
they articulate a vacuum so harshly conspicuous that it begs
revisiting. What was depicted by Mitchell as 'darkies' fleeting
about in the periphery Randall illuminates brightly as the true
cause of the plantation's survival; she draws the curtains back to
demonstrate the resourcefulness of slaves in transcending their
confined roles.
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entire races" or rewrite a nation's history to support a regime's claim

to power.26 Other works take an obscure tune from a faraway or
marginalized culture, popularize it, and profit from its sales without
recognizing or compensating the original creator." Such works do not
advance public welfare, and, arguably, the law should not encourage
authors to create them in order to stay true to its constitutional mandate
to promote progress. But the law has resolved the entitlement problem
in favor of the author regardless of whether the work is socially
desirable.28

Copyright scholars have argued that the content of some creative
work is so antithetical to the meaning of progress that the law should
not protect it with an exclusive right. Ann Bartow has argued that some
types of pornography, where "the level of originality or creativity is
low, but the likelihood that harms were inflicted on living beings
during the production of the work, or the risk of harms resulting from
distribution and consumption of the work, is high,"29 should be denied
copyright protection. Ned Snow has also argued that "[i]ntellectual
property has begun to encourage creations that fail to promote ...
progress" and instead produced works that promote "immoral
behavior."30 Snow argues that "[t]he law should not encourage

25. See Guy Pessach & Michal Shur-Ofy, Copyright and the Holocaust, 30
YALE J.L. & HUMANS. 121, 124-25 (2018) (discussing copyright over Hitler's Mein
Kampf).

26. Thomas Kelley, Maintaining Power by Manipulating Memory in Rwanda,
41 FORDHAM INTL. L.J. 79, 101-04 (2017) (describing Paul Kagame's regime's
rewriting of Rwanda's history and "how it departs from the views of independent
historians").

27. Deborah Wassel, From Mbube to Wimoweh: African Folk Music in Dual
Systems ofLaw, 20 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 289, 291-93 (2009)
(describing the exploitation of African singers and songwriters by Western copyright
holders).

28. Guido Calebresi & A. Douglas Melamed, Property Rules, Liability Rules,
and Inalienability: One View of the Cathedral, 85 HARv. L. REv. 1089, 1090 (1972).
In their seminal article on the allocation of entitlements, Calebresi and Melamed
argue that the first issue to be faced by any legal system is the problem of
"entitlement" where the state must decide which of two conflicting interest to
protect. In the copyright system, the choice is between the author's right to control
uses of the work as the first creator of the work and the public's right to use the
work.

29. See Ann Bartow, Copyright Law and Pornography, 91 OR. L. REv. 1, 38
(2012).

30. NED SNOW, INTELLECTUAL PROPERTY AND IMMORALITY: AGAINST
PROTECTING HARMFUL CREATIONS OF THE MIND 1-2 (2022).
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immorality by extending intellectual property protection to immoral
creations."31

This Article does not reiterate these arguments, which aim to reduce
the presence of socially harmful works by denying them copyright
protection. Instead, the Author is more interested in how copyright law
can encourage the production of more socially valuable works and
insulate authors producing these works from the crowding-out effects
of the copyright market. The motivation paradox, where authors and
the users of their works receive different treatment and rights to
creative resources, is interesting because it contributes to the creation
of less socially beneficial or desirable, and even harmful, works in
society. There are three hypothesized reasons for the motivation
paradox: the meaning of progress, the dependency on legal incentives
to encourage creativity, and the reliance on copyright markets to
reward first acts of authorship.

A. Defining Progress

The promotion of the progress of science lies at the foundation of
American copyright law. Progressing science, with the word "science"
generally taken to mean "knowledge and learning,"32 is "the essence
of copyright"33 and a "constitutional requirement."34 Some doctrines
central to copyright law, such as the idea/expression dichotomy, are
designed to advance the creation of new works that will contribute to
progress. They are, as the Supreme Court explains, "the means by
which copyright advances the progress of science and art." 35 Progress
is so central to copyright understanding that rewarding the labor of
authors is a secondary goal to promoting progress.36

Despite that, there is no consensus in copyright about what
"progress" means. The Author has discussed the lack of a meaningful
definition for the word progress elsewhere.37 It suffices to briefly

31. Id.
32. See Golan v. Holder, 565 U.S. 302, 304 (2012); see also SNOW, supra note

30, at 200, 203 (although Snow broadens the meaning of "science" to mean "the
knowledge and learning that the public may gain from expression").

33. Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349 (1991).
34. Id.
35. Id. at 350.
36. Id. at 349
37. Alina Ng Boyte, Progress as Impact: A Contemporary View of the Copyright

and Patent Clause, 21 WAKE FOREST J. BUS. & INTELL. PROP. L. 1, 6-13 (2020). See
also SNOW, supra note 30, at 189-94. Snow also argues that the word progress
"encompasses general social welfare" and that "assessing progress under the
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mention the reasons for the lack of a clear explanation for the word in
the copyright clause. First, the intellectual property clause is hard to
interpret because of its unique language and framing that differs from
all other enumerated congressional powers in Article I. Dotan Oliar's
extensive reading of the record of the Federal Constitutional
Convention to discern James Madison and Thomas Pinckney's intent
when using the words "to promote the progress of science" shows that
it is hard to come up with a definition of progress that most scholars
agree on.38 Second, the Supreme Court has refrained from giving the
word any definite meaning and gave deference to Congress to
determine the best way "to pursue the Copyright Clause's
objectives,"39 including which congressional action amounts to the
promotion of progress, whether that be extending the copyright term
by 20 years40 or restoring copyright to works that were in the public
domain to comply with trade agreements and harmonize American
copyright protection with international standards.41 Third, copyright
scholars have defined progress by referring to creative activity without
a consensus on what that activity is and which activity leads to
progress. Lawrence Solum argued that "to 'promote the Progress' of a
given activity was to 'encourage' that very activity, "42 Edward
Walterscheid suggested that progress meant "advancement in science
and the useful arts, including through the efforts of writers and
inventors in creating new writings and finding out discoveries of a
utilitarian nature, 43 Michael Birnhack stated that progress means the
ability to borrow from and build on the works of others,44 and Malla
Pollack believed that progress of science means "to spread"
knowledge.45 Ned Snow offers a different perspective that is more

Intellectual Property Clause contemplates an assessment of social value." Snow
states that "[w]orks that are sufficiently harmful to the well-being of society cannot
be construed as promoting progress." Id. at 194.

38. Dotan Oliar, Making Sense of the Intellectual Property Clause: Promotion
of Progress as a Limitation on Congress's Intellectual Property Power, 94 GEO. L.J.
1771, 1776-77 (2006).

39. Eldred v. Ashcroft, 537 U.S. 186, 213 (2003).
40. Id.
41. Golan v. Holder, 565 U.S. 302, 335-36 (2012).
42. Lawrence B. Solum, Congress's Power to Promote the Progress of Science:

Eldred v. Ashcroft, 36 Loy. L.A. L. REv. 1, 45 (2002).
43. Edward C. Walterscheid, The Preambular Argument: The Dubious Premise

ofEldred v. Ashcroft, 44 IDEA: J. L. & TECH. 331, 374 (2004).
44. Michael D. Birnhack, The Idea of Progress in Copyright Law, 1 BUFFALO

INTELL. PROP. L.J. 3, 45-46 (2001).
45. Malla Pollack, What Is Congress Supposed to Promote?: Defining
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outcome-based and less activity-based. He argues that "progress
should be assessed from a general societal perspective" and that "the
Intellectual Property Clause contemplates an assessment of social
value."46

A clear definition of progress would allow the copyright system to
determine the type of creativity necessary to promote progress and
encourage that activity. Property law determines some social activities
to be more productive, desirable, and valuable than others when the
activity makes the most efficient use of scarce resources. When a
person puts the land of another to productive use in ways that are open
and obvious to the community for a prolonged period without
interference from the true owner of the property, this person acquires
title to the property because property law determines that the
productive use of land is more desirable than letting land lie idle.
Hence, when a property owner sleeps on his rights and does not
enforce the right to exclude the adverse possessor from using his land,
the property owner loses title to the land.47 Other instances where
property law makes choices about which social activity is more
beneficial and valuable include takings of private property for public
uses under the Fifth Amendment48 and nuisance, when the law decides
that an activity conducted on private property causes more social harm
than benefit and should be enjoined.49 Copyright law does not make
similar determinations about which creative activities undertaken by
authors are socially beneficial and more valuable in their capacity to
promote progress in society.

Socially valuable works promoting science's progress should
advance society and improve the human condition. These works
should meet not just a market or technological need but improve social
welfare and contribute to the betterment of society. As a normative
principle for copyright, creative works that promote the progress of
society should meet a social need by imparting knowledge, changing
outdated or harmful norms, inspiring action, and facilitating change if
copyright takes its mandate of promoting progress seriously. The
expression and societal experience of different art forms can play a

"Progress" in Article i, Section 8, Clause 8 of the United States Constitution, or
Introducing the Progress Clause, 80 NEB. L. REV. 754, 784 (2001).

46. SNOW, supra note 30, at 193.
47. See, e.g., Gurwitv. Kannatzer, 788 S.W.2d 293, 295-96 (Mo. Ct. App. 1990).
48. See Berman v. Parker, 348 U.S. 26, 36 (1954); see also Hawaiian Hous.

Auth. v. Midkiff, 467 U.S. 229, 231-32 (1984).
49. See, e.g., Prahv. Maretti, 321 N.W.2d 182, 191 (Wis. 1982).
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key role in promoting positive social outcomes. Statistics show that
the "most vulnerable communities [and] low income neighborhoods
with cultural resources have fourteen percent fewer cases of child
abuse and neglect, and 'at-risk' students involved in arts are twenty-
three percent more likely to attend college than peers with low arts
involvement." 0 Often, art provides people with a universally
understood language to convey messages that resonate with others
viscerally and convey feelings of empathy, compassion, and humility
to bring about healing and inclusion beyond race, gender, religion, or
socioeconomic status.1 As a result, art can provide a way to deal with
powerful feelings historically resolved through violence by allowing
for open dialogue and engagement."

Defining progress through the creativity of authors and creators that
focuses on positive social impact as an outcome will allow the
copyright system to encourage the production of these social welfare-
enhancing works. Copyright today, however, incentivizes creativity
that meets market and technological demands, and authors and
creators who invest in creating works that fulfill a market or
technological need are, theoretically, rewarded with monetary gains
through the market.5 3 But empirical evidence from the music
recording industry suggests that the rewards amassed by artists are not
commensurate with better and higher quality works for society.4
Incentivizing creativity to justify copyright's cost to society is a huge
task, and scholars recognize the need for a more nuanced theory of
incentives to capture the varied motivations for human creativity.55 To
develop more precise nuances of authorial incentives, copyright law
must recognize that "progress" means more than economic or
technological progress and successful industrial growth. Societal
progress and betterment are equally, if not more, significant. There is

50. Michael Greer, Civic Engagement and Inclusion Through Art, 109 NAT'L
Civic REv. 30 (2021).

51. Id. at 31.
52. Id.
53. WILLIAMS LANDES & RICHARD POSNER, THE ECONOMIC STRUCTURE OF

INTELLECTUAL PROPERTY LAW 13 (2003) ("The dynamic benefit of a property right
is the incentive that possession of such a right imparts to invest in the creation or
improvement of a resource in period 1 (for example, planting a crop), given that no
one else can appropriate the resource in period 2 (harvest time). It enables people to
reap where they have sown").

54. See GLYNN LUNNEY, COPYRIGHT'S EXCESS: MONEY AND MUSIC IN THE US
RECORDING INDUSTRY 122, 155 (2018).

55. Guy A. Rub, Incentivizing Top-Musicians, 6 TEX. A&M J. PROP. L. 37, 50-
51(2020).
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a direct causal link between the motivations for authorship, the type of
work that is produced, and how society advances as a whole.

B. Crowding-Out Effects of Legal Incentives

The second factor contributing to the motivation paradox is
copyright law's use of legal incentives as extrinsic motivators for first
authors. Copyright is considered a state grant "given by the public for
benefits bestowed by the genius and meditations and skill of
individuals." 6 The law assumes that these legal incentives are
necessary to encourage authorship to provide the public with benefits
gained "from the labors of authors."57 Though questioned, perhaps
most famously by then-Professor Bryer,58 the theory that copyright
incentives are needed to encourage authors to engage in creative
activity is well established in the law.59

The reasoning behind copyright incentives is simple. Creative
works are quintessential public goods that are both non-rivalrous and
non-exclusive.60 Because they are public goods, copyrighted works
tend to be underproduced in the marketplace because creators fear
free-riding by the public.61 Most public goods, such as national
security, streetlights, roads, and public safety, are provided by the
government and paid for with public taxes. However, as Coase's
lighthouse demonstrates, private enterprises can efficiently provide
some public goods as long as the government can establish and enforce
property rights in the goods.62 Copyrighted works fall into this latter
category, where authors and creators are granted property rights over
their works to exclude non-paying members of the public, prevent
free-riding, and capture some of the positive externalities resulting
from their creative endeavors. Therefore, the incentives to create are
premised on the assumption that authors and creators will not

56. Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932).
57. Id. at 124.
58. See generally Stephen Breyer, The Uneasy Case for Copyright: A Study of

Copyright in Books, Photocopies, and Computer Programs, 84 HARv. L. REv. 281
(1970).

59. Rub, supra note 55, at 37.
60. Margaret Chon, Intellectual Property and the Development Divide, 27

CARDOZO L. REv. 2821, 2878 (2006) (describing knowledge as public goods that
are non-rivalrous and non-exclusive).

61. Kevin J. Hickey, Copyright Paternalism, 19 VAND. J. ENT. & TECH. L. 415,
423 (2017).

62. Ronald H. Coase, The Lighthouse in Economics, 17 J. L. & ECON. 357, 375
(1974).

340 [Vol. 10



THE MOTIVATION PARADOX

undertake creative activities and share their work with the public
unless there is a way for them to exclude the public from using their
work without compensation. Otherwise, whoever in public is
"stronger and shrewder will win" in the competition to access and use
creative content.63

Scholars have argued that this account of human creativity needs
revision. Rebecca Tushnet, for example, has argued that human
creativity is an inspired response from engaging with other creative
works. Creativity is a desire rather than a preference and is much
"more than a response to an external incentive."6 4 Eric Johnson further
suggests that the incentives narrative is fallacious because "the great
driver of artistic and technological progress is not external, but
internal." 65 He argues that people are "intrinsically motivated to
undertake novel and challenging intellectual tasks"66 and are
"naturally driven to create, to invent, to tinker, to write, and to
compose,"67 willingly undertaking "those labors that are the
celebrated province of intellectual property."68 He points out that "a
growing literature, primarily from social scientists, shows that for
creative labor, intrinsic motivation-as opposed to extrinsic
motivation is the most important stimulus to action. "69 Gregory
Mandel points to research in the cognitive sciences that reveals
intrinsic motivation as being "highly conducive to creative
productivity, while purely extrinsic motivation tends to decrease
creative function. "70 Roberta Kwall also argues that human creativity
is a much richer experience than conventionally understood by the
copyright system and often is motivated intrinsically by reasons that
have nothing to do with extrinsic rewards. She believes the copyright
system should reshape authors' rights in the United States to reflect
the reality of human creativity.71

63. For a discussion of why this first order decision is important, see Calebresi
& Melamed, supra note 28.

64. Rebecca Tushnet, Economies of Desire: Fair Use and Marketplace
Assumptions, 51 WM. & MARY L. REV. 513, 527 (2009).

65. Eric E. Johnson, Intellectual Property and the Incentive Fallacy, 39 FLA. ST.
U. L. REV. 623, 624 (2012).

66. Id. at 641.
67. Id.
68. Id.
69. Id.
70. Gregory N. Mandel, To Promote the Creative Process: Intellectual Property

Law and the Psychology of Creativity, 86 NOTRE DAME L. REV. 1999, 2000 (2011).
71. ROBERTA ROSENTHAL KWALL, THE SOUL OF CREATIVITY: FORGING A

MORAL RIGHTS LAW FOR THE UNITED STATES 11, 22, 157 (2010).
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This literature is essential for this Article because it shows that
authors and creators engage in creativity because of internal prompts
unrelated to extrinsic rewards provided by the copyright system. But,
although the literature points out that authorship can be an internally
driven activity, the literature treats external and internal motivators as
mutually exclusive-the author is externally motivated by monetary
rewards or internally motivated by altruistic reasons, such as pure
altruism, the desire for purpose, to improve their community's well-
being, or to give back to society. But these internal prompts to create
coexist with the extrinsic motivation to make money from the
copyright market. And as a normative principle for copyright, authors
should be allowed to create socially impactful works that advance
human welfare insulated from what the copyright market demands. In
other words, copyright law needs doctrinal mechanisms that insulate
intrinsic motivations from the influence of external prompts because
intrinsic and extrinsic motivators coexist together.

When extrinsic threats or incentives prompt behaviors and
activities, these external pressures for acting can "crowd out" or
negate any intrinsic reason for wanting to do good, find purpose and
self-expression, commit to personal growth, and change the world for
the better.72 Because copyright depends on legal incentives to
motivate authors, there is the risk that legal incentives will crowd out
and dislodge intrinsic motivators. Enabling, protecting, and preserving
intrinsic motivations for creativity should be an important copyright
norm because substantial empirical research shows that people can
lose their intrinsic motivation for acting when presented with
monetary rewards or threatened with the fear of punishment.73 For our
understanding, we can adopt the meaning of intrinsic motivation from
the scientific literature as

the motivation to approach a task out of sheer interest
in the activity itself and excitement about the
challenges that lie ahead. When fueled by intrinsic

72. Emad H. Atiq, Why Motives Matter: Reframing the Crowding Out Effect of
Legal Incentives, 123 YALE L.J. 1070, 1072 (2014) (discussing the "crowding out"
effect of legal incentives and how external prompts for certain behavior can
undermine an individual's internal motivations for acting).

73. Bruno S. Frey & Felix Oberholzer-Gee, The Cost of Price Incentives: An
Empirical Analysis of Motivation Crowding-Out, 87 AM. ECON. REv. 746, 753-54
(1997); see also Bruno S. Frey & Reto Jegen, Motivation Crowding Theory, 15 J.
ECON. SURV. 589, 590 (2001).
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motivation, people perceive that their involvement is
free of strong external control; they get the sense that
they are playing rather than working. The solution to a
problem or the eventual outcome of a project may not
be at all obvious, but deep down inside, the individual
is fueled by the conviction that they have the requisite
skills necessary to get the job done. 4

Because social issues and the problems confronting the global
community, such as hunger, poverty, climate change, declining health,
and inequity, are huge and complex, creative solutions must be
intrinsically motivated for creativity and innovation to be sustained
over the long term. When the challenges ahead are huge, the
conviction that the author has the "requisite skills necessary to get the
job done"-in other words, use their creativity to produce works that
move society towards a solution-is essential. Psychology professor
Beth Hennessey points out that "[i]n situations where creativity is the
goal, intrinsic motivation has frequently been shown to be preferable
to extrinsic motivation" because when intrinsic motivation is strong,
people have demonstrated "cognitive flexibility and complexity," are
quicker to learn and retain information, are more likely to volunteer
for activities, and learn complex material effectively. 5 Hennessey
explains that

[g]enerally speaking, when compared to intrinsic
motivation, extrinsic motivation has consistently been
shown to lead to better performance only on tasks
requiring note recitation, precise performance under
strong time pressure, and the completion of familiar
repetitive procedures. An intrinsically motivated state
characterized by deeply focused attention, enhanced
cognitive functioning, and increased and persistent
activity, leads to deeper, more long lasting learning and
better problem solving on open ended tasks.76

74. Beth A. Hennessey, Motivation and Creativity, in THE CAMBRIDGE

HANDBOOK OF CREATIVITY 374, 375-76 (James C. Kaufmann & Robert J. Sternberg
eds., 2019).

75. Id. at 376.
76. Id.
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To promote the progress of society and increase the creation of
welfare-enhancing works, copyright's incentive theory needs to
encapsulate these internal prompts for creativity and understand how
they work with extrinsic motivators. As a result, legal doctrine and
policy can effectively support the author's internal motivation for
engaging in socially impactful creativity while recognizing that they
need financial support from the market to sustain their creativity.
Intrinsically motivated creativity will have a more significant impact
on how society progresses as a whole. However, copyright law's focus
on legal incentives as a means of securing market rewards to deal with
the public good nature of creative works misses the invaluable
opportunity for the legal system to increase the creation of socially
impactful works.

Emad H. Atiq further argues that "quite apart from the effect on
behavioral outcomes, the erosion of intrinsic motivation is often worth
regretting for its own sake."7 7 Atiq suggests that when extrinsic
motivations crowd out intrinsic ones and "render[] vulnerable such
wellsprings of motivation as a sense of fairness or a commitment to
personal growth, the effect on our values and motivational psychology
is inherently bad"7" because people will then fail to "develop a diverse
and sufficiently rich set of reasons for acting."79 Suppose the
crowding-out effects of external motivations, as suggested by Atiq, are
true, and the Author believes they might be. In that case, authors and
creators will not only lose their motivation to create socially impactful
works, but they will also lose their reasons for wanting a better world,
caring about their fellow human beings, and committing to personal
enrichment and well-being, which will ultimately defeat copyright's
goal of promoting progress.

C. The Reliance on Copyright Markets

When the Founders drafted the Constitution, the word "science" in
the Copyright Clause meant knowledge and learning,80 and the courts
have not questioned the meaning of the word "science."81 A reading
of the Copyright Clause in the Constitution shows that copyright laws

77. Atiq, supra note 72, at 1073.
78. Id.
79. Id. at 1074.
80. Ned Snow, The Meaning of Science in the Copyright Clause, 2013 B.Y.U.

L. REV. 259, 266-67 (2013).
81. See Golan v. Holder, 565 U.S. 302, 324 (2012) (accepting the petitioner's

definition of "science" to mean "knowledge and learning").
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are instrumental, with their purpose being to exclude the public from
using the author's work so that authors may be encouraged to create
works that further knowledge and learning without the fear of losing
control of the work once the work has been disseminated to the public.
The Supreme Court spoke about the instrumental nature of copyright
this way: "The immediate effect of our copyright law is to secure a fair
return for an 'author's' creative labor. But the ultimate aim is, by this
incentive, to stimulate artistic creativity for the general public good" 2

with the "sole interest of the United States and the primary object in
conferring the monopoly" being "the general benefits derived by the
public from the labors of authors."8 3 Notably, the right that copyright
law grants authors over their creative works is a specifically created
right formed by the government and designed to encourage creativity
so society can progress through authors' works.84 In that regard,
copyright, at least in the United States, is not the recognition,
acknowledgment, or sanction of an existing natural or common-law
right by the government but an incentive the state grants to encourage
creativity."

A narrative with several rhetorical devices has developed to
reinforce this idea and strengthen copyright protection for copyright
owners over the years. Despite copyright having its genesis as a tool
for crown censorship granted by the Stationer's Company-the 16th-
century English trade guild for bookbinders, printers, and
booksellers-to printers and publishers,86 the image of the creator of
intellectual works deserving rewards for his "sacrificial days devoted
to . . . creative activities"87 has emerged as the central tenet for
copyright understanding, even as empirical evidence shows the
mismatch between legal rhetoric and actual reality.88 Today, the
author, as the creator of the work, is the first owner of the copyright.89

And as the copyright-as-incentives narrative fueled the expansion of

82. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975).
83. Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932).
84. Wheaton v. Peters, 33 U.S. 591, 592 (1834) ("Congress, by the act of 1790,

instead of sanctioning an existing perpetual right in an author in his works, created
the right, secured for a limited time by the provisions of that law").

85. See id.
86. LYMAN RAY PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 5 (1968).
87. Mazer v. Stein, 347 U.S. 201, 219 (1954).
88. Stewart E. Sterk, Rhetoric and Reality in Copyright Law, 94 MICH. L. REv.

1197, 1197 (1996).
89. 17 U.S.C. § 201(a) ("Copyright in a work protected under this title vests

initially in the author or authors of the work").

2024] 345



TEXAS A&M J. OF PROP. L.

private property rights over creative works,90 the idea that creators and
authors needed incentives to fuel creativity became the dominant
theory that not only supported the formation of copyright markets but
also portrayed the creator of creative works as a "rational profit
maximizer whose willingness to invest effort, time, and resources in
the creative enterprise correlates directly with the expected returns that
will be forthcoming."91

Many intellectual property scholars have criticized this narrative
and questioned the soundness of this foundational understanding of
copyright law as an incentive for creativity. A fair amount of literature
lays out the problems associated with the incentives narrative in
copyright law, from how the description affects public access to
creative works to its inaccurate portrayal of the motivation for human
creativity.92 The third hypothesized reason for the motivation paradox
is that copyright treats market rewards as the only reward first authors
seek when they create an expressive work. But often, many first
authors do not need external prompts to do good and act for the
betterment of society.9 3 Their creative endeavors serve a greater
purpose, whether creating a better world, being inclusive of
marginalized cultures, or changing an outdated norm. Intrinsically
motivated authors with a more profound sense of creativity will act for
social benefit and progress. But intellectual property producers
motivated by legal incentives will attempt to maximize their economic

90. Raymond Shih Ray Ku et al., Does Copyright Law Promote Creativity? An
Empirical Analysis of Copyright's Bounty, 62 VAND. L. REv. 1669, 1670-71 (2009).

91. Diane Leenheer Zimmerman, Copyrights as Incentives: Did We Just
Imagine That?, 12 THEORETICAL INQUIRIES L. 29, 31 (2011).

92. For a sample of commentary, see Breyer, supra note 58 (presenting empirical
evidence that makes the case for copyright weak and cautioning against expanding
rights); Michael B. Abramowicz, A New Uneasy Case for Copyright, GEO. WASH.
L. REV. 1644 (2011) (arguing that many copyright doctrines that are criticized under
an incentives- access framework become more defensible once rent dissipation
concerns are worked into the issues); Johnson, supra note 65 ("New strains of
thinking in the fields of economics, psychology, and business-management studies
now debunk the long-venerated idea that legal authority must provide some artificial
inducement to artistic and technological progress"); Tushnet, supra note 64 (arguing
that love, desire, and other passions should be a consideration in copyright policy
and that "a copyright law that treats creativity as a product of economic incentives
can miss the mark and harm what it aims to promote"); Hickey, supra note 61, at
424-29 (summarizing the literature critical of the incentive theory).

93. Johnson, supra note 65, at 641 ("People are naturally driven to create, to
invent, to tinker, to write, and to compose-all those labors that are the celebrated
province of intellectual property. Indeed, a growing literature, primarily from social
scientists, shows that for creative labor, intrinsic motivation-as opposed to
extrinsic motivation-is the most important stimulus to action").
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returns from the market, resulting in less socially valuable works with
positive social impact,94 works that are harmful to society,95 or works
that do not promote progress of any form.96 When motivated
externally by market rewards, extrinsically motivated authors and
creators may succumb to the lure of market profits instead of following
an innate desire to do good or make an impact with their creativity.97

By treating market rewards as the only rewards for authorship,
copyright misses the opportunity to develop a deeper understanding of
the motivations for human creativity and a more nuanced response to
managing creative rights between the first author and subsequent users
of the work. In fair use analyses, the court asks whether a subsequent
user was motivated by commercial gains or public interest in using the
copyrighted work. When a subsequent user of copyrighted work is
prompted by the desire to further public knowledge, the courts have
been more likely to allow the use and excuse the infringement with
fair use. Thus, when Josiah Thompson sketched part of Abraham
Zapruder's copyrighted film of President Kennedy's assassination, the
copyright which belonged to Time, Inc., he infringed Time's copyright
as a subsequent user. But the court excused Thompson's infringement
because he provided a defense based on public need and interest.
Reasoning that "Thompson did serious work on the subject and ha[d]
a theory entitled to public consideration," the court gave implicit
consideration to Thompson's motive for creating the work
presenting a serious theory to the public-and rewarded him with the
grant of creative rights to use the Zapruder films. 98

By contrast, where a subsequent user's use is commercially
motivated, courts are reluctant to excuse the use and grant creative
rights. Therefore, when Viktor Navasky, editor of The Nation, a
political commentary magazine, used excerpts from President Gerald

94. Kimberly A. Moore, Worthless Patents, 20 BERKELEY TECH. L.J. 1521,
1524-25 (2005) (providing a list of patents that have been "criticized for their
absurdity").

95. See, e.g., Victoria Forster, Teen Dies After Doing TikTok 'Benadryl
Challenge' as Doctors Warn of Dangers, FORBES (Sept. 2, 2020, 1:21 PM EDT),
https://www.forbes.com/sites/victoriaforster/2020/09/02/teen-dies-after-doing-
tiktok-benadryl-challengeas-doctors-warn-of-dangers/?sh=1443 ce76fOdb
[https://penna.cc/LTV5-PMN9].

96. See Bartow, supra note 29, at 38-39 (describing "some specific categories of
pornography in which at least some of the harms might be recognizable to even
ardent libertarians: child pornography, crush pornography, and revenge
pornography" as "non-progressive, non-useful" works).

97. Atiq, supra note 72, at 1070.
98. Time Inc. v. Bernard Geis Assocs., 293 F. Supp. 130, 146 (S.D.N.Y. 1968).
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Ford's unpublished memoir, A Time To Heal, before Harper & Row,
the copyright owner, could publish it, the Supreme Court held him and
his magazine accountable for infringement, reasoning that when
Navasky copied sections of the biography and The Nation published
it, "The Nation's use had ... the intended purpose of supplanting the
copyright holder's commercially valuable right of first publication."
Here, we see the courts denying a subsequent user creative rights
because it was motivated by market gains and lacked good faith and
fair dealing in its use of the copyrighted work. 99 Thus, with fair use,
the courts have tailored creative rights to use copyrighted works based
partly on the subsequent user's motivation for using the copyrighted
work.

But for first authors, whether intrinsically or extrinsically
motivated, copyright assures only market rewards for creative
initiatives protected by an exclusive property right in the work. In
remedying wrongs against the copyright owner, copyright law places
the same reliance on the market to assess recoverable damages. Unless
the copyright owner opts for statutory damages,1 00 the copyright
owner is entitled to recover "the actual damages suffered by him or
her as a result of the infringement."101 In assessing actual damages,
lost profits on lost sales are a "common measure for recovery"10 2 and
are measured either by the lost profits which the copyright owner
would have realized from the sales to customers who bought both the
copyright owner's and the defendant's works or by lost profits based
upon the difference between sales of the copyright owner's work and
the average sales of all the copyright owner's other works, whichever
sum proves to be more significant. 103 Courts may sometimes measure
actual damages by the "decrease in the market value of the copyrighted
work." 104 In other cases, it may be appropriate to measure the
plaintiff's damages by "the fair market value of a license that would
cover the defendant's infringing use."105 In Gaylord v. United States,

99. Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985).
100. 17 U.S.C. § 504(c).
101. § 504(b).
102. RALPH S. BROWN & ROBERT C. DENICOLA, CASES ON COPYRIGHT: UNFAIR

COMPETITION, AND RELATED TOPICS BEARING ON THE PROTECTION OF WORKS OF
AUTHORSHIP 688 (13th ed. 2021).

103. Stevens Linen Assocs., Inc. v. Mastercraft Corp., 656 F.2d 11, 15 (2d Cir.
1981).

104. BROWN & DENICOLA, supra note 102, at 888 (citing Universal Pictures Co.
v. Harold Lloyd Corp., 162 F.2d 354 (9th Cir. 1947)).

105. Id. (citing On Davis v. The Gap, Inc., 246 F.3d 152, 172 (2d Cir. 2001)).
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the Federal Circuit held that when the "plaintiff cannot show 'lost
sales, lost opportunities to license, or diminution in the value of the
copyright,"' the trial court may "look at the evidence presented by
both sides to determine the fair market value of a license to which the
parties would have agreed."106

The dependency on copyright markets to provide creative works
with their value and offer monetary rewards to authors and creators
for their creativity obscures an important characteristic of creative
works: some creative works can have more social-oriented purposes,
such as bringing communities together to promote inclusivity and
diversity, providing communities and social groups with their cultural
identities, serving individual people's need for autonomy and self-
expression, or changing cultural and social norms by providing an
effective means of sharing experiences that are difficult to quantify
monetarily. For such works, the market does not provide their value.
The market also does not determine whether such works can command
the public's interest. The value of socially impactful works often lies
in the communities they build, the stories they tell, the emotions they
uplift, the children they educate, and the systems they change.

Cultural property, for example, "carries deep historical value ...
[and] educates"10 7 and "is property that has acquired a special social
status inextricably linked to a certain group's identity." More
importantly, "[i]ts value to the group is unconnected to how outsiders
might assess its economic worth." 108 To the country that collectively
owns it, it "is an extension of nationhood" in the same way that
property is an extension of individual personhood.109 The unique
characteristics of communal property are that it is communally owned
(as opposed to a single entity owner), has as its subject matter of
protection unique and authentic (as opposed to replicate) objects that
have "a clear connection to the cultural or religious practices of a
particular group," 110 and is normally valued outside the market.i For
these reasons, cultural property such as artwork, music, historic

106. Gaylord v. U.S., 678 F.3d 1339, 1343 (Fed. Cir. 2012).
107. Giselle Barcia, After Chabad: Enforcement in Cultural Property Disputes,

37 YALE J. INTL. L. 463, 463 (2012).
108. Id.
109. Id.
110. Sarah Harding, Defining Traditional Knowledge - Lessons from Cultural

Property, 11 CARDozo J. INTL. & COMP. L. 511, 511-12 (2003).
111. Id.
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architecture, literature, and dance representing cultures do not have a
market value.

However, because socially valuable works do not have market
value, it is difficult to justify the protection of property rights over
them, especially when the culture that owns them has no intent to
commercially exploit them in the market or does not have the
knowledge or understanding of how to privatize these resources,
exclude others from appropriating them, and negotiate licensing fees
for their use. Most intellectual property claims over these resources
have tended to be "autonomy-based justifications"" 2 that aim to
protect a community's identity from being "expropriated by richer and
more powerful corporate and state actors."1 13 But autonomy-based
justifications are not the bases for granting property rights over
creative resources; original expressions and creativity are.1 14 As a
result, intellectual property producers have appropriated cultural
property and traditional knowledge and commercialized them for
market rewards without compensating the community or culture.
Because the copyright system provides market rewards to authors and
creators who engage in creative activities that produce original works,
authors and creators will gravitate toward creativity that meets a
market demand to get the property rights offered by the copyright
system. As a result, works that impact society positively and can
promote progress will yield to works with commercial value in the
market.

III. WHY MOTIVATIONS MATTER

Part II explored three hypothesized causes of the motivation
paradox. This Part will now discuss how motivators for creative
activity can determine the type of creative works that authors produce
and whether these works can be socially impactful in ways that
facilitate social change, the inclusion of marginalized groups and
cultures, and socially innovative creativity. It is necessary to expand
on the importance of intrinsic motivations for creativity to see how

112. John Christman, Autonomy, Social Selves, and Intellectual Property Claims,
in NEW FRONTIERS IN THE PHILOSOPHY OF INTELLECTUAL PROPERTY 33, 50
(Annabelle Lever ed., 2013).

113. Id.
114. Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991) ("The

sine qua non of copyright is originality. To qualify for copyright protection, a work
must be original to the author").
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they support the production and distribution of socially impactful
works that directly affect how society progresses.

Authors can produce creative works intentionally to improve the
world, empower people, connect them, and position them to take
action and create change. Creating art, like any other social endeavor,
impacts society and the individuals who encounter and engage with
the work. While the copyright system instills a sense of entitlement
with the exclusive rights it grants authors, other authors undertake
creative expressions with a sense of responsibility and duty towards
those who come across their work. As award-winning artist Olafur
Eliasson states it,

one of the major responsibilities of artists-and the
idea that artists have responsibilities may come as a
surprise to some-is to help people not only get to
know and understand something with their minds but
also to feel it emotionally and physically. By doing
this, art can mitigate the numbing effect created by the
glut of information we are faced with today, and
motivate people to turn thinking into doing."1 5

In this urbanized, technological, and data-driven age, people are
becoming increasingly disconnected and disengaged from one another
and nature.11 ' A study by social psychologists Selin Kesebir and Pelin
Kesebir shows that across "millions of fiction books, thousands of
songs, and hundreds of thousands of movie and documentary
storylines," there was a clear and consistent trend that works of
popular culture today feature nature significantly less than they did in
the first half of the twentieth century. " This study shows that
humanity's relationship with nature has changed over time, with
people feeling less connected to nature today than they did in the first

115. Olafur Eliasson, Why Art Has the Power to Change the World, WORLD
ECONOMIC FORUM (Jan. 18, 2016), https://www.weforum.org/agenda/2016/01/why-
art-has-the-power-to-change-the-world/ [https://penna.cc/7UMU-97T5].

116. See Veeral Desai et al., A Better Way to Put Your Data to Work, HARv. Bus.
REv. (July-August 2022), https://hbr.org/2022/07/a-better-way-to-put-your-data-to-
work [https://penna.cc/Z927-WMHM] (discussing the power of data and how to
manage it with near-term and long-term data strategies).

117. Selin Kesebir & Pelin Kesebir, How Modern Life Became Disconnectedfrom
Nature, GREATER GOOD MAG. (Sep. 20, 2017),
https://greatergood.berkeley.edu/article/item/how_modem_life_became_disconnec
ted_fromnature [https://perma.cc/G7R7-DHBA].
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half of the twentieth century. Art, however, can bridge these divides
among people and between people and nature. Art can touch and move
people, transporting them to a new place that is "nevertheless, strongly
rooted in a physical experience, in [human] bodies." 1 18 People become
aware of a feeling that is not unfamiliar but that they did not actively
focus on before. By connecting with that feeling, art becomes a
"transformative experience,"119 which, to Elliason, "can mitigate the
numbing effect created by the glut of information we are faced with
today, and motivate people to turn thinking into doing."120

Copyright law must insulate the author's intrinsic motivation for
creating the works that transform society from the crowding-out
effects of legal incentives in the legal system. Harvard psychologist
Teresa Amabile's studies in the 1980s show that when researchers tell
people that they will be externally evaluated or rewarded for
creativity, their creativity and intrinsic motivation decline. They focus
on the expected reward, which diverts attention from the task and
"non-obvious aspects of the environment that might be used in
achieving a creative solution."121 Property rights encourage authors
and creators to distribute their works through the copyright market in
the copyright system. And market rewards are the only rewards the
copyright system offers first authors. The research demonstrates that
extrinsic rewards easily undermine intrinsic motivations.12 2 It is
important to point out that the author's intention to do good and
improve the world is essential to creating works that positively impact
society. Copyright law must protect that intrinsic desire to make a
difference and ensure that market incentives do not distract the author
from pursuing more altruistic goals. Because copyright is a legal
system that depends on market rewards to provide legal incentives for
creative activity, doctrinal safeguards would be essential in ensuring
an author's intrinsic motivators remain intact. Amabile succinctly
captures this point about preserving the author's or creator's
intentionality when she states:

118. Eliasson, supra note 115.
119. Id.
120. Id.
121. R. KEITH SAWYER, EXPLAINING CREATIVITY: THE SCIENCE OF HUMAN

INNOVATION 79 (2012).
122. Teresa M. Amabile, Creativity and the Labor of Love, in THE NATURE OF

HUMAN CREATIVITY 1, 3 (Robert J. Stenberg & James C. Kaufman eds., 2018).
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all human progress depends on creativity . . . Yes it's
also true that creativity is responsible for much evil in
the history of humanity. Like the laser envisioned all
those years ago by Arthur Schawlow, creativity can be
powerful, and can be pointed in harmful directions as
well as beneficial ones. We must realize that creativity,
defined as producing novel ideas appropriate toward
some goal, is amoral. The goal can just as easily be evil
as good. It is only by combining creative capacities,
strong passions, and conducive environments with
equally strong moral values that we will be able to
harness the power of creativity for the good of
humanity and not its destruction. 123

When authors are intrinsically motivated to create works that make
a positive difference in the world, their creations can highlight
injustices, improve social conditions, and benefit society. With the
proper intentionality directed toward the progress of society and the
betterment of their communities, creative works will tell stories
capable of mobilizing people toward social change, purposefully
include and engage diverse cultures in a joint mission, and facilitate
creative thinking that promotes social change.

A. Collective Storytelling

An effective way to address complex social problems and create
social impact is to engage and involve different stakeholders in
collective action. Some social enterprises attempt to solve social
problems with isolated initiatives. Still, evidence points away from
isolated initiatives as the best way to solve social problems in today's
"complex and interdependent world."124 Just as a single organization
cannot singularly create a major social problem, neither can any single
organization be responsible for curing it alone.1 2

' For creative
problem-solving of complex social problems, collaboration and
teamwork between leadership and grassroots organizations is essential
to achieve social innovation at scale. 126 But even with the activity of

123. Id. at 13.
124. John Kania & Mark Kramer, Collective Impact, STAN. SOC. INNOVATION

REV., Winter 2011, at 36, 38.
125. Id.
126. TOM KELLEY & DAVID KELLEY, CREATIVE CONFIDENCE: UNLEASHING THE
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creating art, music, literature, or a sculpture, collaboration (and
sometimes friendly competition) with similarly mission-oriented
collaborators as co-creators can produce richer, more innovative, and
overall better works. For example, the Wright brothers were known to
argue, sometimes yelling and screaming at each other, to test ideas.12

Vera John-Steiner pointed out that even though "the notion of the
solitary thinker still appeals to those molded by the Western belief in
individualism . . . a careful scrutiny of how knowledge is constructed
and artistic forms are shaped reveals a different reality."128 She goes
on to say, "[g]enerative ideas emerge from joint thinking, from
significant conversations and from sustained, shared struggles to
achieve new insights by partners in thought"129 and demonstrates in
her book, Creative Collaboration, that "intellectual and artistic
collaboration-the interdependence of thinkers in the co-construction
of knowledge-among partners and in small groups . . . [lets us]
confront our shifting realities and search for new solutions." 130

Copyright scholars have similarly rejected the "romantic author" as
a construct to justify the grant of property rights over works of
authorship and other forms of creative works.131 Individualized
creativity captured by the image of the lone author writing books and
different types of literature in isolation as sudden strokes of inspiration
periodically hit him, these scholars argue, does not reflect how

CREATIVE POTENTIAL WITHIN US ALL 175 (2013).
127. MARK A. RUNCO, CREATIVITY: THEORY AND THEMES: RESEARCH,

DEVELOPMENT, AND PRACTICE 151 (2d ed., 2014).
128. VERA JOHN-STEINER, CREATIVE COLLABORATION 3 (2006).
129. Id.
130. Id.
131. See MARTHA WOODMANSEE, THE AUTHOR, ART, AND THE MARKET:

REREADING THE HISTORY OF AESTHETICS 35 (1994) (arguing that the modern notion
of the author is a construct that early eighteenth-century German authors used to
justify rights in their creative labor); Peter Jaszi, On the Author Effect:
Contemporary Copyright and Collective Creativity, 10 CARDOZO ARTS & ENT. L.J.
293, 295 (1992) (seeking "to demonstrate how the persistence of the notion of
'authorship' in American copyright law makes it difficult for any new legal
synthesis, which would focus on the reality of collective creativity, to emerge");
Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 TEx. L.
REV. 873, 879 (1997) (arguing that "there are numerous areas of intellectual property
law that are fundamentally at odds with the idea of romantic authorship"); James D.
A. Boyle, The Search for an Author: Shakespeare and the Framers, 37 AM. U. L.
REV. 625, 629 (1988) (arguing that the romantic conception of authorship gives
authors greater control over the work than just economic control, stating that "[tihe
author is different than other workers, is outside the ordinary world of work and
exchange, precisely because of her romantic status").
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creativity happens in real life. 132 Part of this argument is valid.
Copyright law has proven to be "ungenerous to non-individualistic
cultural productions, like 'folkloric' works, which cannot be
reimagined as products of solitary, original 'authorship' on the part of
one or more discrete and identifiable 'authors.' 133 Creativity is
enhanced in group settings where people can share ideas and
collaborate for the collective and common good. The copyright system
does not do an adequate job of accounting for non-individualized or
market-based creativity. The problem with this argument is the reason
for rejecting the individualized concept of creative activity.

Tracey Rielly criticized this train of scholarly attacks against the
romantic author as unfounded without an alternative conception of
what a copyright system without an individualized author as the first
copyright owner would look like. 134 Justin Hughes also seems uneasy
with the deconstructionists' argument that we should completely
remove the author from copyright jurisprudence, as he says,

Sometimes, the deconstructionists present the "death of
authorship" as a fait accompli, in both literary theory
and writers' practices; it only remains for jurists to sign
off on the death certificate. Other times, sometimes
breathlessly in the same article, the deconstructionist
sees a resurgence of the individualistic Romantic
author construct with destructive consequences for less
typical sources of intellectual production. There is
valuable work in this deconstructionist jurisprudence,
but there are questions about both its picture of how the
world is and its vision of how the world should be. 135

A deeper concern with deconstructing individualized creativity is
the consequences that follow for socially valuable creations that can

132. Jaszi, supra note 131, at 302 (stating that the fact that "[r]omantic
'authorship' is alive and well in late twentieth-century American legal culture has
consequences for the law's engagement with (or failure to engage) the realities of
contemporary polyvocal writing practice-which increasingly is collective,
corporate, and collaborative").

133. Id. See supra Part II C for discussion on copyright system's dependency on
the market to provide rewards for creative activity.

134. Tracy Reilly, Copyright and the Tragedy of the Common, 55 IDEA 155,
161-62 (2014).

135. Justin Hughes, The Personality Interest of Artists and Inventors in
Intellectual Property, 16 CARDozo ARTS & ENT. L.J. 81, 91 (1998).
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help promote progress. Deconstructionist views advanced the concept
of collective creativity to shift power from authors who are engaging
in the act of creative production (and hence granted property rights as
a reward) to those who are engaged in the reuse, remix, and borrowing
of creative works to create newer collections of creative works to
pursue a more utopian world where expressions are unrestricted by
property rights. At the center of this shift of power is a rich and
unrestricted public domain that needs to be protected from the "second
enclosure movement of the mind" 136 so that readers, audiences, and
public consumers of an author's or creator's creation can break free of
authorial control over their works and "become both producers and
creators, able to reinscribe and recode existing representations,
thereby expanding the rich cultural fabric of [the] nation."137
However, this power shift from first authors to subsequent users does
not reduce the presence of socially immoral or harmful works. While
free expression and some reuse and remix of creative works are
essential to a thriving democratic citizenry, it is worth emphasizing
that the intentionality to improve conditions in society and
communities (a feature central to the production of socially impactful
works) must be present in these forms of collective expression.
Otherwise, the same problem arises: having content that does not
support the progress of society inherent in the motivation paradox.

For socially valuable storytelling that promotes social change,
authors and creators would need to engage with collaborators with a
similar vision and shared intentionality while maintaining authorial
control and allowing public access to the work to create an ecosystem
in which authentic stories can be told to influence cultural and social
change, and in turn, influence policy and legal change. 138 Jeff Skoll
founded Participant Media "with a mission to use visual storytelling
to amplify social issues and catalyze social change."139 Participant
Media has managed to maintain creative control and engage other
nonprofits and non-governmental organizations as stakeholders to put
socially impactful movies together and distribute them to people who

136. JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF THE
MIND 45 (2008).

137. Sonia K. Katyal, Semiotic Disobedience, 84 WASH. U. L. REv. 489, 490
(2006).

138. See, e.g., Obergefell v. Hodges. 576 U.S. 644 (2015).
139. Tracy E. Gilchrist, Participant Media Creates Entertainment for Social

Change, PHILANTHROPY NEWS DIG. (Oct. 28, 2019),
https://philanthropynewsdigest.org/features/ssir-pnd/participant-media-creates-
entertainment-for-social-change [https://penna.cc/UL7H-NCVF].

356 [Vol. 10



THE MOTIVATION PARADOX

can create social change while also creating public awareness of the
causes they champion. The company has produced over 100 films and
garnered 73 Academy Award nominations and 18 Oscars.140 Beyond
receiving critical acclaim, the company has also reached "socially
conscious consumers by partnering with nonprofits and NGOs to
create campaigns that can move the needle on pressing social
issues."141 Their 2016 movie Roma was nominated for 10 Oscars,
including Best Picture, Best Foreign Language Film, and Best
Director.142 It tells the story of a live-in domestic worker and the
middle-class family that employed her against the backdrop of the
1968 Tlatelolco massacre in Mexico.143 From a copyright producer's
perspective, Participant Media is a successful creator of creative
content, taking the creative lead in 80 to 90 percent of the projects in
which they are involved. 144

For social progress and creating social change, however, Participant
Media is highly creative and effective in bringing in collaborators to
address complex social issues in ways that lead to positive change and
improvement in community well-being. Their intentionality toward
this goal is apparent in the partners with which they choose to work.
With the movie Roma, Participant Media created social change by
launching a campaign in the United States with labor activist Ai-jen
Poo and the National Domestic Workers Alliance ("NDWA"). 145 In
Mexico, Participant Media collaborated with the Center for Support
and Training of Household Employees ("CACEH") and its leader
Marcelina Bautista to advocate for workers' rights for domestic
workers. 146 In the spring of 2019, the Mexican legislature passed a bill
to protect 2.5 million domestic workers across Mexico. 147 When the
film premiered in November 2018, Participant Media and NDWA
implemented a campaign strategy that included screenings of the film
accompanied by panel discussions around rights for domestic
workers.148 In the United States, Participant Media and NDWA

140. Id.
141. Id.
142. Alejandro De La Garza, The Real History Behind the Movie Roma, TIME

(Dec. 14, 2018), https://time.com/5478382/roma-movie-mexican-history/
[https://perma.cc/3QTD-E5T4].

143. Id.
144. Gilchrist, supra note 139.
145. Id.
146. Id.
147. Id.
148. Id.
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partnered on a reception for members of the United States Congress
where domestic workers shared their stories with Senator Kamala
Harris and Representative Pramila Jayapal and discussed their vision
for a Domestic Workers Bill of Rights.149 On July 29, 2021,
Representative Jayapal introduced the Domestic Workers Bill of
Rights Act to Congress.150

Roma's experience demonstrates that creative storytelling with the
right collaborators can mobilize and inspire people to push for change.
As Participant Media's case shows, public consciousness and
perception around social issues, ranging from poverty to hunger to
climate change to domestic workers' rights, shift more easily with
collaborative and powerful storytelling. Creative activity that results
in socially impactful creations requires intentionality around the type
of works produced, who one's collaborators are, and a powerful story
to increase public awareness around a social issue. There must also be
the requisite intrinsic motivation to make a difference that can
withstand any crowding-out effects extrinsic rewards may bring with
a successful creative endeavor. As NDWA's Gender Justice
Campaigns director M6nica Ramirez says, "the level of public
consciousness around who domestic workers are [and] the value of the
work that they do ... clearly shifted ... as a direct result to the film
and the social-impact campaign that NDWA and Participant rolled
out." 151

B. Purposeful Inclusion

Another way creative activity can have a social impact and promote
social progress is to purposefully include others who may be socially
or culturally marginalized and make them feel included and
purposeful. Studies have shown that people who lack purpose and are
socially isolated suffer mentally, emotionally, and physically. 152 It is
believed that a lack of social connection can have the effect of
"smoking fifteen cigarettes a day or having an alcohol use disorder,
and it can be twice as harmful to physical and mental health as
obesity." 153 In a poll of 2,000 Americans between the ages of 50 and

149. Id.
150. Domestic Workers Bill of Rights Act, H.R. 4826, 117th Cong. (2021).
151. Gilchrist supra note 139.
152. Teresa Bonner, Countering Isolation with Creativity, STAN. SOC.

INNOVATION REV. (Jul. 27, 2021), https://doi.org/10.48558/WTCG-EE57
[https://penua.cc/EY7J-ADDL].

153. Justin Mahone, A Lonely Heart Is a Heavy Burden: Keys to Addressing the
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80, one-third self-reported loneliness.15 4 It is anticipated that the
proportion of the world's population comprised of people over 60
years of age will nearly double, from 12 percent to 22 percent, in the
next 35 years, exacerbating social isolation among elders. 155 Creative
activity initiated by authors to intentionally engage elders with artistic
expression reduces the adverse effects of aging in social isolation.
However, these "creative aging programs" must be intentionally
designed with care so that they are not just "paint-along" or "sing-
along" programs. 156

Successful creative aging programs must "intentionally integrate
social engagement with skill-based arts learning . . . and facilitate[]
connection and friendship as participants learn an art form
together."157 Since these programs depend on creative expression to
help people feel less socially isolated, they should be led by "teaching
artists" who are "professional, working artists skilled in arts education,
curriculum design, and the facilitation of creativity, growth, and
relationships in a group process." 158 They can "create space" for
participants to safely offer feedback and discuss their work. 159 As with
any social impact program, community-building among participants
and the institutions offering these programs is important. Again, in this
situation, an artist or creator designing a creative aging program needs
to be strongly motivated by intrinsic and personal reasons to want to
make a difference in the lives of elders. It would be hard to find a
teaching artist helping elders overcome feelings of social isolation
being externally motivated by the legal incentives of the copyright
system. While market rewards may be necessary to sustain the
program, it is unlikely that these programs were created because of the
promise of market rewards and externally driven by copyright
incentives.

Creative aging programs are not the only example of purposeful
inclusion through creative activity. Art performances drawing talent
from all parts of a community can be profitable and impactful in
creating change for marginalized communities by spotlighting the

Epidemic of Physical and Mental Health Problems of Older Americans Caused by
Social Isolation and Loneliness, 28 ELDER L.J. 423, 423-24 (2021).

154. Id.
155. Id.
156. Bonner, supra note 152.
157. Id.
158. Id.
159. Id.
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social issues they confront. For example, in "the 1980s and 1990s,
theater productions and movies such as The Normal
Heart, Rent, Angels in America, and Philadelphia put a human face
on AIDS and, in turn, the LGBTQ community."160 The success of the
Broadway play Hamilton further demonstrates that having diverse
artists and stories in production can attract diverse audiences and
create a very profitable performance.161 More importantly, art can
bridge cultural divides and unite people from diverse backgrounds and
cultures in a socially cohesive way. When people unite through the
arts, art becomes a common language that makes people feel welcome
and gives them a sense of belonging. Mosaic America is an
organization that fosters the inclusion and belonging of different
cultures in the San Francisco Bay Area. 162 One of their most
successful events, the Mosaic Festival, is held annually to showcase
artistic offerings that represent the diverse cultures in the Bay Area to
make people "aware of the diversity of their area, and perhaps more
importantly, see themselves represented."163 Once again, we can
observe the intentionality behind the artistic programming developed
to ensure purposeful inclusion, which goes towards inclusivity,
diversity, and belonging so essential to social progress.

C. Social Innovation

Social innovation is "the process of developing and deploying
effective solutions to challenging and often systemic social and
environmental issues in support of social progress . . . [where] ...
[s]olutions often require the active collaboration of constituents across
government, business, and the nonprofit world." 164 Some recent
examples of social innovation include charter schools, emissions
trading, and fair trade. 165 Social innovation differs from other types of

160. Kerry McCarthy & Maurine Knighton, The Role of Philanthropy in
Advancing Equity in the Arts, STAN. SOC. INNOVATION REV. (Oct. 7, 2019),
https://doi.org/10.48558/RNKH-DVO8 [https://penna.cc/8CF9-MZB7].

161. Id.
162. Kathryn Dickason, Building a Culture of Belonging, STAN. SOC.

INNOVATION REV. (Sept. 20, 2022), https://mosaicamerica.org/field-report-building-
aculture-of-belonging/ [https://penna.cc/5NUV-TNF3].

163. Id.
164. Sarah A. Soule et al., Defining Social Innovation, STAN. GRADUATE SCH. OF

Bus. CTR. FOR SOC. INNOVATION,
https://www.gsb.stanford.edu/experience/about/centers-institutes/csi/defining-
social-innovation [https://penma.cc/77U8-4X95].

165. Id.
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innovation, such as technological or product-based innovations, in two
respects. First, social innovations are "motivated by the goal of
meeting a social need,"166 and second, "they leave behind a social
capacity to act, and are usually, though not exclusively, spread through
organizations whose primary purposes are social."167 Because social
innovation aims to create social change, part of its process includes
inspiring the public to normative change and mobilizing people to act
to create benefits for society as a whole, not just a tiny segment of
private individuals, and finding the intersections where nonprofit,
public, and private sectors converge to allow for cross-sector
collaboration. 168 Solving social problems, engaging multiple sectors
for cross-collaboration, getting people to care about the issue, and
mobilizing the public to action require a lot of creativity and
innovative thinking. Social innovation requires task-oriented
creativity that is intrinsically motivated to solve complex social
problems. 169

Getting people to change and engaging multiple sectors in cross-
collaboration is hard. Take climate change as an example. While there
is data to show that human activity, namely the burning of fossil fuels,
generates greenhouse gas emissions that trap heat and cause rising
temperatures, hard data and factual information alone are insufficient
to mobilize people to change.17

' As climate change strategist and
conservationist Robert Sassor observes, "while measuring parts per
million of greenhouse gases makes for compelling science, it has
largely failed to inspire the public to action."171 He says that "[w]e
need mechanisms that engage the public and promote discourse about
climate change, and infuse climate sciences and communications with
public knowledge. One of the best ways to achieve this is to tap into

166. GEOFF MULGAN, SOCIAL INNOVATION: HOW SOCIETIES FIND THE POWER TO
CHANGE 10 (2019).

167. Id.
168. James A. Phills, Jr. et al., Rediscovering Social Innovation, STAN. SOC.

INNOVATION REV., Fall 2008, at 34, 36-38.
169. In-Soo Choe, Creativity - A Sudden Rising Star in Korea, in THE

INTERNATIONAL HANDBOOK OF CREATIVITY 395, 406 (James C. Kaufman & Robert
J. Sternberg eds.) (2006) (intrinsic motivation keeps people in a state of "flow" and
allows them to engage in challenging tasks).

170. What Is Climate Change, UNITED NATIONS: CLIMATE ACTION,
https://www.un.org/en/climatechange/what-is-climate-change
[https://penna.cc/QL7B-WK3V].

171. Robert Russell Sassor, Envisioning a Climate for Change, STAN. SOC.
INNOVATION REV. (Mar. 18, 2015), https://doi.org/10.48558/JEHJ-VM57
[https://penna.cc/3Z8W-52RH].
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an arena where people so often experience and influence culture:
art."172 Art has an influential role to play in engaging people and
mobilizing action in innovative social programs that progress society
toward a better state, such as highlighting and facilitating dialogue to
make sense of a complex social problem and seek solutions by
engaging multiple stakeholders. Allison Crimmins, the Director of the
Fifth National Climate Assessment and a leading climate scientist, was
once asked at a climate change conference what we needed to "save
the world" and, instead of a technical or policy-related answer, she
said "more artists."173 She captures the value of art in solving the
problems we face with climate change:

I have seen a painting introduce a complex scientific
idea to friends who are not scientists; watched an
intriguing drawing spark a young person's curiosity in
how things work. I have noticed how a well-designed
graphic persists in presentations and media long after a
paper or report is published. And I know that a
photograph can invoke empathy, can stir us to support
one another and seek solutions.
Both art and science have long endeavored to
document the present and illuminate possibilities for
the future. Right now, as Americans across the country
are facing the threats and impacts of climate change,
we need the kind of fresh vision that art can inspire.
Art has the power to show us how climate change is
threatening the people and places we love, our
livelihoods and pastimes, and how we think of home
and community. And importantly, art has the power to
motivate action, to spur creative responses to new and
growing risks. 174

172. Id.
173. Allison Crimmins, Art x Climate: A Call for Art to Support the Upcoming

Fifth National Climate Assessment, (Oct. 12, 2022),
https://www.whitehouse.gov/ostp/news-updates/2022/10/12/art-x-climate-a-call-
for-art-to-support-the-upcoming-fifth-national-climate-assessment/
[https://perma.cc/7XER-7U6A].

174. Id.(emphasis added).
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Whether art highlights social problems related to climate change,
poverty,175 access to clean water and sanitation,176 or war,177 art
engages people at a visceral level to create awareness, facilitate
dialogue, transform worldviews, mobilize stakeholders, and create
social change. The process of innovating for social change and the
progress of society is multifaceted. It demands a multi-sector
approach, and information alone will not cause a shift in the current
status quo. When art is involved, we have a narrative-a story-that
allows us to take small mental steps in envisioning an improved state
and, more importantly, to move toward that improved state
collectively in an organized way when language fails to mobilize
action. The small mental steps we take when looking at art or listening
to music 17 are enough to prompt individual change. When larger
groups or communities experience and internalize the same creative
work with the same effects, norms change, and society progresses. To
socially innovate, however, authors and creators must again be
intrinsically motivated to convey a particular message through their
work and evoke particular emotions or mental shifts so that people
may collectively be moved toward an improved societal state and be
willing to accept changing norms. The intentionality in creating the
work must also be clear and directed toward social change and social
innovation by engaging with relevant stakeholders in a social issue.

IV. THE TAXONOMY OF NORMATIVE CONSIDERATIONS

So far, this Article has established that the motivation paradox
exists in the copyright system because the law encourages creativity
with legal incentives and market rewards-extrinsic prompts for
creativity that could potentially crowd out the first author's intrinsic
motivation for creating socially impactful works that can improve

175. See 3 Examples of Art Highlighting Poverty, BORGEN PROJECT (Mar. 7,
2021), https://borgenproject.org/art-highlighting-poverty/ [https://penna.cc/UBA6-
AWCB].

176. See 'Water Is Sacred': 10 Visual Artists Reflect on the Human Right to
Water, GUARDIAN (Aug. 4, 2022), https://www.theguardian.com/global-
development/2020/aug/04/water-is-sacred-10-visual-artists-reflect-on-the-human-
right-to-water [https://penna.cc/AZ95-W8YH].

177. Peter Schjeldahl, Art in Time of War, THE NEW YORKER (Mar. 21, 2022),
https://www.newyorker.com/magazine/2022/03/21/art-in-a-time-of-war
[https://penna.cc/838V-NXR2].

178. See OLIVER SACKS, MUSICOPHILIA: TALES OF MUSIC AND THE BRAIN 258
(2008) ("Music has the power to embed sequences and to do this when other forms
of organization (including verbal forms) fail").
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social conditions and contribute to societal progress. Previous sections
also established that intrinsic motivations for creativity are important
in creating progress-inducing creative works. When motivated by
intrinsic motivators, authors tend to be more innovative, passionate,
and focused on solving complex problems requiring higher degrees of
creativity. Literature from the cognitive sciences on the crowding-out
effects of external motivations on intrinsic motivators might lead to
the conclusion that for the copyright system, property rights are bad
and harmful because legal incentives promising market rewards will
crowd out intrinsic prompts to do good, solve complex problems, give
back to society, and make the world a better place.

However, the relationship between extrinsic and intrinsic
motivations is more complex, and more recent studies assess extrinsic
motivations introduced correctly to the creative process to positively
affect creativity. In a study by Amabile, Hennessy, and Grossman,
researchers rewarded children with the opportunity to play with a
Polaroid camera before telling a story. The students were then split
into two groups. The first group made a deal with the experimenter to
tell a story in order to play with the camera. The second group told a
story and then got to play with the camera as a non-contracted-for
reward. In the first group, the experimenters observed the crowding
out effects of external rewards. The stories from the first group of
children were less creative than those of the second group of students,
who told more creative stories than the first group.17' In another study
by Hennessey, Amabile, and Martinge, students were also split into
two groups. Half the students watched a video where "two attractive
children talked about their intrinsic interest and enjoyment in school
as well as strategies they used for distancing themselves from socially
imposed extrinsic constraints or motives."180 The other half, the
control group, watched a different video. A few days later, the children
engaged in a creative activity as in the earlier study, with the first
group promised a reward for the creative task and the second given the
reward without any contingency. The study showed that the promise
of an external reward did not influence the group of children who
watched the intrinsic motivation training video. Still, they seemed
more creative when rewarded. 181

179. Mary Ann Collins & Teresa M. Amabile, Motivation and Creativity, in
HANDBOOK OF CREATIVITY 297, 304 (Robert J. Sternburg ed., 1998).

180. Id.
181. Id.

364 [Vol. 10



THE MOTIVATION PARADOX

These studies, among others, lead to a more profound understanding
of how extrinsic prompts affect creativity. 182 Researchers refined the
understanding of extrinsic motivations by dividing the concept into
being "externally controlling" and "providing useful, and desired,
information." 183 Following that, Amabile labeled the two types of
extrinsic motivations. She termed the first "synergistic extrinsic
motivators, which provide information or enable the person to better
complete the task and which can act in concert with intrinsic
motivators," and the second "nonsynergistic external motivators,
which lead the person to feel controlled and are incompatible with
intrinsic motives."184 She then developed the concept of "motivational
synergy," which she explains as follows:

When people start out with high levels of intrinsic
motivation to do an activity, rewards for doing the
activity that are presented in a way that supports their
feelings of competence or allows them to become more
deeply involved in the activity will not undermine
intrinsic motivations and creativity. Rather, those
rewards will act as synergistic extrinsic motivators,
combining in a positive way with intrinsic motivation,
and supporting creativity.185

With Michael Pratt, Amabile developed a model for creativity and
innovation in organizations built on prior theoretical models that
includes four components essential for an individual or group to
produce creative works on any given task. The first component is
"skills in the task domain (knowledge and technical skill in the area in
which the individual is working)." 186 The second component is
"creativity relevant processes (personality characteristics, ways of
thinking, and ways of working that are conducive to producing novel
ideas)."187 The third component is "task motivation (intrinsic and
synergistic extrinsic motivation for the particular task)."188 The fourth
component is "the social environment in which the individual is

182. Id.
183. Id.
184. Id.
185. Amabile, supra note 122, at 9-10.
186. Id. at 12.
187. Id.
188. Id.
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working; in organizations, this is the work environment within which
the individual is located."189 Amabile calls this model "the dynamic
componential model for creativity and innovation in organizations." 190

This development in organizational and social psychology with
research into human creativity is invaluable for the copyright system
and the problems identified with the motivation paradox. Amabile's
dynamic computational model for creativity and innovation in
organizations provides copyright with a structure that allows for the
retention of legal incentives and market rewards while insulating the
author's intrinsic motivators for creating socially impactful works so
that the author's extrinsic and intrinsic motivations can align with
copyright's constitutional goals. As the copyright system's focus is
primarily on property rights and the author's exclusive control of the
work once it is publicly available, the law must focus on supporting
and preserving the author's intrinsic motivators to do good so that
legal incentives and market rewards operate synergistically with
intrinsic prompts as a normative principle.

Current copyright laws encourage first authors to invest in creative
activity. But the law only seeks to incentivize the activity and not
specific outcomes of an author's creative choices and motivations. 191

In studying the first Copyright Act of 1790, Lawrence Solum stated
that "the first Congress believed that the promotion of the progress of
science meant encouragement of learning, and therefore, that to
'promote the Progress' of a given activity was to 'encourage' that
activity."192 Copyright's focus on incentivizing creativity without
more deeply analyzing the correlations between motivators for
creativity and societal progress prevents the copyright system from
developing more nuanced responses to how creative resources are
allocated and managed.

189. Id.
190. Id.
191. Goldstein v. California, 412 U.S. 546, 555 (1973) (referring to Article I, § 8,

cl. 8, of the Constitution, the Court states: "the clause thus describes both the
objective which Congress may seek and the means to achieve it. The objective is
to promote the progress of science and the arts. As employed, the terms 'to promote'
are synonymous with the words 'to stimulate,' 'to encourage,' or 'to induce"'
creative activity). See also, Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1195
(2021)("Copyright statutes and case law have made clear that copyright has
practical objectives. It grants an author an exclusive right to produce his work
(sometimes for a hundred years or more), not as a special reward, but in order to
encourage the production of works that others might reproduce more cheaply")
(emphasis added).

192. Solum, supra note 42, at 6.
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For the initial allocation of creative resources, copyright has
determined that the first author has creative control over their
creations. Thus, when the first author produces a new work, copyright
grants the exclusive right to control the uses of the work to the author,
justified by the need to incentivize the creation of intangible resources.
This Article does not attempt to question this initial allocation of rights
or their nature. 193 This "first order of legal decisions" is necessary in
copyright to prevent the mightier and shrewder of people in a state
from taking all creative resources from those who created the resource
in the first place. Otherwise, larger companies and content producers
would use their stronger position to gain access to creative resources,
leaving those in weaker positions without any access. 194 Instead, this
Article will focus on "second order decisions."195 It evaluates how
courts and lawmakers may protect creative resources once the first
author has distributed the work to the public, considering the author's
motivations for creating the work and managing the relationship
between first authors and subsequent users.

Entitlements to creative resources can be protected, in the
classification provided by Calebresi and Melamed in One View of the
Cathedral, by property rules, liability rules, or inalienability rules.196

These rules provide copyright courts and lawmakers with a systematic
approach to subsequent entitlements to creative resources after the
initial allocation of copyright to the first author. In determining
whether first authors have creative control over their work or whether
subsequent users have creative rights to the work, courts can rely on a
set of normative choices that will allow them to settle disputes in a
way that honors first authors' motivations for investing in the creative
act and link them to copyright's ultimate goal of promoting societal
progress. These choices are, first, deciding whether to protect the
author's creative control or a subsequent user's creative rights based
on the facts of the case and, after the entitlement is set, whether to
protect that entitlement with three different types of interrelated rules.

193. I have argued elsewhere that the author's rights are conceptually different
from copyright. See Alina Ng, Literary Property and Copyright, 10 Nw. J. TECH. &
INTELL. PROP. 531 (2012).

194. Calebresi & Melamed, supra note 28 (discussing how access to goods,
services, and life itself will be decided on the basis of "might makes right" if the
state does not make these first order decisions).

195. Id. at 1092.
196. Id. at 1089.
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A property rule applies when someone who wishes to remove the
entitlement from its holder must buy it from him in a voluntary
transaction and at a value the seller agrees on.197 A liability rule
applies when someone can destroy the initial entitlement by paying an
objectively determined value for the entitlement set, in most cases, by
the state or courts instead of the parties in the dispute.198 When an
entitlement is inalienable, the entitlement cannot be removed or
transferred from the entitlement holder, even where there is a willing
buyer and seller. Here, the state and courts intervene to protect the
entitlement and forbid its transfer or sale in some or all
circumstances. 199 There are a few reasons why an entitlement may be
inalienable-economic inefficiencies, distributive goals, and
incompatibility with the functions of a responsible democratic state.200

Applied to copyright, Calebresi and Melamed's contribution to
our understanding of property entitlements provides courts and
lawmakers with six possible responses to infringement cases in which
the choice of entitlement is between the author's creative control and
the subsequent user's creative rights; the choice chiefly concerns how
to protect that entitlement to further copyright goals for progress. The
complete matrix of legal responses that would allow courts and
lawmakers to develop a more nuanced theory of copyright incentive
correlating to copyright's goals for progress would look as follows:

197. Id. at 1092.
198. Id.
199. Id.
200. Susan Rose-Ackerman, Inalienability and the Theory of Property Rights, 85

COLUM. L. REV. 931, 932-33 (1985).
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Author Plaintiff User Defendant

Property Rule Option 1: Creative Control Option 3: Creative Rights
Entitlement for the author, Entitlement for the subsequent

and author can sell or transfer user, and the subsequent user can
the entitlement at a value set by sell or transfer the entitlement at a
the author. value set by the subsequent user.

Liability Rule Option 2: Creative Control Option 4: Creative Rights
Entitlement for the author, Entitlement for the subsequent

but entitlement can be destroyed user, but the entitlement can be
or transferred to the public at a destroyed or transferred at a value
value set by the state or court. set by the state or court.

Inalienability Option 5: Creative Control Option 6: Creative Rights
Entitlement granted to the Entitlement granted to the

author and cannot be transferred subsequent user and cannot be
or sold even if the author is transferred or sold even if the
willing. subsequent user is willing.

Options 1, 2, and 3 can be mapped neatly onto the traditional
remedies currently available to courts in a conventional copyright
infringement case. In a conventional copyright infringement case,
courts can decide for the author plaintiff and protect the entitlement
with an injunction to enjoin the infringing activity.201 When a
subsequent user "trespasses into [the author's] exclusive domain by
using or authorizing the use of the copyrighted work in one of the five
ways set forth in the statute," the author plaintiff would, as a general
rule, be entitled to:

A potent arsenal of remedies against an infringer of his
work, including an injunction to restrain the infringer
from violating his rights, the impoundment and
destruction of all reproductions of his work made in
violation of his rights, a recovery of his actual damages

201. 17 U.S.C. § 502.

C.)

0
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and any additional profits realized by the infringer or a
recovery of statutory damages, and attorneys fees.202

These remedies protect the author plaintiff's rights with a property
or liability rule. When the court or lawmaker decides that the
subsequent user's infringement is justified through fair use, the court
can assign the initial entitlement to creative rights to the subsequent
users.

Options 4, 5, and 6 would be available to the lawmaker or court
when it considers other remedial arrangements in a conflict when the
different motivations of the first author and subsequent user are
brought into the mix and equalized. These remedial arrangements can
be tailored to correlate to whether the first author's and subsequent
user's motivations align with copyright's goal to promote progress.
For example, suppose that Arthur, a first author, is extrinsically
motivated by market profits to produce a novel. Sam, a subsequent
user, uses the novel to produce a derivative work, a blockbuster movie,
also extrinsically motivated by market profits. In this conflict between
Arthur's creative control over the book and Sam's creative right to use
the novel as a creative resource for the production of the movie, the
court may allocate the initial entitlement to creative control to Arthur
if it comes to the decision that Sam's use is not fair use.
Conventionally, the court would grant Arthur an injunction to enjoin
Sam from producing and distributing the work.203 In this case,
however, enjoining the infringement is a disservice to the author
whose purpose for creating the work is to gain commercial rewards
from book sales and potential licensing deals. If the author's primary
motive is to gain commercial rewards, then damages secured with a
liability rule, and not injunctive relief, would be the more appropriate
remedy. The following two subsections explore these options.

A. Current Taxonomy of Entitlements with the Motivation
Paradox

The current taxonomy of entitlements over creative resources is
independent of strategies for protecting first authors based on their
creative motivations. Copyright grants rights on the theory that the
promise of market rewards motivates authors and does not consider

202. Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 433-
34 (1984).

203. Sam would infringe § 106 (2) and (3) of the Copyright Act here.
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other intrinsic motivations for creativity. Thus, when courts resolve
disputes over the use of creative resources and try to manage the
relationship between the first author and subsequent user, injunctions,
the impounding and destruction of infringing articles, the recovery of
the copyright owner's actual damages, and any additional profits made
by the infringer or statutory damages, as well as costs and attorney's
fees, are within the arsenal remedies available to the courts.204 But
because the law does not have a more nuanced theory of incentives for
creativity that accounts for the different motivators for first authorship,
traditional remedies available to a first author under copyright law do
not include payment to the first author for the reasonable value of
subsequent uses of the work.205 Courts might achieve a more just and
equitable result, honor a first author's intrinsic motivators, and
correlate creative activity with copyright's goal of progress by relying
on economic efficiency, distributional goals, and other justice reasons
in determining how to set entitlements between a first author and
subsequent users and then deciding whether that entitlement will be
best protected with a property, liability, or inalienability rule.2 06

The current copyright system gives courts and lawmakers three
options in managing first author-subsequent user relationships. Option
5, protecting a first author's entitlement with an inalienability rule, is
used in limited circumstances, such as when the work in issue is a

204. 17 U.S.C. §§ 502, 503, 504, 505.
205. Wrench LLC v. Taco Bell Corp., 256 F.3d 446, 457 (6th Cir. 2001).
206. Calebresi & Melamed, supra note 28, at 1093-1105. In setting entitlements,

Calebresi and Melamed propose using, first, economic efficiency where society
chooses to allocate a set of entitlements to particular parties in such a way that no
other changes to the allocation would improve the conditions of one party without
making another party worse off by a reallocation. This standard is called Pareto
Optimality in economics. In a market without transaction costs, negotiations and
transactions would occur until no one could be made better off without making
another party worse off. Id. at 1094-95. To achieve distributional goals, Calebresi
and Melamed focus on two types of distributional concerns in society - the
distribution of wealth and the distribution of certain specific goods. Distributional
goals allow society to make value choices about which preferences are "worthier,"
e.g., deciding that "silence lovers should be richer than noise lovers because they are
worthier" or that certain parties ought to be rewarded because they make everyone
be better off in the end. Id. at 1098. Other justice reasons are the final set of
considerations that a judge or lawmaker might want to take into account that fall
outside Calebresi and Melamed's capaciously defined economic efficiency and
distributional goals considerations. While most allocation of entitlements can adhere
to "efficiency and broad distributional preferences," Calebresi and Melamed argue
that some entitlements may be tangentially linked to efficiency or cannot be
described in broad principles such as equality. These entitlements can be allocated
based on a residual bucket called "other justice reason." Id. at 1105.
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work of visual art and the moral rights of integrity and attribution are
involved.207 The Article now discusses these options in turn.

1. Option 1: Creative Control Allocated to the Author Plaintiff
and Protected with a Property Rule

When a first author alleges that a subsequent user infringed the
copyright in the work, courts must resolve the conflict over creative
resources. The court must decide whether to entitle the first author to
have creative control over the creative resources he produced or to
entitle subsequent users to forbid control and have rights to use these
resources to engage in other forms of creativity. The courts must
decide between granting the first author creative control or the
subsequent user creative rights to creative resources. Calebresi and
Melamed offer three reasons for deciding one way or the other in this
initial allocation of resources: economic efficiency, distributional
goals, and other justice reasons.

In the relationship between Arthur, the first author, and Sam, a
subsequent user of the work, the court must determine whether to
entitle Arthur to forbid Sam from using the work, giving him creative
control over creative resources in his novel, or whether to entitle Sam
to use those resources to create a blockbuster movie and forbid Arthur
from controlling subsequent uses of his novel. Based on the economic
principle of Pareto optimality, the court may decide for Arthur and
allocate creative control over creative resources to him if that would
lead to an optimized allocation of creative resources that cannot be
improved by making another party worse off.208 Using economic
efficiency, the courts can allocate initial entitlements and bring society

207. The moral rights of creators, specifically the rights of attribution and
paternity, of works of visual art are protected under 17 U.S.C. § 106A. § 101 defines
a work of visual art as

(1) a painting, drawing, print, or sculpture, existing in a
single copy, in a limited edition of 200 copies or fewer
that are signed and consecutively numbered by the
author, or, in the case of a sculpture, in multiple cast,
carved, or fabricated sculptures of 200 or fewer that are
consecutively numbered by the author and bear the
signature or other identifying mark of the author; or

(2) a still photographic image produced for exhibition
purposes only, existing in a single copy that is signed by
the author, or in a limited edition of 200 copies or fewer
that are signed and consecutively numbered by the
author.

208. Calebresi & Melamed, supra note 28, at 1094.
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as close as possible to Pareto optimality as a perfect market not
hampered by transaction costs or other impediments.209 The court may
also decide for Arthur because of wealth distribution preferences, such
as when society decides that a first author motivated by intrinsic
reasons to create works that improve social welfare should be more
affluent because their contribution to society is worthier than a
subsequent user who copies the work without differentiation or
contribution of something new.210 Sometimes, society recognizes that
some entitlements are so essential to an individual that the entitlement
cannot be transferred or sold even if the individual is a willing seller
selling to a willing buyer. In this situation, the law can decide that the
entitlement should be inalienable.21 1

For copyright, the law protects the author's right to control
subsequent work uses once the first author produces creative
resources. Courts usually grant creative control to the first author
when a subsequent use does not sufficiently differentiate its
expression from that of the author and cannot be excused by fair use.
As a matter of efficiency, protecting the first author's creative control
over his expression makes sense because a subsequent user should not
be granted creative rights for non-essential variations to the first
author's work when the subsequent user did nothing more than
duplicate "the "fundamental essence or structure of [the first author's]
work." 212 Deciding for the subsequent user would not be Pareto
optimal because that initial arrangement of entitlements would put the
first author at an unfair disadvantage. Since the author produced the
creative resource, the author would be at a disadvantage if he could
not control or prohibit subsequent uses of the work when a subsequent
use resulted in a creative product that was substantially similar to his
own and did not contribute anything new to society. It also would not
achieve distributional justice for the courts to allow subsequent users
to prohibit a first author from controlling creative resources when the
subsequent user did not invest in creating a new work with substantial
differences that do not infringe protected expressions in the first
author's work.213 When a subsequent user takes the first author's

209. Id. at 1097.
210. Id. at 1098.
211. Id. at 1100.
212. Warner Bros. Inc. v. Am. Broad. Cos., 720 F.2d 231, 240 (2d Cir. 1993).
213. The courts have held that an idea in an author's work is free to the public to

use but that his expression of the idea is protected through copyright. See Baker v.
Selden, 101 U.S. 99, 101-03 (1879). See also Nichols v. Universal Pictures Corp.,
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expression without a fair use justification, the courts do not have any
efficiency, distributional, or other justice reason to allocate creative
rights to the subsequent user.

Once the courts allocate the entitlement to the first author, the
entitlement would be best protected with a property rule allowing the
author to enjoin a subsequent user from using creative resources. By
allocating creative control to the first author and protecting that
entitlement with a property rule, copyright deems the author's creative
act more socially desirable than the subsequent user who uses the work
without differentiating the new work from the original. By deciding
that the first author has the right to prohibit the subsequent use with an
injunction, the courts are also distributing wealth to the first author
because a subsequent user must now purchase creative rights needed
to use creative resources produced by the first author. This would be
the most economically efficient and just arrangement that the court
can reach between an intrinsically motivated first author and an
extrinsically motivated subsequent user who did not obtain permission
from the first author to use the work, offer payment to use it, or use
the first author's work fairly to create something new and different
that is not substantially similar to the first author's work.

The courts and lawmakers have additional entitlement settings and
remedies in their arsenal by paying closer attention to the motivations
for creativity and whether authors and subsequent users are
intrinsically or extrinsically motivated. When a dispute involves an
intrinsically motivated author, who engages in creative activity that
contributes to societal progress, and an intrinsically motivated
subsequent user, who uses the first author's work to create a new work
that has new meaning and purpose, which also contributes to social
progress, how the courts and lawmakers choose to allocate the initial
entitlement may not be as crucial as a dispute between an intrinsically
motivated first author and extrinsically motivated subsequent user.
Where the dispute involves a first author and subsequent user using
creative resources and producing works that correlate directly to
societal progress, the question of economic efficiency, distributional
goals, and other justice reasons matters less because the creative

45 F.2d 119, 121 (2d Cir. 1930) (the court held that the defendant did not infringe
the plaintiff's play; by using only the plaintiff's idea, "the defendant took no more
... than the law allowed,"), cf Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d
49, 54 (2d Cir. 1936) (holding that the defendant infringed on the plaintiff's play
because the defendant did not keep "clear of [the plaintiff's] expression . . . [but]
used the play pro tanto.").
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activity on both sides is equally valuable and worthwhile to society. In
this situation, an efficient outcome for the allocation of creative
resources will result regardless of legal entitlement and with minimal
state intervention if there are no transaction costs associated with
negotiating a mutually beneficial socially desirable outcome between
the first author and subsequent user.14

Consider the positive externality from the first author's creative
activity, wherein society benefits from the creative resources produced
when an author engages in a creative act and creates creative resources
for societal use. According to the Coase theorem, the first author and
the subsequent user could negotiate a solution to the control and use
of creative resources without government intervention."' If the courts
gave the first author creative control over the creative resources, the
subsequent user could consider the cost of producing something
completely new, hiring help, and investing time and money in the
creative act and then offer a lesser sum to the first author in exchange
for the creative rights to use the work. The cost of paying for creative
rights to use the work could save the subsequent user money compared
to investing in creating something completely new. In this case, the
author might be well-compensated and agree to the price offered to
relinquish creative control over the work.

If the courts decide that the subsequent use is fair and set the
entitlement of creative rights for the subsequent user, giving him the
right to use creative resources freely, the author could offer the
subsequent user a sum of money in exchange for the right to control
uses of the work and reduce the availability of creative resources to
the subsequent user. In some scenarios, the sum offered by the author
is less than the cost of having the subsequent user use the work, such
as when the author is negotiating to sell exclusive first-publication
rights to a publisher and could potentially lose a huge contract by
having the subsequent user use the work and destroy its exclusivity by
an early print. In that case, the author will be better off paying the user
to stop using the work. And if the sum offered compensates the
subsequent user for losing their ability to use the creative resources
and exceeds the cost of creating entirely new work, the subsequent

214. See generally Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON.
1(1960).

215. Id.
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user may prefer the negotiated outcome.2 16 A mutually beneficial
arrangement happens with minimal state intervention.

According to Coase, this capability for the parties to reach a
mutually beneficial outcome through negotiations regardless of how
entitlements are initially allocated requires "costless market
transactions."21 7 For the first author and a subsequent user to negotiate
and exchange entitlements, there should be no transaction costs to
prevent negotiations and agreements from happening. For market
transactions to happen, the parties need to know with whom they are
dealing, inform people that they are entering negotiations, agree on the
terms, draw up contracts, and enforce them.2 18 Unfortunately, the
Coase theorem's fundamental assumption of costless negotiations can
fall short of a real-world solution that minimizes government
intervention when allocating creative resources. Scholars have pointed
out that the intellectual property system, including copyright, deals
with the "pervasive presence of transaction costs" and, therefore,
"analysis conventionally begins with a discussion of where rights
should reside in the first instance, given [the] high (and intractable)
transaction costs."219

Despite high transaction costs, the Coase theorem remains an
essential approach for how copyright allocates creative resources
between a first author and a subsequent user when both engage in
creative activity because of intrinsic motivators that produce works
that correlate with copyright goals for progress. Where both parties
have equally engaged in creative activities that are socially beneficial
and created works that advance public welfare, there will be room for
mutually beneficial compromises-especially when both parties have
engaged in creative acts to improve societal conditions without or with
minimal extrinsic motivators influencing their actions. In this
scenario, a Coasean outcome may still result where both parties use
creative resources with a specific intent, know who each other are, and
can come to terms with the arrangement. Transaction costs here are
low, facilitating a Coasean bargain because both the author and
subsequent user are motivated by a common goal to improve social
welfare. They are more inclined to agree with each other and to the
terms of their Coasean bargain. Notably, the arrangement between the

216. Id. at 9.
217. Id. at 10.
218. Id. at 15.
219. Robert P. Merges, Of Property Rules, Coase, and Intellectual Property, 94

COLUM. L. REv. 2655, 2661 (1994).
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first author and subsequent user may involve something other than a
monetary exchange, such as pooling resources in a collaborative
arrangement to pursue a common goal and create works that convey a
message important to both parties. This arrangement allows the parties
to manage their relationship, use creative resources collaboratively,
and create works with minimal government intervention. This
important step creates the space for parties to come together and
collaborate toward a common goal, insulating intrinsic motivators
from the crowding-out effects of external motivations.

2. Option 2: Creative Control Allocated to the Author Plaintiff
and Protected with a Liability Rule

Copyright can choose to protect the author's entitlement with a
liability rule where subsequent users are discouraged from infringing
the author's copyright by requiring infringers to pay the author for
harm suffered. Under a liability rule, creative control is granted to the
author, but a subsequent user is permitted to override the author's
entitlement without the author's consent by paying the author a
specified sum of money. The Copyright Act of 1976 currently entitles
the author to actual damages, profits, and statutory damages in an
infringement.2 2 ' Damages and profits are awarded ex post facto after
the infringement. Coupled with an injunction, damages and profits
secure an author's initial entitlement with a property rule by
compensating the author for harm caused by the infringement. But
copyright chooses liability rules when many parties could be involved
in the bargain, leading to holdups, and when the likelihood of strategic
bargaining and high transaction costs could lead to market failures that
would prevent an efficient allocation of creative resources between the
first author and subsequent user.22 1

The compulsory licensing provisions under section 115 of the
Copyright Act of 1976 are an example of an entitlement granted to
authors protected with a liability rule. Under section 115, the copyright
holder's exclusive right to make copies of non-dramatic musical
works-songs and musical compositions that were not created for use
in a motion picture, musical play, or opera-is subject to a compulsory
license that allows subsequent users to make and distribute
phonorecords, subject to certain terms and conditions of use. A

220. 17 U.S.C. §§ 504(b)-(c).
221. Merges, supra note 219, at 2664.
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compulsory license specifying the conditions for subsequent uses
allows copyright to reach more efficient, fairer, and better
distributional goals for allocating creative resources. Here, the
government sets objective prices to transfer entitlements from
copyright holders to subsequent users and allows the copyright owner
to receive a fair market return for the subsequent use of his work while
the general public benefits from accessing and experiencing the
work. 222

Liability rules are usually justified as the better method for
protecting the initial entitlement when the involved parties cannot be
reasonably expected to enter into a bargain with one another. For
example, Louis Kaplow and Steven Shavell propose that liability rules
should be used in tort cases to protect "interests in not suffering from
harmful externalities" because victims and injurers are not likely to
bargain with each other. 223 As a result of the parties' disinclination to
bargain, the state would be able to reach the most efficient outcome
by setting the price for transferring an entitlement from the injured to
the injurer at the cost of preventing the harm.224 The creative act at the
center of copyright law, however, does not inflict harm on society.
Instead, creative activities confer many benefits or positive
externalities on society. 225 Conversely, authors and subsequent users
that are extrinsically motivated will not arrive at a bargain because it
is hard to capture the benefits that society enjoys from an author's
creative act.226 In this case, liability rules are justified, and compulsory
licensing may be preferred.

Liability rules and compulsory licenses reach compromises
between the first author and subsequent users when the market fails.
New technologies often create new uses for creative works when the
author's creative rights have not been established, and when new

222. See Robert S. Lee, An Economic Analysis of Compulsory Licensing in
Copyright Law, 5 W. NEW ENG. L. REV. 203, 216 (1982) (stating "reliance on
compulsory licensing may be justified as a way of accommodating the interests of
copyright owners who wish to maximize the value of their works with the public's
interest in obtaining music at reasonable prices. By establishing a maximum royalty
rate, compulsory licensing may insure the copyright owner a fair return for his work
and may provide the public with music at low cost.").

223. Louis Kaplow & Steven Shavell, Property Rules Versus Liability Rules: An
Economic Analysis, 109 HARv. L. REV. 713, 716 (1996).

224. See id. at 719.
225. Stewart E. Sterk, Intellectualizing Property: The Tenuous Connections

Between Land and Copyright, 83 WASH. U. L.Q. 417, 439-40 (2005).
226. Lee, supra note 222, at 212.
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technologies displace old licensing practices, Congress employed
compulsory licenses to manage the expectations of first authors and
subsequent users. The earliest form of compulsory licensing emerged
with the manufacture of piano rolls capable of mechanically
reproducing copyrighted songs when copyright owners did not have
mechanical reproduction rights.2" Besides mechanical royalties under
section 115, the 1976 Copyright Act contains three other compromises
between first authors and subsequent users that resulted in compulsory
licenses-secondary transmission by cable television systems,
jukeboxes, and public broadcasting.2 2 These licenses permitted
interested secondary users to use copyrighted content under certain
conditions if royalties were paid, a quintessential liability rule
protection for the author's entitlement over the work.

Given this genesis of compulsory licensing in copyright law and its
link to new technologies, compulsory licenses might be a suitable
mechanism to allow authors without a deeper intrinsic connection to
their work to recover fair value for subsequent uses of their work as
input to train intelligence algorithms in generative artificial
intelligence ("Al"). Because generative Al models learn from large
amounts of data and creative works, their creator must collect diverse
datasets that align with its creator's objectives. For example, to train
an image generator, its creator must gather a wide range of images in
the desired style or genre, carefully calibrate them, and input them into
the algorithm. In this situation, the courts may decide to allocate
creative rights to the creator of the Al, reasoning that the subsequent
use is fair.229 If the subsequent user is motivated by reasons that
advance public welfare, such as making it easier for millions of
software programmers to work with a programming language with
which they were familiar, setting the initial entitlement with the
subsequent user and protecting it with a property rule may be the most
efficient allocation.2 30 An alternative approach would be to allocate
creative control to the first author with a liability rule, allowing the
author's control over the work to be transferred to the creator of the
Al so that the work can be used as part of a data set to train the
algorithm. Should the author and creator of the Al be extrinsically
motivated, a compulsory license would offer a fair return for the use

227. Id. at 205-06.
228. Id. at 209.
229. See generally Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183 (2021).
230. Id. at 1191.
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of the work while the generative Al creator gets to train his algorithm
to perform its task of generating new forms of creative work.

3. Option 3: Creative Rights Allocated to the User Defendant
and Protected with a Property Rule

When a subsequent user uses a work for public benefit, such as
using a reasonable amount of the author's work to report on the news
and inform the public, the use is more likely fair under section 107 of
the Copyright Act of 1976. Where the courts determine that a
subsequent use is fair, the courts set the initial entitlement with the
subsequent user, granting the user creative rights. These rights are
protected with a property rule. This allocation and method of
protection may be the most efficient and distributionally just because
the subsequent user has public welfare in mind when engaging in the
creative process. As discussed above, if the author is intrinsically
motivated, this allocation will not matter and Coasean bargains can
occur to facilitate collaboration and exchange of resources in ways that
are not only efficient but which also further copyright's goals for
progress.

Efficient and just outcomes can also be reached when the first
author is extrinsically motivated by market rewards. Suppose it would
be cheaper for the author to prevent the subsequent user from using
the work, and the author offers a price that makes economic sense to
the subsequent user. In this instance, a bargain will happen and the
subsequent user's creative rights will be sold to the author. But if this
happens, the subsequent user did not have the public interest in mind
during the creative process, and creative rights should not have been
initially allocated to the user.

4. Option 5: Creative Control Allocated to the Author Plaintiff
and Protected with an Inalienability Rule

In some situations, society may determine that some entitlements
cannot be transferred through the market. Calebresi and Melamed
reasoned that the state might restrain transfers of entitlements because
of externalities.231 Susan Rose-Ackerman provided three reasons why
some entitlements are inalienable. First, economic efficiency itself
may restrict transfers of an entitlement. Second, certain distributional
goals can only be achieved through inalienability rules, and third, a

231. Calebresi & Melamend, supra note 194, at 1111.
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democratic state may function responsibly with "unfettered market
processes."232 Margaret Radin advanced a different hypothesis. To
her, "market-inalienability is grounded in noncommodification of
things important to personhood" and maybe "ideally justified in light
of an appropriate conception of human flourishing." 233 To Radin,
some entitlements are personal attributes that cannot be commodified
and sold because they are integral to a person's identity. She explains,

Universal commodification undermines personal
identity by conceiving of personal attributes,
relationships, and philosophical and moral
commitments as monetizable and alienable from the
self. A better view of personhood should understand
many kinds of particulars-one's politics, work,
religion, family, love, sexuality, friendships, altruism,
experiences, wisdom, moral commitments, character,
and personal attributes-as integral to the self. To
understand any of these as monetizable or completely
detachable from the person-to think, for example, that
the value of one person's moral commitments is
commensurate or fungible with those of another, or that
the "same" person remains when her moral
commitments are subtracted-is to do violence to our
deepest understanding of what it is to be human.234

European copyright jurisdictions protect creative works with
economic and moral rights.235  Economic rights are fully
commodifiable and alienable, while moral rights, protecting the
author's personality embodied in the work, are noncommodifiable and
inalienable.236 Moral rights include the rights of disclosure,
withdrawal, and repentance, to be identified as the author, protection
against name misuse, and of respect or integrity.2 37 American

232. Susan Rose-Ackerman, Inalienability and the Theory of Property Rights, 85
COLUM. L. REV. 931, 932-03 (1985).

233. Margaret Jane Radin, Market-Inalienability, 100 HARv. L. REv. 1849, 1903
(1987).

234. Id. at 1906.
235. Neil Netanel, Copyright Alienability Restrictions and the Enhancement of

Author Autonomy: A Normative Evaluation, 24 RUTGERS L.J. 347, 350 (1993).
236. Id.
237. ELIZABETH ADENEY, THE MORAL RIGHTS OF AUTHORS AND PERFORMERS:

AN INTERNATIONAL AND COMPARATIVE ANALYSIS 44-59 (2006).
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copyright law has limited protection for moral rights. Only works of
visual art, covering only paintings, drawings, prints, or sculptures, and
still photographic images produced for exhibition purposes only and
existing in a limited edition of 200 copies or fewer that are signed and
consecutively numbered by the author,2 38 are protected by moral
rights, specifically the rights of paternity and integrity,239 which are
non-transferrable but may be waived if the author expressly agrees to
the waiver and signs a written instrument waiving his rights.2 40

Protecting the moral rights of creators of visual arts works serves
the intrinsic interests of authors and artists beyond economics. When
the law explicitly protects moral rights, the law communicates respect
and recognition of the contributions of first authors and creators to the
common good of society.21 The law acknowledges the value of
creativity by granting moral rights to the creators of these works. We
can make an efficiency argument to justify protecting these rights with
an inalienability rule. Moral rights do not only protect the creator of
the work. They also protect the public's interest against destruction
and alteration of culture. 242 But the Author would argue that because
the rights to be named as the artist and to prevent reputation-damaging
modifications to the work are so essential to an artist's identity as a
creator and to notions of personhood and personal autonomy, these
rights should not be alienable because they are so closely connected to
an artist's intrinsic motivators and preserve the integrity of artistic
endeavors without the influence of money, fame, and other extrinsic
incentives. Moral rights in other works besides works of visual arts are
protected through the derivative right, trademarks, or various state law
doctrines.

B. The New Taxonomy Considering the Author's Motivations for
Creativity

After considering and following Calebresi and Melamed's model
and using the intrinsic-extrinsic motivators dichotomy, the Article will
now map how creative resources can be allocated and arranged in

238. 17 U.S.C. § 101.
239. § 106A.
240. § 106A(e).
241. Burton Ong, Why Moral Rights Matter: Recognizing the Intrinsic Value of

Integrity Rights, 26 COLUM. J.L. & ARTS 297, 298 (2003).
242. J. H. Merryman, The Public Interest in Cultural Property, 77 CAL. L. REv.

339, 344 (1989).
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previously unavailable ways to manage the relationship between first
authors and subsequent users.

1. Option 4: Creative Rights Allocated to the User Defendant
and Protected with a Liability Rule

In some situations, a first author or copyright owner can demand
that a subsequent user stop using their work even when they engage in
creative experimentation to increase public welfare and incur
substantial costs in that pursuit. Enjoining the user from using the
work would be inefficient because their creative experimentation with
the work or other technologies resulted in a net benefit to society.
Distributional and social justice also suggests that intrinsically
motivated subsequent users who engaged in socially-beneficial
creative experimentation deserve to be rewarded instead of punished
for their endeavors. Copyright is a strict liability offense, and a
subsequent user does not have to intend to infringe copyright for the
courts to impose liability for infringing the author's and copyright
owner's rights. 243 Therefore, in a dispute over the rights to control and
use creative resources, courts will decide for the first author when a
subsequent user uses the work without permission and infringes the
author's copyright, even without an intent on the user's part to infringe
the author's copyright.2 4 4

Technology developers can also be liable for contributory
infringement where they provide society with technologies that allow
their users to infringe copyright.245 Besides whether training the Al
infringes the author's or artist's rights, an additional issue arises with
developers of generative Al-whether they can be contributorily or
vicariously liable for the actions of the users of their Al program and
the Al itself.

Calebresi and Melamed's taxonomy gives courts the option of
finding an infringement and asking the author or copyright owner to
pay for the cost of the injunction. Around the time Calebresi and
Melamed published their article, the Supreme Court of Arizona
decided Spur v. Dell E. Webb, a public nuisance case in which the

243. Robert C. Denicola, Volition and Copyright Infringement, 37 CARDozo L.
REV. 1259, 1263 (2016).

244. See Three Boys Music Corp. v. Bolton, 212 F.3d 477 (9th Cir. 2000),
overruled by Skidmore v. Led Zeppelin, 952 F.3d 1051 (9th Cir. 2020).

245. A&M Recs., Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001); ABC, Inc.
v. Aereo, Inc., 573 U.S. 431 (2014).
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court granted the plaintiff, a property developer, an injunction against
a livestock feedlot ordering it to shut down operations.246 However,
given the equities of the case (the plaintiff here took advantage of
lower property prices and moved their development toward the
nuisance), the court relied on the "coming to the nuisance doctrine"
and decided that the plaintiff should indemnify the defendant for the
cost of moving or shutting down the feedlot.

The court's reasoning in Spur can be applied to copyright cases
where the author plaintiff asserts copyright against the user defendant
in clear infringement cases without the defense of fair use. Still, it
would be inequitable for the court to require the defendant to shut
down its operations when the defendant acts for the best interest of the
public, is intrinsically motivated, and will suffer undue economic and
personal harm with the enforcement of an injunction. The Author
distinguishes this option from withholding an injunction, as eBay v.
MercExchange requires when the equities of the case demand it.247

Under the fourth option in this taxonomy, courts grant the plaintiff an
injunction but require the plaintiff to purchase the right to control
subsequent work uses. The effect of this option would be to allocate
creative rights to the subsequent user and protect the entitlement with
a liability rule.

2. Option 5: Creative Control Allocated to the Author Plaintiff
and Protected with an Inalienability Rule

A more robust understanding of creativity, the effects of extrinsic
and intrinsic motivators on authorship and other creative acts, and
their correlation with copyright's progress goals would require a
closer study of moral rights and their applicability to a broader range
of creative works beyond works of visual arts. Because moral rights
protect an author's identity and personality, they protect interests
important to personhood and human flourishing and should therefore
be inalienable. Moral rights are crucial to intrinsically motivated
authors creating works for personal growth, self-mastery, or public
welfare, as they are insulators from extrinsic motivators. Thus, Arthur,
in our example here, will not be able to transfer his right to be named
as the author of the novel to Sam. Neither should he be allowed to
transfer the right to modify his novel in ways that damage his

246. Spur Indus. v. Del E. Webb Dev. Co., 94 P.2d 700 (Colo. 1972).
247. 547 U.S. 388 (2006). See also Pamela Samuelson, Withholding Injunctions

in Copyright Cases: Impacts of eBay, 63 WM. & MARY L. REV. 773 (2022).
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reputation to Sam because Arthur would be transferring what is
essential to intrinsically motivated authorship-the rights to be named
as the author and preserve the integrity of his creation. These rights,
the right of paternity and integrity, are integral to Arthur's identity as
the author and should be protected with an inalienability rule.

3. Option 6: Creative Rights Allocated to the User Defendant
and Protected with an Inalienability Rule

The quintessential case that would encourage courts to use option 6
in Calebresi and Melamed's taxonomy-granting the user defendant
creative rights and protecting those rights with an inalienability rule
is when a subsequent user uses the author's work and is protected by
the right to freedom of speech under the First Amendment of the
Constitution. Where First Amendment guarantees can excuse
copyright infringement, the user's creative rights cannot be transferred
to the author or copyright holder even if both parties were willing
participants in that bargain. Suppose the subj ect matter of the infringed
material is relevant to the public interest and the appropriator's use of
the material independently advances the public interest. 248 Professor
Paul Goldstein argued that the infringement should be excused in this
situation.249

Building on Professor Goldstein's argument, the Author proposes
that when subsequent users engage in creative experimentation
motivated by intrinsic reasons, a basic liberty-the liberty to aspire
and build a better society and world-is invoked. Jed Rubenfeld
argued for "freedom of imagination" to be protected by the First
Amendment as a bedrock principle.250 Professor Rubenfeld's
argument is based on his idea that "the freedom of imagination
articulates the First Amendment's core commitment: that no one may
be legally punished for thinking an unauthorized thought or for
expressing an unauthorized idea."21

1 When the controversy is between
an extrinsically motivated first author and an intrinsically motivated
subsequent user, a similar argument can be made for the subsequent
user, whose creative experimentation involves aspirational goals for a

248. Paul Goldstein, Copyright and the First Amendment, 70 COLUM. L. REv.
983, 988 (1970).

249. Id.
250. Jed Rubenfeld, The Freedom ofImagination: Copyright's Constitutionality,

112 YALE L.J. 1, 4 (2002).
251. Id. at 59-60
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better society and using creative works to express those aspirations. If
so, the subsequent user's liberty to aspire should be constitutionally
protected by the First Amendment and inalienable because of the
fundamental nature of the liberty that the subsequent user possesses.

Considering the controversies between first authors and subsequent
users over the control and use of creative resources demonstrates that
some arrangements are better suited to manage the author-user
relationship based on whether they are intrinsically or extrinsically
motivated when they engage in creative activities. Motivations for
creative activities are potent indicators of the type of creative
resources generated. The Author has argued that intrinsically
motivated creativity is more directly correlated with social welfare and
well-being and, as a result, copyright's normative progress goals. As
a result, there is a need for copyright law to insulate intrinsic
motivators from extrinsic ones. When a dispute arises over how
creative resources should be used, courts and lawmakers can assess
the author's and user's motivations for the creative act to decide how
to allocate entitlements and what the best means of protecting them
would be given efficiency and justice goals. Given the role of
motivators in that determination and to show the ideal allocation of
entitlement and the method of protecting it, the Article maps out the
taxonomy of remedies available to the courts and lawmakers in the
following way.
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Property Rule

Author Plaintiff

Option 1: Creative
Control

This would be the best
arrangement for an
intrinsically motivated author
who makes an
case against an
motivated user.

Intrinsically
author vs.
motivated user

infringement
extrinsically

motivated
intrinsically

does not
matter because Coasean
bargains are likely to happen
with lower transaction costs.

User Defendant

Option 3: Creative Rights

This would be the best
arrangement when fair use
excuses the infringement
between an extrinsically
motivated author and an
intrinsically motivated user.

Intrinsically motivated
author vs. intrinsically
motivated user does not
matter because Coasean
bargains are likely to happen
with lower transaction costs.

Liability Rule Option 2: Creative Option 4: Creative Rights
Control

This would be the best
This would be the best arrangement for intrinsically

arrangement for an motivated users who infringe
extrinsically motivated author the copyright without the
and a subsequent user defense of fair use against an
regardless of motivation. extrinsically motivated author

or copyright owner.

Inalienability Option 5: Creative Option 6: Creative Rights
Control

This is where the liberties of
This is where moral rights the user to engage in creative

protect authors' personal experimentation to create a
rights, such as attribution and better world are protected by
integrity. the First Amendment.

Assignment of Initial Entitlement

C.)

0

0
-e

0
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V. CONCLUSION

This Article has shown that authors and creators of copyrighted
works are motivated by intrinsic and extrinsic motivations that can
coexist. Synergistically, intrinsic and extrinsic incentives sustain
creative acts that support copyright's normative goals for societal
progress. Copyright's incentive theory, however, does not consider a
first author's intrinsic motivators when deciding whether and under
what circumstances rights should be granted, even though a
subsequent user's motivation for using the work is considered during
a fair use analysis. To develop a more nuanced theory of incentive,
copyright must consider these different motivators for first author
creativity and insulate intrinsic motivators that correlate more closely
with the goals advancing societal welfare from extrinsic motivators
that might influence an author's or creator's expressive output. Since
the Constitution and Congress have determined that authors must be
incentivized with a property right in their creative resources to produce
them for society's benefit, the differentiation between intrinsic and
extrinsic motivators cannot happen at the work's creation. However,
the differentiation in treatment between intrinsic and extrinsic
motivators can happen when controversies arise between authors and
creators over the use of creative resources and how courts and
lawmakers can protect the initial entitlement.

The taxonomy used to analyze different arrangements was put
together by Calebresi and Melamed. As they acknowledged in their
conclusion, taxonomies and models have limitations in that they paint
an overly simplistic view of the different legal relationships that can
arise between first authors and subsequent users using creative works
and pigeonhole situations into classifications that do not fit. But this
taxonomy paints a landscape of arrangements of author-user
motivators that can be useful as we resolve future controversies over
the control and use of creative resources involving new technologies,
such as generative Al, and transformative uses, such as creative
experimentations, aspirational pursuits of a more inclusive and
equitable society, and the production of socially impactful works. The
taxonomy presented here can be helpful as a starting point in resolving
these future controversies and more.
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