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ORIGINAL PROCEEDING 

MOTION OF REVELSTOKE INVESTMENT CORPORATION, INC. TO INTERVENE 
OR, IN THE ALTERNATIVE, FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Pursuant to Hawai'i Rule of Civil Procedure 24 and Hawai'i Rule of Appellate Procedure 

2.1 (a), Revelstoke Investment Corporation, Inc. ("Revelstoke") moves to intervene in this case. 

In the alternative, Revelstoke moves pursuant to Hawai'i Rule of Appellate Procedure 28(g) for 

leave to file an amicus curiae brief. (The proposed brief is attached). In support of this motion, 

Revelstoke relies upon the accompanying memorandum of law. 

For more than two weeks, counsel for the Sison-Piopongco plaintiffs have not responded 

to Revelstoke's requests for consent to intervene; the Marcos Estate has stated that it does not 

oppose intervention. 

Dated: Honolulu, Hawai'i, January 20, 2009. 

THOMAS BENEDICT 
EUGENE D. GULLAND (Pro Hac Vice 
Application Pending) 

Attorneys for REVELSTOKE INVESTMENT 
CORPORATION, INC. 
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NO. 29372 

IN THE SUPREME COURT OF THE STATE OF HAWAI 'I 

ESTATE OF FRANCISCO SISON, JOSE 
MARIA SISON and JAMIE PIOPONGCO, 

Plaintiff-Appellants, 

vs. 

ESTATE OF FERDINAND E. MARCOS, 

Defendant-Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORIGINAL PROCEEDING 

MEMORANDUM IN SUPPORT OF THE MOTION OF 
REVELSTOKE INVESTMENT CORPORATION, INC. TO INTERVENE OR, 

IN THE ALTERNATIVE, FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Revelstoke Investment Corporation, Inc. seeks to intervene because this original 

proceeding has been brought to obtain an advisory opinion that would interpret Hawai'i Revised 

Statute § 657-5 differently from the Ninth Circuit's holding in Revelstoke's favor in In re Estate 

of Ferdinand E. Marcos, 536 F.3d 980 (9th Cir. 2008) (the "Ninth Circuit Ruling") (App. 2.) 

The Ninth Circuit Ruling vacated a decision of the federal district court (Judge Manuel 

Real) purporting to extend an l1-year-oldjudgment that had expired under the ten-year , 

limitations period imposed by § 657-5. The Ninth Circuit Ruling effectively ends a Texas action 

in which a class of plaintiffs (the "Class," amici here) seeks to execute on the same judgment 

based on allegations that real property owned by Revelstoke actually belongs to the Estate of 

Ferdinand E. Marcos, the judgment debtor and defendant-appellee here. In response to being 

reversed by the Ninth Circuit Ruling, Judge Real certified the same issue of statutory 

construction of § 657-5 decided in the Ninth Circuit Ruling to this Court at the request of the 

same counsel who had argued unsuccessfully for the Class before the Ninth Circuit. 
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Class Counsel now reargue the Ninth Circuit Ruling's interpretation of § 657-5 even 

though it was they who transferred the issue from the Texas court to the federal district court in 

Hawai'i, fully and voluntarily litigated the issue before Judge Real and in the Ninth Circuit, and 

did not seek certification of any question to this Court until after the Ninth Circuit Ruling 

rejected their position. At the same time, Class Counsel are advising other courts - including the 

U.S. Supreme Court- that the Ninth Circuit Ruing may be "vacat[ed]" because this Court "will 

answer the question certified by the district court" under § 657-5 of whether "a judgment is not 

'rendered' until all appeals are final." (App. 3, Class's Application for Extension of Deadline at 

4 ~~ 9, 11; App. 4, Class's Reply in Support of Application for Extension of Deadline at 1-2 ~ 1.) 

The Ninth Circuit Ruling held that Revelstoke had standing to intervene as of right to 

argue the proper interpretation of § 657-5 in that case; for the same reasons, Revelstoke should 

be pennitted to intervene as of right here pursuant to Hawai'i Rule of Civil Procedure 24(a)(2). 

Pennissive intervention under Hawai'i Rule of Civil Procedure 24(b)(2) would also be 

appropriate because the first certified question, the Ninth Circuit Ruling, and the Texas action 

each share the common issue of whether a judgment is "rendered" under H.R.S. § 657-5 when it 

is entered (as the Ninth Circuit Ruling holds), rather than when it is affinned on appeal. In the 

alternative, Revelstoke should be granted leave to file an amicus brief in opposition to the 

judicial redefinition ofH.R.S. § 657-5 that the first certified question is designed to obtain. 

PROCEDURAL BACKGROUND 

A. The Expired 1995 Class Judgment And The Separate Sison-Piopongco 
Judgment At Issue Here 

1. The 1995 Class Judgment 

On February 3, 1995, the District of Hawai'i (Judge Real) entered judgment (the "1995 

Class Judgment") against the Marcos Estate in favor of the Class. (App. 5, CompI. ~~ 1,4, 12, 

2 
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is entered (as the Ninth Circuit Ruling holds), rather than when it is affinned on appeal. In the 

alternative, Revelstoke should be granted leave to file an amicus brief in opposition to the 
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PROCEDURAL BACKGROUND 

A. The Expired 1995 Class Judgment And The Separate Sison-Piopongco 
Judgment At Issue Here 

1. The 1995 Class Judgment 

On February 3, 1995, the District of Hawai'i (Judge Real) entered judgment (the "1995 

Class Judgment") against the Marcos Estate in favor of the Class. (App. 5, CompI. ~~ 1,4, 12, 
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Del Prado v. B.N. Dev. Co., No. 05-234 (N.D. Tex. filed Apr. 8,2005).1) The 1995 Class 

Judgment is titled "Final Judgment" and expressly states that it "enter [ ed] final judgment" for the 

Class. (App. 6, Final Judgment at 1 (D. Haw. entered Feb. 3, 1995).) 

On February 28, 1995, the Class moved for permission to enforce what it described as 

"the Final Judgment." (App. 7, PIs.' Mot. for Order Directing the Clerk to Certify the Final 

Judgment for Transfer to Other Districts.) The Class argued that "there is no bar to execution on 

the Final Judgment" and that "[i]t is essential that plaintiffs and the Class commence execution 

proceedings." (Id. at 2.) On March 14, 1995, Judge Real directed the Clerk of the District of 

Hawai'i to "certify the Final Judgment of February 3, 1995 for transfer to other districts" and 

ordered that "plaintiffs and the Class should be permitted to execute upon the Final Judgment as 

soon as possible notwithstanding the pendency of any posttrial motions or appeals." CAppo 8, 

Order Directing the Clerk to Certify the Final Judgment for Transfer to Other Districts at 2.) 

As the Ninth Circuit Ruling recognized, Class Counsel's successful motion to execute 

immediately on the 1995 Class Judgment was "[c]onsistent with Hawai'i's policy that judgment 

creditors have ten years to attempt to collect from the date the judgment is rendered." (App.2, 

536 F.3d at 989.) By the time the Marcos Estate appealed to the Ninth Circuit in May 1995, the 

Class had registered the judgment and begun executing on it. See Hilao v. Estate of Marcos, 95 

F.3d 848, 850 (9th CiT. 1996). 

The original caption of the Texas federal court suit lists Mariano Pimentel as the Class 
representative. Romulo Del Prado was subsequently appointed replacement Class representative, 
and the caption was changed accordingly. For simplicity, we refer throughout to the named 
plaintiff in the Texas federal court suit as "Del Prado." 

3 
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2. The Sison-Piopongco plaintiffs' judgment 

The Sison-Piopongco plaintiffs prosecuted their claims separately from the Class. See 

Hi/ao v. Estate, 103 F.3d 789, 791 (9th Cir. 1996) ("One of the suits [consolidated in MDL 840] 

was certified as a class action, but several plaintiffs, including Sison and Piopongco, continued to 

pursue their claims directly."). Although "[t]~e Estate's liability to the class members and the 

direct plaintiffs was tried at the same time," the two groups' claims for compensatory damages 

were "tried separately." Id. Judge Real rejected several claims presented by the Sison-

Piopongco plaintiffs? The Sison-Piopongco plaintiffs appealed to the Ninth Circuit, which 

reversed Judge Real's "refusal to submit Sison's claim for compensatory damages to the jury and 

remand [ ed] for further proceedings on compensatory damages"; the court also reversed and 

remanded "for further proceedings on Piopongco' s claim for destruction of property." Id. at 793-

94. 

On remand in October 1997, Judge Real entered a new, amendedjudgrnent approving a 

settlement with the Marcos Estate under which Sison and Piopongco were to be paid $750,000 

and $250,000, respectively. (App. 9, Am. Final Judgment at 2 ~~ 2-3.) 

B. The Class's Tactical Decision to Litigate the Validity of the 1995 Class 
Judgment in the Ninth Circuit Instead of Texas 

In April 2005, the Class registered the 1995 Class Judgment in the Northern District of 

Texas under a federal procedural statute and filed an execution action in that court against 

2 At the liability phase, Judge Real "refused" to instruct the jury on Piopongco' s claim for 
intentional destruction of property. Hilao, 103 F.3d at 793. "In the compensatory-damage trial 
for the direct plaintiffs, the district court sua sponte refused to allow Sison's claim to go to the 
jury," insisting that "the jury's finding in the liability phase was relevant only to liability and not 
damages" and that '" some people can be tortured and not have any damage at all. '" Id. at 791-
92. As to the direct plaintiffs whose damages claims he allowed to proceed, Judge Real 
"imposed remittitur on most ... requiring them to accept reduced compensatory-damage awards 
in order to avoid [his] granting the Estate's motion for a new trial." Id. at 791. 

4 
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Revelstoke and six other corporations.3 (App. 10, Cert. of Judgment for Registration in Another 

Dist.; App. 5, Del Prado CompI. " 1,4, 12.) The Class alleged that real property in Texas 

owned by Revelstoke was beneficially owned by the Marcos Estate. Revelstoke strenuously 

denied the claims and has offered evidence disproving them. 

The Texas action alleges that the 1995 Class Judgment was "rendered" February 3, 1995. 

(App. 5, Del Prado Compl. ~, 1,4, 12.) In May 2006, Revelstoke's counsel notified Class 

Counsel that it intended to file a dispositive motion based on the expiration of the 1995 Class 

Judgment under H.R.S. § 657-5. On June 15, 2006, Revelstoke filed that motion. 

In its motion, Revelstoke showed that H.R.S. § 657-5 imposes a strict ten-year limit on 

the lives of judgments, which are "conclusively presumed paid and discharged after ten years 

unless timely renewed." Int'l Sav. & Loan Ass In v. Wiig, 82 Hawai'i 197,200,921 P.2d 117, 

121 (1996). Section 657-5 provides in full: 

"Unless an extension is granted, every judgment and decree of any court of the 
State shall be presumed to be paid and discharged at the expiration of ten years 
after the judgment or decree was rendered. No action shall be commenced after 
the expiration of ten years from the date a judgment or decree was rendered or 
extended. No extension of a judgment or decree shall be granted unless the 
extension is sought within ten years of the date the original judgment or decree 
was rendered. A court shall not extend any judgment or decree beyond twenty 
years from the date of the original judgment or decree. No extension shall be 
granted without notice and the filing of a non-hearing motion or a hearing motion 
to extend the life of the judgment or decree." (Emphasis added.) 

This Court has held that section 657-5 means what it says: "The plain language ofHRS § 657-5 

clearly mandates that all judgments and decrees be deemed extinguished after ten years unless ' 

timely renewed." Wiig, 82 Hawai'i at 199,921 P.2d at 119. 

3 For simplicity, we refer throughout to all the corporations collectively as "Revelstoke." 

5 
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Without notice to or service on Revelstoke, the Class moved in the District ofHawai'i for 

an "extension" of the 1995 Class Judgment pursuant to H.R.S. § 657-5. (App. 2, 536 F.3d at 

983; App. 11, Gulland Dec!. ~ 4.4) The Ninth Circuit Ruling criticized the Class's tactic as a 

"preemptive strike" designed to "pretermit the outcome of [the Texas] motion to dismiss" and 

''transfer[] the forum for determining the life of the [1995 Class] Judgment ... to ... Hawaii." 

(App. 2, 536 F.3d at 985-86.) 

After filing their "extension" motion before Judge Real, the Class moved the Northern 

District of Texas to "stay briefing and resolution of [Revelstoke's motion] until after the Federal 

Court in Hawaii rules." (App. 12, PIs' Mot. to Stay Briefing at 2, Del Prado (N.D. Tex. filed 

June 19,2006).) The Class contended that the validity of the 1995 Class Judgment should be 

decided by "the Federal Court in Hawaii," not the Texas federal court, and argued that 

Revelstoke should "move to intervene in th~ action in Hawaii." (ld.) The Class emphasized the 

Hawai'i federal court's familiarity with Hawai'i law: "Since it is a Hawaiian state statute at 

issue, presumably the Hawaiian Federal Court has more experience in interpreting and applying 

it than a Texas court." (ld.) The Class did not suggest that certification to this Court might be 

warranted. 

Upon learning of the Class's "extension" motion, Revelstoke immediately moved to 

intervene for the limited purpose of opposing the motion. (App. 2, 536 F.3d at 984.) Judge Real 

denied intervention and ordered the 1995 Class Judgment extended. (ld.) After Judge Real 

denied Revelstoke's motion to intervene for the limited purpose of appealing the "extension," 

Revelstoke appealed. (ld.) 

4· The declaration is dated July 10,2006 because it was submitted in response to the Class's 
motion to stay briefing in the Texas federal court of the validity of the 1995 Class Judgment. 

6 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



While the appeal was pending, the Class amended its complaint in the Texas action. 

(App. 13, Del Prado Am. Compi. (N.D. Tex. filed Aug. 4, 2006).) Like the Class's original 

complaint, its amended complaint alleges that the 1995 Class Judgment was "rendered" 

. February 3, 1995. (Id.'~ 1,4, 13) (action is brought "pursuant to a final judgment rendered in 

the ... District of Hawai'i," the 1995 Class Judgment is the final judgment in question, and the 

action is brought "on behalf of ... [the] Class [that] obtained a final judgment against the 

[Marcos] Estate on February 3, 1995").) 

C. The Ninth Circuit Ruling And Unanimous Denial Of Rehearing En Banc 

On appeal, the Ninth Circuit Ruling held that Revelstoke "had the right to intervene" to 

oppose the Class's efforts to resurrect the 1995 Class Judgment because "[w]hether [that] 

Judgment is alive or dead is directly at issue in the Texas litigation." (App. 2, 536 F.3d at 985.) 

On the merits, the Ninth Circuit Ruling held that the 1995 Class Judgment "expired in February 

2005" pursuant to H.R.S. § 657-5. (Id. at 987.) Concluding that Judge Real "clearly erred in 

resurrecting the [1995 Class] Judgment in 2006" (id.), the Ninth Circuit Ruling rejected the 

Class's argument that the ten-year period was t?l1ed until the 1995 Class Judgment was affirmed 

on appeal because H.R.S. § 657-5 "does not say ten years from the date of entry plus however 

much time it takes to appeal." (Id. at 989.) 

During the more than two years between the Class's "extension" motion and the Ninth 
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a judgment is 'rendered.'" (App. 14, Class's Pet. for Reh'g at 2-3 (9th Cir. filed Aug. 12,2008).) 

The Ninth Circuit denied the Class's petition. (App. 15, Order of Sept. 11,2008.) Of the 28 

Ninth Circuit judges eligible to vote for rehearing (the court's 27 active judges and the senior 

judge who joined the decision), none did so. (Id. s) 

D. The Appearance By Class Counsel In The Sison-Piopongco Plaintiffs' Case 
And The Questions Subsequently Certified To This Court 

On October 2, 2007 - just before the ten-year anniversary of the new, amended judgment 

in their case - the Sison-Piopongco plaintiffs moved to extend that judgment under H.R.S. § 657-

5. (App. 16.) The motion was filed by Paul Hoffman, who represents the Sison-Piopongco 

plaintiffs, but to Revelstoke's knowledge does not represent the Class. (Id.) The motion sought 

an extension of the judgment of October 3, 1997: 

"For the three SisonlPiopongco Plaintiffs, the federal judgment did not become 
final until this District Court entered and filed its Amended Final Judgment on 
October 3, 1997." (App. 17, Sison-Piopongco PIs.' Mem. in SUpp. of Mot. at 3.) 

"[T]here is no issue about the ten year period with respect to the claims of 
plaintiffs Jose Maria Sison and Jaime Piopongco because they filed their motion 
within ten years of the entry of the Amended Judgment in their favor after the 
remand il1 the initial appeal in this case." (App. 18, Reply in Supp: of Mot. at 2.) 

The motion did not seek an extension based on tolling during any appellate proceeding. 

On September 4, 2008 - shortly after the Ninth Circuit Ruling and almost a year after the 

extension motion had been filed - Judge Real scheduled a hearing on the Sison-Piopongco 

plaintiffs' extension motion. (App. 19, MDL 840 Doc. 10551.) At the hearing, Class Counsel 

appeared in person, but Mr. Hoffman did not. When Judge Real suggested that certification 

5 As explained in the circuit advisory committee notes to Ninth Circuit Rules 35-1 to 35-3, 
petitions for rehearing en bane are distributed to all active Ninth Circuit judges, and if no judge 
requests or gives notice of an intention to request en bane consideration within 21 days of 
receipt, the petition is denied. That is what happened here. 
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would be appropriate to decide the proper interpretation ofH.R.S. § 657-5, Class Counsel 

immediately responded: "Yes, Your Honor, that would be an excellent approach." (App. 20, Tr. 

ofHr'g at 4:13-18 (D. Haw. Sept. 12,2008).) 

In raising the possibility of seeking this Court's advisory opinion, Judge Real 

acknowledged that the timeliness of the Sison-Piopongco plaintiffs' extension motion turns on 

the effect under H.R.S. § 657-5, if any, on a new amended judgment following reversal of the 

original judgment on appeal: "The amended judgment is the judgment that - is the only 

judgment that can be - that can be used to get any relief." (Id. at 5:13-15.) 

At this point, Judge Real's courtroom clerk spoke by telephone with Mr. Hoffinan, who 

"didn't have notice qfthe hearing" and was "on vacation in Arizona." (Id. at 5:19 - 6:2.) Mr. 

Hoffman stated that his clients were seeking an extension based on the new judgment entered 

October 3, 1997: "The amended judgment added claims for [Sison and Piopongco] that were the 

first times that those plaintiffs had claims - had judgments in the case. They were not part of the 

original judgment; they were entered after an appellate decision." (Id. at 6:13-18.) 

Although Mr. Hoffman offered to "file something with the court by the end of the week" 

to "respond to the court's suggestion" of certification, Judge Real declined: "Well, Mr. Van 

Dyke [who argued for the Class in the Ninth Circuit Ruling] is here for the class, and he indicates 

that he's amenable to the presentation to the Hawai'i Supreme Court." (Id. at 7:12-21 (non­

substantive one-word remark omitted).) Mr. Hoffman again asked for a chance to address 

certification: "The only request that I' d m~e is to just have a little bit of time so that I could 

consider that, and I could speak with Mr. Van Dyke perhaps as soon as I get [home]." (Id. at 

7:23 - 8:1.) Judge Real dismissed the request, adding that Mr. Hoffman should "get together 
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with [Class Counsel]" to draft the certified qu~stion. (ld. at 8:2-7.) The following colloquy then 

occurred: 

"THE COURT: Then we'll be in recess. And you present that to the court, the 
order here, and the suggested request to the State of Hawai'i. 

MR. VAN DYKE: So we'll prepare --

THE COURT: Yes. 

MR. VAN DYKE: -- suggested language for the court. 

THE COURT: Yes." (Id. at 9:3-10.) 

Whereas the SisonlPiopongco plaintiffs' extension motion addresses whether the ten-year 

period begins after anew, amended judgment is entered, the certified questions drafted by Class 

Counsel and transmitted to this Court by Judge Real inject a different issue in which only the 

Class is genuinely interested - whether affirmance of a judgment on appeal extends the ten-year 

period under H.R.S. § 657-5: 

"With regard to the time period for executing a judgment in H.R.S. § 657-5, does 
the time period begin after the appellate process is completed (because the appeal 
may provide relief in the form of damages not provided for in the original 
judgment and because the completion of the appellate process allows the 
judgment creditor to proceed without limitation to collect the judgment), or, in the 
alternative, given that an amended judgment establishes the relationship between 
judgment creditor and debtor, does an amendment or modification of the original 
judgment (including an amended judgment providing for additional relief) start 
the time period anew?" (App. 21, Certified Question at 1 (emphases added).) 

The certification order signed by Judge Real does likewise. (Id., Order at 1 ~~ 3-4.) 

On October 16, 2008, this Court, "without conclusively determining whether this court 

will answer the question," entered an order stating that "it appears that the question is amenable 

to answer" under Hawai'i Rule of Appellate Procedure 13 and requesting full briefing. (App. 

22.) Five days later, Class Counsel sought an extension of the Class's deadline to petition for 

certiorari, advising the U.S. Supreme Court that "[t]he Hawaii Supreme Court will answer the 
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question certified by the district court, which answer may result in the vacating of the decision of 

[the Ninth Circuit Ruling]." (App. 4 at 1 ~ 1.) 

E. The Virtually Mirror-Image Briefs Filed In This Court By The Sison­
Piopongco Plaintiffs And The Class 

The Sison-Piopongco plaintiffs filed their brief on December 8, 2008, and the Class 

moved for leave to appear as amicus and submitted a brief the same day. All indications are that 

the briefs were written by the same person or by two persons who coordinated their efforts. The 

similarities .between the briefs are striking: 

Example of Similarities Sison-Piopongco Pis.' Brief Class's Amicus Brief 
Date and time filed Dec. 8, 2008 at 11 :31 a.m. Dec. 8,2008 at 12:29 p.m. 
Same misspellings of "PIOPONGO [sic]"; "Original "PIOPONGO [sic ]"; "O~iginal 
"Piopongco" and Preceding [sic]" Preceding [sic]" 
"Proceeding" in caption 
Same primary argument "an appealed judgment is not ''judgment is not 'rendered' ... 

rendered until all appeals are until the appellate process has 
final or the time for appeal has been completed" (at 4) 
expired" (at 1) 

Claiming support from "Hoopai v. Civil Service "Hoopai v. Civil Service 
same cases for assertion Commission, 106 Haw. 205, 103 Commission, 106 Haw. 205, 103 
that judgment is not P .3d 365 (2004); Solarana v. P.3d 365 (2004); Solarana v. 
rendered until appeals Indus. Elec., Inc. 50 Haw. 22, Indus. Elec., Inc. 50 Haw. 22, 
have ended 428 P.2d 411 (1967)" (at 5) 428 P.2d 411 (1967)" (at 5) 
Reliance on same "an appealed judgment is "Beecher Ltd. v. Alvarez & 
unpublished order 'rendered' only after all appeals Marsal North America, LLC ... 

are final. See Beecher Ltd. v. indicates that ... statutes of 
Alvarez & Marsal North limitation affecting judgments 
America, LLC, 187 P.3d 593 begin to run when the appellate 
(Haw. App. 2008)" (at 6) process is completed" (at 7) 

Most notably, both briefs focus almost entirely on whether a judgment is "rendered" 

under H.R.S. § 657-5 only after completion of appellate proceedings affirming the judgment. No 

opinion from this Court on that question genuinely affects resolution of the Sison-Piopongco 

plaintiffs' extension motion. The original judgment in their case was reversed on appeal in 

December 1996, see Hilao, 103 F.3d at 793-94, and after remand a new judgment was entered on 
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October 3, 1997.6 Their motion for extension was filed October 2,2007, within ten years of the 

new judgment. 

The Sison-Piopongco case is being used as a vehicle for obtaining a ruling on a separate 

issue, not genuinely presented by that case, that would conflict with the Ninth Circuit Ruling's 

interpretation ofH.R.S. § 657-5. Specifically, the Ninth Circuit Ruling affirmed the 1995 Class 

Judgment in December 1996, less than ten years before the Class purported to register that 

judgment in the Northern District of Texas in April 2005. If this Court were to issue an advisory 

opinion that a judgment is not "rendered" until affirmed on appeal, that opinion would conflict 

with the Ninth Circuit Ruling'S holding that H.R.S. § 657-5 "does not say ten years from the date 

of entry plus however much time it takes to appeal." (App. 2, 536 F.3d at 989 (emphasis in 

original).) Indeed, Class Counsel are advising courts that this Court will soon decide whether a 

judgment is "rendered" under H.R.S. § 657-5 only when appellate proceedings affirming the 

judgment have concluded, effectively nullifying the holding of the Ninth Circuit Ruling that the 

1995 Class Judgment expired in February 2005.7 

6 The new judgment awarded $750,000 in compensatory damages to Jose Maria Sison 
(whose compensatory damages claim had been barred by Judge Real) and $250,000 in 
compensatory damages to Jamie Piopongco for his destruction-of-property claim (which had 
been barred by Judge Real). (App. 9, Am. Final Judgment at 2 ~~ 2-3.) 
7 United States Supreme Court. Class Counsel obtained a stay of the Ninth Circuit's 
mandate on the ground that a certiorari petition would cause "modest" additional delay, without 
mentioning that Judge Real had certified questions to this Court. (App. 23, Class's Mot. to Stay 
the Mandate at 5.) Class Counsel then sought and received a 60-day extension (the maximum 
allowed) of the deadline to file the petition "to allow the Supreme Court of Hawaii to answer a 
question of Hawaii law certified to it by the district court," stating that the petition will no longer 
need to be filed if "the Hawaii Supreme Court answer[ s] the certified question by ruling that a 
judgment is not 'rendered' until all appeals are final." (App. 3 at 1, 4 ~ 11.) 

Northern District of Illinois. After the Ninth Circuit's ruling, the Class petitioned the 
U.S. District Court for the Northern District of Illinois to revive the 1997 registration of its 
judgment. The petition - which was served on the Marcos Estate, but not on Revelstoke -
mentions neither the Ninth Circuit Ruling nor the Texas federal court action. With no 
(continued ... ) 
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ARGUMENT 

I. REVELSTOKE IS ENTITLED TO INTERVENE BECAUSE THE PARTIES ARE 
ATTEMPTING TO USE THIS PROCEEDING TO NULLIFY THE NINTH 
CIRCUIT'S DECISION IN REVELSTOKE'S FAVOR. 

Under Hawai'i Rule of Civil Procedure 24(a)(2), which applies here pursuant to Hawai'i 

Rule of Appellate Procedure 2.1 (a), a party may intervene as of right where: (i) "the application 

[is] timely," (ii) the applicant has "an interest relating to the property or transaction which is the 

subject matter of the action," (iii) "disposition of the action would, as a practical matter, impair 

or impede the intervenor's ability to protect [its] interest," and (iv) "no existing party adequately 

represents the applicant's interest." Hoopai v. Civil Servo Comm 'n, 106 Hawai'i 205, 216, 103 

P.3d 365, 376 (2004). "The Ninth Circuit has adopted the same four-part test for assessing 

applications for intervention as of right under the federal rules." Id. at 217, 103 P.3d at 376. Just 

opposition, the Illinois court granted the petition; the Class now contends that it has a new 
"Illinois jUdgment." At a recent hearing following another unserved motion by the Class - with 
the Marcos Estate again on the sidelines - Class Counsel implied that the court should defer 
ruling because the Ninth Circuit Ruling is "not final," as this Court would "shortly" decide "a 
certified question for decision of the specific language that the Ninth Circuit relied on." (App. 
24, Tr. ofHr'g at 8:13 - 9:9, Hi/ao v. Estate of Ferdinand E. Marcos, No. 97-477 (N.D. Ill. Dec. 
30,2008).) 

Northern District of Texas: Class Counsel argued that "[flurther clarity on the proper 
interpretation of Haw. Rev. Stat. § 657-5 will be achieved when the Hawaii Supreme Court 
responds to a Certified Question directed to it on September 26, 2008 by the Hawaii federal 
court." (App. 25, Class's Mem. in SUpp. of Mot. for Leave to File 2d Am. Compi. at 2 n.l.) The 
Texas federal court nevertheless recently dismissed the case. (App. 26, Order Denying Leave to 
Amend, Denying Stay & Granting Mot. to Dismiss, Del Prado (N.D. Tex. entered Jan. 9,2009). 
Class Counsel have stated that they intend to appeal. 

District Court of Tarrant County, Texas: The Class also purported to "register" the 
Illinois court's order reviving the 1997 registration as a new "judgment" in the District Court of 
Tarrant County, Texas. (App. 27, Pl.'s Filing of Foreign Judgment, Hi/ao v. Estate of Marcos , 
No. 352-233264-08 (Dist. Ct. of Tarrant County filed Oct. 10,2008).) After Revelstoke moved 
to vacate the filing, the Class argued that this Court "has agreed to hear a question certified to it 
by the Hawaii federal court as to when ajudgment is 'rendered' pursuant to [H.R.S. § 657-5] - a 
central question in the Ninth Circuit's ruling." (App. 28, Class's Mem. in Opp. to Mot. to 
Vacate at 3.) Although the Tarrant County court held a hearing on the motion, it has not yet 
ruled. 
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as the Ninth Circuit Ruling held that Revelstoke was entitled to intervene as of right to oppose an 

earlier attempt to resuscitate the expired 1995 Class Judgment, Revelstoke is entitled to intervene 

as of right here. 

A. Timeliness and Lack of Prejudice 

The timeliness factor "is generally regarded as a flexible concept." Kim v. H. V. Corp., 5 

Haw. App. 298,301,688 P.2d 1158, 1161 (1984); see also Employees' Retirement Sys. olState 

v. Aina Alii, Inc., 64 Haw. 457,463-64,643 P.2d 65, 69 (1982) ("the requirement of timeliness is 

a flexible one") (internal quotation marks omitted). Timeliness depends on "the totality of the 

circumstances," including (i) "the lapse ... between the time when [the applicant] should have 

sought intervention and when it actually did" and (ii) ''the prejudice to" the existing parties in the 

litigation. Hoopai, 106 Hawa'i at 216, 103 P.3d at 376 (internal quotation marks omitted). 

Revelstoke's motion is timely under any standard. Revelstoke determined that it needed 

to intervene late last month after Class Counsel advised the Northern District of Illinois that the 

Ninth Circuit's decision "is not yet a final ruling" because "the Hawaii Supreme Court has 

accepted a certified question for decision of the specific language that the Ninth Circuit relied 

on." (App. 24, Tr. ofHr'g at 8:13 - 9:9, Hilao v. Estate o/Ferdinand E. Marcos, No. 97-477 

(N.D. Ill. Dec. 30,2008).) Further, Revelstoke is filing this motion several weeks after the 

Sison-Piopongco plaintiffs and the Class filed briefs in this Court that remove any doubt that 

Class Counsel drafted the certified questions in an attempt to obtain a ruling that would 

effectively nullify the Ninth Circuit Ruling in favor of Revel stoke. In these circumstances, there 

can be no serious question as to timeliness. See Hoopai, 106 Hawai'i at 216, 103 P.3d at 376 

(intervention timely when motion was filed about one month after need for intervention became 

known); cf Aina Alii, Inc., 64 Haw. at 464,643 P.2d at 69 (motion to intervene untimely where 

foreclosure action "had been pending for four years" and applicants "sat back without 
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intervening while the parties went through the expense and effort of an auction sale and of a 

hearing on a motion to confirm the sale"). 

No party to this proceeding could be unfairly prejudiced by Revelstoke's intervention. 

The Marcos Estate has not yet submitted its answering brief; the Sison-Piopongco plaintiffs have 

not yet submitted their reply; and this Court has not yet made a substantive ruling. Revelstoke's 

intervention will neither add a new issue to this proceeding nor lengthen its duration. Compare 

Blackfield Haw. Corp. v. Travelodge Int'l, Inc., 3 Haw. App. 61, 63, 641 P.2d 981, 983 (1982) 

(prejudice where potential intervenor sought "to interject numerous other issues into the 

litigation" that "inevitably would have led to considerable delay in the disposition of the case"). 

To the contrary, Revelstoke's intervention will advance judicial efficiency by explaining why . 
this Court need not address the first of the two certified questions. Insofar as the Court wishes to 

address that question, Revelstoke's intervention will ensure that any adverse effect on 

Revelstoke does not result from a proceeding in which it was denied the opportunity to be heard. 

B. Revelstoke's Interest 

Revelstoke also has the requisite "significantly protectable interest" in the subject of this 

proceeding. See Kim, 5 Haw. App. at 301,688 P.2d at 1161. An applicant has a "significantly 

protectable interest" in an action if (i) "it asserts an interest that is protected under some law" and 

(ii) "'there is a relationship between its legally protectable interest and the [appellant]'s claims. '" 

(App. 2, 536 F.3d at 984-85 (quoting S. Cal. Edison Co. v. Lynch, 307 F.3d 794, 803 (9th Cir. 

2002).). The test "'is primarily a practical guide to disposing of lawsuits by involving as many 

apparently concerned persons as is compatible with efficiency and due process. '" Id. at 985 

(quoting S. Cal. Edison, 307 F.3d at 803.) 

As with the Class's extension motion before Judge Real in the Ninth Circuit Ruling, 

Revelstoke has an interest with respect to the first certified question here in arguing that its 
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property interests are "protected by law (RRS § 657-5 as applied through the Texas statute of 

limitations, Tex. Civ. Prac & Rem. Code § 16.066(a))." (Id. at 987.) Like the Class's extension 

motion vacated by the Ninth Circuit Ruling in Revelstoke's favor, the first certified question 

drafted by Class Counsel has a relationship to Revelstoke' s property interests because the 

question is designed to "effectively pretermit the outcome" of "[w]hether the [1995 Class] 

Judgment is alive or dead" - which "is directly at issue in the [ other] litigation" in which the 

Class is attempting to enforce the 1995 Class Judgment. Id. at 985. 

C. Revelstoke's Ability to Protect Its Interest 

Disposition of the first certified question likewise may, "as a practical matter, impair or 

impede" Revelstoke's ability to protect its interest. Hoopai, 106 Rawai'i at 217, 103 P.3d at 

365. The Class has itself acknowledged that a decision in this case could be determinative of 

Revelstoke's property interests. Thus, the Class told the U.S. Supreme Court that this Court had 

"agreed to decide the certified question" and that its decision could eliminate the need for the 

Class to file a petition for certiorari. (App. 3, Class's Application for Extension of Deadline at 4 

~ 9.) Similarly, the Class has stated that it will appeal the dismissal of the Northern District of 

Texas action, presumably at least partly based on the pendency of the first certified question in 

this Court. 

D. Adequate Representation. 

Finally, Revelstoke's interests are not adequately represented by other parties. To meet 

this requirement, Revelstoke need only "'show[ ] that the representation of its interests may be 

inadequate, '" a burden that is "'minimal. '" Hoopai, 106 Hawai'i at 217, 103 P.3d at 365 

(quoting Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 527 (9th Cir. 1983)) (emphasis in 

original). 
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Revelstoke more than meets that burden. It is Revelstoke, not the Marcos Estate, that has 

attacked the validity of the 1995 Class Judgment under H.R.S. § 657-5. When the Class moved 

to "extend" the judgment before Judge Real, the Estate did not oppose - only Revelstoke did. 

Likewise, only Revelstoke appealed the "extension" judgment to the Ninth Circuit, and only 

Revelstoke sought and obtained the holding in the Ninth Circuit Ruling that "H.R.S. § 657 means 

what it says." (App. 2, 536 F.3d at 987.) Given that the Estate has sat on the sidelines for years 

in litigation of the same issue presented by the first certified question, it is questionable that the 

Estate can or will meaningfully litigate that question, let alone do so as well as Revelstoke. 

Because the Estate has not participated in briefing the issues, its counsel cannot be expected to 

be as well-versed in the relevant legal authorities and arguments as Revelstoke's counsel. 

Furthermore, the Estate seemingly has no remaining assets in the U.S. on which the Class 

may execute. If there were any such assets, presumably Class Counsel would be taking action, 

and the Marcos Estate would have opposed the "extension." More recently, the Estate has done 

nothing in response to the Class's filings in the Northern District of Illinois and Tarrant County. 

Indeed, the Estate has been served with each of the Class's filings in those courts, but has never 

responded or informed Revelstoke, even though it knows that Revelstoke is not on the service 

list in those proceedings. 

* * * 

If intervention as of right were denied - and it should not be - permissive intervention 

under Hawai'i Rule of Civil Procedure 24(b)(2) would be warranted.s Rule 24(b)(2) provides: 

"Upon timely application anyone may be permitted to intervene in an action .... when an 

S Like Hawai'i Rule of Civil Procedure 24(a)(2), Rule 24(b)(2) applies here pursuant to 
Hawai'i Rule of Appellate Procedure 2.1 (a). 
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applicant's claim or defense and the main action have a question of law or fact in common." 

Haw. R. Civ. P. 24(b)(2). As explained above, Revelstoke's application is timely, and a common 

question of law exists because Class Counsel seek here to collaterally attack the Ninth Circuit's 

decision that a judgment is "rendered" under H.R.S. § 657-5 when it is entered by the trial court. 

Class Counsel are doing so for ~e purpose of enabling their actions against Revelstoke in Texas 

and elsewhere to proceed. The first certified question and Revelstoke's recent victories in the 

Ninth Circuit and the Northern District of Texas thus share a "sufficiently strong nexus" for 

permissive intervention. See Beckman Indus., Inc. v. Int'l Ins. Co., 966 F.2d 470, 473-74 (9th 

Cir. 1992) (permissive intervention granted for limited purpose where issue "supplies a 

sufficiently strong nexus between [separate actions] to satisfy the commonality requirement"). 

II. IN THE ALTERNATIVE, REVELSTOKE SHOULD BE GRANTED LEAVE TO 
FILE AN AMICUS BRIEF BECAUSE THE FIRST CERTIFIED QUESTION MAY 
DIRECTLY AFFECT REVELSTOKE'S LEGAL INTERESTS. 

If intervention is denied, Revelstoke should be granted leave to file an amicus curiae 

brief pursuant to Hawai'i Rule of Appellate Procedure 28(g). The proposed brief is attached. 

III. RELEVANT STATUTES AND RULES 

Statutes and rules pertinent to the points presented are set forth in Appendix 1. 

IV. STATEMENT OF RELATED CASES 

Pursuant to Hawai'i Rule of Appellate Procedure 28(b)(11), Revelstoke states that it is 

not aware of any pending case in the Hawai'i courts or agencies that is related to this case. 
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CONCLUSION 

For the foregoing reasons, the Court should grant Revelstoke's motion to intervene or, in 

the alternative, grant Revelstoke leave to file an amicus curiae brief. 

Dated: Honolulu, Hawai'i, January 20~ _ 

THOMAS BENEDICT 
EUGENE D. GULLAND (Pro Hac Vice 
Application Pending) 

Attorneys for REVELS TOKE INVESTMENT 
CORPORATION, INC. 
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