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yranny of the Majority: 
keye Decision on Fairness， 

and Referenda 

In this issue， six experts in land use laωpresent their views of the U.S. Sup何meCourt' s March 25， 2003 decision in the 

case ofCity of Cuyahoga Falls v. Buckeye Community Hope Foundation，ωhich concerned a developer' s claim for 

damages due to permitting delays resulting斤oma 1ψrendum process used by citizens to stop a low-income housing 
project. Beloωis a chronological abstract Of the case， folloωed by commentaries by Stuart Meck， FAICP， John Payne， Peter 

Buchsbaum， Dwight Merriam， F AICP， Anthony Cresap， and David Callies， FAICP. 

IIrrn吋山巾叫Fe帥陥叫山e油伽伽br凶n
tio∞n一anon叩prof白i託tdeveloper of affordable housing-sub 
mi抗tt蛇edas討it俊eplan t加othe Cuyahoga Falls， Ohio， planning 
commission for a 72・unitmultifamily， low圃incomehousing 
proJect. 
The planning commission unanimously approved the site 

plan on February 21 and submitted it to the city council for 

final approval. On April 1， following a number of meetings 
at which opposing citizens expressed various concerns (that 

the development would increase crime and drug activity， 
that families with children would move in， and that the 
development would attract residents similar to those of the 

city's only African-American neighborhood)， the city coun-
cil found that血esite plan met all zoning requirements and 

approved it by ordinance. 

On April 29， a group of citizens submitted to the city a 
referendum petition calling for repeal of the site plan ap-
proval ordinance. The next day， after the county board of 
elections certified the petition， Buckeye filed a suit in state 
court to e吋ointhe referendum， arguing that the Ohio Con-
stitution does not authorize popular referenda on adminis-

trative matters. 

After the state court denied the injunction on May 31， 

Buckeye applied for building permits to begin construction. 

The city engineer rejected the application after the city law 
director advised him that the permits could not be issued 
because the site plan approval does not take effect while the 

referendum petition is pending (based on a city charter 
provision stating that an ordinance challenged by petition 

shall not go into effect until approved by a majority of 

voters). 

In July， Buckeye filed suit in federal court， seeking an 
i吋unctionordering the city to issue the building permits， 
and alleging that in allowing the referendum and rejecting 

its application for building permits， the city violated the Fair 
Housing Act and the due process and equal protection clauses 

of the Fourteenth Amendment. 
On November 5， city voters passed the referendum repeal-
ing the site plan approval. On November 14， Buckeye filed a 
motion in feder叫courttoe吋ointhe referendum. On Decem-
ber 11， the state appellate court affirmed the trial court's 
denial of an injunction against the referendum. 

In June 1997， the federal district court denied the city's 
motion for summary judgment on the due process and equal 
protection claims. 

In July 1998， the Ohio Supreme Court， having initially 
concluded that the referendum was proper， reversed itself 
and declared the referendum unconstitutional. The city then 
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issued the building permits and Buckeye began construc-

tion. Buckeye reduced its claims to damages resulting from 

the delay in construction. 

In November 1999， the federal district court granted the 
city's motion to dismiss. In August 2001， the Sixth Circuit 
Court of Appeals reversed the district court's decision， find-
ing that there was sufficient evidence to go to trial on the 

allegation that by allowing the referendum to stay construc-

tion， the city gave effect to the racial bias reflected in the 
opposition. It also found that a genuine issue of fact existed 
as to whether the city's stay was arbitrary， in violation of 
substantive due process. (The court also found a valid dis-
parate impact claim under the Fair Housing Act， but Buck-
eye abandoned that claim before the case went to the U.5. 

Supreme Court.) 
On March 25， 2003， the U.5. Supreme Court reversed the 
Sixth Circuit's decision. It held that neither the city's allow-
ance of the referendum nor its refusal to issue building 
permits reflect the discriminatory intent required to support 
equal protection liability， and that given the city charter's 
requirement， the cit守ylawd出ir陀.モecto町r乍 instructionnot to issue 
the per町ut匂swas rational. The Court found that because the 
city did not enact the referendum， it cannot be said to have 
given effect to the voters' allegedly discriminatory motives. 
It also found that in submitting the referendum to a vote and 
refusing to issue building permits， the city was acting pursu-
ant to the requirements of its charter， and thus did not act 
arbi仕arily.The Court rejected an argument that city officials 

prompted citizens to file the referendum petition and stoked 
public opposition to the development， stating that the devel-
oper failed to show that city officials exercised any power 

over the voters， much less the kind of coercive power neces-
saηr to render the voters' actions and statements as state 
action. (The Court also vacated the Sixth Circuit' s holding on 
the abandoned disparate impact claim.) 
The planning commission unanimously approved the site 

plan on February 21 and submitted it to the city council for 
final approval. On April 1， following a number of meetings 
at which opposing citizens expressed various concerns (that 
the development would increase crime and drug activity， 
that families with children would move in， and that the 
development would attract residents similar to those of the 

city's onl 

4 July 2003 American Planning Association 

referendum petition is pending (based on a city charter 
provision stating that an ordinance challenged by petition 
shall not go into effect until approved by a majority of 
voters). 
In July， Buckeye filed suit in federal cour七seekingan 
i吋unctionordering the city to issue the building permits， 
and alleging that in allowing the referendum and rejecting 
its application for building permits， the city violated the Fair 
Housing Act and the d ue process and equal protection clauses 

of the Fourteenth Amendment. 
On November 5， city voters passed the referendum repeal-
ing the site plan approval. On November 14， Buckeye白leda
motion in federal court to enjoin the referendum. On Decem-
ber 11， the state appellate court a伍rmedthe trial court' s 
denial of an injunction against the referendum. 
In June 1997， the federal district court denied the city's 
motion for summary judgment on the d ue process and equal 

protection claims. 
In July 1998， the Ohio Supreme Court， having initially 
concluded that the referendum was proper， reversed itself 
and declared the referendum unconstitutional. The city then 

issued the building permits and Buckeye began construc-
tion. Buckeye reduced its claims to damages resulting from 
the delay in construction. 

In November 1999， the federal district court granted the 
city's motion to dismiss. In August 2001， the Six血Circuit
Court of Appeals reversed仕ledistrict court' s decision， find-
ing that there was sufficient evidence to go to trial on the 

allegation that by allowing the referendum to stay construc-
tion， the city gave effect to the racial bias reflected in the 

opposition. It also found that a genuine issue of fact existed 
as to whether the city's stay was arbitrary， in violation of 
substantive due process. (The court also found a valid dis-
parate impact claim under the Fair Housing Act， but Buck-
eye abandoned that claim before the case went to the U.S. 
Supreme Court.) 

On March 25，2003， the U.S. Supreme Court reversed the 
Sixth Circuit decision. It held that neither the city's allow-
ance of the referendum nor its refusal to issue building 
permits reflect the discriminatory intent required to sup-

port equal protection liability， and that given the city 
charter's requirement， the city law director's instruction 
not to issue the permits was rational. The Court found that 

because the city did not enact the referendum， it cannot be 
said to have given effect to the voters' allegedly discrimi-
natory mo 
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geve任Yearsof Litigation: 
Couldthe Buckeue Lawsuits dμ ..， 
HaveBeen Avoided? 
〆うノ ノ

ノfノノノノノ/ぞ〆〆

By 5tuart Meck， F AICP 

You can do a lot of Monday morning quarterbacking on the 

outcome of City ofCuyahoga Falls v. Buckeye Community Hope 
Foundation，l but none of it would be especially complimen-
tary. Here the U.5. Supreme Court ruled that subjecting a 
site plan approval of a federally assisted low-income hous-

ing project to a referendum did not constitute per se arbi仕ary
government conduct in violation of due process. Five years 

prior to the U.S. Supreme Court decision， the Ohio Supreme 
Court had found that the referendum itself was unconstitu-
tional as a matter of state law.2 Present in the federal case was 

the contention that the referendum petitions were motivated 

by racial animus， which seems perfectly clear to me from the 
record before the U. S. Supreme Court. 
This commenta可 addressestwo questions raised by this 
litigation: (1) Were these lawsuits necessary; and (2) Is put-

ting site-specific land-use actions up for referenda， indepen-
dent of how they are characterized， a good idea? 
The answer to both questions is: 1 don't think so・Had
the city's law director exerted more control over the certi-

fication of the referendum petition submitted by Cuyahoga 

Stuart Meck， FAICP， is a senior research fellow with the American 
Planning Association's Research Departme~t. He i~ coa':lt~o.:-.'vith 
Kenneth Peariman， of OHIO PLANN別GAND ZONING LAW， 8th Edition 
(百lOmsonjWest，2003).

1. 123 S. Ct. 1389，55 ZD 234 (2003) 

2. Buckeye Community Hope Foundatio!l v: City o! _c:uy'ah.o.ga Fa}ls， 
697 N.E.2d-1 (Ohio 1998)， reversing 692 N.E.2d 997(1998) (holding that 
Dursuant to Section lf， Article II of the Ohio Constitution， actions taken 
by a municipallegi山 tivebody， whether by 0凶 nance，resolution， or 
other means， that constitute administrative action are not subject to 
referendum proceedings). 

Falls citizens， the matter could have been resolved far 
more expeditiously， and the basis for the federallitigation 
would have been eliminated a1together. Moreover， the 
Ohio Supreme Court has recognized the constitutional 

evil that site-specific land-use referenda represent， a per-
spective that the U.S. Supreme Court completely over-

looks in its decision in Buckeye. 

Were These Lawsuits Necessary? 

In Ohio， as in most other states， land-use actions are charac-
terized as legislative， administrative， or quasiオudicial.A 
legislative decision is policy-or law-making; an administra-

tive decision is policy-effectuating. Sometimes certain land-

use actions are also termed quasi-judicial， since they decide 
rights with respect to individual properties.3 How the courts 

characterize land-use actions determines how they can be 

challenged. In Ohio， legislative acts may be subject to refer-
enda， but administrative actions may not. 
The Ohio Supreme Court has held that the adoption or 

amendment of a zoning regulation is a legislative act.4 By 
contrast， a final subdivision approval is an administrative 
act， subject only to appeal under Ohio Revised Code Chapter 
2506.5 Similarly， the granting of a special use permit by a city 
council is an administrative action not subject to referen-

3. Meck and Pearlman， OHIO PLANNING AND ZONlNG LAW 9 8.2， 315 
(2002 ed.). 

4. B!rgv. Ci!yofStruthers， 198 N.E.2d 48 (Ohio 1964) (formunicipali-
ti~~)j Tuber v.Perkins，216N.E.2d 877 (Ohio 1966) (fortownships);"city 
ofMoraine v. Montgomery County Bd. of County Comm'rs， 423 N.E.2d 
1984 (Ohio 1981) (for counties). 

5. Donnelly v. City ofFairview Park， 233 N.E.2d 500 (Ohio 1968). 
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dum.6 Variance approvals are also administrative actions? 

The status of planned unit developments is a gray area. The 

Ohio Supreme Court has treated planned unit developments 

as legislative actions，8 and has determined in one case that 
approval of a developer's final development plan by a city 

council was a legislative action， and thus subject to referen-
dum.9 But several lower courts have found planned unit 

developments to be administrative acts whe血eraccomplished 

through a rezoning or a special use permit.lO 

This short review of how Ohio courts have characterized 

land-use actions suggests why the approval of a site plan 
should have been regarded as an administrative action in the 

first place. Cuyahoga Falls should have refused to place the 

site plan approval ordinance up for a referendum-a deci-

sion that prompted the state and federallawsuits. 
A site plan review is an action involving a high degree of 

discretion， no different than a conditional use or a subdivi-
sion. Certainly， in a referendum， you can't make findings of 
fact， or impose necessary site-specific conditions， or deter-
mine that the proposed stormwater drainage system is prop-
erly designed. You can't even make a determination that all 

of the mechanical requirements of the ordinance have been 

satisfied (e.g・，Isthe site plan drawn to scale? Are the parking 
spaces the right size?). Yet because the site plan approval 

involved a city council action， the petitioners believed， incor-
rectly， that it could be set aside by a referendum.ll 

The extent of the city council members' involvement is not 

clear from the record. Did they approve the site plan in their 

6. Myers v. Schiering， 271 N.E. 864 (Ohio 1971) (involving the ap-
proval of a permit to operate a sanitary landfill in a "heavy industrial" 
dis廿ict).

7. See e.g.， Schomaeker v. First Nat'l Bank of Ottawa， 421 N.E.2d 530 
(Ohio 1981); State ex rel. Kronenberger-Fodor Bldg. Co. v. City of Park， 
297 N.E.2d 525 (Ohio 1973). 

8. Peachtree D巴v.v. Paul， 423 N.E.2d 1087 (Ohio 1981) (counties); 
Gray v. Trustees of Monclova Township， 313 N.E.2d 366 (Ohio 1974) 
(townships). 

9. State ex rel. Crossman Communities of Ohio， 1nc. v. Greene County 
Bd. of Elections， 717 N.E.2d 1091 (Ohio 1999)， reconsideration denied， 718 
N.E.2d 930 (Ohio 1999) (per curiam opinion of three judges， with one 
judge concurring in judgment). See also State ex rel. Zonders v. Delaware 
County Bd. of Elections， 630 N.E.2d 313 (Ohio 1994). 

10. J.D. Partnership v. Berlin Township Bd. of Trustees， 2000 WL 
1074302， No. 00CAH01002 (Ohio 5th Dist. Ct. App.， Delaware， 8・2・00)，
appeal not allowed， 738 N.E.2d 1256 (Ohio 2000) (PUD rezoning treated 
as an administrative act); Kertes Enters.， 1nc. v. City of South Euclid， 
1986 WL 2669， No. 50221 (Ohio 8th Dist. Ct. App.， Cuyahoga， 2-27-86) 
(denial of conditional use PUD an administrative action appealable 
under Ohio Rev. Code. Ch. 2506). Cf Pa出shv. Board of Township 
Trustees of Marion Township， 1996 WL 368228， No. 9・95・53(Ohio 3rd 
Dist. Ct. App.， Marion， 6・24-96)(denial of planned development for a 
mobile home park an administrative zoning decision). 

11.百四 petitionfiled by the City of Cuyahoga Falls with the U.S. 
Supreme Court to overturn the unfavorable U.5. 6th Circuit decision 
provides evidence of this. One petition circulator stated:“My son-in-
law at one of our meetings said it seems like you should be able to put 
this to a vote， Dad . . "Deposition of Frank Pribonic， in City of 
Cuyahoga Falls Petitio町内Briefto the U.S. Supreme Court for Writ of 
Certiorari， 2002 WL 31039413， at持88a(9-6-02) (“Petitioner's Brief"). 
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official capacity because they had to， but then， in their pri-
vate capacity， encourage residents to circulate referendum 
petitions to overturn the council approval? The record does 
show that the mayor encouraged the filing of the petitions， 
and that the site plan approval ordinance went into effect 

despite the mayor' s refusal to sign it. At a council meeting on 

March 4，1996， after the mayor suggested delaying a vote on 
the site plan approval ordinance to buy time， it was the law 
director who first mentioned the use of a referendumP The 

council approved the site plan by ordinance on April1， 1996， 
after the law director advised it that its review must be based 

solely on the zoning code.B 
When the petitions for referendum were filed with the city 

clerk on April29， 1996， the clerk quickly transmitted them to 
the county board of elections， which certified that they con-
tained a sufficient number of valid signatures on May 1， 
1996. Meanwhile， the city engineer sought advice from the 
law director as to whether he could issue building permits 

for the housing pr吋ectwhile the referendum was pending. 
In a short memorandum， the law director (a different law 
director than the one who actually represented the city 

before the U.S. Supreme Court， it should be noted) advised 
him that "any permits for work au血orizedby the [site plan 

approval ordinance] must be held in abeyance until the 
ef白cacyof that ordinance is deterrrせned."14

The city council reconsidered and reaffirmed its approval 

of the site plan on May 28， 1998， and the clerk of co旧 ts
resubmitted the petitions to the board of elections to be 
placed on the November 5，1996 ballot.1s 

It is at this point that 1 believe the law director should have 
inserted himself into the proceedings and defended the 

action of the city council against a citizen-led challenge. In 
Ohio， a city has the discretion to reject a petition if the subject 
of the petition is加appropriatefor a referendum.16 Certainly， 
the law director could have reviewed the case law-it is not 

that complex-and determined that由esite plan approval 

was an administrative act， not a legislative ac七and血uswas
not a proper subject for referendum (which is what the Ohio 

Supreme Court ultimately concluded two years later). In-
stead， the law director's memorandum to the city engineer 
was perfunctory， containing no legal analysis at all. For some 
reason， the U.S. Supreme Court decided the instruction of 

12. Buckeye Comm凶lityHope Foundation， Brief for Respondents to 
the U.S. Supreme Court on Writ of Certiorari， at 15 (2003) (citing U.S. 
Supreme Court Joint Appendix 173-174). 

13. Id. (citing Docket Entry Record 40， Ex. Gふ

14. Geof仕eyW. Kennedy， Law Director， Law Department Inter Of-
fice Memo， April30， 1996， inPetitioner's Brief， atキ55a.

15. Affidavit of Gregg Wagner， Cuyahoga Falls Clerk of Council， in 
Petitioner's Brief， at *10a-11a. 

16. State ex rel. Rhodes v. Bd. ofElections， 230 N.E.2d 347 (Ohio 196η 
(upholding refusal to put improjJer in~~~t~，，:e .. p.~t.it!~~ ?~. ~all~t); St~!e 
EX rel.Barberis v.City of hy Village，281N.E.2d209(01110 Com.PL， 
Cuyahoga， 1971) (upI101ding a.city cow;tcil's ~:~_s_~1ωcer討のTa resolu-
ti~~ f~; ~-;efere~cÌu~ election because issue concerned an administra-
tive action). 
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the law director to the cit守yengineer was "、eminen此tl砂yratio-
nal，"η， 

tion behind the citizen petition opposing the site plan ap-

proひovaloぱft血hef，島ederaヨallyassiおst蛇edhιous討ingproひO吋Iject，the litigation 
could have been avoided. Acting on the law director's 

advice， the city clerk could have rejected the petition， 
forcing the petitioners to sue in state court over the ques・

tion of whether the ordinance could indeed be subject to 

referendum. 

That didn't happen， of course， and what we are left with 
are two lawsuits that began in 1996 and dragged through 

state and federal courts until the final resolution by the U.S. 
Supreme Court in 2003. 

Are Site-Specific Land-Use Referenda a Good Idea? 

When the Ohio Supreme Court reviewed the case， it too first 
bought the argument that somehow， because the site plan 
was approved by the city council， the action was automati-
cally legislative， and thus subject to referendum. However， 
in a rare turn of events， the Ohio Supreme Court reconsid-
ered the case and reversed itself.18 

Ohio Supreme Court Justice Evelyn Lundberg Stratton 

cast the pivotal vote that allowed the reversal of the original 

decision. Her concurring opinion， written to explain her 
changed position， provides a useful insight into the instabil-
ity and arbitrariness that referenda i吋ectinto site-specific 
land-use matters. She began by stating that Buckeye involved 
a 11 developer seeking to move forward on an unpopular but 

worthy project opposed by the homeowners who do not want 
thatpr吋ect'in their backyard.' 1119 She then observed: 

[T]o apply the referendum to everyday administrative deci-
sions， even if the charter of the municipality so allows...is to 
submit the minutiae of everyday adminis仕ativedecision-
mak血gto the whim of the voter at the moment. The unpopu-
lar development， the disfavored contract with a school princi-
pal， the neighbor' s new garage approval， or any other decision 
could be subject to voter disapproval if an angered voter was 
organized or well-funded enough. Chaos and instability could 
result. The decisionsmade by homeowners， develop田，schools，
or anyone else could no longer depend on established zoning 
approvals or contracts made--all could be thrown out at 
whim.20 

The Ohio Supreme Court's justices had previously recog-

nized the racially discriminatory potential of site-speci白c

referenda. Their decision in Forest City Ente中市白 v.City of 
Eastlake21 involved a supramajority (55 percent) referendum 
requirement for zoning changes contained in the m田lIcipal

17. City of Cuyahoga Falls v. Buckeye Community Hope Founda-
tion， 123 S.Ct. 1389， 1396 (2003). 

18. Buckeye Community Hope Foundation v. City of Cuyahoga 
Falls， 697 N.E.2d 1 (Ohio 1998)， rev'g 692 N.E.2d 997 (Ohio 1998). 

19. Id.， 697 N.E.2d at 187 (Lundberg Stratton， J. concurring) (empha-
sis supplied). 

20. Id.， 697 N.E.2d at 188 (Lundberg Stratton， J. concurring) (empha-
sis supplied). 

21. 324 N.E.2d 740 (Ohio 1975) 

charter， which the court found unconstitutional on federal 
due process grounds. Justice Leonard Stern， in a concur-
ring opinion joined by three other justices， squarely ad-
dressed the discriminatory threat from a land-use referen-

dum and noted the impact in northeast Ohio where other 

municipalities had enacted similar charter-based referen-

d um provisions: 

Zoning provisions such as that in Eastlake's charter have a 
single motive， and that is to exclude， to build walls against 
出eills， poverty， racial strife， and the people themselves， of 
our urban areas. The struggles of our suburbs to build such 
walls can be seen throughout the coun仕y.[citations ornit-
ted]. In the suburbs surrounding the city of Cleveland， the 
req凶rementof mandatory referendums for approval of zon-
ing changes has been adopted by over a dozen communities; 
some of these communities have provisions which specifically 
apply to any zoning change to permit multi-family or low-
income housing. The inevitable effect of such provisions is to 
perpetuate the defacto divisions血 oursociety between black 
and white， rich and poor.22 

The U.5. Supreme Court reversed the Ohio high court in 
the Eastlake case， but it was only able to do so by first 
acknowledging that the Ohio courts had previously held a 

rezoning to be a legislative action. Because it concluded the 

Ohio Constitution reserved municipal legislative power to 

the people themselves， the Supreme Court held that the 

people could take back that authority and therefore a refer-

endum could not be an unconstitutional standardless del-

egation of legislative power， as the Ohio court had ruled.23 

Unfortunately， the Eastlake case has created the lay belief， 1 
contend， that a1l1and-use actions are fair game for referenda， 
and that a local government is somehow relieved of a re-

sponsibility to assess the nature of the subject of referendum 

petitions presented to it. Eastlake， and now Buckeye， a110w a 
city council， with a wink-wink， to te11 the voters "We have to 
approve this， or we'll be sued， but we'l1 ro11 over and play 
dead if you submit referendum petitionsに -knowinga11 

along how difficult and costly a referendum is to cha11enge 

(although it can be， and has been， done in Ohi024). What is 

2.2.Id.， 324 _N.E.2d at 749 (Stern， J.， concurring， joined by O'Neill， c.J. 
and Brown， H. and W.B， JJ.) (emphasis supplied). Eastlake was not a 
c.ase that involved claims of racial discrimination. Yet it is noteworthy 
t~at ~ st~te supre~e. court justice and three of his colleagues (including 
~he chief i.ustice of the court)， all familiar with the oper1ition of zoning 
hmin thirstate，would have reco伊 izedthe potential for raci品
discrimination lurking behind the "let-the-people司decide"facade of 
propriety that a site-specific referendum often presents. 

23. City of Eastlake v. Forest City Enterpr日s，Inc. 426 U.S. 668 (1976)， 
rev'g and remanding 324 N.E.2d 740 (Ohio1975)， on remand， 356 N.E.2d 499 
(Ohio 1976). See Meckand Pearlrnan， 0日OPL州N別GANOZON別GLAW~8.2.
318 (West Group 2002) (commenting on the East似たcasethat the "United 
States Supreme Court's approach appears to be to accept whatever charac-
terization a state sup陀mecourt applies to rezonings and proceed from 
that po恒t，.ratherth~n d~id~g that federal jurisprudence" requires that 
rezonings be treated uniformly as legislative， arlministrative; or quasi-
judicial"); Meck， Comment on City of Eastlake v. Fo陀stCity Enterprises， 28 
LAND USE LAW & ZoNlNG DIG.， No. 6， 8-10 (1976). 

24. See， e.g.， Osborne Bros. Enters.， Inc. v. C町ofMentor， 1983 WL 6244， 
No. 9-015 (Ohio 11th Dist. Ct. App.， Lake， 4-29・83)(overturning the 
吋ectionby referendum of a proposed indus甘ialzo凶ngchange which 
had been approved by both the planning commission and~ aty co~uncil) 
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particularly troublesome in the u.s. Supreme Court's ruling 
泊Bucたyeis its continued view that there is nothing constitu-
tionally suspect in permitting legislative or administrative 
matters to be submitted to referendum. The Court stated: 

In Eastlake v. Forest City Enterprises， Inc.， 426 U.S.， at 672， 
675，96 S. Ct. 2358， we made clear that because all power 
stems from the people， "[a] referendum cannot. . . be charac-
terized as a delegation of power，" unlawful unless accompa-
nied by" discernible standards." The people retain the power 

to govern through referendum" 'with respect to any matter， 
legislative or administrative， within the realm of local af-
fairs.' 11 Id.， at 674， n. 9， 96 S. Ct. 2358.25 

25. City of Cuyahoga Falls v. Buckeye Community Hope Founda-
tion， 123 S. Ct. 1329， 1396 (2003). 

日ス H ノλー ァ γ 一方デイヲ守7

Under the Court's theory， a disgruntled civil service em-
ployee could put a less-than-favorable annual performance 
evaluation-an administrative matter-up for referendum， 
and that would be okay. 
The Ohio Supreme Court has， wisely enough， recognized 
differences between legislative and administrative action 

and has created different decision rules for them-rules that 

could not be sidestepped in a federal action. The Buckeye 
plaintiffs persisted in state court， where they ultimately 
prevailed when the Ohio high court finally recognized what 

really was at issue in the case: the essentially arbitrary and 
capricious nature of a referendum on a site-speci白cland-use

action. Sadly， the U.S. Supreme Court has turned a blind eye 
to the consequences of such referenda. 

Hiding in Plain Sight: Private Prejudice， 

State Action， and "Devotion to Democracy" 
ByJohnノM.，P~yne

State action has proven a treacherous constitutional field in 

recent decades， with the U.s. Supreme Court all too fre-
quently confusing state action analysis with the merits of the 
constitutional claim. Buckeye continues this unhelpful trend. 
Logically， state action analysis should be undertaken first， 
and without regard to the merits， because if the state is not 
responsible for the conduct complained of， either directly or 
by entanglement with private actors， then the Fourteenth 
Amendment cannot be invoked at all. 

In Buckeye， however， Justice O'Connor jumps ahead of this 
logical starting point and begins with proof of intent to 
discriminate. She acknowledges the alleged discriminatory 

motives of those who opposed Buckeye's housing develop-
ment and sought to defeat it by referendum， but contrasts 
those motives with the "facially neutral" referendum proce-

dure and the absence of proof that the various public officials 
administering the referendum procedures were themselves 

motivated by racial animus. Then， but only then， she jogs 
back to the state action question. Given the progression ofher 

thoughts， it comes as no surprise that she finds no state action 
present. Relying on Blum v. Yaretsky，l she rejects Buckeye's 
contention that the "private motives [that] triggered the 
referendum drive can fairly be attributable to the state." 

Had Justice O'Connor started at the beginning， she might 
more readi砂haverecog血 edthat Blum v. Yaretsky is wildly 
off-point. There， the plaintiffs were attempting to inject consti-

John M. Payne is Professor of Law and Justice Frederick Hall Scholar at 
Rutgers School of Law-Newark， and is the co-author (with Professor 
Daniel R. Mandelker) of PLANNING AND CONTROL OF LAND DEVELOPMENT: 
CASES AND MATERIALS (5th Ed.， Michie 2001). 

1. 457 U.S. 991， 1002-03 (1982). 
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tutional due process requirements into an essentially private 

setting (nursing home care)， using Medicョidfunding as the 
state action "hook." The Blum Court followed a line of cases 
holding that， absent coercion by the state as to the decisions 
made， neither public funding nor routine paperwork account-
ability was sufficient to 11 entangle" private actors with the 

state for purposes of invoking the Fourteenth Amendment. 
In Buckeye， by contrast， the city was hardly standing pas-
sively in the background， but instead provided a田uquely
public and coercive mechanism to facilitate private discrimi-

nation: the referendum. Buckeye Comm回せtyHope Founda-
tion simply could not put a shovel into the ground until the 

city gave it permission to do so. In this context， it is no more 
relevant that Cuyahoga Falls' referendum ordinance is "fa-

cially neutral" than was the similarly neutral state court appa-
ratus in Shelley v. Kraemer when enforcement of a private， 
racially restrictive covenant came before出atbody. (Justice 

O'Connor cites， but does not pause to analyze， ShelZey.) As in 
ShelZey， Cuyahoga Falls has put the weight of the state behind 
enforcement of its citizens' racially discriminatory decisions. 
Justice O'Connor then muddles state action doctrine 

further by grat山touslyreminding us that private citizens 

have First Amendment rights， citing Texas v. Johnson，3 the 
flag burning case. Of course they do， just as the property 
owners in Shelley had a right to express their odious views 

on segregated neighborhoods and a right (pre-Title VIII) 
to effectuate those views in their private affairs. The First 

Amendment does not protect the effectuation of those 

views in state action， however， nor in the end does Justice 

2. 334 U.S. 1 (1948). 

3.491 U.5. 397 (1989). 
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O'Connor argue to the contrary， once free speech has 
served her rhetorical purpose. Indeed， she emphasizes 
that if and when private discriminatory views are embod-
ied in regulation， whether by the legislature or by the 
people through a referendum， that enactment is fu11y sub-
ject to Fourteenth Amendment scrutiny. Buckeye's prob-

lem， she says， is that the a11egedly unconstitutional action 
embodied in the referendum proposal never became law， 
and therefore cannot be complained of. 
Justice O'Con町1立no白r乍 approachreflects the μdevotion to de-
mo凹crac匂y"t血he印or可yofJ，μu仰mη1e，白sv. Valtierra4-an approach that has 
made itvi此uallyimpossible to challenge land use referenda. 

That rationale seriously misses the mark in Buckeye， however， 
where the procedure itself was part of the problem. As land 
developers forcefully remind us at every opportunity， time is 
money in the land use game. A referendum is not an insignifi-
cant hurdle for any developer to confront， but that hurdle can 
be particularly daunting for the typical nonprofit housing 

venture， whose thinner capitalization may fade away as the 
delays pile up. (百leBuckeye process took from 1995 unti12003 

to run its course.) Had it been given the chance， Buckeye 
might or might not have been able to establish that the refer-

endum drive was tainted by discriminatory intent. But if it 
did prove disc血 linationand damages， its constitutional rights 
would have been violated quite apart from Justice O'Connor' s 
concern (the outcome of the referendum)， and that harm 
would certainly have been the product of state action. 

4.402 U.S.137， 141 (1971). 

Valtierra was not litigated as a racial discrimination case， 
and so there was no reason for the Court to apply strict 
scrutiny there. Nor was there any issue in Valtierra about 
state action， which was assumed. By contrast， the very es-
sence of Buckeye's complaint is racial animus， which the 
Court nonetheless lets die on state action grounds without 

any searching inquiry at al1. This is， to say the least， an 
astonishing misapplication of the core teaching of U.S. v. 
Carolene Products:“prejudice against discrete and insular 
minorities may be a special condition， which tends seriously 
to curtail the operation of those political processes ordinarily 
to be relied upon to protect minorities."5 In other words， 
devotion to democracy need not be blind devotion， and 
discriminatory state action can be found in process as well as 

resu1t. 
Buckeye's state action analysis provides a dispiriting 
roadmap for how to use "direct democracy" as a tactic of 

discrimination， so long as the race talk is kept in the 

private sector.もγhilethere does not appear to be any 
turning back from the Court' s "devotion to democracy" 

dictum， the irony of the Buckeye case may be that the only 
remaining defense against the misuse of democratic pro-
cess in land use referenda is the democratic process it-

self-that is to say， the democratic process that produced 

Title VIII in 1968. Housing advocates should perhaps 

count themselves lucky that these Justices chose not to 
reach that question in Buckeye. 

5.304 U.S. 144，152-53 (1938) (foo加ote4).

百leHi9den Agenda (?): Buckeye and 

Due Process Review of Land Use Decisions 

By Pete"rBuchsbaum 

For those sensible states that do not a110w land use refer-

enda (approximately half of the total)， City of Cuyahoga 
Falls v. Buckeye Community Hope Foundation may seem to 

be someone else's problem. After a11， in our calmer， saner 
jurisdictions (mainly in the East)， we have， as a matter of 
state law， decided that land use referenda are an affront to 
good planning. In fact， the Buckeye facts themselves dem-
onstrate the wisdom u1timately attained by the Ohio Su-
preme Court when it voided the referendum: it gets ugly 

when the electorate votes up or down on particular land 

use measures. 

Peter Buchsbaum chairs the Land Use Practice Group ofthe Woodbridge， 
New Jersey， law firm of Greenbaum， Rowe， Smith， Ravin， Davis & 
Himmel. He has consu1ted with APA's Growing Smart project， has 
served in several land use roles with the American Bar Association's 
Section on State & Local Govemment Law， and is current1y mayor ofhis 
hometown ofWest AmweIl， N.J. 

Nonetheless， Buckeye has something even for those juris-
dictions that are immune from initiative-itis. 

The Buckeye Comm山utyHope Foundation did not merely 

challenge the referendum as being discriminato可・Italso 

alleged that the referendum constituted a denial of substan-

tive due process of law， arguing that once the city council 
approved the site plan for its housing project， it was constitu-
tionally entitled to get a building permit and build the project. 
This substantive due process theory has found its way into 
much case law. Most often， it is used as an alternative to a 
takings claim. Thus， a developer might argue that even if a 
particular local action did not take its property， the action 
was nonetheless so arbitrary and capricious that it violated 
the due process clause of the constitution. 

This claim has percolated in both the federal and state 

courts. Many U.s. Circuit Courts of Appeals have been resis-
tant to these claims. Some have held they don't exist， on the 
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ground that land use actions alleged to be arbitrary can only 

be challenged under the takings clause or equal protection 
clause. These courts reason that the broader， vaguer rubric of 
substantive due process is not available where more specific 

constitutional clauses are applicable. They contrast land use 
claims where these other clauses are available with right-of-

privacy-based claims (such as the right to an abortion)， 
which must find their constitutional underpinning in sub-
stantive due process since no other more specific clauses can 

apply. 
Other Circuit Courts， such as-until recently-the Third 
Circuit (covering New Jersey， Pennsylvania， and the Vir-
gin Islands)， have taken a much more liberal approach. 
They have stated that an action could be challenged as a 

denial of substantive due process if it were simply arbi-

trary and capricious. 
Also， most courts have held that only those actions that 
thwart a permit to which a landowner clearly has a right 
could violate substantive due process. This actually was the 
claim sustained by the lower court in Buckeye. That court 

found that Buckeye had a legitimate entitlement to building 
permits based on the approved site plan， and that the city's 
failure to allow Buckeye to build based on those permits at 
least presented a constitutional issue that deserved a trial. 

And finally， there has been an approach-most recently 
endorsed by the Third Circuit in United Artists Theatre Circuit 
v. Township ofWarrington (January 14， 2003)1-reflecting the 
position that even where a landowner has a right to rely on a 
permit， an executive branch official can violate substantive 
due process only where the level of abuse "shocks the con-
science" of the court. This "shock the conscience" test de-
rived from a long-ago search and seizure case in which the 
U.5. Supreme Courtwas shocked when police officials， with-
out a warrant， forcibly pumped out a suspect's stomach to 
obtain drug related evidence.2 

There also have been procedural niceties that have grown 

up around substantive due process. Some courts have held 

that substantive due process claims， like takings claims， first 
had to be tried in state court before they could be brought to 
federal court. 
Faced with this plenitude of choices， the Supreme Court 
chose a restrictive reading of substantive due process as 
applied to land use cases. It found that the city engineer's 
refusal to issue the permits pending the referend 

1. 1316 F.3d 392 (3rd Cir. 2003). For a still interesting cornpendiurn of 
the various approaches taken by the federal appeals courts to substan-
tive due process land use clairns， see Pearson v. City of Grand Blanc， 961 
F.2d 1211 (6th Cir. 1992). 

2. Rochin v. California， 342 U.S. 165 (1952). 

3.523 U.5. 833， 846 (1998). 
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tional claim， as contrasted with a more normal state tort 
action for negligence. In other words， police conduct in a 
high-speed chase really had to be off the wall before it 

became unconstitutional. 
That is the test the Supreme Court chose for substantive 

due process land use violations. It means that localland use 
actions that do not amount to a taking and do not discrimi-

nate in violation of the equal protection clause can be mis-

taken， wrongful， or downright mean spirited寸ustso long 
as they are not egregiously bad. In Buckeye， the Court found 
that the city engineer had simply followed the advice of the 

law director on an unclear issue of Ohio law concerning 
referenda-an issue that even the Ohio Supreme Court re-

solved only after initially coming out the other way. Under 

those circumstances， his actions were cautiously rational 
and certainly not egregious， and thus did not violate the 
consti tu tion. 
In Buckeye， the Supreme Court did not use出e乍hocksthe
conscience" words used in the United Artists case. But like 

the United Artists case， it relied on County of Sacramento v. 
Lewis for its test. Thus it would seem that "egregious" in the 
constitutional sense must mean really awful， whether or not 
it quite gets to the level of conscience shocking. 

Interestingly， the concurrence by Justices Scalia and Tho-
mas， who are normally friendly to landowners， sought to 
completely extinguish land use substantive due process claims 

by developers. Justice Scalia wrote that freedom from delay 
in receiving a building permit is not a f凹 ldamentallibertyor 

property interest. In fact， a deprivation of the benefit of the 
permit is legal as long as it is for a public use， provided 
compensation is paid. Further， arbitrary deprivations of the 
benefits of perrrせtscan only be challenged via the equal 

protection clause. Thus， according to Justice Scalia， there 
could be no substantive due process claim in light of these 
more specific constiれltionalprotections.4 

This was not the majority's view， however. Although the 
Court did not decide that question， the fact that it assumed 
the existence of a property interest in a permit suggests that it 
would find a due process violation in an appropriately egre-
glOUS case. 

Further， the Court did not suggest the need for a ripening 
of the substantive due process claim in state court， or for 
some sort of additional administrative process， before a final 
decision could be obtained in order to win the right to go to 
fede 

4. Justice ScaIia also does not like substantive dll:eprocess clairns for 
abortion rights， so he is at least being consistent in his antipathy to this 
type of clairn. 

5.473 U.S. 172 (1985). 
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to be cognizable as a due process case. This is an extremely 
narrow window for substantive due process claims. Accord-

ingly， while it appears such claims can get into court proce-
durally without the ripeness barriers applicable to takings 

claims， they are very likely to be dismissed on the merits， 
since only an extreme case will raise a constitutional issue. 

Finally， the court's reference to the egregious conduct test 
in the context of executive actions raises a question. Suppos-

ing Cuyahoga Falls had adopted an ordinance flatly banning 

a1110w-and moderate-income housing. That ordinance would 

始以勿ク2

qラフ

have constituted legislative， rather than executive， action. 
The court simply did not specify where such local， or even 
state，legislation is a violation of due process. To raise consti-
tutional issues， would the legislative action have to be egre-
gious， or merely arbitrary and capricious? That question was 
left for another day. 
Thus， even stripped of its referendumjinitiative holding， 
Buckeye remains an extremely significant case for a11 jurisdic-
tions in this coun廿y-notsimply those that stoop to ballot 

box zoning as a way of settling land use issues. 

Buckeye Bungled: Blatant Bifurcation 

BUS~${J~"~oader Benefits， Begets Bigger Brouhaha 

ByDwight決ferriam，F AICP 

The problem with Buckeye is that because of the sequencing 
of the legal actions， only part of the question about the 
interplay of local referenda and affordable housing ended 
up before the U.5. Supreme Court. Now we have an answer， 
seemingly allowing referenda， but that doesn't tell us much. 
Worse sti11， we have larger issues unanswered and a unani-
mous decision hinting that a referendum on an affordable 

housing project could be unconstitutional and violate fed-
erallaw if the intent and motivations of the opposition can be 

discerned. Buckeye is a regrettable decision that leaves us 
with a doctrinal mess. 
Buried in the history of the case is the key to the prob・

lem. Buckeye sued in federal court challenging the refer-

endum process after the referendum petition was ap-
proved， but before the referendum vote and before the 
Ohio Supreme Court decided the referendum was invalid. 
The key dates are the filings in state and federal court. 

They predate the referendum and the effect of the referen-

dum reversing the city council's approval of the project 

site plan. The federal district court held that the prayer for 

relief for an injunction to stop the referendum was moot 
because the referendum had already occurred by the time 

the court decided summary judgment motions in the case. 

'. . . Plaintiffs never seriously advanced that prayer for 

relief; they did not file their preliminary injunction until 

the week after the election， ••• "1 
Glen D. Nager， a former clerk to Justice O'Connor， argued 
for Cuyahoga Falls and described the Sixth Circuit's opinion 
in his opening argument in this way: ". . . [T]he Sixth Circuit 

Dwight恥1erriamis a Iawyer with Robinson & Cole LLP， Past President 
and FeIlow of the American Institute of Certified Planners， member of 
the American CoIlege of ReaI Estate Lawyers， and a Counselor of Real 
Estate. He is a co-author， with Richard M. Frank and Robert Meltz， of 
THE T AKINGS IssUE (IsIand Press， 1999). 

1. 970 F. Supp. 1297 at note 14. 

held that a municipality may be liable in damages because it 

withheld the issuance of building permits for a proposed 

housing project pending a citizen-initiated referendum elec-

tion on the ordinance authorizing that housing project." 
Cuyahoga Fa11s' law director， Virgil E. Arrington， Jr.， in 
addressing the International Municipal Lawyers Associa-
tion (IMLA)加Washington，DC on April28， 2003， acknowl-
edged， by the way， that J ustice O'Connor' s vote was thought 
to be critical， and that the city hired Nager because he was 
more likely than anyone else to know what her concerns 
mightbe. 

Justice O'Connor asked the first question: "There's no 
evidence of some kind of misbehavior on the part of the 

city other than the bare claim that they refused to issue the 
permit during the process of the referendum?" How's that 

for teeing it up for the former clerk? Of course， Nager 
responded:“That's correct. . . ." Cuyahoga Falls' position 
was that everything the city did was in favor of the devel-

oper and there was no evidence of adverse differential 
treatment. 

The only issue that made it to the Court was the narrow 

question of whether a neutral referendum process that causes 

delay in the issuance of building permits violates the 

constitution' s due process and equal protection clauses， when 

the city charter prohibits such issuance while a referendum 

is pending. The disparate impact claims were dropped. 
Arrington told the IMLA audience that he was most con-

cerned about those claims， but Buckeye dropped them be-
cause the Court had never decided a disparate impact hous-
ingclaim. 

By the time the developers got to the Court， the referendum 
had been ruled illegal as a matter of state law， the city had 
issued the perr吋ts，and Buckeye had built the project. All that 
was left to decide was whether damages were due for the delay. 

The Court ruled unanimously for the city on the narrow 
question and slim record before it. 
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Justice O'Connor's opinion not only doesn't close the 

door to the courthouse， it provides a schematic on how 
fair housing advocates can wage and win these cases. She 

says:“Though the 'substantive result' of a referendum 

may be invalid if it is 'arbitrary and capricious'， [citation 
omitted] respondents do not challenge the referendum 

itself. The subjection of the site-plan ordinance to the 

City's referendum process， regardless of whether that 
ordinance reflected an administrative or legislative deci-

sion， did not constitute per se arbitrary government con-
duct in violation of due process." O'Connor， quoting a 1998 
Supreme Court decision， says that "only the most egregious 
official conduct can be said to be 'arbitrary in the constitu-
tional sense.'内 Soundsto me like a higher standard for 

substantive due process claims. 
Thus， if you have the result of the referendum before the 
court-the substance of it， not just the process-and you can 
show that the referendum sponsors acted with discrimina-

tory intent to get a result damaging a project (or in O'Connor' s 
words:ぺ.. [E]vidence that these official acts were them-
selves motivated by racial animus")， then you have a claim 
that might win. The decision suggests that a meritorious case 

can be based on linking the voters' animus with a public 

2. County of Sacramento v. Lewis， 523 U.S. 833， 846 (1998). 

を才治'1時t
B吟yA加nt州t伽h加E坤O似t勾忽例;翌wを靭肌U弘.Cωr白es叫a叩p 

The Buckeye decision will undoubtedly be a necessary refer-
ence for the practitioner confronting a referendum proposed 
by citizens opposed to an affordable housing facility. But 
Buckeye is a constitutionallaw case， not a Fair Housing Act 
("FHA") one. Many of us were looking forward to a new U.5. 
Supreme Court FHA decision. The Buckeye developer did 
not prosecute an FHA intentional discrimination claim and， 
as noted， abandoned its FHA claim about disparate impact 
(discriminatoryeffect). 
No one can be certain the Supreme Court would have 

held as it did had it entertained FHA claims. Following are 

a few small thoughts on how those claims might have 
been handled. 

FHA Intentional Discrimination Claim 

The Court's ruling may well have been different had the 
Court applied the legal test that many federal courts apply 
when addressing intentional discrimination claims under 

the FHA. The test originates in the Court's employment 

discrimination decision inん1cDonnellDouglas Corp. v. Green.1 

Anthony Cresap is an attomey in central California， where he repre-
sents public and private sector clients in land use matters， including fair 
ho回 ingissues. Mr. Cresap received his J.D. from the University of 
Wisconsin and his B.A. in geography from Columbia University. 
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official to get the necessary state action. It's a matter of 
allegation and proof. But without the proper claims， the 
evidence， and the result of the referendum， the Court could 
not go beyond the mere delay in issuing permits. 
Professor Daniel R. Mandelker told me in e-mails on April 
17 and May 5， 2003， that he believes 

. the opinion is incoherent.. The Court seems to 
exempt the referendum petitioning process from equal 
protection review since that process is always initiated by 
private citizens. It does suggest a contrary result if the 
sentiments of referendum sponsors can be attributed to 
government decision makers， or if decision makers ex-
erted 'coercive power' over private actors， but does not 
加dicatewhen either would occur. . . . The notion that 
voter sentiments are relevant to an enacted referendum 
and not to a decision to hold a referendum is ridiculous 
unless there is a distinction between starting the process 
and what the process produces. Furthermore， facially neu-
tral referenda have been attacked in the past. Hunter v. 
Erickson seems relevant. . 

In sum， the decision incites much mischief， including 
extensive discovery on motivations and linkages between 
voters and public officials. Even more attacks on referenda 

are likely after this decision， and courts will find it difficult to 
apply Buckeye in any helpful way. 

Under the McDonnell Douglas test， a plaintiff is able to make a 
"prima facie" case of intentional discrimination by establish-

ing the plaintiff was quali白edto receive an entitlement or 
permit from the local government， but was denied the per-
mit even where the local government had approved the 

permit for a "similarly situated party" during a time "rela-
tively near the time plaintiff was denied" the entitlement.2 

The entitlement in question加 Buckeyewas a building 
permi七whichthe City of Cuyahoga Falls refused to issue 
due to the pending referendum. Buckeye leaves one wonder-
ing whether Buckeye Community Hope Foundation might 

have made at least a prima facie McDonnell Douglas case in 
pointing to building permits that the City of Cuyahoga Falls 
had recently approved for market-rate condominiums or 
residential subdivisions. 
百leMcDonnell Douglas case is only the first milestone in the 
litigation. FHA case law allows a defendant， in response to血e
plaintiff' s case， to establish that the defendant had evidence of a 
"legitimate， nondiscriminatory reason for" denying the entitle-
ment. In one very recent case， the Ninth Circuit Court of 

1. 411 U.S. 792 (1973) 

2. Sanghvi v. City of Claremo~t， 328 F:3d 532 (9th Cir. 2003) (sewer 
connection); Gamble v. City of Escondido， 104 F.3d 300， 305 (9th Cir. 
1997) (conditional use permit). 
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Appeals found血ata defendant city had established such a 
reason when it denied a sewer connection pursuant to a preex-
isting policy of conditioning the connection on the developer's 
agreement to be annexed into血eCity.3 
It is not clear thatthe 5upreme Court would have found that a 
racially motivated referendum was a "legitimate， nondiscr出u-
natory reason" to refuse the building permit. Notably，出e
Buckeye Court does not dismiss the plaintiff' s claims伽 tracially
discriminatory animus (and discrimination against families 
with children， also actionable under the FHA) played a role in 
the pe出 ondrive. Rather， Justice O'Connor essentially says it 
does not make a difference in an equal protection lawsuit 
challenging a ministerial action (here， a refusal to issue the 
permit based on a city charter provision). In such a case， any 
animus underlying the referendum did not translate into state 
action， and "only the most egregious 0伍cialconduct" on the 
part of public officials will be constitutionally actionable. 
But the "state action" element plays out more liberally in 
the FHA context. Indeed， there are a number of instances 
where courts have found that actions ordinarily within the 
local government's authority are invalid for having been 
taken in response to discriminatory opposition. As stated by 
one court， "[I]f an official act is performed simply加orderto
appease the discriminatory viewpoints of private parties， 
that act itseH becomes tainted with discriminatory intent 

even if the decision-maker personally has no strong views on 
the matter."4 

1 could go on. 5uffice it to say， there are plenty of inten-
tional discrimination issues left to litigate under the FHA， 
even in cases involving referenda and ministerial actions. 

FHA Discriminatory Effed Claim 
The Court expressly vacated tha t portion of the 5ixth Circuit' s 
decision dealing with discriminatory effect. 50， we will have 
to wait for another case to learn how far the Court will go in 
recognizing a right of an action under the FHA for discrimi-
natory effect in cases where the public agency takes ministe-
rial action in response to discriminatory project opposition. 

3. Sanghvi v. City of Claremont， 328 F.3d 532， supra 

4. AFAPS v. Regulations and Permits Administration， 740 F. Supp. 
95，104 (D. Puerto Rico 1990). 
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Buckeye and Ballot Box Zoning: 

A claim for discriminatory effect may be established when 
the public agency' s action in refusing an entitlement results in 
a disproportionately substantial adverse impact on housing 
opport山岨esforthe affected pop叫ation，andthepublicagency's 
denial is not otherwise justified.5 There was strong and 
unrebutted evidence in the Buckeye record that the city's 
refusal to issue a building permit for the development would 
have had a substantial adverse and disproportionate impact 
on the housing of the affected population. One study， after 
considering housing， employment， population and other de-
mographic data in depth， found that Buckeye' s project "would， 
all other things being equal， enhance housing oppo此unities
more for Blacks and families with children than it would for 
Whites and households without children. Conversely there-
fore， not building this complex of 72 rental units would have a 
disparate and negative impact on the housing opportunities 
of Black renter households and families with children.吋
Arguably， a racially motivated referendum is not a legiti-
mate excuse for the public entity to authorize an action 
(denial of building permit) that will have a substantial， dis-
proportionate， and adverse effect， without any mitigation. 
Some courts recognize that the p肥 senceof some intentional 
discrimination streng血ensan argument of discriminatory ef-
fect.7 Additionally， the 5ixth Circuit found that出efacts of the 
case qualified it for an exception to a general rule， previously 
adoptedby血esame court， that an FHA claim of discriminatory 
effect cannot be made against a referendum， where "unusual 
circums匂nces"訂 epresent.8 The practical註nplicationof not 
recognizing such an exception is that referenda could be readily 
employed to defeat housing developments in those many small 
or suburban communities in America whose residents are 
financiallyand socially wellゃrganized.
In short， it remains to be resolved whether a local govern-
ment will be entitled to ignore discriminatory evidence by 
pointing to a ministerial action. 

5. Keith v. Volpe， 858 F.2d 467 (9thCir. 1988). 

6. Stalling Report， Plaintiff's Ex. 18， to Transcript of Preliminary 
I吋unctionHearing. 

7. Metropolitan Housing Development Corp. v. Village of Arlington 
Heights， 558 F.2d 1283 (1977). 

8. Arthurv. City ofToledo 782 F.2d 565 (6th Cir. 1986). 

When Democracy is a Dangerous Thing 

By David L. Callies， F AICP 

For the second time in a quarter of a century， the U.5. 
5upreme Court has reversed the Ohio 5upreme Court in a 

ballot box zoning case. In the first， City 01 EastZake v. Forest 

David L. Callies， FAICP， is the Benjamin A. Kudo Professor of Law at 
the Universitv of Hawaii's William S. Richardson School of Law. He is 
the coauthor of casebooks on land use and real property. 

City Enterprises，1 the Court held that exercising the referen-
dum power to return a parcel zoned multifamily by the 

Eastlake city council to its previous commercial classifica-

tion was not a denial of due process by means of a standard-

less delegation of power from the state legislature to the 

1. 426 U.5. 668 (1976). 
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people of Eastlake. This was because the people retained in 
the Ohio 5tate Constitution the power to zone through the 
ballot box. 50 there was no delegation at all-standardless or 

otherwise. Twenty-seven years later， in City ofCuyahoga Falls 
v. Buckeye Community Hope Foundation， the Court finds that a 
referendum on a speci白cproject site plan likewise passes 
due process scrutiny: "The subjection of the site-plan ordi-
nance to the City's referendum process， regardless ofwhether 
that ordinance reflected an administrative or legislative decision， 
did not constitute per se arbitrary government conduct in 

violation of due process." 
The Court does so based upon a combination of dicta from 
t出heEa郎sHμak，蛇edecis討ionand a flawed and unc口ri廿悩i辻ticalaccept旬:anceof
t出ha枇tdicta一dictat血hatone justice vigorously contested in 
dissent. That there is no such dissent in Buckeye bodes ill for 
due process in the land use regulatory context. This is because 

the Court has now extended due process approval of refer-
enda beyond traditionallegislative acts for the health， safety， 
and welfare of the entire community， to administrative acts 
affecting but a single parceL It has extended the reach of 

referenda， in other words， from matters of legislative， com-

m山首typolicy to administrative approval of a particular project 
at a particular site. As Justice 5tevens noted in his Eastlake 
dissent:“[I]t would be absurd to use a referendum to decide 
whether a gasoline station could be operated on a particular 
corner in the City of Cleveland.円 Hethen concluded there 
was a violation of the due process clause of the Fourteenth 
Amendment. 50 also is it absurd to use a referendum to 

decide whether a low-income residential project should be 
built on a particular site in the City of Cuyahoga Falls. Both 
violate the due process clause of the Fourteenth Amendment， 
and both represent extremely bad policy. Here's why. 
While the referendum may well be an appropriate vehicle 

for deciding issues of community policy， it is an unaccept-
able vehicle for adjudicating the rights of individual liti-
gants. As Justice 5tevens observed twenty-seven years ago， 
"the essence of fair procedure is that the interested parties be 
given a reasonable opportunity to have their dispute re-
solved on the merits by reference to articulable rules.叫 That

won't happen in decision-making by referendum. Direct 

democracy cannot be st 

2.123 S. Ct. 1389，1396 (2003) (emphasis supplied). 

3.426 U.5. at 694. 

4. Id. at 692-693. 
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for laws and policies concerning the general welfar~，. and 
not to initiat~ or repeal specific decisions applica~le to 
specific individuals -of pr~perty.5 Initiative and referen-
dum have been used pri~a~ily to make policies that affect 
the population of a particular jurisdiction generally， not to 
overturn a specific implementation of such policies. For 
example， both initiative and referenda were used to de-
cide whether particular states or counties would continue 

to permit the sale of alcoholic beverages， but not whether 
a particular distillery should remain open or closed. 
By analogy， it is procedurally wrong to permit a refer-
endum on a specific project site plan (an administrative 

decision)， as compared to a vote on whether the uses 
contemplated in that plan wi1l or wi1l not be permitted 
generally in a city or county， or in a zoning classification 
generally (legislative policy decisions). The Buckeye 
majority's analogy to James v. Valtierra6 simply perpetu-
ates a basic misunderstanding of the limitations on direct 

democracy via the referendum process. In Valtierra， the 
question was whether low-income housing should be per-

mitted generallywithin a particular community. The people 
generally simply lack the power to decide on the indi-
vidual-parcel property r培htsof one of their number through 

the ballot box. Again， from the 5tevens dissent in Eastlake: 
"[L]iterally thousands of zoning disputes have been re-
solved by state courts. Those courts have repeatedly iden-

tified the obvious difference between the adoption of a 
comprehensive citywide plan by legislative action and the 

decision of particular issues involving specific uses of 
specific parcels."7 "[5tate courts] have limited statutory 
referendum procedures to apply only to approvals of 

comprehensive zoning ordinances as opposed to amend-
ments affecting specific parcels. This conclusion has been 
supported by characterizing particular amendments as 11 admin-
istrative" and revision of an entire plan as 'legislative.' "8 
This critical distinction between administrative acts 

(which are referendum-proof) and legislative acts (which 

are not) is preserved in virtually every jurisdiction that 
has considered the matter.9 It is surprising出atthe U.5. 
5upreme Court has failed to recognize so fundamental a 

distinction. Buckeye has suffered an egregious violation 
of its due process rights guaranteed by the Fourteenth 
Amendment. 

5. See， e.g.， E. OBERHOLTZER， REFERENDUM別 AME則CA(1912). 

6.402 U.S. 137 (197l). 

7.426 U.S. at 683. 

8. Id. at 690-691 (emphasis added). 

9. See， e.g.， Fasano v. Board of County Commissioners， 507 P.2d 23 
(1973); West v. City of Portage， 221 N.W.2d 303 (1974); Bird v. 
Sorenson， 395 P.2d 808 (1964); Arnel v. City of Costa Mesa， 620 P.2d 
565 (1980); Forman v. Eagle Thrifty Drugs， 516 P.2d 1234 (1973); 
Kaiser Hawaii Development Co. v. City of Honolulu， 777 P.2d 244 
(1989). See generally for commentary， Callies， Neuffer and Caliboso， 
Ballot Box Zoning: Initiative， Rφrendum and the Law， 39 J. of Urban 
and Contemp. Law 53 (1991). 


