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OFFICE OF HAWAIIAN AFFAIRS' DEFENDANTS REPLY TO
PLAINTIFFS' OPPOSITION TO THE OHA DEFENDANTS' MOTION
FOR PARTIAL SUMMARY JUDGMENT FILED APRIL 14,2003
I.

PLAINTIFFS' CONTENTION THAT THE ONLY JUDICIALLY
ENFORCEABLE "SETTLEMENTS" ARE THOSE THAT FOLLOW
TRADITIONAL LAWSUITS IS ERRONEOUS.
At page 50 of their Opposition, Plaintiffs assert that: "The existence of an

actual suit with actual parties is an essential element of this analysis [referring to
settlements that are not subject to subsequent challenge by third-parties]." On page
60, Plaintiffs contend that: "The essence of a settlement is a deal: a negotiation
and bargain between plaintiff and defendant to settle a case or at least specified
claims in the case." On page 60, they submit that: "By contrast, in the alleged
Admission Act settlement, there was no suit, no plaintiffs, no defendants, no deal,
and therefore no settlement." This view of what constitutes a "settlement" is much
too narrow, particularly with regard to the complex process of settling the claims of
native inhabitants whose sovereignty, land, and resources were illegally taken from
them.
This Honorable Court explained in its Order of May 8, 2002, slip op. at 1819, that Plaintiffs do not have taxpayer standing to challenge the "settlement of
past claims," because if third-parties could subsequently challenge such
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settlements, "a state could never resolve any dispute by agreement and could be
forced to litigate all disputes." 1 A partial settlement or a settlement of part of a
claim is still a settlement and must be respected just as a full and final settlement
would be. As Plaintiffs acknowledge, in the 1959 Admission Act, Pub. L. 86-3, 73
Stat. 4 (1959)/ the federal government transferred to the new State of Hawaii
primary responsibility for administering the Hawaiian Home Lands Program and
the Public Land Trust,3 but maintained the ability to bring enforcement actions
In explaining this matter, this Court referred to a settlement with the
Hawaiian Home lands Trust by the State of Hawai' I in 1995. Another example
might be the dispute between the Department of Hawaiian Home Lands and the
United States over the lands at Lualualei, which were improperly transferred from
the Department during the territorial years. The federal courts ruled that such
claims were barred by the statute of limitations, State ofHawai 1 v. United States,
676 F.Supp. 1024 (D.Hawai'I 1988), af!'d, 866 F.2d 313 (9 th Cir. 1989), but the
claim was nonetheless subsequently settled. See Hawaiian Home Lands Recovery
Act, 109 Stat. 357,48 U.S. C. sec. 491.
I

The Admission Act is important because it demonstrates the relationship
between Hawai' i' s native people and the federal government - a relationship
acknowledged with regard to native Hawaiians of 50% or more Hawaiian ancestry
in the Hawaiian Homes Commission Act, 1920, Pub. L. No. 34,42 Stat. 108
(1921), and the 1959 Admission Act, and with regard to all persons of Hawaiian
ancestry in the Joint Resolution to Acknowledge the 100th Anniversary of the
January 17, 1893 Overthrow of the Kingdom of Hawaii, Pub. L. 103-150, 107 Stat.
1510 (1993)(hereafter cited as Apology Resolution) and in numerous other
Congressional acts.
2

The transfer of substantial amounts of land to the State of Hawai' I was
similar in some respects to the approach used in Alaska, but differed dramatically
from that used earlier when territories became states. One commentator called the
transfer of so much land to the new State of Hawaii "an act without precedent in
3

3
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against the State should it fail in its responsibilities. This transfer thus constituted
a "deal" or partial settlement, but the federal government maintained its role
because important elements of the deal remained unresolved. 4
After statehood, the State of Hawai' I accepted the important responsibility
not only to manage the Hawaiian Home Lands Program but also to use at least
some of the revenues from the Public Land Trust for the "betterment of the

United States history and one wholly contrary to established congressional land
policy." Comment, Hawaii's Ceded Lands, 3 U. Haw. L. Rev 101, 102 (1981).
The Native Hawaiian People were a party to this settlement, as were
members of the general public; or perhaps in a more formal sense they could be
considered to be third-party beneficiaries; but however characterized they certainly
have rights under this settlement and the right to enforce the trust that was
established. See, e.g., Keaukaha-Panaewa Comm. Ass'n v. Hawaiian Homes
Comm 'n, 739 F.2d 1467 (9th Cir. 1984) (ruling that Sections 4 and 5(f) of
Admission Act conferred federal rights allowing beneficiaries to bring an action
under 42 USC § 1983); Price v. State ofHawai1, 921 F.2d 950 (9 th Cir. 1990)
(holding that a claim against the State for a violation of the Admission Act § 5(f)
trust can be brought under 42 U.S.C. § 1983); Price v. Akaka, 928 F. 2d 824 (9 th
Cir. 1990) (holding that Native Hawaiians had a federal right to seek redress for
past violations of § 5(f) even though redress might not necessarily benefit native
Hawaiians); Price v. State ofHawaii, 939 F.2d 702 (9 th Cir. 1991) (recognizing the
right to assert a claim under 42 U.S.C. § 1983 against state officials for failing to
recover parcel alleged to be part of Admission Act § 5(f) trust lands); Price v.
Akaka, 3 F.3d 1220 (9 th Cir. 1993) (holding that a Hawaiian tribal body had
standing under 42 U.S.C. § 1983 to bring action against OHA trustees in their
individual capacities for expending trust funds in violation of §5(f), although the
trustees were entitled to qualified immunity because they did not breach their
fiduciary duties.)
4

4
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conditions of native Hawaiians." Once it became clear that the narrow "50% blood
quantum" definition of "native Hawaiian" was being rethought by the federal
government, which began enacting legislation to benefit "Native Hawaiians" defined in numerous federal statutes as all persons descended from the inhabitants
of Hawai' I as of 1778 -- the State came to understand that its responsibilities also
extended to this larger group of natives. In 1978, therefore, the State amended its
Constitution to establish OHA, giving it (in Article XII, Section 6) the
responsibility to act on behalf of "native Hawaiians and Hawaiians") and thereafter
began appropriating annual amounts to enable OHA to have programs for the lessthan-50% Hawaiians. Both the State and Federal governments are currently taking
actions to fill in the remaining details of the settlement through the ongoing
reconciliation process. 5
It is clear that a "settlement" can take many different forms and need not be

The most recent evidence of this continuing process took place on May 14,
2003, when the Senate Committee on Indian Affairs passed the latest version of the
federal Native Hawaiian Recognition Act, S.344, also known as the Akaka-ReidStevens Bill.
One of the Plaintiffs in the present case, Thurston Twigg-Smith, has written
that the "majority of Hawaii's people ... does appear to accept the idea of special
allocations of tax monies being controlled by Native Hawaiians" and has said that
if these allocations are "challenged" and "killed," they "should be rescued
somehow." Thurston Twigg-Smith, Hawaiian Sovereignty: Do the Facts Matter?
323-24 (1998).
5

5
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a complete resolution of a dispute. 6 The Hawai' I Supreme Court has explained that
a "settlement" is "an agreement to terminate, by means of mutual concessions, a
claim which is disputed in good faith or unliquidated." Sylvester v. Animal

Emergency Clinic o/Oahu, 72 Hawai'l 560, 565, 825 P.2d 1053, 1056
(1992)(quotingfrom 15A AmJur.2d Compromise and Settlement sec. 1 (1976}).
In that case, the Supreme Court reversed the Intermediate Court of Appeals and
thus enforced a settlement agreement, explaining that: "Courts should, and do, so
far as they can do so legally and properly, support agreements which havefor

their object the amicable settlement of doubtful rights by parties... " Id. at 566, 825
P.2d at 1057 (emphasis in original; quotingfrom Ragland v. Davis, 301 Ark. 102,
106-07, 782 S.W.2d 560, 562 (1990)). As this Honorable Court has noted
elsewhere, it is thus "Hawaii's public policy" to favor '''the resolution of
controversies through compromise or settlement rather than by litigation'" Jares

Black's Law Dictionary 1538-39 (4 th ed. 1957) illustrates that a broad range
of transactions and agreements that can be considered to be "settlements":
Act or process of adjusting or determining; an adjusting; an adjustment
between persons concerning their dealings or difficulties; an agreement by
which parties having disputed matters between them reach or ascertain what
is coming from one to the other; arrangement of difficulties; composure of
doubts or differences; determination by agreement; and liquidation. Sowers
v. Robertson, 144 Kan. 273, 58 P.2d 1105, 11107. Payment of satisfaction.
Ledbetter v. Hall, 191 Ark. 791, 87 S.W.2d 996, 999. In legal parlance,
implies meeting of minds of parties to transaction or controversy. Ezmirlian
v. Otto, 139 Cal. App. 486, 34 P.2d 774, 778.
6

6
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& Leong v. Burt, 150 F.Supp.2d 1058, 1066 (D.Hawaii 2001)(quoting from
Sylvester, 72 Hawai' I at 566, 825 P .2d at 1056). See also In the Interest ofDoe, 90
Hawai'I 200, 978 P.2d 166 (App. 1999), where the Intermediate Court of Appeals
explained that a "settlement agreement will be enforced by our courts because
public policy favors the resolution of controversies through compromise or
settlement," ide at 208, 978 P.2d at 174, and also noted that a "settlement
agreement is not invalid because certain details are not worked out, where such
details are not essential to the proposal and do not change its terms or purpose."

Id. at 209,978 P.2d at 175 (quotingfrom Associates Fin. Servs. v. Mijo, 87
Hawai'I 19, 32, 950 P.2d 1219 , 1232 (1998)). A "settlement" need not be a "final
settlement," but can instead mean an "adjustment" or "arrangement." Ledbetter v.

Hall, 191 Ark. 791, 87 S.W.2d 996, 999 (1935).
A "settlement" is a "contract" and is enforceable between the parties. In
fact, such contracts are protected from interference by the state government by the
Contract Clause of the U.S. Constitution, Article I, Section 10, Paragraph 1. Under
this Clause, the U.S. Supreme Court has protected a wide variety of contracts, but
in particular it insists that contracts involving the state government itself must be
enforced. See, e.g., New Jersey v. Wilson, 11 U.S. (7 Cranch) 165 (1812)(requiring
the state to maintain the tax-exempt status of lands that had been allocated to a
7
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group of Indians as part of a settlement of their claims); United States Trust v. New

Jersey, 431 U.S. 1 (1977)(requiring the state to maintain its commitment to refrain
from using bond revenues to support its rapid transit system); see also Hughes v.

Oregon, 848 P.2d 1018 (Oregon 1992)(requiring the state to adhere to its
contractual commitment to maintain the tax-exempt status of retirement income).

II.

PLAINTIFFS' CONTENTION THAT THE "EQUAL FOOTING
DOCTRINE" PREVENTS THE UNITED STATES FROM
ENGAGING IN A PARTIAL OR COMPLETE SETTLEMENT WITH
NATIVE INHABITANTS AT THE TIME A TERRITORY IS
GRANTED STATEHOOD OR OTHERWISE RECOGNIZING OR
PROTECTING THE SPECIAL STATUS OF NATIVE INHABITANTS
IS ERRONEOUS.
Plaintiffs acknowledge on pages 56 and 58 of their Opposition that the

"compact" whereby the new State of Hawaii would take responsibility for the
Hawaiian Home Lands Program was a condition of statehood, explaining that this
transfer was proposed by the U.S. Secretary of the Interior and quoting from a
1950 Constitutional Convention report that said that "Congress required that this
be done as a condition of achieving statehood" (emphasis added). The intent of
Congress is thus quite clear, and if such an essential condition were found to be
unconstitutional or unenforceable it would raise serious questions about the status
of Hawai'I as a state.
The recent decisions in Minnesota v. Mille Lacs Band of Chippewa Indians,
8
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526 U.S. 172 (1999), and Idaho v. United States, 533 U.S. 262 (2001), remove any
doubt regarding the ability of the United States to recognize the unique status and
rights of the native inhabitants of a territory being granted statehood or to enter
into a partial or complete settlement with those natives regarding their claims.
The Mille Lacs Band sought to maintain their traditional hunting, fishing,
and gathering rights, which had been recognized in an 1837 treaty. Minnesota
argued that when it had been granted statehood in 1858, the "equal footing
doctrine" had the effect of extinguishing the Indian treaty rights. Minnesota relied
upon the case of Ward v. Race Horse, 163 U.S. 504 (1896), but the Supreme Court
ruled that protecting the rights of native inhabitants does not "impair fundamental
attributes of state sovereignty" and thus does not raise equal-footing concerns. 526
U.S. at 203-04. "Thus, because treaty rights are reconcilable with state sovereignty
over natural resources, statehood by itself is insufficient to extinguish Indian treaty
rights to hunt, fish, and gather on land within state boundaries." Id. at 205.
In Idaho v. United States, the Supreme Court acknowledged that the "equal
footing doctrine" establishes a strong presumptive that title to navigable waters
transfers to a new state at the time of statehood, but nonetheless concluded that this
presumption was overridden in this case because Congress indicated clearly
through a statute passed after the Idaho Statehood Act that it wanted to protect the
9
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rights of the natives in the Coeur d' Alene Tribe to these waters.
The rights of Hawai' i' s natives are grounded solidly in Congressional
enactments, and it is crystal clear that at the time of Hawai' i 's admission to
statehood in 1959, Congress intended to protect those rights under the HHCA
existing at the time and also to expand those rights by stating that some of the
revenues from the Public Land Trust should be used for "the betterment of the
conditions of native Hawaiians."
When Alaska was admitted to statehood in 1958, Congress acted similarly
to protect the rights of the native inhabitants. Congress allowed the new State of
Alaska to select a substantial amount of federal land for transfer to it, but stated
explicitly that the new state had to disclaim any rights or jurisdiction in lands "the
right or title to which may be held by an Indians, Eskimos or Aleuts." Act of July
7, 1958, Pub. L. No. 85-508, sec. 4, 72 Stat. 339 (not codified but set out in full at
48 U.S.C. prec. sec. 21). In 1968, when Alaska appeared to be violating this
restriction and selecting lands that were subject to aboriginal title, the U.S.
Secretary of the Interior Stewart L. Udall imposed a land freeze to protect the
native claims. See David H. Getches, Charles F. Wilkinson, Robert A. Williams,
Jr., Federal Indian Law 906-07 (4th ed. 1998). Then, in December 1971, Congress
enacted the Alaska Native Claims Settlement Act, 43 V.S.C.A. 1601-28.
10
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The Alaska precedent is relevant to the present dispute because it
demonstrates that Congress can act to protect the rights of natives at the time of
statehood. Such Congressional actions will be enforced even if they constitute only
a partial settlement that requires subsequent Congressional action to reach a more
complete resolution. Even today, the relationships between Congress, the State of
Alaska, and the Native Alaskans are being adjusted to address new issues and clear
up ambiguities, but no one would argue that the protections that Congress provided
the Native Alaskans at the time of Alaska statehood did not constitute an
enforceable partial settlement of their claim.

III.

THE PARTIAL SETTLEMENT FOUND IN THE 1959 ADMISSION
ACT AS ADJUSTED IN THE ONGOING RECONCILIATION
PROCESS THROUGH EXPLICIT STATEMENTS BY THE
FEDERAL AND STATE GOVERNMENTS IS DESIGNED TO
BENEFIT HAWAIIANS WITH LESS THAN 500/0 BLOOD
QUANTUM AS WELL AS THOSE WITH MORE THAN 50%
HAWAIIAN BLOOD.
In the numerous federal laws enacted since 1974 that benefit the native

inhabitants of Hawai'I, the Congress has uniformly used the term "Native
Hawaiian" to refer to any person of Hawaiian ancestry. See, e.g., 1993 Apology
Resolution. Congress formally broadened the category of beneficiaries for
homesteads administered by the Department of Hawaiian Home Lands in 1986,
when it approved an amendment to Section 209 of the statute that allows persons

11
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with only 25% Hawaiian blood to inherit homesteads. See, Pub. Law 99-557, 100
Stat. 3143. Similarly, in Act 359, Session Laws of Hawai'l 1993, the Hawai'I
State Legislature unequivocally explained that the 1898 annexation by the United
States of Hawai' I occurred "without the consent of or compensation to the
indigenous people of Hawaii or their sovereign government" and recognized that
the Native Hawaiian People were "denied... their lands." Both the state and federal
governments have, therefore, been working to complete the settlement process and
provide the descendants of the native people who lost their lands and sovereignty
with an appropriate compensation package, and the annual state general-fund
appropriations to OHA result from the State's recognition of its obligation.
At page 66 of their Opposition, Plaintiffs discuss HB 1300 as if it were
already law, but it has not yet been signed into law as of this filing, and OHA thus
did not refer to it in earlier filings. It is instructive, however, to examine the
Report of the Senate Judiciary and Hawaiian Affairs Committee on HB 1300,
which explains:
Your Committee finds that while use of funds from the public
land trust for the betterment of native Hawaiians remains a paramount
concern to the people of Hawaii, the beneficiaries of those public land
trust revenues represent less than a majority of Hawaiians. The
betterment of the conditions ofHawaiians, as generally defined in
section J0-2, Hawaii Revised Statutes, is also a vital public purpose
and for the Office of Hawaiian Affairs to carry out its mandated
purpose, an appropriation of general funds is necessary.
12
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Your Committee further finds that it is consistent with the
constitutional and statutory mandate given to the Office of Hawaiian
Affairs that the Legislature provide funding for programs and the cost
of administering such programs to the Office of Hawaiian Affairs.
SCR No. 1180 (March 21, 2003)(emphasis added).
Although the version of HB 1300 finally adopted by the legislature
appropriated less in general funds to OHA than the measure reported out by the
Senate Judiciary and Hawaiian Affairs Committee, the Conference Committee
Report on the final version ofHB 1300 also recognized "OHA's mandate under
section 10-2, Hawaii Revised Statutes, to improve the conditions of both native
Hawaiians and Hawaiians." CCR No. 144 (April 24, 2003)(emphasis added). The
Conference Committee Report concludes that, "[i]t is clear that OHA must
continue to provide services and create opportunities for the betterment ofall

Hawaiians." [d. (emphasis added).

IV.

PLAINTIFFS' SUMMARY OF EARLY HAWAIIAN HISTORY IS
ERRONEOUS.
Without linking this section to any of their legal arguments, Plaintiffs

devoted the first nine pages of their Opposition to what they characterize as
"Historical Background." The gratuitous assertions in this section are presented
from a Western perspective, without any appreciation of the sophisticated and
dynamic culture that existed in pre-contact Hawaii, and they are misleading and
13
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false in many respects. Although this is not the place to refute each and every false
and misleading assertion, it is important to illustrate at least some of the many

.

.

InaccuraCIes.

A.

It Is Not True That. During the Kingdom of Hawai' I. "Subjects of
Hawaiian Ancestry Had No Special Rights That Distinguished
Them in any Way from Subjects of Other Ancestries."

On page 8, citing a paper prepared by one of Plaintiffs' attorneys, Plaintiffs'
assert that: "Subj ects of Hawaiian ancestry had no special rights that distinguished
them in any way from subjects of other ancestries." Because of its relevance to the
issues raised by Plaintiffs, it is necessary to point out some of the many examples
that refute this statement. Individuals born of "foreign parentage," even if born in
Hawaii, were, for instance, obliged to pay a separate and additional tax not
applicable to Hawaiians to support a separate school that was maintained
exclusively for "foreigners." Naone v. Thurston, 1 Hawaii 220, 1856 WL 4225
(Hawaii Kingdom 1856)(upholding the constitutionality of the Act of 1851).
Similarly, Section 1S\ Chapter 42d of the Kingdom Penal Code prohibited the sale
of "any spirituous liquor, or other intoxicating drink or substance" to "any native
of this Kingdom," and this provision was also upheld by the Kingdom's Supreme
Court, which rejected the argument that this discrimination was "class legislation."

Rex v. Booth, 2 Hawaii 616, 1863 WL 2527, at *7 (Hawaii Kingdom 1863). In his
14

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection

concurring opinion, Chief Justice Allen mentioned numerous other laws that
treated natives differently from nonnatives, such as the 1846 law that severely
restricted the enlistment of natives as sailors on foreign vessels, id. at *11, and the
establishment of specific schools to teach English to Hawaiian youth. [d. Chief
Justice Allen explained that "[t]he history of our whole legislation shows that
many laws have been passed which applied to the native subjects exclusively," and

concluded by presenting "[m]y own view," which was that "in forming the
Constitution it was not the intention of the framers to prohibit legislation
exclusively applicable to native subjects." (Emphasis added.)
Laws that treated natives and nonnatives differently continued until the end
of the Kingdom. Juries, for instance, were sometimes formed exclusively of
natives, sometimes exclusively of nonnatives, and sometimes rigidly structured
with set numbers of natives and nonnatives. As the Hawai'I Supreme Court later
explained:
[A]s set out in sections 1331 and 1332 of the Civil Laws of 1897,
specifically repealed by section 7 of the Hawaiian Organic Act, a
native Hawaiian, accused of any crime, was entitled to be tried by a
jury composed entirely of natives, and a foreigner by a jury composed
entirely of foreigners, while in all civil cases in which one party was a
native Hawaiian and the other a foreigner (alien or naturalized) the
jury was composed of an equal number of natives and foreigners,
drawn alternatively from separate boxes.
State v. Jones, 45 Hawai'I 247, 258, 365 P.2d 460,466 (1961). It may be
15
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significant for the present case that a person continued to be classified as a
"foreigner" even after naturalization. See also State v. Johnston, 51 Hawai'I 195,
456 P .2d 805 (1969)(Levinson, J., dissenting)(providing a historical summary of
the laws impaneling native-only and foreigner-only juries); Territory v. Ng Kow,
15 Hawai'I 602, 1904 WL 1294 at *1 (Hawai'I Terr. 1904)(explaining the practice
of impaneling native Hawaiians and "persons of foreign parentage" separately
under the jury laws in force at the time of annexation). This practice continued
throughout the years that the Republic of Hawaii existed, and was abolished only
in Section 83 of the 1900 Organic Act, Act of April 30, 1900, c 339, 31 Stat. 141.7
A turning point in Hawaiian history occurred in 1887, when Westerners used
force to require King Kalakaua to accept what came to be known as "The Bayonet
Constitution." The purpose of this document was to reduce the power of Native
Hawaiians and increase the power of Westerners. Article 62 allowed persons who

Plaintiffs note at pages 7-8 of their Opposition that some non-Hawaiians
were citizens or denizens of the Kingdom and had some rights pursuant to that
status. It is not unusual for native groups to grant citizenship and rights to persons
without native blood for certain purposes, and such grants can also be revoked.
See, e.g, Felix Cohen's Handbook ofIn dian Law 21 n. 16 (Rennard Strickland et al
eds., 2nd ed. 1982)(discussing the Cherokee Intermarriage Cases, 203 U.S. 76, 83
(1906), which explain that Cherokee law allowed white persons that intermarried
with Cherokees the right to be tribal citizens, with rights to allotment of tribal land,
but that in 1877 the Cherokees changed the law to provide "that no intermarried
citizen could obtain any rights to tribal land or funds").
7
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were not even citizens of the Kingdom to vote, but only if they were male residents
of Hawaiian, American, or European birth or descent, and could read and write
either Hawaiian, English, or a European language. These requirements allowed
immigrants from Portugal and Puerto Rico to vote, but had the effect of preventing
virtually all of the recent immigrants from Asia from voting, even those who had
become naturalized citizens of the Kingdom. To vote for the upper house of the
legislature, the House of Nobles, Article 59 imposed the additional requirement
that one had to own taxable property worth $3,000 and make $600 a year, a
requirement adopted purposefully to disenfranchise large numbers of the Native
Hawaiians. Natives constituted two-thirds of the voters for the House of
Representatives, but only one-third of the voters for the House of Nobles. 3 Ralph

s. Kuykendall, The Hawaiian Kingdom 1874-1893 at 453 (1967).

As one

commentator explained, the Bayonet Constitution, "which set up a Government
savoring of the English variety, was a clever device for securing to the [foreigners]
the control of the Kingdom." William A. Russ, The Hawaiian Revolution: 189394 at 20 (1959).

B.

It Is Erroneously Western-Centric to Characterize Traditional
Native Hawaiian Society as a Rigidly Feudal Society Where the
Maka'ainana (Commoners) Had No Rights.

Plaintiffs' "Historical Background" describes pre-contact Hawaii as a rigidly
17
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hierarchical place, where the maka' ainana (commoners) were like the serfs of
medieval Europe, forced to work to service their lords. This view is sometimes
found in descriptions by Western authors, but Hawaiian writers usually present a
different view, ofa society where Ali'I and maka'ainana interacted together in a
constructive and symbiotic relationship, each caring for the needs of the others.
See, e.g., Davianna McGregor, An Introduction to the Hoa 'aina and Their Rights,

30 Hawaiian J. of History 1,2-12 (1996), for a discussion of the Hawaiian land
tenure system.
Before continuous contact with Westerners began in 1778, the dominant
system of land tenure was an intricate and interdependent arrangement based on
agricultural needs and hierarchical structure. Individuals lived in reciprocity with
the 'Aina, which they believed would sustain them if properly respected and cared
for. The' Aina was not a commodity and could not be owned or traded. Instead, it
belonged to the Akua,8 and the Ali'I (the chiefs who were the human embodiment
of the Akua) were responsible for assisting ka po'e Hawai'I (the people of
Hawai'I) in the proper management of the 'Aina.
This system of joint responsibility and accountability maintained balance

"God, goddess, spirit, ghost, devil, image, idol, corpse; divine, supernatural,
godly." Mary Kawena Pukui and Samuel H. Elbert, Hawaiian Dictionary 15
(1986).
8
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through an adherence to traditional principles. The Alii stood as representatives of
the Akua and held a fiduciary responsibility over the 'aina and the maka' ainana.
Their duty to malama 'aina, or care for the land, ensured that they did not abuse
those who worked on it. In describing the intricate system of delivering water to
the taro, for instance, the Hawai' I Supreme Court quoted from an earlier Hawaiian
jurist, Antonio Perry, who said that a "spirit of mutual dependence and helpfulness
prevailed, alike among the high and the low, with respect to the use of the water."
Robinson v. Ariyoshi, 65 Hawai'l 641, 676 n.33, 658 P.2d 287, 311 n.33
(1982)(quoting from Perry, Hawaiian Water Rights, in Thrum's Annual, 1912 at
90. See also Reppun v. Board of Water Supply, 65 Hawai'I 531, 540, 656 P.2d 57,
64 (1982)(quoting Justice Perry from A BriefHistory of Water Rights 7 (1912) as
explaining that "the aim of the konohiki and all others in authority was to secure
equal rights to all and to avoid quarrels").
The continued recognition of the property rights of Native Hawaiians
reinforces the conclusion that the maka' ainana had protectable interests in the
lands of Hawai'i. See, e.g., H.R.S. 7-1; Article XI, Section 7 of the Hawai'I
Constitution; Ka Pa 'akai 0 Ka 'aina v. Land Use Commission, 7 Hawai'l 31, 7 P.3d
1068 (2000); Public Access Shoreline Hawai'i v. Hawai'i County Planning
Commission, 79 Hawai'i 425, 450 n. 43, 903 P.2d 1246, 1271 n. 43 (1995), eert.
19
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denied, 517 U.S. 1163 (1996). The fact that many of the prominent Alii of the late
nineteenth century left their lands in trust for the Hawaiian people also makes it
clear that they did not think of these lands as their own - in a Western privateproperty sense - but rather as lands that they held in trust for all the Hawaiian
people.

IV.

CONCLUSION.
For the reasons presented above, in the earlier filings of the OHA

Defendants, and in the materials introduced into the record of this case, this
Honorable Court should grant partial summary judgment as a finding of fact and a
conclusion of law that the 1959 Admissions Act constitutes a settlement of part of
the claim that Hawai'i's native inhabitants have in the ceded lands and the
revenues generated by these lands and a delegation of responsibility to the State of
Hawai'I to participate in the completion of the settlement process and that the State
of Hawai'I has recognized this claim and accepted this responsibility and has
thereby appropriated general-fund revenue for the benefit ofless-than-50%
Hawaiians as part of the responsibilities it accepted at the time of statehood.
DATED: Honolulu,
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