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Dear Mr. Paty:
At the conclusion of the September 29th Geothermal Cable Int eragency Group
meeting, members were tasked with providing a list of their respective
agency's requirements (rules, laws, regulations, permits, etc.) which may be
involved in the cable construction project. This letter provides pertinent
comments from the Fish and Wildlife Service (Service).
Section 7 (Interagency Cooperation) of the Endangered Species Act requires a ll
federal agencies to review their activities and consult with this Service or
with the National Marine Fisheries Service (NMFS) should their actions affect
any listed species. Federal activities include funding and authorizing
(issuance of permits), and both will be required for the cable project. Much
of the construction will take place at sea, and should it be determined that
those activities may affect listed marine species (whales and sea turtles),
the federal agency involved (U. S. Army Corps of Engineers) will be required
to consult with NMFS. As overland construction may affect species within our
jurisdiction, such as some listed plants and endangered Hawaiian waterbirds,
the Corps of Engineers or other involved federal agencies, will be required to
consult with this Service as well. We will then review the project proposal, /
determine the extent of impact to listed species, and will recommend
modifi~ations to reduce or eliminate any adverse impacts.
I have enclosed a
copy of the regulations governing Section 7 for your use.
Other legislation, such as the Clean Water Act, the Rivers and Harbors Act,
and the Fish and Wildlife Coordination Act, provides for our review of federal
actions which may affect wildlife resources. As with Section 7, our
participation is directed toward the review of other federal agencies'
actions, not directly with private or state actions. Since authorization by
the Corps will be required, our coordination will be with them, not directly
with the state.
It does not appear likely that the projected cable corridor will pass through
or near any federal wildlife refuges or other lands owned or managed by this
Service. If, however, the project should affect such areas, permits issued
directly by us would be required.
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50 CFR Part 402
Interagency CooperationEndangered Species Act of 1973, as
Amended; Final Rule

Fish and Wildlife Service,
Interior; National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.
ACTION: Final rule.
AGENCIES:

SUMMARY: This final rulemaking
establishes the procedural regulations
governing interagency cooperation
under section 7 of the Endangered
Species Act of 1973, as amended (the
"Act"). The Act requires Federal
agencies, in consultation with and with
the assistance of the Secretaries of the
Interior and Commerce, to insure that
their actions are not likely to jeopardize
the continued existence of endangered
or threatened species or result in the
destruction or adverse modification of
the critical habitat of such species. The
Endangered Species Act Amendments of
1978, 1979, and 1982 (the
"Amendments") changed the
consultation requirements of section 7.
This final rulemaking amends the
existing rules governing section 7
consultation by implementing the
changes required by the Amendments
and by incorporating other procedural
changes designed to improve
interagency cooperation.
EFFECTIVE DATE: July 3, 1986.
FOR FURTHER INFORMATION CONTACT:

Marvin E. Moriarty, Acting Chief, Office
of Endangered Species, U.S. Fish and
Wildlife Service, Department of the
Interior, Washington, D.C. 20240 (703235-2771); or Charles Karnella,
Protected Species Division, Office of
Protected Species and Habitat
Conservation, National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Department of Commerce, Washington,
D.C. 20235 (202-634-7461).
SUPPLEMENTARY INFORMATION:

Background

On January 4, 1978, the Department of
the Interior, through the United States
Fish and Wildlife Service (FWS), and
the Department of Commerce, through
the National Marine Fisheries Service
(NMFS), established procedures for the

I
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Act's consultation process by
implementing the interagency
cooperation requirements of section 7
(50 CFR Part 402, "1978 rule"). The
consultation process is designed to
assist Federal agencies in complying
with the requirements of section 7 and
provides such agencies with advice and
guidance from the Secretary on whether
an action complies with the substantive
requirements of section 7.
The Secretaries of the Interior and
Commerce (the "Secretary") share
responsibilities for conducting
consultations pursuant to section 7 of
the Act. Generally, marine species are
under the jurisdiction of the Secretary of
Commerce and all other species are
under the jurisdiction of the Secretary of
the Interior. Authority to conduct
consultations has been delegated by the
Secretary of the Interior to the Director
of the FWS and by the Secretary of
Commerce to the Assistant
Administrator for Fisheries, NMFS,
National Oceanic and Atmospheric
Administration.
Section 7(a)(1) of the Act authorizes
Federal agencies, in consultation with
and with the assistance of the Secretary
of the Interior or Commerce, depending
on the species involved, to utilize their
resources in furtherance of the purposes
of the Act by carrying out programs for
the conservation of endangered species
and threatened species ("listed species")
listed pursuant to section 4 of the Act.
Section 7(a)(2) of the Act requires
Federal agencies, in consultation with
and with the assistance of the Secretary,
to insure that any action authorized,
funded, or carried out by such agency is
not likely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of habitat of such species
which has been designated as critical
("critical habitat"). Although Federal
agency authority and responsibility
under section 7 have remained virtually
intact from the 1973 Act, the
Amendments made significant
procedural changes in the section 7
consultation procedures.
The 1978 Amendments formalized the
process for the issuance of the
Secretary's opinion ("biological
opinions"), and required that the opinion
include "reasonable and prudent
alternatives" in cases where the
proposed Federal action, in the opinion
of the Secretary, would jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of its critical habitat. The
1978 Amendments also added section
7(c), requiring the preparation of
biological assessments in appropriate
instanc~s . section 7(d) of the Act, also

Rule:. dnd Regulations
added by the 1978 Amendments,
prohibits a Federal agency or any
involved permit or license applicant.
after initiation of consultation, from
making an irreversible or irretrievable
commitment of resources which would
foreclose the adoption of any reasonable
and prudent alternatives.
Perhaps the most significant part of
the 1978 Amendments was the creation
of the Endangered Species Committee,
which is authorized to grant exemptions
from the requirements of section 7(a)(2)
in appropriate cases. Regulations
governing the submission of exemption
applications and consideration of such
applications by the Endangered Species
Committee are presently codified at 50
CFR Parts 45()-453. Although this final
rule on consultation procedures does not
deal directly with exemptions, good
faith adherence to the consultation
requirements of section 7 is a statutory
prerequisite for entry into the exemption
process.
The 1979 Amendments slightly altered
the Federal agency's substantive
obligation under section 7(a)(2) from
insuring that its action "does not
jeopardize" listed species or adversely
modify the critical habitat of such
species to insuring that its action "is not
likely to jeopardize" such species or
critical habitat. Congress expressly
provided that the consultation and
resultant biological opinion be based
upon the "best scientific and
commercial data available." These
changes made the consultation process
more flexible and established a
reasonable information standard to be
followed by the NMFS and FWS (the
"Service") and other Federal agencies.
The 1979 Amendments added a
requirement that all Federal agencies
confer with the Secretary on all actions
that are likely to jeopardize the
continued existence of proposed species
or result in the destruction or adverse
modification of proposed critical
habitat.
The 1982 Amendments also
established several new processes
under section 7. First, a new subsection
7(b)(4) allows for the issuance of an
"incidental take statement" along with a
biological opinion. This "incidental take
statement" operates to exempt the
Federal agency and any permit or
license applicant involved from the
section 9 "taking" prohibitions under the
Act if the subsequent implementation of
the action is consistent with the terms
and conditions of the incidental take
statement.
Second, the 1982 Amendments
provide an opportunity for permit or
license applicant involvement in all

.'
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phases of the consultation procedures. A
prospective permit or license applicant
may request Federal agencies to initiate
consultation in advance of filing for any
needed license or permit, if they have
reason to believe that their proposed
actions may affect listed species or
critical habitat. This new provision,
under section 7(a)(3), for "early
consultation" allows a prospective
applicant the opportunity to discover,
and attempt to resolve, potential
endangel'ed or threatened species
conflicts early in the planning stage of
the proposed action-a time at which
alterations in project plans could
involve much less expense and delay.
Further involvement of the applicant
in the consultation procedures is
provided by the requirement that the
applicant be involved in time
extensions. Congress amended section
7(c) to require the Federal agency to give
written notice to the applicant
explaining why any extension of the
biological assessment deadline is
needed. If formal consultation under
section 7(a)(2) is extended by the
Service and the Federal agency for up to
60 days, the Service must provide the
applicant with a written explanation of
the reasons for extension. Any
extension past 60 days must be
approved by the applicant. Clearly, the
permit or license applicant plays an
active role in the consultation process.
The final rule recognizes this increased
role of the applicant while retaining the
requirement that formal communications
flow between tlie Federal agency and
the Service during the consultation
process.
In order to implement these
Amendments to section 7 and to
otherwise improve the -interagency
cooperation process, the Service
published a proposed rule on June 29,
1983 (48 FR 29990-30004). Although the
Service originally specified a 60-day
comment period for these revised
section 7 regulations, the comment
period was extended until September 30,
1983. The Service received
approximately 70 comments from other
Federal agencies, State governmental
agencies, private organizations, and
other individuals and entities on the
proposed rule.
After careful consideration of these
comments, the Service has modified the
regulations to clarify the consultation
process and to improve the overall
organization of the regulations. These
technical changes are more fully
explained in the section-by-section
analysis below and were made to
accommodate concerns raised in the
public comments.
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paperwork burqen of Federal agencies
General Comments
or any other participant in the
The majority of the comments
consultation process. Moreover, the
received on the proposed rule focused
purpose of the proposal was to
on particular regulatory provisions or
implement the Amendments to the Act
concepts. These specific comments are
in such a way as to streamline the
discussed in the section-by-section
consultation process while maintaining
analysis. However, several commenters
the protections afforded species under
expressed general concerns with the
section 7. The concern of the commenter
proposed rule or addressed matters that
has been addressed to· the extent
went beyond the scope of the proposal.
possible by the Service's effort to clarify
These general comments ranged from
the consultation process in this final
praise for the comprehensiveness of the
rule. Because section 7 imposes certain
proposal to criticism for the proposal's
requirements on Federal agencies, any
alleged failure to require the level of
- burdens recognized in this fmal rule are
analysis and protection mandated by
a creature of statutory law as
the Act. The Service believes that this
implemented
by these regulations.
final rule properly and accurately
Two commenters asserted that the
implements the Amendments to the Act
Act protects habitat only when it is
and affords the protection mandated by
designated as the critical habitat of a
section 7.
listed species and, therefore, the Service
The House of Representatives
must identify areas of critical habitat for
Committee on Merchant Marine and
all listed species to assure adequate
Fisheries ("House Committee"), which
protection. It is true that the Service has
oversees the implementation of the Act,
not designated critical habitat for all
submitted comments on the proposed
listed species. The Service has
rule. The Committee commended the
consistently taken the position that it is
Service in its efforts to translate
not prudent to designate critical habitat
complex legislation into agency policy
for a species if to do so would increase
and noted specific areas that it believed
the risk that the species might be taken
did not conform to the legislative intent.
or would otherwise not benefit the
These matters have been clarified in the
species. See 50 CFR 424.12(a). However,
final rule.
the commenters ignore the fact that
One commenter was concerned that
section 7 protections attach to both
the proposed rule confused the informal
designated critical habitat and to each
(nonmandatory) consultation
individual of a listed species within the
components with the formal (required)
jurisdiction of the United States or on
components of the consultation process.
the high seas. An action could
To clarify this matter, the Service has
jeopardize the continued existence of a
distinguished optional procedures from
required procedures in the final rule. For listed species through the destruction or
adverse modification of its habitat,
example, the conference procedures
regardless of whether that habitat has
(§402.10) are required for Federal
been designated as ''critical habitat."
actions that are likely to jeopardize
Thus, the failure of the Service to
proposed species or proposed critical
designate critical habitat for a given
habitat and the formal consultation
species does not automatically mean
procedures (§402.14) are required for
that its habitat is without protection.
actions that may affect listed species or
Two States commented that Federal
critical habitat. Additionally, biological
agencies charged with implementing the
assessments (§402.12) are required for
Act should recognize and cooperate
"major construction activities." Early
with the States in resolving water
consultation(§ 402.11) and informal
resource issues within the context of
consultation (§402.13) are optional
section 7. Consistent with the
procedures and are clearly designated
Department's "good neighbor" policy,
as such in the final rule.
one commenter encouraged the Service
Concerned about increased
to actively include affected States in any
paperwork burdens and potential time
consultation process. The Service
commitments resulting from the
intends to cooperate with all State and
proposal, one commenter complained
local agencies to resolve water resource
that the proposed rule is burdensome,
issues consistent with the requirements
unnecessary, and unacceptable. The
of the Act. The Service stands ready to
commenter noted that additional
receive any and all comments, data, or
protection for listed species or their
other input from any affected States that
habitat would not result from these
are interested in a particular section 7
alleged increases in administrative
burdens, and it urged that currently used consultation. However,' consultation
takes place between the Service, the
processes be maintained. The Service
Federal agency and, where applicable, a
emphasizes that the proposal was not
Federal permit or license applicant.
intended to increase in any way the
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Several commenters stated that the
proposal goes beyond the scope of the
Act, thereby placing unjustifiable
burdens on applicants and Federal
agencies. They qlaimed that the rules
would usurp Federal agency authority.
One commenter questioned the ultimate
authority of the Service to issue binding
procedural regulations under section 7.
In no way does the Service intend to use
the consultation procedures of section 7
to establish substantive policy for
Federal agencies. The Service performs
strictly an advisory function under
section 7 by consulting with other
Federal agencies to identify and help
resolve conflicts between listed species
and their critical habitat and proposed
actions. As part of its role, the Service
issues biological opinions to assist the
Federal agencies in conforming their
proposed actions to the requirements of
section 7. However, the Federal agency
makes the ultimate decision as to
whether its proposed action will satisfy
the requirements ()f section 7(a)(2). The
Service recognizes that the Federal
agency has the primary responsibility
for implementing section 7's substantive
command, and the final rule does not
usurp that function. The Service is
satisfied that the final rule is within the
scope of the authority provided in the
Act.
Moreover, the Service is responsible
for interpreting section 7 and for
establishing a consultation process that
is both uniform and consistent with
statutory requirements. This issue was
,. addressed in the preamble to the 1978
rule:
The FWS and NMFS are authorized under
the Act to issue such regulations as they
deem appropriate for the conservation of
listed species. The two Services believe that
these procedural regulations promote the
conservatipn of listed species by
implementing a uniform general framework
as the starting point for consultation. Once
the mandatory consultation has taken place.
however, the ultimate responsibility for
determining agency action in light of section
7 still rests with the particular Federal agency
that was engaged in consultation. In this
fashion, a standardized consultation process

51, No. 106 I Tuesday, June 3, 1986 I Rul
is established which preserves ultimate
agency administrative control over its
activities or programs.

870, 871 (Jan. 4, 1978). These
procedural regulations do not dictate
results but prescribe a process by which
the Service will consult in keeping with
the Act.
Several commenters stated that
Congress. did not intend that the Service
interpret or implement section 7, and
believed that the Service should recast
the regulations as "nonbinding
guidelines" that would govern only the
Service's role in consultation. The
Service notes that Congress reviewed
with approval the section 7 regulations
issued on January 4, 1978, when
deliberating over the 1978 Amendments
to the Act. See H.R. Conf. Rep. No. 1804,
95th Cong., 2d Sess. 18 (1978). Also, the
Service was urged by the House
Committee, through its comments on the
proposed rule, to press forward with the
issuance of this final rule. The Service is
satisfied that it has ample authority and
legislative mandate to issue this rule,
and believes that uniform consultation
standards and procedures are necessary
to meet its obligations under section 7.
However, the Service is aware that
some Federal programs may require a
modified consultation process, and
therefore the Service has provided for
the issuance of counterpart regulations
under § 402.04.
- Several general comments were
received regarding programmatic
adjustments and coordination. One
commenter suggested that the Service
maintain cumulative summaries of
consultation activities in the
Washington Office. The Service
maintains copies of all biological
opinions and monitors the issuance of
biological opinions in an effort to ensure
consistency and accuracy of findings.
The Service submits that current review
mechanisms are adequate and that,
although the maintenance of cumulative
consultation summaries might be useful,
the increased costs are not justified.
Another commenter urged increased
public participation in the consultation

43 FR
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process, including: (1) Public notice of
each request for consultation; (2) public
notice of the agenda for each
t:onsultation; (3) public notice of
consultation results; (4) public comment
periods; and, (5) prescribed rights to
·
appea.l by the public. Nothing in section
7 authorizes or requires the Service to
provide for public involvement (other
than that of the applicant) in the
"interagency" consultation process.
Moreover, due to the statutory time
constraints imposed on the consultation
procedures, it would not be practicable
to implement such detailed public
participation measures. Public
participation may be provided within
the Federal agency's decisionmaking
process. However, that is a function of
the agency's regulations or substantive
legislation and not an issue to be raised
in the context of consultation.
Finally, several questions were raised
as to what rules will apply to p(lnding
consultations once the fmal rule
becomes effective. The Service does not
anticipate any dramatic change in
procedure or additional burdens on
Federal agencies because the statutory
changes to section 7 have been in effect
throughout the development of the final
rule. When this rule becomes effective,
all pending and future consultations
must comply with the requirements of
these regulations. The Service will
cooperate with the Federal agencies and
any applicants to ensure that there are
no undue delays in ongoing
consultations.
Section-by-Section Analysis
The following portion of the preamble
explains the final rule, covering the
substantive issues of each section,
noteworthy modifications from the
proposed rule, significant changes from
the 1978 rule, and responses to public
comments. To assist the reader, Table 1
presents a citation to each subsection of
the proposed rule with appropriate
cross-references to the location of that
provision in the final rule and in the
1978 rule.

T!I,BLE 1.-CROSS-REFERENCE OF SECTION 7 REGULATORY PROVISIONS: PROPOSAL-FINAL-1978 RULE
Proposal

Final

1978 Rule

Federal Registe1
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TABLE 1.-CROSS-REFERENCE OF SECTION

7 REGULATORY

Proposal

1es and Regulatio'n s
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PROVISIONS: PROPOSAL-FINAL-1978 RULE-Continued

1978 Rule

Final

-"Cumulative effects" ............................................................................................
-''Dasignated non-Federal representative" ....................................................... .
-"Dastruction or adverse modification" ..............................................................

-"Cumulative effects'' ........................................................................................... .
- "Designated non-Federal representative"; §402.08 .................................... -,.
-"Dastruetion or adverse modification" ..............................................................

(none)
(none)
-"Dastruction or adverse modi-

- ''Director"......................................................................,.............. - .......... ~············

-"Director".............................................................................................................. .

-"Director or Regional

-''Early consu~UQ!l" .....................,...................................................................... .
-''Effects of the action"........... -........................................................................... .
-''Federal agency'' ........................................................:........................................

- "Early consultation" ........................................................................................-...
-"Effecis of the action"........................................................................................ .
{none) .....................................................!...............................................................
-''Formal consu~tion" ........................................................................ ~.................

:::~~= ~?~'::'~~:.·.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~::::::::::::::::::::::

-''Incidental take" ................................................................................................... · _!~~i"i~k;::::::::::::::::::::::::::::~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
-"Informal consultation" ....................................................................................... . -"informal consultation"....................................................................................... .
-"Jeopardize the continued existence of' ..........................................................
-''Jeopardize the continued existence of' ........................... -;-······· .. ··················

fic8tion"

Direc-

tor"
(none)

(none)
-"Federal agency"
(none)

(none)

(none)

(none)
-"Jeopardize the

continued ex-

istence of'

-''listed species"...................................................................................................
:::~eoposed-liminary~~~~":~i:!~.~:·.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·.:·. . . ·.·. . .
-''Proposed species''.............................................................................................
-"Reasonable and prudent a~ematives" ............................................................
(none) ................................................:....................................................................

-"listed species"...................................................................................................
biological
opinion''..........................................................................
--"Preliminary
''Proposed critical
habitat"
................,............................................................... ..
-"Proposed species" .............................................................................................
-"Reasonable and prudent alternatives" ............................................................
-"Reasonable and prudent measures"...............................................................

-''listed species"
((non008
ne)1
(none)
(none)
(none)

~~~~ :; ~ ~ :~l~~~:~~lf;~~~:~~ ~: ~~~:-~~~~ ~~~~~~~~ ~~:;~ :~:
~ :~~:i~~f:·::: _: _: ·_: _: ._:. ·:..·. :·_: :·:. ·~ :~:~: .:~.:~ : :~ : ~: -.:~:~ :.~:~: :~:~ : :~ ~ : :~:.:~ -~-:-~:· : !:~~~:i~:(~;:·:_:_ : ~: .: : :-:-.:~: : :.: : :·:~.:.:·: .: :~:~: :.:~: : ~:~:·: : : : : : : : :.: : : :.: : : : : : : : : !:~~~~:~:
~:~ : ;: ~ (~ :.: :.~-~: · _: ~- :.:.:~: _: ·.:·._: .: : : : : : : : ~: : : : : .: :·: : : : :~: : ~ :~: : :~: : : : : : :. ~~~i:l!::f::::.:~: ~ : ·:.: : ·: :.:_:.: : :_:.,·:.:. : : : : ~:~: : ~ ~: : ~:~: : :~: :~: :.:~: ~: ~: : : : : : ·.: : : : :::e1· (~

--(b).................................................................................................................... §§ 402.1 1(1). 402.14(b)(2)...................................... .....................................................
(none)
- - (c) .................................................................................................................... §§402.13(a), 402,14(b) ..................................... ...................................................... §ll02.04(a)
--(d) ................................................................................................................... §402.14(c)-(d) ..................................................... ........................................................ --(a), (c), (d)
--(e).................................................................................................................... --(e)....................................................... ........................................................ --(e), (I)
- - ( ! ) .....................................................................................................................

- - ( g ) ..................................................................................................................

--(g).................................................................................................................... --(h)...................................................................................................................
--(h).................................................................................................................... --(h)-0)................................................... ...........................................................
--(i)(1)................................................................................................................. §402.1 3(a).....................................................................................................................
---(1)(2)-(4) .......................................................................................................... §§402.14{1), 402.15(b) ............................................................:...................................

--(e)
--(e)
--(e)
(none)
(none)

==~:g::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~:::::::::::::: -:~,-::::::::::::::::::~::::::::::::::::::::::::::::::::::::::::::::~:::::::::::::::::::::::::::::::::::::::::~:::::: §40~=)

:~~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
§40J";'~:r: : : : : : : : : : : : ~: : : : :~: : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : :
--(b) .................................................................................................................... §402.15{c) .....................................................................................................................
§ 402.18

::j=:
(none)

(~~.::::::::::::::::::::::::::::::::::::::::::::::::::~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~ :g~:~(~'.::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: : :~~:~:~:

§402.19 ......................................................................................................................... §402.1 4(i) ......................................................................................................................

Subpart A-General
Section 402.01 Scope.

This section describes the purpose
and scope of these regulations._Section
402.01 of the proposed rule contained an
introductory paragraph and five
subsections that were largely repetitive
of other sections of the rule. These
repetitive passages have been deleted
from the final rule, and minor editorial
corrections have been made.
Several commenters noted that,
although §402.01 acknowledges the
language of section 7(a)(1) of the Act, no
guidance is provided to enablE!' Federal
agencies to meet their conservation
responsibilities under the Act. Claiming
that the rules are silent as to Federal
agency management programs required
for the recovery of listed species, one
commenter advised the Service to add a
statement in the rule that would insure
that Federal agencies address recovery

as well as detrimental effects through
consultation. According to another
commenter, this statement may incl.1de
a request that Federal agencies issue
policies and procedures to implement
their authority under section 7(a)(1).
The Service notes that it is beyond the
scope of these regulations to address
how other Federal agencies should
,
implement and exercise their authority
to carry out conservation programs for
listed species under section 7(a)[1).
However, the Service stands ready to
assist any Federal agency in developing
and carrying out conservation programs.
The Service cautions that all Federal
actions including "conservation
programs" are subject to the
consultation requirements of section
7(a)(2) if they "may affect" listed species
or their critical habitats. If the Service
agrees, through informal consultation,
that the action is not likely to adversely
affect the species, then formal

{none) ,

consultation is not required [see
§402.13(a)-(b)]. Each Federal agency has
the responsibility to implement its
authority under section 7(a)J1)-. Further,
any conservation program must comply
with applicable permit requirements to
the extent that such actions involve the
t!i.king of listed species. "Take," as
defined in the Act, means to harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to
engag_e in any such conduct.
The 1978 rule extended the scope of
section 7 beyond the territorial limits of
the United States to the high seas and .
foreign countries. The proposed rule cut
back the scope of section 7 to the United
States, its territorial sea, and the outer
continental shelf, because of the
apparent domestic orientation of the
consultation and exemption processes
resulting from the Amendments, and
because of the potential for interference
with the sovereignty of foreign nations.
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Several commenters asserted that the
rules should continue to have
extraterritorial effect. The scope of these
regulations has been enlarged to cover
Federal actions on the high seas but has
not been expanded to include foreign
countries. The Service finds that,
because it already has jurisdiction under
section 9(a)(1)(C) of the Act to regulate
the taking of a listed fish or wildlife
species on the high seas by all persons
subject to the jurisdiction of the United
States, concomitant jurisdiction under
section 7 is implicit from Congressional
concern that compliance ~th a section
7 incidental take statement not result in
a taking violation under section
9(a)(1)(C), as provided in section 7(o)(2).
Although consultations on Federal
actions in foreign countries will not be
conducted under this rule, the Service
maintains its strong commitment to the
preservation of species and habitat
worldwide. The Service will continue to
list species which are found outside of
United States jurisdiction when they are
determined to be endangered or
threatened.
Furthermore, Congress, in the
International Environment Protection
Act of 1983, 22 U.S.C. 2151q, made a
finding that "the extinction of animal
and plant species is an irreparable loss
with potentially serious environmental
and economic consequences for
dey_eloping and developed countries
alike." Accordingly, it places the
.
preservation of species "through
limitations on the pollution of natural
ecosystems, and through the protection
of wildlife habitats" as an "important
objective of the United States
development assistance." In furtherance
of this policy, an Interagency Task Force
was established to develop a national
strategy for the protection. and
conservation of biological diversity in
developing countries. The task force did
not specifically recommend that
international assistance activities be
subject to consultation requirements, but
did cite section 7(a)(2) in recommending
that Federal agencies "should continue
to adopt policies withholding support for
certain types of projects that degrade or
destroy fragile or protected lands." Until
enacted by Congress, however, the
recommendations of the task force will
not be implemented in these regulations
for the reasons stated above.
One commenter urged the Service to
change the standard for initiating a
section 7(a)(4) conference from "likely to
jeopardize" to "would adversely affect."
The regulation tracks the statute, and
the Service lacks the authority to make
the requested change. The same
·
commenter noted that the section 7(d)

to

sentence referred a "would avoid
jeopardizing" standard. (Emphasis
theirs.) Again, the Service adopts the
regulation as in keeping with the
statutory standard.
Another commenter stated that
biological opinions need only be
required after formal consultation under
section 7(a)(2) of the Act and that this
should be clarified in the rule. The
Service disagrees because the statute
requires that a "written statement"
containing the Secretary's opinion be
issued after the conclusion of both early
and formal consultation. The rule has
been amended slightly to clarify this
requirement.
The commenter also requested that
the sentence in proposed §402.01(d)
dealing with section 7(d) be amended by
adding "measures" after the phrase
"reasonable and prudent alternative[ a]"
to bring the regulation in line with the
statute. The Service declines to make
this change because it would tend to
confuse "reasonable and prudent
alternatives" that are included in
jeopardy biological opinions with
"reasonable and prudent measures" that
are included in an incidental take
statement under section 7(b)(4) of the
Act. The proposed language describing
the section 7(d) prohibition accurately
implements the Act and is adopted in
this final rule.

Section 402.02 Definitions.
This section sets out definitions of
terms that are used throughout these
regulations. As noted in Table 1, many
definitions have been added to those
included in the 1978 rule. Only
comments which specifically addressed
.the definitions used in these regulations
are discussed in this section. These
terms are further discussed as they
pertain to the consultation procedures in
the appropriate, subsequent sections.
A definition of "Act" has been added
to the final rule. It refers to the
Endangered Species Act of 1973, as
~
amended (16 U.S.C. 1531 et seq.).
The defmition of "action" parallels the
former definition of "activities or
programs," a term that predated the
Amendments. Several changes have
been made in the definition of "action"
to accommodate public comments: First,
the definition is expanded to cover
activities occurring on the high seas.
(See § 402.01 segment of the Preamble.)
Second, the phrase "actions that are
intended to conserve listed·species or
their habitat" was restored from the •
1978 rule because of the decision to
require Service review of all Federal
actions that may affect listed species or
their critical habitat. (See § 402.14
segment of the Preamble.) The Service

declines to define further or to delete the
reference to actions that "indirectly
cause modifications to the land, water,
or air" in this definition. The concept of ·
indirect effects is adequately addressed
in the discussion of "cumulative effects"
and "effects of the action."
The definition of "action area" is
adopted from the proposed rule. Several
commenters criticized the vagueness or
apparent expansiveness caused by the
reference to indirect effects in this
definition. The definitions of
"cumulative effects" and "effects of the
action" further clarify the scope of
"indirect effects."
The Service is not able to define
specific spatial and temporal limits for
the concept of indirect effects that
would satisfy every conceivable
situation, and believes that sufficient
understanding of the term exists so that
confusion will not occur. "Action area"
is not limited to the immediate area
involved in a Federal action.
1
bb · d
"App icant," an a reviate term
including all permit or license
applicants, was defined in the proposed
rule because of the increased role of
permit or license applicants in the
consultation process. Although the Act
defines "permit or license applicant" in
section 3(12), the Act's definition is of
limited use in the consultation context
because it focuses on the exemption
process under section 7. The definition .
in the proposed rule broadly defines
"applicant" as "any person who requires
formal approval or authorization from a
Federal agency as a prerequisite to
conduct the action." Thus, applicants
would include those seeking permits,
licenses, leases, letters of authorization,
and any other form of authorization or
approval issued by a Federal agency as
a prerequisite for carrying out the
action.
One commenter suggested that the
definition of applicant be amended to
allow prospective permit applicants to
participate in section 7 consultations
involving the promulgation of
regulations governing permit issuance.
The applicant (or prospective applicant)
is involved in the consultation process
as a result of a specific permit or license
application. The applicant may provide
input regarding its concerns in the
Federal agency's rulemaking process
through the Administrative Procedure
Act, 5 U.S.C. 551 et seq. Further, a
prospective applicant could request
early consultation through the Federal
agency under § 402.11 of this rule on its
prospective application during the
course of agency rulemaking, if it desires
early notice of potential conflicts and if
it meets the requirements of these
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regulations. This would involve
interaction with the Service, but it
would be limited in scope to the
prospective application for the permit at
issue, no.t a genexal consultation on the
pending rulemaking. In response to
another comment, the Service 'takes the
position that it will not expand
"applicant" to include those seeking
funding from Federal agencies, unless
the request for funding is coupled with a
requir!)ment that the person obtain
Federa.l approval or authorization as a
prerequisite for carrying out the action
for which funding is sought. Finally, one
commenter asked that the scope of the
definition be expanded to include
corporations, Federal agencies, and all
other legal entities. The Service believes
that the use of the word "person" in the
definition satisfies the commenter's
concern because of the broad definition
of that term in section 3(13) of the Act.
To clarify this point, the Service added a
reference to the Act's definition of
"person" in the definition of "applicant"
in the final rule.
The definition of "biological
assessment" in the final rule, derived
from § §402.02 and 402.12(b)(4)(ii) of the
proposed rule, clarifies that the
assessment must include an evaluation
of potential impacts. One commenter
criticized the "vagueness" of the
definition of "biological assessment" in
the proposed rule, slating that it was
unclear as to how a Federal agency
would determine which species or
critical habitat may be in the action area
and how the agency would evaluate
potential effects. The Service believes
that this definition is adequate and that
the process-oriented format in §402.12 of
the regulations adequately explains-the
scope and procedure of the biological
assessment requirement.
The proposed definition of "biological
opinion" has been adopted in these final
rules. A biological opinion is the
document tha t states the Service's
opinion as to whether or not the Federal
action is-likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical haoitat. One
commenter suggested a third possible
conclusion for biological opinions:
"insufficient information to issue an
opinion." The commenter argued that
such a conclusion would eliminate the
risk that the Service takes when issuing
an opinion based on arguably
inadequate data. The Service declines to
add this third option. The legislative
history of the Act is clear in requiring
the Service to make a decision on the
issue of likely jeopardy at the
conclnsion of formal consultation. The
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Service will not sidestep this obligation,
biological opinions. This is not the
pllrpose of conservation
but instead will conclude either
recommendations. They are nonbinding
"jeopardy" or "no jeopardy" based on
suggestions that a Federal agency may
the best available data.
elect to implement in its proposed
The definition of "conference" has
action. These recommendations should
been adopted as proposed. One
be consistent with the general scope,
commenter suggested that the
magnitude, and duration of a Federal
conference not include
action that is not likely to jeopardize a
recommendations to minimize or avoid
listed species or destroy or adversely
adverse effects since they are not
modify its critical habitat. The Service,
required by section 7(a)(4) of the Act.
in answering the concerns noted above,
The commenter believed that such
is satisfied that it has clarified its
recommendations might result in legal
position and that the regulatory
action if not adopted. The Service,
definition should not be deleted. The
however, believes it has the
Service has chosen to retain this
responsibility not only to identify
definition with limited, technical
impacts but also to identify 'measures
changes because it believes that the
that would reduce those impacts.
opportunity to provide conservation
The definition of "conservation"
recommendations, including minor
contained in the proposed rule was
design modifica tiona, may minimize
derived from the Act's definition in
possible adverse effects and may avoid
section 3(3). One commenter,
future section 7 conflicts for subsequent
characterizing the Service's
Federal actions in the same action area.
interpretation of "conservation" as
One commenter confused
opposing the purposes of the Act and
"conservation recommendations" with
potentially encouraging the "further
"reasonable and prudent alternatives"
decline" of listed species, urged the
and believed that recommendations to
Service to adopt the strict language of
reduce adverse impacts would violate
the statutory defmition. The Service's
definition in the proposed rule in no way section 7(a)(2), absent the granting of an
exemption. The obligation of Federal
discouraged recovery. In fact, the
agencies under section 7(a)(2) is to
proposed definition tracked the statute
except for its interpretation of "the point insure that the actions they authorize,
fund, or carry out are not likely to
at which the measures provided
jeopardize listed species or destroy or
pursuant to this Act are no longer
adversely modify their critical habitat. A
necessary" as being equivalent to "the
showing of "adverse effect" does not
point at which [the species] may be
necessarily 'violate section 7(a)(2),
removed from the Lists . . . ." The
because the jeopardy standard is the
basic goal of the Act is to recover listed
ultimate barrier through which Federal
species through conservation measures.
agencies may not pass in conducting.
Bringing a species to the point at which
their actions. "Reasonable and prudent
the Act's protective measures are no
longer necessary is the same as bringing alternatives" represent avenues of
fulfilling the action without violating the
the species to the point at which
jeopardy standard. "Conservation
delisting is appropriate. However, to
avoid any misunderstanding, the Service recommendations" involve voluntary
measures that the Federal agency has
has deleted .the definition from the final
rule and will rely solely on the definition the discretion to undertake to avoid or
reduce adverse effects of a proposed
contained in section 3(3) of the Act. The
action that otherwise complies with the
Service declines specifically to include
provisions of section 7(a)(2).
habitat modification (improvement or
restoration), "off-site mitigation,"
The definition of "consultation
captive propagation, and species
process" has been deleted from the final
reintroduction in the list of conservation rule because it tended to confuse the
methods and procedures. as suggested
statutory requirements and optional
by certain commenters. Such activities
processes and because it added little to
are already adequately provided for in - the public's understanding of the
the Act's definition.
process. The definition in the proposed
rule could have led persons to believe
The term "conservation
that early consultation and informal
recommendations" was introduced in
consultation are required, sequential
the proposed rule and explains the
steps of the overall consultation process.
Service's role in helping agencies meet
As rliscussed above, the only required
their section 7(a)(1) responsibilities.
components of the consultation process
Several commenters feared that the
are a "conference" for proposed species,
Service would employ conservation
recommendations to require Federal
a "formal consultation" for listed
species, and a biological assessment for
agencies to reformulate Jheir actions
that had received "no jeopardy"
"major construction activities."
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The "critical habitat" definition
contained in the proposed rule only
referred to those sections of 50 CFR
Parts 17 and 226 that contain the lists of
those areas so designated. The
mechanics of the designation process
are more properly considered under the
section 4 regulations (50 CFR Part 424).
For purposes of determining whether
any of their actions is likely to destroy
or adversely modify critical habitat,
Federal agencies involved in section 7
consultations need only be aware of
those areas that have been designated
by the Service as critical habitat. Two
commenters requested that a definition
of critical habitat be included in the
final rule. The Service notes that the
requested definition is contained in the
Act and need not be repeated here.
"Cumulative effects" and "effects of
the action" are defined in §402.02 of the
final regulations. Under §402.14(g) (3)
and (4) of the fmal rule, the Service will
consider both the "effects of the action"
subject to consultation and "cumulative
effects" of other activities in
determining whether the action is likely
to jeopardize the continued existence of
a listed species or result in the
destruction or adverse modification of
critical habitat.
.
In determining the "effects of the
action," the Director first will evaluate
the status of the species or critical
habitat at issue. This will involve
consideration of the present
environment in which the species or
critical habitat exists, as well as the
environment that will exist when the
action is completed, in terms of the
totality of factors affecting the species
or critical habitat. The evaluation will
serve as the baseli.D.e for determining the
effects of the action on the species or
critical habitat. The specific facfors that
form the environmental baseline are
given in the definition of "effects of the
action," as requested by some
commenters.
·
"Effects of the action" include the
direct and indirect effects of the action
that is subject to consultation.
"Indirect effects" are those that are
caused by the action and are later in
time but are still reasonably certain to
occur. They include the effects on listed
species or critical habitat of future
activities that are induced by the action
subject to consultation and that occur
after that action is completed. In
National Wildlife Federation v.
Coleman, 529 F.2d 359 (5th Cir. 1976), the
Court of Appeals for the Fifth Circuit
found that "indirect effects" which can
be expected to result must be
considered under section 7 of the Act. In
that case, the court enjoined completion
of a highway because the Department of

Transportation failed to consider the
effects to the endangered sandhill crane
from future private development that
would result from construction of the
highway. The Service will consider the
effects to listed species from such future
activities that are reasonably certain to
occur under the analysis of "indirect
effects." The Service's approach will be
consistent with National Wildlife
Federation v. Coleman, and the Service
declines to narrow the scope of its
review (as requested by one commenter)
in light of existing case law.
Effects of the action also include
direct and indirect effects of actions that
are interrelated or interdependent with
the proposal under consideration.
Interrelated actions are those that are
part of a larger action and depend on
the larger action for their justification;
interdependent actions are those that
have no significant independent utility
apart from the action that is under ·
consideration. As noted by one
commenter, the "but for" test should be
used to assess whether an activity is
interrelated with or interdependent to
the proposed action.
One commenter urged the Service to
exclude Federal actions that have
completed consultation from the
environmental baseline unless it can be
shown that the actions are reasonably
certain to occur. The Service declines to
adopt this suggestion. In issuing its
biological opinion on an action, the
Service's finding under section 7(a)(2)
entails an assessment of the degree of
impact that action will have on a listed
species. Once evaluated, that degree of
impact is factored into all future section
7 consultations conducted in the area.
These impacts will continue to be
considered as part of the environmental
baseline unless the Service receives
notice from the Federal agency that the
proposed action will not be
implemented or unless the biological
opinion on the proposed action is no
longer valid because reinitiation of
consultation is required.
In response to one comment, the
Service notes that Federal actions that
have proceeded through early
consultation and that have received "no
jeopardy" preliminary biological
opinions should be factored into the
environmental baseline. These actions,
to be eligible for early consultation, had
to be nonspeculative, feasible actions,
and, because the preliminary biological
opinion can later be confirmed as a final
biological opinion, this initial review
and conclusion by the Service must be
considered in other section 7
consultations.
The term "cumulative effects" means
those effects on the species caused by

other projects and activities unrelated to
the action under consultation that the
Service will consider in formulating its
biological opinion on the subject action.
One commenter opposed the proposed
definition of cumulative effects by
arguing that the Act does not require an
analysis of cumulative effects in a
section 7 consultation. Citing section
7(c), the commenter noted that
biological assessments may be limited
to an examination of effects of "such
action" on listed species. The
commenter urged the Service to strike
cumulative effects analysis from this
rule because few Federal agencies have
the capability to recognize or assess
cumulative effects of State or private
actions contemporaneously with
conducting section 7 consultation.
According to the commenter, the
Service, as the expert on current status
of listed species. should keep watch on
these State and private activities that
come on line in a particular action area.
The Service responds that a Federal
agency, when evaluating the
environmental impacts of a proposed
action, must comply with NEPA. Since
this compliance includes an analysis of
cumulative effects, the Service believes
that it is the Federal agency's
responsibility to develop this
information. The cumulative effects
analysis conducted in compliance with
the broad definition under NEPA may be
submitted to the Service by the Federal
agency when initiating formal
consultation. The Service can use this
analysis and apply its narrower
definition of cumulative effects when
analyzing whether a proposed action,
along with cumulative effects, violates
section 7(a)(2) of the Act. ·
Other commenters, while not opposing
the applicability of cumulative effects
analysis to section 7 consultations,
believed that the proposed scope of
"cumulative effects" and "effects of the
action" were too narrow. These
commenters generally suggested that
cumulative effects should include the
effects of all reasonably foreseeable
future Federal, State, and private
actions. They stated that this scope
would be more in line with that
mandated under NEPA and argued that
any lesser review could detrimentally
affect endangered species. The
commenters adamantly opposed any
limitation on the foresight employed by
the Service or Federal agencies that the~
believed would result from the
proposal's construction of cumulative
effects.
Section 7 consultation will analyze
whether the "effects of the action" on
listed species, plus any additional.
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cumulative effects of State and private
actions to be considered in the
actions which are reasonably certain to
cumulative effects analysis, there must
occur in the action area, are likely to
exist more than a mere possibility that
jeopardize the continued existence of
the action may proceed. On the other
that species. Based on this analysis, the
hand, "reasonably certain to occur"
Federal agency determines whether it
does not mean that there is a guarantee
can proceed without exceeding the
that an action will occur. The Federal
jeopardy standard. If the jeopardy
agency and the Service will consider the
~tandard is exceeded, the proposed
cumulative effects of those actions that
l'ederal action cannot proceed without
are likely to occur, bearing in mind the
an exemption. This is a substantive
economic, administrative, or legal
prohibition that applies to the Federal
hurdles which remain to be cleared. The
action involved in the consultation. In
Service declines to alter its "cumulative
contrast, NEPA is procedural in nature,
effects" definition to include State or
ra ther than substantive, which would
private actions that are not likely to
warrant a more expanded review of
occur.
cumulative effects. Otherwise, in a
One issue was raised concerning the
particular situation, the jeopardy
· application of cumulative effects
prohibition could operate to block
analysis to water projects. A commenter
"nonjeopaidy" actions because future,
contended that State and private
speculative effects occurring after the
projects that possess senior water rights
Federal action is over might, on a
under State water Jaw and that can
cumulative basis, jeopardize a listed
"reasonably be expected to occur"
species. Congress did not intend that
concurrently with the Federal action
Federal actions be precluded by such ·
should be considered as cumulative
speculative actions.
effects. The Service notes that any State
Future Federal actions proposed for
or private project (i.e., no Federal
the same area would have to be
agency involvement) that is reasonably
separately evaluated under section 7
certain to occur must be considered
and could not occur unless they were
during the analysis of cumulative
able, in their own right, to avoid
effects. Further, the Service believes that
jeopardizing the continued existence of
Federal actions, whether authorized,
the affected species or destroying or
funded, or carried out by Federal
adversely modifying critical habitat.
agencies, that possess senior water
Since all future Federal actions will at
rights should be considered while
some point be subject to the section 7
analyzing the effects of the action. In
consultation process pursuant to these
order to determine the effects of the
regul'ltions, their effects on a particular
action when a water project is the
species will be considered at that time
subject of consultation in a State which
and will not be included in the
follows the prior appropriation doctrine,
cumulative effects analysis. However,
the project's operation plan should
those future State or private actions (i.e., indicate the priority of the project's
no Federal agency involvement) that are water rights under State law and
"reasonably certain to occur" must be
account for the future effects of senior
factored into section 7(a)(2) evaluations.
conditional water rights.
The Service agrees that cumulative
On a related matter, the Associate
effects that are reasonably certain to
Solicitor's opinion on the scope of
occur will be considered in determining
cumulative effects cited in the proposed
the likelihood of jeopardy. The final rule rule provided, in part, that only those
is amended accordingly, to clarify the
effects of other projects that are
duty to consider cumulative effects.
reasonably certain to occur prior to the
One commenter thought that the
·completion of the Federal action subject
"reasonably certain to occur" standard
to consultation under section 7(a)(2)
was far too narrow and that it should be should be considered during formal
amended to cover actions where
consultation. This statement has been
proposals have been made, and
interpreted by some to exclude from
implementation schedules have been
cumulative effects analysis those future
established. This suggestion would open State and private actions' that, while
• the door for speculative actions to be
"reasonably certain to occur," would not
factored into the "cumulative effects"
be completed before the completion of
analysis, adding needless complexity
the Federal action subject to
.into the consultation process and
consultation. Such an interpretation
threatening potential Federal actions
places undue emphasis 'on the use of the
word "prior" while ignoring the central
which pose minimal adverse impacts of
their own with possible "jeopardy"
concept that the Associate Solicitor's
opinions due to speculative, State or
opinion intended to project: that a
private projects that may never be
proposed State or private activity be
implemented. For State and private
"reasonably certain to occur" in order to
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be taken into account during cumulative
impact analyses. If sm:h a State or
private project satisfies the "reasonable
certainty" test, then it should be
considered in the cumulative impact
analysis, even if it would so.on line
sometime after completion ol the
federally authorized, funded, or carried
out project which was the subject of
consultation. To the extent that the
Associate Solicitor's opinion created the
opposite impression, the Service takes
this opportunity to clarify .this point.
Moreov~r. as suggested by some
commenters, and for the reasons ·
outlined above, the Service has deleted
its reference to the Interior Department
position on "cumulative effects" in 88
l.D. 903 (1981) in the definition section.
The Service disagrees with the
commenter who stated that the citation
to the legal opinion in the proposed
definition denied the public meaningful
comment on these regulations. The
policy was widely known, and it was
explained in the preamble to the
proposed rule. The Associate Solicitor's
opinion on "cumulative effects" is
published in Interior Decisions, a
publication available to the general
public. Finally, t."'e opinion does not
represent a policy change subject to
Administrative Procedure Act (APA)
informal rulemaking proceedings. It
represented Interior's legal
interpretation of the scope of
"cumulative effects" under section 7,
adopted and published in 1981 in
keeping with APA requirements. 5
U.S.C. 552(a). Therefore, no reproposal
is needed on this issue.
The definition of "designated nonFederal representative" is adopted from
the proposal in part. First, in response to
a comment, the Service explains that the
non-Federal representative may conduct
informal consultations (§402.13) and/ or
prepare biological .assessments
(§402.12). However, Federal agencies
cannot delegate their role in initiating
formal consultation, a conference, or
early consultation. The second sentence
of the proposed definition has been
deleted, but a new § 402.08 has been
added to further explain the role of the
designated non-Federal representative.
The proposed definitions of
"destruction or adverse modification"
and "jeopardize the continued existence
or• received a Jot of attention from
commenters. Both definitions contained,
as did the 1978 rule, the phrase "survival
and recovery." The fmal rule retains the
language of the proposed definitions,
except for the changes noted below.
Also connected with these terms is the
definition of "recovery." The "recovery"
of a listed species means that the status
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of the species has improved to the point
at which it may be removed from the
Lists of Endangered and Threatened
Wildlife and Plants.
The principal controversy involving
the "jeopardy" and "destruction or
adverse modification" definitions was
that, under the proposed rule, to find
that an action is likely to jeopardize a
listed species or result in the destruction
or adverse modification of critical
habitat, the Service must identify
detrimental impacts to "both the
survival and recovery" of the listed
species. The conjunction "and" was
used in the 1978 rule's defmitions of
these phrases, but the word "both" was
added by the proposed rule to
emphasize that, except in exceptional
circumstances, injury to recovery alone
would not warrant the issuance of a
"jeopardy" biological opinion. The
Service adopts these definitions
substantially without change from the
proposed rule; this does not represent a
.change in policy, as one commenter
charged, because the Service has
internally interpreted the "jeopardy"
standard as requiring detrimental
impacts to the continued existence of a
species under a joint survival and
recovery concept. Other Federal
• agencies are assured that the same
"jeopardy" standard undei; which their
actions have been evaluated in the past
will be continued under this final rule.
Several commenters urged the Service
to strike the "and" and insert "or" in the
definitions of "jeopardy" and
"destruction or adverse modification."
They argued that injury to recovery for
an already depleted species would
require the issuance of a jeopardy
opinion. They also remarked that the
Service's position disregarded the
conservation requirements of the Act.
failed to adequately protect critical
habitat, operated to weaken or nullify
recovery efforts, and otherwise violated
the purposes and policies of L~e Act.
These commenters misconstrued the
Service's role in conducting
consultations under section 7(a)(2) of the
Act. The purpose of consultation is to
identify conflicts between proposed
Federal actions and the "jeopardy"
standard of section 7(a)(2). The
"continued existence" of the species is
the key to the jeopardy standard,
placing an emphasis on injury to a
species' "survival." However, significant
impairment of recovery efforts or other
adverse effects which rise to the level of
"jeopardizing" the "continued
existence" of a listed species can also
be the basis for issuing a "jeopardy"
opinion. The Service acknowledges that,
in many cases, the extreme threats
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faced by some listed species will make
the difference between injury to
"surviva:l" and to "recovery" virtually
zero.
One commenter disagreed that actions
adversely affecting survival of a species
wm·also always adversely affect its
recovery. The commenter did not cite
examples where an action that
jeopardized "survival" of a species
would not jeopardize its "recovery." The
Service is not aware of any examples
and believes that it would be very
difficult to recover a species whose
survival had been placed in jeopardy.
The very concept of "jeopardy" is that a
Federal agency should not authorize,
fund, or carry out an action that would .
injure a listed species' chances for
survival to the point that recovery is not
attainable. If survival is jeopardized,
recovery is also jeopardized. As noted ·
above, though, these concepts are
generally considered together in
analyzing effects, and it is difficult to
draw clear-cut distinctions.
The concept of "survival" is discussed
above, but is not defined in the Act or in
these regulations. Two commenters felt
that "survival" should be defined in the
regulations, and one urged the Service to
adopt the following specific definition:
''Survival" for a species means retention of
a sufficient number of individuals and/ or
populations with necessary habitat to insure
that the species will keep its iritegrity in the
face of genetic recombination and known
environmental fluctuations.

The Service agrees with the criteria
set out in the above definition, but
declines to adopt a x:egulatory definition
for "survival" because this concept
varies widely among listed species. The
Service will apply the statutory
standard of jeopardy to the continued
existence of a species on a case-by-case
basis, taking into account the particular
needs of and the severity and
immediacy of threats posed to a listed
species. The Service is not attempting to
predetermine the results of any future
consultations by announcing these
interpretations of the "jeopardy"
standard, but instead is emphasizing
what "jeopardy" is and how it should be
applied in the s~tion 7(a)(2) process.
One commenter urged the Service to
go further and forbid any Federal action
to proceed, regardless of a "no
jeopardy" finding, if the proposed action
would adversely affect the recovery of a
listed species. Numerous commenters
cited sections Z(c)(l), 3(3), and 7(a)(l) of
the Act as authority for the Service to
ban Federal agency actions that "violate
the requirement to conserve endangered
species."

Rules 1:1nd
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The commenters misinterpret the
statutory changes which the
Amendments have made to section 7,
and they misconstrue court decisions
which have noted the apparent
"heightened" responsibility of the
f?ecretary. The Service will undertake
programs for the conservation of listed
species and will consult with other
Federal agencies attempting to do the
same. The Service will not, nor does it
have the authority to, mandate how or
when other Federal agencies are to
implement their responsibilities under
section 7(a)(l), nor is the Service
authorized to issue a biological opinion
under section 7(a)(l) of the Act, Section
7(a)(1) has a limited purpose under the
Act: to authorize Federal agencies to
factor endangered species conservation
into their planning processes, regardless
of other statutory directives.
In contrast, section 7(a)(2) contains
the mandatory "jeopardy" standard. The
prohibitory features of section 7, and the
exemption process arlded by the 1978
Amendments, focus on the provisions of
section 7(a)(Z). Although there is no
express legislative history directly
weighing and comparing the relative
strengths of section 7(a)(1) with 7(a)(2),
there can be no doubt that Congress
considered the jeopardy standard of
section 7(a)(2) as being the substantive
cornerstone of section 7:
The term "is likely to jeopardize" is used
because the fundamental obligation of
section 7[a) of the act Is that Federal agencies
insure their actions do not jeopardize the
continued existence of an endangered or
threatened species.

S. Rep. No. 151, 96th Cong., 1st Sess. 4
(1979) [emphasis added). Congress
intended that the "jeopardy" standard
be the ultimate barrier past which
Federal actions may not proceed, absent
the issuance of an exemption. The
commenters' argument would require
Federal actions to halt if they failed to
conserve listed species, a result clearly
not intended by Congress. Congress
intended that actions that do not violate
section 7(a)(2), or actions receiving an
exemption from the requirements of that
subsection, be allowed to proceed.
Commenters argued that it would be a
violation of section 7(a)(l) for the
Service to issue a "no jeopardy"
biological opinion for a proposed
Federal action that would have an
adverse effect on the recovery of a listed
species. As previously stated, the
Service lacks authority to issue
biological opinions under that
·subsection, and the Act does not
mandate particular actions to be taken
by Federal agencies to implement
7(a)(1). Furthermore, adverse effects not
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rising to the level of "jeopardizing the
longer needed if endangered or
.continued existeRce" of a listed specie.s
thre&tened status is no longer applicabl.e
to a species under section 4(a)(1).
cannot be the basis for issuing a
The definition of "Director" has been
jeopardy opinion.
The Service disputes two commenters' modified by the addition of the phrase
"or his authorized representative" after
assertions that "the Service now
proposes to allow the 'continued
"the FWS regional director" and
existence' of a listed species to reach a
"Assistant Administrator for Fisheries"
state of likely jeopardy." The Service
to accorr.:m.odate present and future
has followed and will continue to follow delegations of authority to carry out
the policy of strictly applying the
certain consultation responsibilities.
Although the Minerals Management
jeopardy standard of section 7(a)(Z) in
the consultation process. The Service
Service requested that all Outer
Continental Shelf (OCS) section 7
has not and will not relax the statutory
standard.
biological opinions issued by the FWS
One commenter stated that limiting
be signed by the W ashingtoli Office, the
the definition of "destruction or adverse
authority to si,gn such opinions will
modification" to critical habitat is
remain with the regional offices because
illogical. This limitation is mandated by
they have been staffed specifically to
the strict language of section 7(a)(2) and
conduct all interagency consultations
cannot be altered by the Service,
and to sign the resulting biological
although habitat destruction can be the
opinions.
basis for a jeopardy opinion in
The term "early consultation" was
appropriate cases.
included in the proposed rule pursuant
Another commenter requested that
to the provisions of section 7(a)(3). This
examples be given of actions that might
section authorizes the Service to consult
indirectly alter critical habitat. The
with Federal agencies at the request of
s~rvice responds with the following
prospective applicants, prior to the
examples of indirelt alteration of
submission of the permit or license
critical habitat (which is not intended as application to that Federal agency. The
an exclusive list): ground water pumping definition has been modified to
that occurs on land adjacent to the
reference the appropriate section of the
critical habitat erea, but nevertheless
Act.
One commenter requested that,
diminishes essential ground water levels
within the critical habitat; air pollution
instead of using the term "early
created by an action not occurring
consultation," the Service refer to this
directly on the critical habitat area that
process as "consultation on behalf of
prospective applicants." The commenter
causes a deterioration of essential air
quality levels in the critical habitat;
was concerned that, by calling this precontamination of water supply within
application process "early
the critical habitat caused by release of
consultation.'' the Service would fail to
toxic substances outside of the critical
alert Federal agencies and applicants of
habitat area; etc.
the need to determine impacts to
In the definition of "jeopardize the
endangered or threatened species early
continued existence of," one commenter in the planning stages of all of their
suggested the word "could" be
actions, regardless of whether the
substituted for "would" in the phrase
consultation is early, informal, or
"would be expected, directly or
formal. The Service retains the label
indirectly, to reduce appreciably the
"early consultation" due to its
likelihood of ... the survival and
convenience, its frequent use in the
recovery of listed species . . . ," Such a committee reports on the 1982
change would be an unwarranted
Amendments, and its common
deviation from the language of the 1978
acceptance within and outside the
rule in light of subsequent Amendments
Service. The Service believes that the
to the Act. The Service retains the
language provided in §402.14(a),
substance of the proposed language, but
advising Federal agencies to r~view
does delete the phrase "or otherwise
their actions at the earliest possible
adversely affecting the species"
time, provides adequate safeguards to
because, as several commenters
address the commenters' concerns.
The definition of "Federal agency"
suggested, the phrase is confusing and
adds nothing to the definition.
has been deleted since it is defined in
ln response to several comments, the
section 3(7) of the Act. The Service
Service has modified the definition of
declines to expand the statutory
"recovery" to make it clear that
definiti'on to accommodate one
recovery is n.J t attained until the threats
commenter's concern. The statutory
to the species as analyzed under section definition adequately provides notice
4(a)(1) of the Act have been removed.
that all departments, agencies, and
_instrumentalities of the United States
The protective measures provided for
come within the scope of section 7. Tbe
listed species under the Act are no
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Service will not interpret this term
further in the final rule .
The definition of "formal
consultation" has been modified to
specify that it is the consultation
required under section 7(a){2) of the Act.
Other minor, technical changes have
also been made. The phrase "after it has
been determined, through informal
consultation with the Service, that its
action may adversely affect listed
species or critical ~abitat" has been
deleted from the proposed definition
because, as recommended by some
commenters, informal consultation is
strictly an optional process. Although
the Federal agency may elect to enter
into informal consultatibn to determine
if formal consultation is required, the
Federal agency can initiate formal
consultation any time that it determines
its action may affect listed species or
critical habitat.
"Further discussion" was an optional
process included in the proposed rule. It
provided the Federal agency and any
applicant the opportunity to continue
consultation after the issuance of a
biological opinion in order to discuss
with the Service any reasonable and
prudent alternatives and any
conservation recommendations.
Recommendations and alternatives
could be refined or developed during
these discussions, and consultation
would terminate with the Federal ·
agency's written notice of its final
decision on the action. Because of
concerns expressed by commenters, this
provision contained in proposed §402.16
has been deleted from the final rule.
Although several commenters
supported this provision, many opposed
further discussion contending that it is
unnecessary, that all reviews and
discussions should occur prior to the
issuance of the biological opinion, that it
extends consultation beyond·the
statutory time limits, and that it lacks
statutory authority. Although the
process was optional, some commenters
believed that there was an implication
that the Federal agency or applicant
would have a duty to engage in further
discussion.
Although further discussion has been
deleted, the Service is available to
discuss the biological opinion. any
reasonable and prudent alternatives,
and any conservation recommendations
with the Federal agency and any
applicant on an informal basi-s. If
revisions to the opinion are necessary,
consultation can be reinitiated and a
revised opinion issued.
"Incidental take'' has been clarified in
the final rule as those takes that result
from, but are not the purpose of,
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carrying out an otherwise lawful activity
conducted by the Federal agency or the
applicant. As requested by one
commenter, the Service explains tnat
otherwise lawful activities are those
actions that meet all State and Federal
legal t'equirements except for the
prohibition against taking in section 9 of
the Act. The Service believes that the
definition, as clarified in the fmal rule, is
adequate.
The defmition of "informal
consultation" has been clarified in the
final rule to indicate thaHt is an
optional process that includes all
discussions, correspondence, etc.,
between the Service, Federal agency,
and designated non-Federal
representative prior to formal
consultation. To address one
commenter's concerns, "if required" has
been included after "formal
"Consultation" to clarify that formal
consultation is not always required after
informal consultation. Through informal
consultation, a Federal agency may
·determine that formal consultation is not
required.
The defmition of "listed species" is
adopted as proposed. Contrary to the
concern of one commenter, aquatic
invertebrates a're not excluded from this
definition, because all listed species in
50 CFR 17.11-17.12 are specifically
included.
The definition of "major construction
activity" was included in the definition
of biological assessment in the proposed
rule and is adopted substantially as
proposed. As suggested by many
commenters, it has been made a
separate definition. Whether a Federal
action is a major construction activity,
as defined in these regulations, is the
standard used for determining whetper a
Federal agency must prepare a
biological assessment. A "major
construction activity" is defined as a
construction project (or other
undertaking having similar physical
impacts) that is a major Federal action
significantly affecting the quality of the
human environment for purposes of
NEPA. The term encompasses dams,
buildings, pipelines, roads, water
resource developments, channel
improvements, and other such
undr~rtakings which significantly modify
the physical environment.
A vast array of comments were
received concerning the scope of a
major construction activity that requires
the preparation of a biological
assessment. Several commenters noted
that only major Federal actions
requiring the preparation of an
environmental impact statement (EIS)
pursuant to NEPA should require the
preparation of a biological assessment

under section 7(c) of the Act. Other
commenters argued that assessments
can only be required for major Federal
actions involving construction activities,
and suggested that the phrase "or other
undertakings having similar physical
impacts" be eliminated from the
definition. Four commenters thought that
the standard in the proposed rule was
too narrow, because the limitation to
major Federal actions, and/or the
limitation to construction projects and
other undertakings having similar
physical impacts, were arbitrary and
without legal basis. The Service has
adopted the defmition of major
construction activity as proposed for the
reasons set out below.
The legislative history of section 7(c)
of the Act plainly focused the
mandatory duty to prepare biological
assessments on "major Federal actions
. . . designed primarily to result in the
building or erection of dams, buildings,
pipelines and the like." H.R. Conf. Rep.
No. 697, supra. The two-pronged
regulatory test adopted in this rulemajor Federal action and construction
project (or other undertaking having
similar physical impacts)-clearly
tracks the quoted language from the
Conference Report to the 1979
Amendments. The Service will not
require biological assessments for
projects that are not major Federal
actions for purposes of NEPA. Further,
the Service will not require biological
assessments for actions that do not
involve construction or activities having
physical impacts similar to construction,
such as dredging, blasting, etc. This
limitation derives support from the 1979
Conference Report reference to actions
designed primarily to result in the
building or erection of various projects.
These other "potentially destructive
activities," H.R. Rep. No. 1625, supra,
having physical impacts similar to
construction projects, will require the
preparation of an assessment, but only if
they are major Federal actions for
purposes of NEPA.
The Service declines to limit the scope
of. the definition of a major construction
activity to major Federal actions
involving construction projects, because
other potentially destructive activities
that are major Federal actions may have
similar physical impacts and should be
included. The Service is confident that
the courts will be able to apply this
standard consistent with the Act and the
legislativ"history.
Contrary to the belief of one
commenter, the Service has not
abrogated its authority under section
7(c). That commenter urged the Service
to change this rule by requiring
biological assessments "for actions that,

taking into consideration cumulative
effects, may be 'potentially
destructive.' " Citing a February 1980
legal opinion issued by the Assistant
Solicitor for Fish and Wildlife,
Department of the Interior, the
commenter noted that cumulative effects
may trigger the requirement that an
assessment be prepared, although the
Service must defer to the Federal
agency's decision on whether a major
Federal action exists. Contending that
Congress would have used the word
"shall" instead of "may" in the last
sentence of section 7(c)(1) if it had
intended that assessments be required
only for major Federal actions for
purposes of NEPA, the commenter
argued that the definition of "major
construction activity" should be
·
expanded:
"Major Construction activity" means any
planned, temporary, or permanent physical
modification to the environment. Examples of
such projects include but are not limited to.
dredging, drilling, filling, mining, site
preparation, road construction, the erection
of structures such as dams and buildings, or
any other potentially destructive activities.

The commenter's suggested language
goes well beyond the above-cited
legislative history of the Act which
clearly limited the biological assessment
requirement to major Federal actions
within the meaning of NEPA that are
construction projects or that involve
similar physical impacts. Further, the
legal opinion of the Assistant Solicitor
cited by the commenter does not support
the cotnmenter's argument because that
opinion dealt with cumulative effects of
a proposed construction project and a
basic rule of NEPA case law that
cumulative impacts of an action can
trigger the requirement that an EIS be
prepared. Thus, the basic elements of
this rule's requirements-major Federal
action (e.g., EIS, or the functional
equivalent, required) and construction
project (or activity involving similar
physical impacts)-were assumed to be
appropriate standards by the Assistant
Solicitor. The use of the word "may"
instead of "shall" in section 7(c) means
nothing more than Congressional intent
that the duty to coordinate these review
processes is discretionary with the
Federal agency.
As requested by one commenter, the
final definition clearly states that an
action must be both a major Federal
action for purposes of NEPA and a
construction project (or other activity
involving similar impacts). Therefore, it
plainly follows that, although dams,
pipelines, etc. are c;;onstructiori
activities, a biological assessment is not
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required unless the action is also a
major Federal action.
Two commenters argued that OCS
leasing, exploration, and development/
production activities should be exempt
from the section 7(c) requirement
because such an analysis is presently
covered by NEPA compliance as
addressed in the Outer Continental
Shelf Lands Act. Other commenters
agreed with the Service that biological
assessments would be required for
development/production activities on
the OCS, and, generally, would not be
required for leasing and exploration
activities that do not involve a
significant modification of the physical ,.
environment. The Service adopts its
position as proposed, because no
exemption exists under section 7(c) if a
biological assessment is required for an
action. In some instances, OCS
exploration activities may require the
]>reparation of a biological assessment;
e.g., major Federal action involving
exploration through construction of
artificial gravel islands. However, in
most cases major Federal exploration
activities on the OCS will involve the
drilling of test wells, actions that will
not require the preparation of
assessments.
The definition of "preliminary
biological opinion" is adopted as
proposed.
The definition of "proposed critical
habitat" is adopted as proposed with the
addition of the phrase "or revised" after
"designated." The commenter that
suggested this correction accurately
noted that proposals may be made to
designate or revise critical habitat under
section 4 of the Act.
The definition of "proposed species"
is adopted as proposed.
"Reasonable and prudent
alternatives" is defined in the final rule.
Section 7(b) of the Act requires the
Service to include reasonable and
prudent alternatives, if any, in a
"jeopardy" biological opinion. An
alternative is considered reasonable and
prudent only if it can be implemented by
the Federal agency and any applicant in
a manner consistent with the intended
purpose of the action, and if the Director
believes it would avoid the likelihood of
jeopardizing the continued existence of
listed species or resulting in the
destruction or adverse modification of
critical habitat of such species. Further,
the Service should be mindful of the
limits of a Federal agency's jurisdiction
and authority when prescribing a
reasonable and prudent alternative. An
alternative, to be reasonable and
prudent, should be formulated in such a
way that it can be implemented by a
Federal agency consistent with the

scope of its legal authority and
jurisdiction. However, the Service notes
that a Federal agency's responsibility
under section 7(a)(2) permeates the full
range of discretionary authority held by
that agency; i.e., the Service can specify
a reasonable and prudent alternative
that involves the maximum exercise of
Federal agency authority when to do so
is necessary, in the opinion of the
Service, to avoid jeopardy. The Service
recognizes that economic and
technological feasibility are factors to
be used in developing reasonable and
prudent alternatives, as requested by
one commenter. The definition of
"reasonable and prudent alternatives"
has been amended to reflect these
considerations. If there are no
alternatives that meet the definition of
"reasonable and prudent alternativ~s,"
the Service will issue a "jeopardy"
biological opinion without alternatives.
Two commenters stated that
reasonable and prudent alternatives
should include mitigation measures
designed to reduce adverse effects, i.e.,
conservation recommendations. One of
those commenters urged the Service to
limit the scope of recommended
alternatives to those "consistent with
the scope, magnitude, and duration of
the project as well as the extent of its
adverse effects." First, because there is
a distinction between "reasonable and
prudent alternatives" (that satisfy
section 7(a)(2)) and "conservation
recommendations" (that are authorized
by section 7(a)(1)), the Service declines
to include conservagon measures within
the scope of the defuiltion. Second, the
Service agrees that reasonable and
prudent alternatives should be
consi stent with the intended purpose of
the action and should therefore be
economically and technologically
feasible, but the Service cannot limit its
range of choices to the criteria suggested
by the commenter. Reasonable and
prudent alternatives must cover the full
gamut of design changes that are
economically and technologically
feasible for an action, independent of
who is sponsoring the action.
Two commenters asked that
"reasonable and prudent measures" be
defined, and the Service has inserted a
definition in the final rule. This addition
clarifies the distinction between
"reasonable and prudent alternatives"
included in a "jeopardy" biological
opinion and "reasonable and prudent
measures" provided in an incidental
take statement. The Service agrees with
several commenters that reasonable and
prudent measures are not the same as
reasonable and prudent alternatives.
Substantial design and routing
changes-appropriate only for
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alternatives to avoid jeopardy-are
inappropriate in the context of
incidental take statements because the
action already complies with section
7(a)(Z). The commenter that advocated
an "alternatives" approach for
reasonable and prudent measures
misapplied the legislative history of the
1982 Amendments. Reasonable· and
prudent measures were intended to
minimize the level of incidental taking,
but Congress also intended that the
action go forward essentially as
planned. Therefore, the Service believes
that they should be minor changes that
do not alter the basic design, location,
duration. or timing of the action. The
section 7 obligations of Federal agencies
are not expanded by the application of
reasonable and prudent measures,
which strictly govern the scope of the
section 9 exemption for incidental
takings.
The definition of "Service" is adopted
as proposed.

Section 402.08 Applicability.
This section, which explains the
applicability of section 7, Implicitly
covers Federal activities within the
territorial jurisdiction of the United
States and upon the high seas as a result
of the definition of"action" in §402.02.
The explanation for the scope of the
term "action" is provided in the
discussion under §402.01 above.
Section 402.04 Counterpart
Regulations.
The Service has retained the
counterpart regulations section of the
1978 rule as the new §402.04 that
authorizes the drafting of joint
counterpart regulations by Federal
agencies and the Service. "These
counterpart regulations would allow
individual Federal agencies to 'fine tune'
the general consultation framework to
reflect their particular program
responsibilities and obligations." 43 FR
870, 871 (Jan. 4, 1978).
Counterpart regulations must be
published first as proposed rules with a
minimum 60-day public comment period.
Such counterpart regulations must retain
.the overall degree of prqtection afforded
listed species required by the Act and
these regulations. Changes in the
general consultation process must be
designed to enhance its efficiency
without eliminating ultimate Federal
agency responsibility for compliance
with section 7. AB long as the general
consultation process is used as a
starting point, Federal agencies can
anticipate little difficulty in securing
approval of the Service ·for counterpart
regulations.
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One Federal agency commented that
the counterpart regulation process is a
time-consuming alternative. The Service
admits that informal rulemaking takes
time' and effort, but believes that the
"fine tuning" that could oc9ur through
the development of counterpart
regulations-might, in the long run,
provide a solid return in time and
resources saved through the use of a
mQre compatible consultation
procedure.

Section 402.05 Emergencies.
Section 402.05 provides a modified
consultation procedure for the Service to
respond to emergency situations. This
provision applies to situations involving
acts of God, casualties, disasters,
national defense or security emergencies
(added to the rule in response to public
comments), etc.
Upon request by the Federal agency,
the Service may carry out consultation
through procedures other than those
provided under these regulations, as
long as such emergency prdeeduies are
consistent with sections 7(a)-(d) of the
Act. This allows, for example,
consultation through informal means
(e.g., a telephone call) and, therefore,
rapid responses to emergency situations.
Several commenters suggested that
specific procedures should be set out to
provide guidance to Federal agencies
facing emergency situations. One
commenter suggested that consultation
could be initiated informally, such as
through a telephone call, and the Service
·could then communicate its information
and recommendations over the
telephone. Because of the severe time
constraints inherent in an emergency, .
this informal approach is the method the
Service anticipates will be used by a
Federal agency to conduct a
consultation for a bona fide emergency.
One commenter felt that minimum
requirements should include
"documentation of the nature of the
emergency and justification for an
expedited consultation." The Service
agrees and has required, in a new
paragraph (b) to this section, that the
nature of the emergency and the
justification for using an expedited
process be documented and forwarded
to the Service. However, the Service has
not required that this be done during the
emergency or expedited consultation, as
this may not always be possible. The
new paragraph (b) requires that the
Federal agency conduct an "after the
fact" consultation. The Service will
e.valuate the information submitted by
the Federal agency, i.e., the nature of the
emergency actions, justification for the
expedited consultation.' and an
evaluation of the impacts to listed
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species and critical habitat, and issue a
biological opinion including the
information and recommendations given
during the emergency consultation. This
will serve not only to document fully the
consultation, but may assist the Federal
agency in responding to similar
emergencies.
One commenter argued that, when
dealing with a fire, flood, earthquake, or
storm, there is not enough time or
opportunity for a Federal agency to
undertake consultation through an
al~rnate process determined by the
Director to be consistent with section 7
The Service notes that the utmost
flexibility is needed to· handle the most
extreme emergencies and believes that
the informal process outlined in this
section would satisfy the commenter's
concern for the availability of prompt
consultation and decisionmaking in
emergency situations.
The Service further recognizes that it
is sometimes neces!3ary to take
immediate steps to contain, limit, or
alleviate an emergency in order to
protect health, safety, and welfare prior
to initiating any form of consultation.
However, the Service would like to
stress the fact that its early involvement
is important in order to take advantage
of its expertise in minimizing the effects
of emergency response activities on
endangered and threatened species.
Federal agencies must exercise
discretion when responding to an
emergency as to when to consult with
the Service. This will depend on the
nature of the emergency and the actions
that are immediately required. The
Federal agency should contact the
Service as soon as practicable, keeping
in mind the informal nature of
ern.ergency consultation and Service
expertise in minimizing the impacts of
emergency response activities on
endangered and threatened species.
Section 402.06 Coordination with
Other Environmental Reviews.
This section on coordination with
other environmental reviews contains
paragraphs (a) and (b) of §402.10 and
paragraph (c) of §402.17 of the proposed
rule. The substance of these paragraphs
has been adopted, but the format has
been altered.
These regulations, following the 1978
rule, allow Federal agencies to
coordinate their consultation,
conference, and biological assessment
responsibilities under the Act with the
agency's responsibilities under other
statutes such as NEPA (42 U.S.C. 4321 et
seq.) or the Fish and Wildlife
Coordination Act (FWCA, 16 U.S.C. 661
et seq.). The Service encourages Federal
agencies to coordinate these
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responsibilities, but believes it is
preferable to allow Federal agencies to
do so in a manner that best conforms to
their particular actions and which they
believe is most efficient. Therefore, the
·sentences in the proposed §402.10(b)
stating that biological assessments
should be incorporated into the
documents required by other statutes
(such as NEPA) have been dropped from
the final r\lle.
Several commenters applauded these
paragraphs because the coordination of
environmental reviews would reduce
duplication of paperwork and save time.
One commenter requested guidance on
how a NEPA review.of endangered
species issues should be conducted. The
Service is not in a position to provide
criteria that will ensure adequate NEPA
compliance on endangered species
issues. The Service suggests that the
commenter contact the Council on
Environmental. Quality, the agency in
charge of NEPA compliance, to obtain
such information.
Another commenter expressed
concern that, in simplifying the
consultation process, safeguards should
be used to avoid potential abuse and
substantive problems. The commenter
feared that, without safeguards, NEPA
compliance might be construed as being
less necessary on endangered species
matters. The Service is also concerned
that it retain sufficient review capability
to identify potential conflicts between
proposed Federal actions and listed
species. Therefore, it has slightly altered
its consultation procedures in this final
rule to ensure that all Federal actions
that "may affect" listed species receive
some degree of review under informal or
formal consultation.
The concluding sentences of
paragraph (a) emphasize that atthough,
for example, a biological assessment
can be incorporated into an EIS, the
procedures of these regulations also
must be satisfied to ensure adequate
and timely analyses during the section 7
consultation process. These sentences
also express the intent of the Service to
avoid a fragmented analysis of
environmental concerns through the
Service's direct efforts to provide a
coordinated review. The Service
declines to delete these sentences as
requested by several commenters. Under paragraph (b), the Service
agrees with a comment that the
biological opinion should be stated in
the final environmental impact
statement or environmental assessment.
A statement of the opinion may be a
summary of its findings and conclusions,
contrary to the fear of one commenter
that the entire opinion must be repeated
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in the text of the NEPA document. The
Service does feel that the entire opinion
should be attached as an exhibit to the
NEPA document if completion time
,permits.

Federal agency has, previously to or
simultaneously with this notice,
provided its written designation to the
Director.
Another commenter questioned the
Service's authority to conduct informal
Section 402.07 Designation of Lead
consultations with non-Federal
Agency.
representatives in place of the Federal
This section, which governs the
agencies. The Service acknowledges
designation of a lead agency, is adopted
that the Federal agency must retain the
from §402.10(d) of the proposed rule.
responsibility to initiate formal
One commenter requested that the
cons~ltation along with its ultimate
section be amended so that only the
responsibility to ensure that its actions
lead agency is required to notify the
are not likely to jeopardize listed
Director that it will be conducting
species, but the designation of a
consultation on behalf of itself and all
representative by the Federal agency to
other cooperating agencies. The Service
conduct informal consultation does not
has adopte d this suggestion.
·
lessen these responsiqilities or elimirtate
the Federal agency's duty to review its
Section 402.08 Designation of Nonactions. Instead, the designation of a ·
Federal RepPesentative.
representative allows the Federal
A new § 402.08 has been added to the
agency to coordinate all of its
final1".1le to clarify the role of the
environmental reviews, thereby saving
designated nof} .. federal representative
lime and resources to obtain a single,
and was derived from §§-402.02 and
comprehensive analysis of the action
402.12 (a) and (b)(5) of the proposed rule. and its potential impacts. The agency
Because the designated no11-Federal
must still review the work product and
representative may or may not be the
independently reach its own conclusions
applicant, there is a difference in the
and decisions. The representative does
role the representative can play in the
the ground work (data compilation and
consultation. If the representative is not
synthesis); the Federal agency cannot
the applicant, the information-gathering
delegate its duty to review, analyze, and
functions, through informal consultation
formally consult.
(§402.13) and /or through the preparation
Concerned that a conflict of interest
of a biological assessment (§402.12), is
could exist if applicants were allowed to
the full extent of its participation.
be designated as non-Federal
However, if the representative is an
representatives, one commenter cited 40
applicant, its role in consultation is two- CFR 1506.5(c) (NEPA regulation) as
fold. As the representative, it may
authority for eliminating applicants from _
conduct the informati'O'n-gathering
the field of potential representatives.
func tions identified above; as the
The Service declines to make the
applicant, it may continue its
suggested change for the following
participation into formal consultation.
reason. Section 7( c)(2) itself recognizes
If an applicant is involved and does
lhat exemption applicants (including
not desire to be the designated nonpermit or license applicants) may
Federal representative, the Federal
prepare biological assessments in
agency and the applicant must agree on
cooperation with the Service and under
the party to be designated. The Director
the supervision of the Federal agency.
shall be notified, in writing, if a nonThis express statutory opportunity for
Federal entity has been designated to
"interested parties" (as applicants
represent the Federal agency for the
would always be) to prepare biological
informal consultation or biological
assessments rw1s counter to the NEPA
assessment procedures.
rule and shows the clear Congressional
One commenter stated that prior
intent in favor of full applicant
notice to the Director of the designation
involvement in the section 7 process.
of a non-Federal representative is
Although applicants may fill the role rif
mmecessary. The Service disagrees
non-Federal representatives, the
because there is a legitimate need for it
ultimate responsibility for compliance
to be certain of the Federal agency's
with section 7 remains with the Federal
concurrence in the representation.
- agency. In response to one commenter,
However, the Service notes that there is
the regulations have been changed to
a degree of flexibility here; i.e.,
eliminate the requirement that the
designation in advance for a continuous
Federal agency "participate in the
action or for a group of related actions is preparation" of the biological
acceptable. In response to one comment, assessment. The Service believes that
' the Service agrees that the designated
the Federal agency may fulfill its
non-Federal representative may only
responsibilities by providing guidance
submit a species list under the biological and supervision, and by independently
assessment procedures (§ 402.12) if the
reviewing and evaluating the work
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product of the applicant. Responsibility
for carrying out negotiations wi~ the
Service may not be delegated to the
applicant/representative, as suggested
by this commenter. In addition, Federal
agencies cannot delegate their role in
initiating formal consultation,
conference, or early consultation.

Section 402.09 Irreversible and
Irretrievable Commitment of Resources.Section 7(d) of the Act provides that,
after initiation of consultation required
under section 7(a)(2), the Federal agency
and any applicant shall make no
irreversible or irretrievable commitment
of resources with respect to the Federal
action which hll.ll the effect of
foreclosing the formulation or
implementation of any reasonable and
prudent alternatives that would avoid
violation of section 7(a)(2). This
prohibition does not apply to actions
affecting proposed species or proposed
critical habitat. This mandatory
restriction on commitment of resources
is set out in §402.09 of the final rule
(formerly §402.11 of the proposal). In
response to comments, the language of
the proposed rule was corrected to
conform more closely to section 7(d).
Another commenter requested that the
sentence dealing with section 7( d) be
amended by adding "measures" after
the phrase "reasonable and prudent
alternative[s)" to bring the regulation in
line with the statute. The Service
declines to make this change because it
would tend to confuse "reasonable and
prudent alternatives" that are included
in jeopardy biological opinions with
"reasonable and prudent measures" that
are included in an incidental take
statement under section 7(b)(4J of the
Act. The proposed language describing
the section 7(d) prohibition accurately
implements the Act and is adopted in
this final rule.
The proposed rule addressed the

duration of the section 7(d) prohibition
as follows:
This requirement exists until: a "no
jeopardy" biological opinion is issued by the
Service ... ; the Federal agency adopts
reasonable and prudent alternatives; or an
exemption is granted under section 7(h}.

Proposed rule, 48 FR 29990, 30000 (June
29, 1983), proposed to be codified at 50
CFR 402.11. Several commenters asked
for a clarification or expansion of these
criteria that terminate section 7(d)
restrictions. Noting that the Act is silent
as to when the section 7(d) prohibition
ceases, one commenter contended that,
the prohibition should end when
consultation is terminated. Another
commenter, concerned that the proposed
language would deprive Federal
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agencies of the responsibility and
Service based on its own analysis, then
the validity of the Federal agency's "no
authority to determine compliance with
jeopardy" finding will decide whether
section 7(a)(2), urged the addition of a
fourth criterion that would terminate the section 7(a)(2) has been satisfied and
whether section 7(d) no longer applies. If
section 7(d) prohibiti_on if "the Federal
it is later determined that the finding is
agency determines that its proposed
not valid, the Federal agency would be
action will not jeopardize the continued
taking the risk of noncompliance with
existence of endangered and threatened
the Act.
species or adversely affect critical
Finally, one commenter asked that
habitat." Another commenter went
this section be amended to require
further and urged the Service to adopt
- Federal agencies to give written notice
other criteria where Federal agency
to the Service verifying that neither it
compliance with section 7(a)(2) would
nor any applicant involved has made
remove the section 7(d) restriction. Two
any irreversible or irretrievable
other commenters felt that the second
commitment of resources during
criterion-adoption of reasonable and
prudent alternatives-must be restricted consultation. The Act does not provide.
such authority, except arguably in the
to those recommended by the Service.
exemption process. A mandatory
They opposed allowing the Federal
agency to formulate its own "reasonable section 7(d) notice has not been adopted
in this final rule regarding consultation
and prudent alternativ;es" without
procedures because section 7(d) is
Service approval in order to avoid the
strictly prohibitory in nature and not
prohibition of section 7(d).
consultative.
The commenters raise valid concerns
that illustrate the need to reexamine the
Subpart 8-Consultation Procedures
duration of the prohibition against the
There are five primary components
irreversible and irretrievable
within the section 7 consultation
commitment of resources. First, the
procedures-conference, early
Service recognizes that, alth9ugh its
consultation, biological assessment,
biological opinions issued by authority
informal consultation, and formal
of section 7(b) are entitled to great
consultation. Of these, only conference,
deference, the ultimate decision of
formal consultation, and biological
whether to proceed with an action in
assessments may be required. Although
light of section 7 responsibilities rests
a Federal agency may elect to use
with the Federal agency. The proposed
several of these procedures, they do not
language did preempt Federal agency
represent a mandatory, sequential
discretion by placing an agency that
process. As requested by one
disagreed with the conclusion of the
commenter, the following is a brief
Service's biological opinion in the
abstract of each component of the
awkward position of facing section 7(d)
consultation process.
restrictions on its action, even though it
If a Federal agency determines that its
had determined through its own analysis action is likely to jeopardize the
that the section 7(a)(2) standards were
continued existence of any proposed
satisfied. Second, case law indicates
species or result in the destruction or
that section 7fd)'s proscriptive force
adverse modification of proposed
continues while Federal agency efforts
critical habitat. the Federal agency is
to conform its action to the requirements required to "confer" with the Service
of section 7(a)(2) are "ongoing." See
under §402.10. The purpose of a
North Slope Borough v. Andrus, 642 F.2d conference is to identify and resolve
589, 611 n.143 (D.C. Cir. 1980);
potential conflicts between an action
Conservation Law Foundation of New
and proposed species or critical habitat.
England, Inc. v. Andrus. 623 F.2d 712,
The Service will make advisory
714 n.l (1st Cir. 1979). The final rule has
recommendations on ways to minimize
been amended to provide that the
or avoid adverse effects. If the proposed
section 7(d) prohibition is in force during species or proposed critical habitat is
consultation and continues until the
subsequently listed or designated,
requirements of section 7(a){2) are
respectively, then the Federal agency
satisfied.
must consider whether formal
Therefore, if a Federal agency
consultation under §402.14 is required.
receives a "no jeopardy" biological
"Early consultation" is an optional
opinion from the Service or chooses any
process that may be requested through
reasonable and prudent alternative
the Federal agency by a, prospective
recommended by the Service, the
applicant to determine whether its
requirements of section 7(a)(2) are met
proposed action is likely to jeopardize ,
and the section 7( d) prohibition expires.
the continued existence of a listed
If the Federal agency disagrees with a
species or result in the destruction or
"jeopardy" biological opinion or chooses adverse modification of critical habitat.
an alternative not provided by the
Early consultation occurs prior to a
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formal ~pplication for a Federal permit
or license. Such early consultation is
conducted between the Service and the
Federal agency in cooperation with the
prospective applicant. At the requJ)st of
the prospective applicant, early
consultation is initiated by the Federal
agency responsible for issuing the
permit or license and is generally
conducted and concluded in the manner
prescribed for "formal consultation." If
the action is a "major construction
activity," the biological assessment
requirement of §402.12 must be satisfied
before early consultation is initiated.
After concluding early consultation, the
Service will deliver its preliminary
biological opinion to the Federal agency
and the prospective applicant.
After formal application is made for
the permit or license but before its
issuance, the Federal agency should
submit to the Service a written request
that the preliminary biological opinion
be confirmed as a final biological
opinion under section 7(a)(2). If the
Service determines that no significant
changes have occurred in either the
proposed action or the information
available since early consultation, no
new impacts are anticipated, and no
new species have been listed or critical
habitat designated since early
consultation, it will confirm that the
preliminary biological opinion remains
accurate and shall be treated as a final
biological opinion_issued under section
7(b) of the Act. Consultation will
terminate in accordance with §402.14(1).
However, if the Service is unable to
confirm the preliminary biological
opinion due to any of the reasons
outlined in §402.11, formal consultation
on that action must be initiated under
§402.14.
"Biological assessment" requirements
apply to all major construction activities
as defined in these regulations. Even if
not required, Federal agencies may
voluntarily prepare a biological
assessment to assist them in fulfilling
their section 7 responsibilities. Also, any
person who wishes to apply for an
exemption may voluntarily prepare such
an assessment in cooperation with the
Service and under the supervision of the
·appropriate Federal agency.
A biological assessment contains
information concerning listed or
proposed species or designated or
proposed critical habitat that may be
present in the action area and an
evaluation of any potential effects of the
action on such species and habitat. A
biological assessment should be used in
determining whether formal
consultation or a conference is required.
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"Informal consultation" includes all
the contacts (discussions,
correspondence, etc.) between the
Federal agency or its designated nonFederal representative and the Service
t~at take place prior to the, initiation of
any necessary formal consultation.
Informal consultation may be used by
the Federal agency in determining
whether formal consultation under
§402.14 or a conference under §402.10 is
required.
"Formal consultation" is required
under section 7(a)(2) of the Act. A
Federal agency must initiate formal
consultation if it determines that its
action "may affect" any listed species or
its critical habitat unless it determines
through informal consultation or
biological assessment procedures, with
the written concurrence of the Service,
that its action "is not likely to adversely
affect" such species or habitat. If the
action is a "major construction activity,"
, the biological assessment requirement
must be satisfied before formal
consultation may begin. Formal
consultation is concluded within 90 days
or extended in accordance with the
provisions of §402.14. Within 45 days
after concluding formal consultation, the
Service will deliver its biological
opinion stating whether or not the action
is likely to jeopardize the·continued
existence of listed species or result in
the destruction or adverse modification
of critical habitat. If formal consultation
Pesults in a "jeopardy" biological
opinion, reasonable and prudent
alternatives, if any, will be included in
the opinion.
These procedures are discussed more
fully below, together with the sections
governing post-consultation
responsibilities of Federal agencies and
the factors that require reinitiation of
formal consultation. Specific public
comments are treated on a section-bysection basis.
Section 402.10 Conference on Proposed
Species or Proposed Critical Habitat.
The 1979 Amendments added the
requirement in section 7(a)(4) that
Federal agencies confer with the Service
on any Federal action that is likely to
jeopardize the continued extstence of
any proposed species or result in the
destruction or adverse modification of
proposed critical habitat. The purpose of
this requirement is to i~entify and
resolve potential conflicts between an
action and proposed species or
proposed critical habitat at an early
point in the decisionmaking process.
Conferences will be conducted on an
informal basis between the Federal
agency and the Service. The Service will
make recommendations.-if any, to

minimize or avoid adverse effects of the
action on proposed species or proposed
critical habitat. These recommendations
are advisory in nature, because the
"jeopardy" prohibition of section 7(a)(2)
does not apply until the species is listed
or the critical habitat is designated.
However, the Federal agency and any
applicant should give serious
consideration to implementing the
recommendations since, if the species is
later listed or critical habitat designated,
the Federal agency must review its
actiqn, regardless of its stage of
completion, to determine whether
consultation is required. In certain
instances the Federal agency and the
Service may conduct the conference in
such a thorough manner that it would
satisfy the consultation requirements of
section 7(a)(2) if the proposed listing or
designation is subsequently completed.
The conference procedures are not
repetitive of work performed in the
preparation of a biological assessment,
as suggested by three commenters. First,
the conference requirement applies to
all Federal actions, while the biological
assessment requirement only applies to
actions that are "major construction
activities." Second, the conference
requirement applies to proposed species
and proposed critical habitat, whereas
biological assessments are required only
when listed species or critical habitat
may be present in the action area
(although proposed species or proposed
critical habitat should be covered in the
assessment if they also may be present
in the action area}. Thus, the conference
process fills the need to alert Federal
agencies of possible steps that the
agency might take at an early stage to
adjust their actions to avoid
jeopardizing a proposed species. The
Service strongly encourages the
implementation of the recommendations
so the action would not violate section
7(a)(2) if the species is listed or the
critical habitat designated.
After reviewing a biological
assessment or other available
information, the Service may determine
that a conference is required for the
proposed species or proposed critical
habitat. A sentence has been added to
the new paragraph"(b) of §402.10
[proposed §402.13(a)) to point out the
Service's responsibility to request a
Federal agency to confer after a review
of available information. The last
sentence of the proposed paragraph (a)
has been deleted since the new §402.08
clearly defines the role of. the designated
non-Federal representative. The Service
declines to take the position that it can
"require" the initiation of a conference,
because the Federal agency bears the
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ultimate responsibility to assess the
likelihood of jeopardy to proposed
species by its actions. However, the
Service will vigilantly review biological
assessments and other available
information and fulfill its duty to make
Federal agencies aware of their
responsibilities under the Act.
The Service emphasizes the need for
Federal agencies to confer because such
efforts may not only minimize or avoid
injury to proposed species but might
also prevent the halting .of an action if
the species is subsequently.listed:
Obviously, Federal agencies irreversibly
committing resources and foreclosing
alternatives to an action that is likelv to
jeopardize a proposed species do so 'with the
risk that the species will eventually be
formally listed and the prohibitions of section
7 will become applicable. The conferees do
not believe that any Federal agency or
permittee should make any irreversible or
irretrievable commitments of resources for
the purpose or with the intent of foreclosing
otherwise reasonable alternatives or in order
to secure an exemption pursuant to section
7(h).

H.R. Conf. Rep. No. 697, 96th Cong., 1st
Sess. 13 (1979),
There is no requirement that Federal
agencies confer with the Service on
species that are candidates for listing
proposals. However, for the reasons
identified by Congress in the Conference
Report to the 1979 Amendmefits on
proposed species, the Service
encourages Federal agencies to confer
informally on candidate species when
deemed appropriate to avoid jeopardy
and to a'l1oid potential economic loss
through project modification if the
species is later listed.
Several specific changes were
recommended for proposed paragraph
(a) (paragraphs (a) and (b) in the ijnal
rule]. One commenter felt that the
reference to "potential endangered
species conflicts" was too restrictive.
The Service agrees that the proposed
rule might have been construed so as to
exclude threatened species. Therefore,
the sentence has been adjusted to refer
to all potential conflicts.
One commenter urged the Service lo
change the standard for initiating a
section 7(a)(4) conference from "likely to
jeopardize" to "would adversely affect."
The regulation tracks the statute. The
Service lacks the authority to make the
requested change.
Several commenters urged the Service
to make provisions for applicant
involvement in the conference process.
The Service agrees, and has added
language in paragraphs (a), (c), and (e)
of § 402.10 to ensure that applicants have
an opportunity to participate in the
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conference, and that they receive a copy
of the conclusions documented by the
Service.
Another commentef'~sked that time
limits be established for the conference
process. The Service declines to
establish time limits for the conference
requirement. The timing of the section
7(a)(4) process is, in part, dictated by the
progress of the proposed rulemaking to
list a species or to designate critical
habitat Regardless of any time limits
that the Service could establish, the
conference requirement expires and
consultation is required if the listing or
critical habitat designation becomes
final. The Service finds no reason to
impose rigid time frames for
conferences.
Paragraph (c) defines the nature and
content of the conference. Basically, a
"conference" involves informal
discussions on the identification and
possible avoidance or minimization of
potential adverse effects to proposed
species or proposed critical habitat from
a Federal action. The reference to
"informal discussions" should not be
confused with "informal consultation,"
which is a distinct, but optional,
component of consultation.
The Service declines to modify
paragraph (c) by changing "advisory"
recommendations to nconservation"
recommendations, as suggested. Such a
change may confuse conference with
formal consultation, the required
procedure in which discretionary
"conservation recommendations" may
be given. The Service also declines to
adopt suggested provisions that would
(1) require advisory recommendations to
be made in every conference, (2) force
the Service to notify the Federal agency
of the date on which a final decision will
be made on a listing proposal. or (3)
require the Service to initiate emergency
rulemaking proceedings to list a species
or designate critical habitat if the
Federal action is likely to jeopardize the
species. Although required, conference
is an informal process that has no
substantive force. To force every
conference into a regimented structure
would be counterproductive and
contrary to the intent of the Act. When
appropriate, the Service will make
advisory recommendations on ways to
avoid or minimize adverse effects to
proposed species or proposed critical
habitat. During the conference, the
Service will apprise the Federal agency
of the progress of the listing or critical
habitat proposal and will attempt to
notify the Federal agency when the
listing or critical habitat proposal
becomes final. Emergency rulemaking is
provided for under section 4(b )(7) of the

51, No. 106

I

Tuesday, June 3, 1986

I

Act and will be used if appropriate
under the circumstances.
One commenter suggested that the
conference involve all of the steps of
formal consultation, but on an informal
basis so that if the listing becomes final,
the conclusions and recommendations
derived from .the conference could be
adopted as a final biological opinion. In
some cases, a thorough, well-prepared
conference might elucidate sufficient
conclusions and recommendations to
serve as the biological opinion, upon the
final listing of a species. While section
7(a)(4) does not require Federal agencies
to follow the section 7(a)(2) process for
proposed species or proposed critical
habitat, or specifically provide for the
conversion of conference "conclusions
and recommendations" into a fmal
biological opinion [in contrast to explicit
authority under section 7(b)(3)(B) for the
conversion of preliminary biological
opinions into final biological opinions].
such a procedure is available to the
Federal agency and the Service in
appropriate instances.
H the information necessary to
conduct a formal consultation is
available at the conference stage, and if
a formal procedure is deemed
appropriate by both the Federal agency
and the Service, the conference may be
conducted through a procedure
equivalent to formal consultation; the
results, or opinion, derived from a
"formal" conference may be adopted as
the biological opinion when the
proposed listing or designation is
completed. It should be noted that the
conference conclusions and
recommendations would only be
adopted as the biological opinion in
those instances where no new data are
developed, including that developed
during the rulemaking process on the
proposed listing or designation of
critical habitat, and no changes to the
Federal action are made which would
alter the content of that opinion. By
providing procedures which allow for a
more extensive conference that may
later be adopted as the biological
opinion, the Service does not intend to
expand upon the requirements of sectiou
7(a)(4). Rather, this procedure is an
option available to the Federal agency
and the Service to help avoid conflicts
and expedite consultation if the
proposed species or critical habitat is
listed or designated. Therefore, a new "
paragraph (d) is added to this final rule
to acknowledge the availability of a
"formal" conference procedure.
Paragraph (e) of §402.10 discusses the
documentation of the results of the
conference. If the ·action involves only
proposed species or proposed critical
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habitat. a copy of the recommendations
will be forwarded by the Service to the
Federal agency and any applicant. If an
action also involves formal consultation
on listed species or critical habitat. the
Service will provide the
recommendations on proposed species
or proposed critical habitat with the
biological opinion. As requested by
some commenters, the final rule has
been clarified to state that the
conclusions of a conference will be
provided with the biological opinion
rather than made an integral part of
("consolidated in.') the opinion. The
Service does not intend that the
informal nature of the conference be
changed or that any of the requirements
of formal consultation under section 7
be imposed on Federal agencies with
respect to proposed species or proposed
critical habitats unless'the Federal
agency specifically requests a more
formal pr.ocedure. Early initiation of
these discussions increases the chances
of resolution of potential conflicts.

Section. 402.11 Early Consultation.
The 1982 Amendments added a
provision to the consultatjon process
[section 7(a)(3)] designed to identify and
to minimize, early in the planning stage
of an action, potential conflicts between
the action and listed species. These
early consultation provisions authorize
the Service to consult with Federal
agencies at the request of and in
cooperation with prospective applicants
regarding the impact of proposed
actions on listed species or critical
habitat. These provisions are
incorporated into the final regulations in
§402.11 (§402.14 of the proposed rule).
The intent of this provision is to involve
the Service and State and local planning
and conservation entities in the planning
stages of actions. The Servic~ believes
that early consultation will be helpful in
establishing a mechanism for early
resolution of potential conflicts.
Congress did not intend that this
provision be used to authorize
consultation for speculative or remote
actions but rather only on actions which
are likely to occur. The regulations
require prospective applicants to
provide sufficient information describing
the project, its location. the scope of
activities associated with it, and the
anticipated impacts to listed species to
enable the Federal agency and the
Service to conduct meaningful early
consultations.
The opportunity for an early
consultation should expedite the
permitting and other regulatory
processes associated with actions
requiring Federal authorizations.
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Contrary to the interpretation of one
the Act are not unqualified, and the
commenter, early consultation is not a
ultimate burden is on the applicant to
required process, but rather is an
meet certain threshold criteria.
optional step that a prospective
Paragraph (a) of §402.11 outlines the
applicant can take to factor in section 7
purpose of early consultation and is
considerations during the initial
adopted substantially as proposed in
planning stage. Although early
§402.14(b] and the first sentence of
consultation contains most of the
§402.14(c). The legislative history is
features of formal consultation, the
clear that the prospective applicant must
Service declines to adopt the suggestion
be involved to the greatest extent
to place the early consultation
practicable in every aspect of the early
provisions within the formal
consultation process. H.R. Conf. Rep.
consultation section as a "special case."
No. 835, 97th Cong., 2d Sess. 26 (1982).
Early consultation, unlike formal, is not
One commenter expressed concern that
required and occurs before any
it may not be possible to have the
application for a permit or license is
applicant involved in every meeting and
filed, whereas formal consultation is a
telephone call between the Federal
·
post-applicatwn process when
agency and the Service. Therefore,
applicants are involved. These
acknowledging the practical limitations
differences are significant and merit the
on involving the applicant in all
separation of these distinct processes
consultation contacts (but still
into separate sections. However,
recognizing the need for continuous
because of the extensive similarities in
communication with the applicant), the
the procedures for early and formal
second sentence of paragraph (a) now
consultation, the final rule has been
·reads that the prospective applicant
substantially modified in format to
should be involved "throughout"
reference appropriate paragraphs in
(instead of "in every aspect or') the
§402.14 (formal consultation) to avoid
consultation process.
repetition of these commom features.
Paragraph (b) of §402.11 sets out the
Although this has greatly shortened the
threshold conditions that must be
early consultation section, the
satisfied before early consultation can
requirements and procedures have not
be initiated and is derived from
been altered substantively.
proposed §402.14(c). As suggested by
one commenter, the prospective
One commenter was-confused over
the parameters of early consultation and applicant's request for early
informal consultation (§402.13). Informal consultation should be made in writing
consultation is a post-application
to the Federal agency.
process, as is formal consultation; early
The "may adversely affect" threshold
consultation is a pre-application
for initiating early consultation has been
process. There is no overlap. Designated expanded to "may affect.'' This action
was taken because the more restrictive
non-Federal representatives can carry
out informal consultation, and they can
standard unnecessarily limited access to
this early review procedure, especially
also carry out the biological assessment
since at the early .planning stage of an
process if an assessment is required
during the early consultation. Although
action the exact nature of a possible
only Federal agencies conduct early
effect could be difficult to define.
consultation directly with the Service,
Section 402.14(c) of the proposal
non-Federal representatives may
established that the Federal agency
continue to play a role in the dataensure that the following conditions be
gathering function of consultation.
met prior to initiation of early
consultation:
Several commenters believed that
(1) there must be a definitive proposal
proposed §402.14 took away the
outlining the action and its effect;
prospective applicant's right to request
(2) it must be shown that the action is
early consultation and to. make the
initial determination of possible impacts technologically, administratively, and
legally feasible;
to listed species or critical habitat. The
(3) it must be shown that the applicant
proposed rule preserved the prospective
possesses adequate economic resources
applicant's right to request early
to conduct the action; and
consultation but provided the Federal
agency with the responsibility for
(4) it must be shown that the applicant
possesses some property interest in the
determining impacts to listed species or
proposed site on which the action will
critical habitat. In response to
comments, the final rule has been
occur.
rearranged to clarify the primary role of
Numerous cumments were received
the applicant in making the initial
on these criteria. Three commenters
determination and request to the
urged the Service to strike all four
Federal agency. However, the
conditions because of their
applicant's rights under section 7(a)(3) of unreasonableness and the Service's lack
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of authority to impose them on
applicants. Other commenters criticized
conditions (2) and (3) due to their
ambiguity. Contending that enforcement
of these conditions would preclude early
consultation in many cases, the
commenters noted that the information
needed to meet these conditions is not
available at the time that early
consultation is most useful. The
commenters also attacked condition (4),
regarding the need to show an
ownership interest in land, because
early consultation would normally occur
prior to the selection of an exact
location for the project. Two
commenters stated that conditions (1)
and (2) are adequate for screening
serious actions. One comrnenter
suggested that only two criteria be
addressed in determining eligibility for
early consultation: scope of the project,
and possible effects on listed species.
The Service was given explicit
authority in section 7(a)(3) of the Act to
issue guidelines that woul!). prevent
speculative or undefined actions from
triggering early consultation.
The Committee expects that the Secretary
will exclude from such early consultation
those actions which are remote or speculative
in nature and to include only those actions.
which the applicant can demonstrate are
likely to occur . . . . The Committee further
expects that the guidelines will require the
prospective applicant to provide sufficient
information describing the project, its
location, snd the scope of activities
associated with it to enable the Secretary to
carry out a meaningful consultation.

H.R. Rep. No. 567, 97th Cong., 2d Sess.
25 (1982).
The final rule retains proposed
condition (1) that requires the nature
and effect of a prospective action to be
defined. Without adequate information,
early consultation would be
meaningless. Proposed condition (2) has
been modified in the final rule to require
that the prospective applicant certify
that it intends to implement its praposal,
if authorized. This will prevent highly
speculative actions from entering early
consultation. The Service believes that
these two conditions are reasonable and
will allow Federal agencies and the
Service to focus their attention on
concrete, feasible actions through
meaningful, early consultations.
Proposed conditions (3) and (4)
described above have been deleted. The
Service agrees that these conditions
went beyond the normal pre-application
information-gathering practices of
Federal agencies and that they might
have discouraged early consultations
unnecessarily.
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Paragraph (c) of §402.11 is adopted
from proposed §402.14(a) and the
introductory paragraph of proposed
§402.14(d). This paragraph governs
initiation of early consultation by the
Federal agency if the prospective
applicant complies with paragraph (b).
Paragraph (d) of §402.11 go'[erns the
procedures for conducting early
consultation. To eliminate unnecessary
regulatory language. this paragraph
cross-references the items in §402.14(c)(j), since the general consultation
requirements are the same as for formal
consultation. The proposed rule
repeated these requirements in §402.14
(d) through (i).
· One commenter argued that the
Service exceeded its authority in
proposed paragraph (d)(3) by telling
Federal agencies how to meet their
responsibilities by requiring Federal
agencies to involve the applicant in the
data-gathering function. Although this is
not included in the final rule, the Federal
agency has an underlying responsibility
to involve the applicant in every aspect
of the early consultation to the extent
possible. Moreover, the applicant may
be the primary source of data used in
the consultation.
If the action is a major construction
activity, then a biological assessment
must be prepared in accordance with
§402.12 before the request for early
consultation is submitted, as is required
for formal consultation. This is a change
from proposed §402.12(b)(10), which
made the biological assessment optional
during early consultation. The Service
agrees with the comment that, for major
construction activities, a meaningful
early consultation must iriclude the
preparation of a biological assessment
because the preliminary biological
opinion issued after early consultation
may be confirmed as the final biological
opinion. Therefore, if early consultation
is requested for a major construction
- activity, the Federal agency must
complete a biological assessment under
§402.12 prior to submitting its request
for earcy consultation.
The time limits and extension
provisions for formal consultation are
incorporated by reference as the
requirements for early consultation.
Several commenters felt that the
"mutually agreed upon" language of the
proposal [§402.14{e)] was too loose and
that definitive time limits were needed.
The Service agrees and has adopted the
time limits for formal consultation to
apply to early consultation as welL The
Service notes that, for major
construction activities, the time period
will not begin to run until the biological
assessment under § 402.12 is completed.
Because time deadlines have been
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adopted, there is no need to require a
written notice that consultation has
been concluded. as requested by one
commenter.
Proposed § 402.14( i) concerned
requests by the Service for additional
data, and did not require the addition of
a written notice procedure for obtaining
an ~xtension. This is now required, as
requested by one commenter. by
incorporating the formal consultation
requirements.
Proposed §402.14(£) recognized that
the Service's responsibilities during
early consultation are the same as those
that exist during formal consultation.
The final rule retains this provision by
reference. The Service is opposed to
limiting the scope of its analysis of
impacts during early consultation. and it
is also opposed to limiting the free flow
of communication among it, the Federal
agency, and the applicant. Therefore,
the comment suggesting that draft
preliminary biological opinions not be
released to the Federal agency or the
prospective applicant is rejected. This is
not an issue that can be dealt with on an
ad hoc basis, depending on the program
experience with particular agencies or
regions. The policy behind early
consultation is clear: full involvement of
all parties, including the prospective
applicant, to identify and eliminate
conflicts at the earliest possible stage of
a project.
Paragraph (e) of §402.11 provides that
the contents and conclusions of a
preliminary biological opinion are the
same as for a biological opinion issued
after formal consultation in §402.14(i).
One commenter stated that biological
opinions need only be issued after
formal consultation under section 7(a)(2)
of the Act and that this should be
clarified in the rule. The Service
disagrees because a "written statement"
containing the Secretary's opinion is
required to be given after the conclusion
of both early and formal consultation.
However, there is an important
difference in these two types of
opinions: the former has no
independent, operative significance.
while the latter states the Service's
"final" judgment on the impacts of an
action. The preliminary biological
opinion, issued after the conclusion of
early consultation, has no operative
force until it is later confirmed ·by the
Service under section 7(b )(3)(B) of the
Act, just before the action is to be takenOne commenter said that it is
inappropriate to include an incidental
take statement with a preliminary
biological opinion. The Service believes
that input on incidental take is essential
to adequately assist the applicant in
planning its action. It would be unfair to
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force the applicant to wait until the time
for confirmation of the preliminary
biological opinion to receive its first
notice on the terms and conditions that
must be complied with and the amount
and extent of permissible incidental
take. No harm results to the species by
providing this statement in the
preliminary biological opinion because.
as stated in the rule, it does not
constitute a permit to take. The "taking"
exemption under section 7(o)(2) does not
occur until the preliminary biological
opinion is later confirmed as a final
opinion under §402.11(£).
Paragraph (f) of §41,)2.11 is adopted
from proposed§§ 402.15(b) and
402.18(a). This paragraph acknowledges
that, if certain findings are made by the
Service, a preliminary biological opinion
may be confirmed as a final biological
opinion after formal application for a
Federal license or permit is made. The
rule requires the Service to make its
decision on confirmation within 45 days
after receipt of the Federal agency's
request. As requested by one
commenter, both the request and the
Service's response must be in writing.

Section 402.12 Biological Assessment.
This section explains the biological
assessment requirements under section
7(c) of the Act and the process that must
be followed in its preparation. The
requirement that biological assessments
be prepared in advance of certain
consultations under section 7(a)(2) was
added by the 1978 Amendments.
Although the Service has, as a matter of
agency practice. be.en requiring the
preparation af biological assessments in
appropriate cases under the authority of
section 7(c), this fmal rule consolidates
all regulatory requirements pertaining to
biological assessments.
The proposed rule addressed the
biological assessment provisions in
§§402.01(c) and 402.12(b). In response to
public comments, the Service has
merged these sections in the final rule
into § 402.12. The new format clarifies
the requirements and procedures for
preparing biological assessments.
Although the organization of these
provisions has been changed
substantially, the substance of the
regulation is, except for minor
amendments, the same as that presented
in the proposed rule.
The informal consultation and
biological assessment processes were
both presented in §402.12 of the
proposed rule. This confused several
commenters who believed that
biologiCal assessments could only be
performed in conjunction with informal
consultations. To eliminate this
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confusion, the biological assessment
provisions are placed in a separate
section, immediately before informal
consultation. Although a Federal agency
may prepare a biological assessment
while involved in informal consultation
with the Service, there is no requirement
that it do so.
References to conference, early
consultation, and formal consultation in
proposed §402 12 (b)(7) (third through
fifth sentences) and (b)(10) have been
deleted because cross-references to the
biological assessment requirement have
been inserted in §§402.10, 402.11, and
402.14 to explain the interrelationship of
these processes.
The purpose of a "biological
assessment," as stated in §402.12(a), is
to evaluate the potential effects of the
action on listed or proposed species or
designated or proposed critical habitat
and determine whether any such species
and habitat are likely to be adversely
affected by the action. Biological
assessments are designed to assist
Federal agencies in "determining
whether section 7(a)(2) consultation
should be initiated by identifying
endangered or threatened species that
may be present in the area affected by
their proposed project and by
identifying the impacts of those projects
on such species." H.R. Rep. No. 697, 96th
Cong., 1st Sess. 14 [1979). Such
assessments are designed to promote
the "early discovery of and elucidation"
of potential endangered and threatened
species conflicts with proposed agency
actions. These reviews should take .
place well before the agency exercises
its discretion to authorize, fund, or carry
out an action. H.R. Rep. No. 1625, 95th
Cong., 2d Sess. 20 (1978).
One commenter asked that a
reference be inserted for preparation of
"preliminary biological assessments."
The Service does not require advance
revi ew of draft biological assessments;

the requested procedure would add to
statutory requirements. Therefore. the
addition has not been made.
Section 402.12(b}(l) of the final rule
acknowledges that the Act exempts
from the biological assessment
' requirement those actions for which
contracts were let or construction was
started on or before the effective date of
the 1978 Amendments. One commenter
argued that the assessment requirement
must not be retroactive, but should
apply only to current actions as of the
issuance of the final rule. The Service
must follow the Act on this point and
adopt the rule as proposed. This will not
operate to the disadvantage of any
Federal agency involved in a section 7
consultation, because the Service has
been requiring the preparation of
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biological assessments since the
effective date of the 1978 Amendments.
Section 402.12(b)(1) also recognizes
that virtually any Federal agency, State
or local agency, private organization, or
individual (potential exemption
applicants) may voluntarily prepare a
biological assessment consistent with
the procedures set forth in this section
to assist it in fulfilling its section 7
responsibilities. One commenter urged
the Service to delete the sentence
referring to voluntary preparation of
assessments in proposed §402.12(b)(1)
because consultation is terminated if a
biological assessment is not required. _
The commenter's statement is only true
for an action if no listed species or
critical habitat are present in the
proposed action area. The placement of
that sentence in the proposed rule was
confusing, and thus the final rule has
been clarified. The Service would like to
make it clear, however, that whether a
biological assessment is required or
voluntary bears no relation to whether a
conference or formal consultation is
required under §§402.10 or 402.14,
respectively. The assessment is a tool
used to identify impacts to species or
habitat so that a decision can be made
as to whether a proposed action is likely
to adversely affect listed species or
critical habitat. The biological
assessment can be used to dete.rmine
whether a conference or formal
consultation is required.
The Act provides that any person who
may wish to apply for an exemption
from the requirements of section 7(a)(2)
may voluntarily conduct such an
assessment, in cooperation with the
Service and under the supervision of the
appropriate Federal agency. These
potential exemption applicants must
follow the procedures described in
§402.12. Under section 7(h)(2), an
exemption is not permanent unless a
biological assessment has been
prepared. A permanent exemption
remains in force for a particular Federal
action regardless of the listing of
additional species in the action area,
whereas an ordinary exemption is
limited to the species involved in the
section 7 consultation. Paragraph (b)(l)
acknowledges these statutory
provisions.
Therefore, the Service retains the
flexibility inherent in paragraph (b)(l)
that allows for the preparation .of
biological assessments in those
instances where they are not
specifically requ~d by this rule.
Although requested by another
commenter, the Service declines to set
guidelines for the exercise of discretion
by other Federal agencies or applicants
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on the decision to voluntarily prepare
assessments.
Paragraph (b)(2) has been added in
response to public comments. The
limitation in section 7(c)(l) of the Act on
entering contracts or starting
construction on an action while the
preparation of a biological assessment is
pending has been included in these
regulations. This construction restriction
applies to all actions involving the
preparation of a biological assessment.
The fact that a biological assessment
is not required for all actions does not
mean that listed or proposed species or
designated or proposed critical habitat
receive less-protection. Federal agencies
still have an obligation to review all of
their actions to determine whether
formal consultation under §402.14 is
required. In addition, Federal agencies
must confer on actions that are likely to
jeopardize the continued existence of
proposed species or result in the
destruction or adverse modification of
proposed critical habitat.
One commenter asked that Federal
agencies be required to document any
finding of "no effect" on listed species or
critical habitat for actions not involving
the preparation of a biological
assessment. The Service has no
authority to impose such a requirement,
but does encourage Federal agenciils to
use their NEPA documentation to
illustrate their analysis of Endangered
Species Act issues.
The Servi.ce reserves the right to
request that an agency prepare a
biological assessment. One commenter
questioned the right of the Service to
request assessments when such ~e not
otherwise required by the Act. Another
commenter feared that the Service
would routinely request field studies
with many of the characteristics of
biological assessments, regardless of the
action's potential effects, the
acceptability of a general field
reconnaissance, or the obligation of the
Service to provide guidance and data.
The Service's request for a biological
assessment or for field studies is not of
mandatory effect; a Federal agency may
reject any such request. The Service
recognizes that consultation involves a
two-way flow of information. It will
always strive to provide data that are
available and to assist in designing or in
conducting studies (within budgetary
constraints and available staffing) or in
gathering data through consultation.
Paragraph (c) of §402.12 covers the
request by a Federal agency for a
species list from the Service. This
paragrapb was adopted from
§402.12(b)(l) (first sentence) of the
proposed rule.l_laragraph (d) of §402.12

19946

Federal Register

I

Vol.

•.Jo. 106

I

Tuesday, June 3;1986

I

might backfire on the applicant, because
involves the Director's issua~e of a
species list. This paragraph was adopted §402.14 requires consultation on all
listed species and critical habitat that
from §402.12(b)(2) of the proposed rule.
may be affected by a Federal action.
The biological assessment process ~
Even if a species is inadvertently
begins when a Federal agency decid!lll
that its action is a major construction
omitted from the species list and
activity, as discussed in these
biological assessment, the Act
regulations, or it decides that it will
nevertheless requires that .it must be
considered in satisfying the
voluntarily prepare a biological
requirements of section 7(a)(2). Thus, the
assessment. The Federal agency or the
designated non-Federal representative
sooner the Service notifies the applicant
of additional species to be included in .a
requests information on whether listed
required biological assessment, the
or proposed species or designated or
proposed critical habitat may be present sooner the consultation will be
completed.
in the action area. Within 30 days of
In addition to listed or proposed
receipt of that inquiry, the Director will
species or designated or proposed
respond with a list of any such species
critical habitat, the Service will include
and critical habitat that may be present,
candidate species in the species list.
as well as the available data (or
Candidate species are those species
references thereto). This may include
being considered for listing but not yet
recommendations for studfes or surveys
the subject of a proposed rule. This will
that may assist in the preparation of the
inform the Federal agency and any
biological assessment.
Contrary to the contentions of several
applicant of potential proposals for
commenters, the request for a species
listing. Candidate species have no legal
list is mandatory under section 7(c) for
status and are accorded no legal
any major construction activity, unless
protection under the Act, and thus the
the Federal agency forwards its own list
Federal agency need not include them in
for the Director's concurrence as
a biological assessment. However,
explained below. This is not a
should a candidate species become
burdensome requirement, even for
proposed or listed prior to completion of
apparent "no effect" actions, since the
the action, a conference or formal
entire process, including the Director's
consultation may be required.
Several commenters asked that
response that no listed species or
critical habitat occurs in the action area, species lists be "site-specific" and not
may be carried out without delay
regional in scope. One of these
through the NEPA process.
commenters urged the Service to include
In response to comments, the fin'l:ll
only species actually known or believed
regulations explicitly allow the Federal
to occur in the action area. The Service
agency or the designated non-Federal
agrees that the species list should be
representative to proceed with the
tailored to the action area and that field
preparation of the biological assessment personnel should take care that the list
prior to receiving a species list from the
is not overinclusive. However, the Act
Service. In this situation, the Federal
requires the Service to provide a list of
agency or the designated non-Federal
all listed or proposed species that "may
representative is required to notify the
be present" in the action area. Thus,
Director in writing as to the species and
migratory species that "may be present"
critical habitat that are being included
at some point within the action area
in the assessment. As recommended by
must be included in the species list.
three commenters, the Service will
Another commenter said that the
respond to this notification in writing
Service should include only species in
within 30 days as to whether it concurs
the list that it believes may be affected
by the action. This approach is not
with the species and critical habitat to
consistent with section 7(c), which
be covered in the biological assessment.
One commenter suggested that an
requires a disclosure of all species that
,applicant should have an opportunity to
''may be present" in the action area. The
informally request a spades list to assist comment would also eliminate the
it during the planning stage of a project.
Federal agency's right to make an initial
Then, if the applicant begins preparation evaluation of possible effects to each
of a biological assessment within 90
species.
days of receipt of this "informal" list,
One commenter's conclusion that a
the commenter thought that the Service
determination of no adverse effect after
should not amend the list at a later time. receipt of the species list, but before
preparation of the assessment,
The commenter appears to be
advocating an opportunity for early
eliminates the need to prepare the
assessment and concludes consultation
consultation, which is provided for
is erroneous. The biological assessment
under §402.11 of this final rule.
Nevertheless, the request that a
is used to determine whether an activity
"is likely to adversely affect" listed
species list not be modified once issued
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species or critical habitat. Consultation
does not conclude unless the Service
concurs in writing with the finding of the
biological assessment indicating that the
action is not likely to adversely affect
listed species or critical habitat.
The Service has clarified paragraph
(d)(l) to accommodate the concern of
the House Committee that biological
assessments not be required on major
construction activities affecth1g
proposed species or proposed critical
habitat only. However, if a species list
includes both listed and proposed
species, each must be considered in the
biological assessment as required by
section 7(c) of the Act.
Concerned that the Federal agency
should receive all information during the
assessment process, one commenter
asked that the species list be delivered
to both the Federal agency and its
designated non-Federal representative
due to the agency's responsibility to
supervise the preparation of the
assessment. The Service declines to
include this requirement in the rule, but
will forward a copy to the Federal
agency, if requested. It is the Federal
agency's responsibility to decide
whether it wants to designate a nonFederal representative, and if one is
designated, the species list will be sent
to the representative as requested by the
Federal agency.
Several commenters suggested that
the Service's ability to recommend
"necessary" studies or surveys would
contravene th~r "best available scientific
and commercial data" standard of
section 7(a)(2). The Service agrees that
the proposed language may have
implied that additional studies or
surveys were required or necessary to
complete the assessment. Therefore, the
sentence is changed to state that the
Service may recommend studies or
surveys that it believes would assist in
the preparation of the assessment. A
new sentence is also added to clarify
that such a recommendation is not to be
construed as the Service's opinion that
the Federal agency has failed to satisfy
the information standard of section
7(a)(2) of the Act. This change preserves
the Service's prerogative to request
further studies if deemed appropriate,
while recognizing the ultimate
responsibility of the Federal agency to
secure the best available data. Two
commenters suggested that the request
for studies be limited to studies
necessary to locate and assemble
already existing data. The Service
declines to so limit the scope of studies
it may request.
Paragraph (e) of §402.12 is carried
over from §402.12(b)(3) of the proposal.
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It requires a party preparing a biological

assessment to verify its species list with
the Service if, after 90 days from the
receipt of or concurrence with the
species list, it has yet to commence the
preparation of the assessment. A written
verification. as suggested by one
commenter, is not required since that
would be tantamount to issuing a
second species list, contrary to the
informal nature of this verification step.
The Federal agency may, on its own,
document the verification received
under this paragraph in its
administrative record. As requested by
one commenter, the Service has
distinguished the initiation of the
biological assessment time period (time
of receipt of or concurrence with a
species list) from the point at which
actual preparation of the assessment is
begun.
Based on comments received, a new
paragraph (f) entitled "contents" has
been added. Some commenters argued
t}ylt Federal agencies should be required
to include certain minimum research
methods or activities in the preparation
of a biological assessment. One
commenter suggested that preparers of
biological assessments should:
(a) conduct a scientifically sound on-site
inspection of the area affected by the action,
which must. unless otherwise directed by the
Service, include a detailed survey of the area
to determine if listed or proposed species are
present or occur seasonally and whether
suitable habitat exists within the area for
either expanding the existing population or
potential reintroduction of populations;
(b) interview recognize~ experts on the
species at issue, including those within the
Fish and Wildlife Service, the National
Marine Fisheries Service, State conservation
agencies, universities and others who may
have data not yet found in scientific
literature;
(c) review literature and other scientific
data including recovery plans if available to
determine the species' distribution, habitat .
needs. and other biological requirements;
(d) review and analyze the effects of the
action on the species. in terms of individuals
and populations, including consideration of
the indirect and cumulative effects of the
action on the species and habitat;
(e) analyze alternate actions that may
provide conservation measures; and
(f) conduct any studies necessary to fulfill
the requirements of (a) through (e) above.

The Service agrees that assessments
should be as complete and thorough as
possible, but declines to impose strict
minimum standards that all biological
assessments must satisfy. The abovelisted activities, which may be
performed in preparing an assessment.
are endorsed by the Service as items
that a model assessment would include.
However, the nature of the Federal
action may not wqrrant carrying out all
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of these research activities or studies,
and some of the steps may not be
technologically feasible in certain cases.
Therefore, the new paragraph (f) only
contains suggestions of what a Federal
agency may include in a biological
assessment.
One commenter asked the Service to
explain the difference between the
degree of information needed in a
biological assessment and the degree of
information needed to initiate formal
consultation when the action does not
require the preparation of an
assessment. In both cases the overall
information standard is the same: "best
scientific and commercial data
available." The difference arises in the
process. If a biological assessment is
prepared, it must include not only the
data but also a synthesis of the data
involving an analysis of the effects of
the action. Basically, the assessment
serves as an analytical instrument and
can be used by the Federal agency "to
build its case" as to whether a particular
action is likely to adversely affect a
listed species or its critical habitat. If the
Service concurs with a determination of
"not likely to adversely affect," then
formal consultation is not required. If an
assessment is not required, the Federal
agency need only submit data to the
Service to initiate formal consultation
_
pursuant to § 402.14(c).
Paragraph (g) of §402.12, which deals
with the authority to incorporate earlier
biological assessments by reference as
the assessment for a current proposal, is
adopted from the last two sentences of
proposed §402.12(b)(1). In those
instances where a proposed Federal
action is identical, or very similar, to a
previous action for which a biological
assessment was prepared, the Federal
agency may not need to prepare a new
biological assessment.
One commenter requested that
language be added to clarify that a
previous biological assessment being
incorporated by reference could have
been part of a prior EIS or area-wide
assessment. The Service declines to
make the change noting that the form of
the previous biological assessment
(whether in an EIS or other document)
has no bearing on whether it meets the
conditions for incorporation by
reference.
In response to comments, the
conditions that must be met for
incorporation by reference are clarified.
The biological assessment requirement
may be fulfilled by incorporating by
reference the earlier biological
assessment and supporting data into a
Written certification that: (1) the
·proposed action involves similar
impacts to the same species in the same
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geographic area; (2) no new species
have been listed or proposed or critical
habitat designated or proposed for the
action area; and (3) the biological
assessment has been supplemented with
any relevant changes in information.
Condition (1) has been expanded to
allow incorporation by reference if the
proposed action involves similar
impacts (rather than no new impacts).
The term "or administrative unit" has
been deleted as it is substantially the
same as "geographic area." The Service
adds "for the action area" at the end of
condition (2) to clarify the scope of the
certification. Finally, condition (3) is
changed to allow Federal agencies to
incorporate a former biological
assessment by reference while
supplementing it with any relevant
changes in information. This change
clarifies the intent behind this
paragraph.
Paragraph (h) of §402.12, which crossreferences permit requirements under
the Act that may apply to the
preparation of a biological assessment.
is adopted as proposed in
§402.12(b)(4)(i). The Service believes
that the references in the rule are adequate to alert Federal agencies and/
or designated non-Federal
representatives of the need to consider
applicable permit requirements, rather
than include the appropriate section 10
permit requirements in these
regulations, as suggested by one
commenter. Certain field work might
involve the take (i.e., harassment, harm.
etc.) of listed species which, absent a
permit, would violate sections 9 or 4(d)
of the Act. To avoid possible violations,
the Federal agency or non-Federal
representative should apply for and
obtain a section 10 permit for such field
work. Those individuals·carrying out
field studies or other research without a
permit during the section 7 consultation
process are subject to the prohibitions of
the Act and other applicable wildlife
laws. The Service emphasizes that
permits should be obtained if takings of
any listed species are anticipated.
Paragraph (i) of §402.12 specifies the
time period for completing a biological
assessment and sets out the
requirements for any needed extension.
This paragraph is taken substantially
from §402.12(b)(6) of the proposed rule.
Two commenters asked that the rule
require written notices of all extensions,
regardless of whether an applicant is
involved. A written notice from the
Federal agency to the applicant is
required if an extension is agreed upon
between the Service and the Federal
agency, and such written notice must be
provided by the Federal agency prior to
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the expiration-of the 180-day time
period. However, the Service declines to
require a written notice if an applicant is
not involved in the consultation,
because responsibility fur t."'Ie
preparation and completion of the
biological assessment rests with the
Federal agency. The Service will defer
to the needs and judgment of the
Federal agency which can document the
extension in its administrative record.
Another commenter asked that the
Service explain that the 180-day time
period begins on the date of receipt of
the species list (or the date of receipt of
the Director's concurrence with the
Federal agency species list}. This change
has been made since it clarifies when
the time period begins and is consistent
with the intent of this paragraph.
As noted above, if an applicant is
involved, the 180-day period may not be
extended unless the agency provides the
applicant, before the close of the 180day period, with a written statement
setting forth the estimated length of the
proposed extension and the reasons
why an extension is necessary. The
applicant has no remedy to expedite the
preparatiop of the biological assessment
under section 7(c) of the Act. Thus, the
180-day time period is subject to an
indefinite extension at the Federal
agency's prerogative. The Service lacks
statutory authority to impose an appeal
process to review extensions, as
requested by two commenters.
Paragraph (j) of §402.12, which
requires the submission of completed
biological assessments to the Director
for review, is adopted from proposed
§402.12(b)(4)(iii). In response to two
comments, the Director will make a
written response within 30 days after
receiving the complete assessment as to
whether or not the Service concurs with
the findings in the assessment. This
change provides Federal agencies with a
written record acknowledging the
Service's receipt of the biological
assessment and indicating the results of
the Service's review.
A new sentence is added to this
paragraph to clarify that the Federal
agency may initiate formal consultation
concurrently with the submission of the
assessment to the Director.
In response to one comment, the .
Service declines to substitute "Service"
for "Director" in this paragraph. It is
important that the Director or his
authorized representative directly
receive the biological assessment for
review so that a timely review can be
facilitated.
Paragraph (k) of §402.12, governing
the use of a completed biological
assessment, is derived from
§402.12(b)f7) of the proposed rule. Once
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the biological assessment has been
completed, the Federal agency must
consider whether formal consultation
should be initiated or if a conference is
necessary. Three commenters noted that
a written notice of concurrence should
be issued by the Director if the Service
agrees with the Federal agency's finding
that its action is not likely to adversely
affect listed species or critical habitat
(i.e., the Service concurs in writing that
formal consultation is not needed). This
comment has been accommodated by
appropriate change!! to paragraphs (j)
and (k).
The proposed §402.12(b)(5),
"Assistance from other sources," has
not been included in the biological
assessment section of the final rules.
The substance of this paragraph has
been included in the final § 402.08
dealing with designated non-Federal
representatives. The first two sentences
have been deleted since a Federal
agency may obtain assistance from any
source to aid in the preparation of a
biological assessment (or other aspect of
consultation), and it does not need to be
authorized in these regulations. One
commenter suggested that the Service be
included as a source of information;
hoWI}Ver, assistance from the Service is
already included in appropriate sections
of the regulations.
Section 402.13 Informal Consultation.
Informal consultation is an optional
procedure that includes all contacts
between the Service and the Federal
agency or the designated non-Federal
representative prior to formal
consultation, if required. It is designed
primarily to except from the formal
consultation process those proposed
actions which, upon further informal
review, are found not likely to adversely
affect a listed species or critical habitat.
If the Service concurs with such a
determination, formal consultation is not
required. The fmal rule is adopted
largely by combining proposed
§ § 402.12(a), 402.15(c), and 402.15(i)(1),
into one composite statement of the
purpose and scope of informal
consultation.
Several commenters disagreed on the
scope of informal consultation. One
commenter felt that informal
consultation t~hould include all dialogue
between the Service, the Federal
agency, and any designated non-Federal
representative in determining whether
formal consultation is required. Another
commenter recommended that informal
consultation be available if listed
species are found in the action area The
Service believes that informal
consultation encompasses all of these
communications between the Service,
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the Federal agency, and the designated
non-Federal representative, as well as
others. The Serv\ce is available for
informal consultation at any time; the
decision on whether to seek informal
consultation is that of the Federal
agency. The Service agrees that, if
requested as a part of informal
consultation, it should participate in
NEPA scoping meetings.
The Service declines to specify
uniform levels of contact that must be
followed in conducting informal
consultations. Existing relationships
between the Service's field or regional
offices and particular Federal agencies
mandate maximum flexibility. The
present system is working well and
efficiently addresses the needs of other
Federal agencies, and it is therefore
retained.
Because informal consultation is an
optional process that is under the
control of the Federal agency as to its
initiation and duration, the Service
declines to require notices of initiation
and/or termination. Such a step would
merely place paperwork burdens on the
Federal agency in an otherwise
voluntary process.
As noted in §402.12, biological
assessments are required for major
construction activities. To clarify a
procedural point, the Service notes that
the biological assessment process may
be conducted simultaneously with
informal consultation if desired by the
Federal agency, or the Federal agency
may choose to undertake the biological
assessment without any informal
consultation. Whether or not a
biological assessment is required, the
Federal agency may choose to enter into
informal consultation.
In response to many comments, the
Service has made numerous adjustments
throughout these regulations to
eliminate references to informal
consultation as a prerequisite to formal
consultation. The Service agrees that
such a process would not be workable,
both as a result of limited consultation
resources and the need to respect
Federal agency program discretion. As
previously noted, the proposed rule
required formal consultation if the
action "may adversely affect" listed
species or critical habitat. "Beneficial"
actions were excused from formal
consultation if the Service concurred
during the mandatory informal
consultation. Since informal
consultation has been made strictly an
optional process in this final rule, the
Service retains, from the 1978 rule, the
"may affect" trigger for formal
consultation in §402.14 of the final rule.
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Under this final rule, if a Federal
agency determines that its action "may
affect" listed species or critical habitat.
then formal consultation is required
unless an exception applies. One
exception is that a Federal agency may,
through informal consultation, utilizf! the
expertise of the Service to evaluate the
agency's assessment of potential effects
or to suggest modifications to the action
to avoid potential adverse effects. If, as
a result of informal consultation, the
Federal agency determines, and the
Service concurs, that the action (or
modified action) is "not likely to
adversely affect" listed species or
critical habitat, then formal consultation
is not required. The consultation process
would terminate with the written
concurrence of the Service. Therefore,
through this informal consultation
process, those activities which are found
to have beneficial. discountable, or
insignificant effects upon listed species
or their critical habitats could be
deemed to be in compliance with section
7(a)(2) without formal consultation. If a
"not likely to adversely affect"
determination cannot be made during
informal consultation, then formal
consultation is required for those
Federal actions that "may affect" listed
species or their critical habitat.
In short, the final rule retains the
general requirement for formal
consultation if the Federal agency
determines that its action "may affect"
listed species or critical habitat. The
Federal agency may, however,'through
voluntary informal consultation with the
Service, forego formal consultation and
promptly implement actions that the
agency and the Service agree are not
likely to adversely affect listed species
or critical habitat. The Service finds that
this reformulation of the consultation
process is not significantly different
from the current practice, except that, as
a result of informal consultation,
biological opinions will no longer be
required for actions that "are not likely
to adversely affect" listed species or
critical habitat.
The Service could not accommodate
.all concerns expressed on this issue.
Two commenters contended that the
"rn.ay adversely affect" standard for
initiating formal consultation yielded
too much discretion to action agencies.
They stated that such a threshold would
shift the benefit of the doubt from one in
favor of the listed species to one in favor
of the Federal agency's action. Noting
the Service's expertise on wildlife
issues, the commenter urged the Service
to reverse this shift. As noted above, the
Service did not intend to reverse the
burden of proof with the focus on

"adverse effects." The goal is to reduce
procedural barriers for actions which
the Service believes are nett likely to
have an adverse effect, while retaining
full protection for listed species or
critical habitat. The changes noted
above address these commenters'
concern. However, other commenters
who suggested a shift in the burden of
proof cannot be accommodated. The
commenters that urged a "would
adversely affect" standard for triggering
formal consultation, a standard that
might be interpreted as requiring a
showing of effects that destroy or
adversely modify critical habitat or are
likely to jeopardize the continued
existence of listed species; are
requesting a trigger for formal
consultation that the Service believes is
too close to the "jeopardy" standard of
section 7(a)(2). The threshold for formal
consultation must be set sufficiently low
to allow Federal agencies to satisfy their
duty to "insure" under section 7(a)(2).
Therefore, the burden is on the Federal
agency to show the absence of likely,
adverse effects to listed species or
critical habitat as a result of its
proposed action in order to be excepted
from the formal consultation obligation.
The Service believes that informal
consultation is extremely important and
may resolve potential conflicts (adverse
eff.ects) and eliminate the need for
formal consultation. Through informal
consultation, the Service can work with
the Federal agency and any applicant
and suggest modifications to the action
to reduce or eliminate adverse effects. If
a Federal agency modifies its action so
that the action is not likely to adversely
affect listed species or critical habitat,
then formal consultation is not required.

Section 402.14 Formal Consultation.
These regulations require Federal
agencies to review their actions to
determine whether they "may affect"
listed species or critical habitat. Formal
consultation procedures must be
initiated if such a situation exists,
unless, with the written concurrence of
the Service, the Federal agency ·
determines throu~h informal
consultation and/or through the
biological assessment process that its
action is not likely to adversely affect
listed species or critical habitat. As
noted above in regard to § 402.13, the
final rule adopts the "may affect"
,
standard of the 1978 rule, with a special
provision allowing actions "not likely to
adversely affect" to by-pass the formal
consultation process as a result of
informal consultation with the Service.
Paragraph (a) of§ 402.14 sets out the
requirements for formal consultation.
This paragraph is a composite of

paragraphs (a) and (k) of proposed
§ 402.15. Paragraph (b), which sets out
the exceptions to the initiation
requirement of (a), was taken primarily
from proposed§§ 402.12(b)(7) and 402.15
(b) and {c).
The Service declines to substitute
"may" for "shall" in describing the
Federal agency's responsibilities in
paragraph (a), as reque.sted by one
commenter. Federal agencies have an
obligation under section 7(a)(2) of the
Act to determine whether their actions
may affect listed species and whether
formal consultation is required under
these regulations. However, the Service
does not intend to mandate the ti.nllng of
this review, which is solely at the
discretion of the Federal agency. Early
review of its actions is to the advantage
of the Federal agency so that
compliance with section 7 can be
attained without undue delays to its
action.
Paragraph (a) also includes a
provision for the Director to request a
Federal agency to enter into
consultation. Two commenters asked
that the final rule empower the Director
to require a Federal agency to consult.
Although the Service will, when
appropriate, request consultation on
particular Federal actions, it lacks the
authority to require the initiation of
consultation. The determination of
possible effects is the Federal agency's
responsibility. The Federal agency has
the ultimate duty to ensure that its
actions are not likely to jeopardize listed
species or adversely modify critical
habitat. The Federal agency makes the
final decision on whether consultation is
required, and it likewise bears the risk
of an erroneous decision.
The last sentence of proposed
§402.15(a), dealing with Service
assistance to Federal agencies, has been
deleted as it is more appropriately
·addressed in the preamble. The Federal
agency may obtain information and
advice from the Service, but this is a
supplement to, and not a substitute for,
formal consultation. The Service
believes that there should be a
continuous dialogue between the
Service and the Federal agency
involving the exchange of information
and assistance as part of the formal
consultation.
Unless a Federal agency chooses to
avail itself of the exceptions m
paragraph (b), it must initiate formal
consultation if its proposed action "may
affect" listed species or critical habitat.
Any possible effect, whether beneficial,
benign, adverse, or of an undetermined
character, triggers the formal
consultation requirement, as suggested
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by one commenter. However, although
informal consultation is not required. a
Federal agency may use that process
and/ or the biological assessment
process to remove an action that "is not
likely to adversely affect" listed species
or critical habitat from the formal
consultatinn requirement.
Proposed paragraph (c), a "no adverse
effect" exception, was attacked as
weakening the Act. One commenter
remarked that this procedure
unrealistically allows Federal agencies
to determine the presence of a
"detrimental effect," through informal
consultation, when the precise objective
of formal consultation is to reach that
same goal. The Service does not agree,
because formal consultation is
conducted to determine if an action is
likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modification of critical habitat. Adverse effects may
exist without constituting jeopardy.
However, the Service has changed the
trigger for formal consultation to "may
affect" with certain exceptions
rontained in paragraph (b).
The exceptions in paragraph (b) are
derived from the "will not adversely
affect" exception in proposed §402.15(c)
and from the confirmation of the
preliminary biological opinion in
proposed §402.15(b). The first exception
is modified to "not likely to adversely
affect'' to make the biological
assessment provisions compatible with
the formal consultation provisions.
Under section 7(c) of the Act. a
biological assessment is completed to
facilitate compliance with the
consultation provisions of section 7(a)(2)
by identifying whether any species or
critical habitat is "likely to be affected."
If the Federal agency determines, with
Service concurrence, that its action is
not likely to adversely affect any listed
species or critical habitat, there is no
need for formal consultation.
Imposing the time delays and
information responsibilities of formal
consultation on such actions would not
provide any additional protection to
listed species or critical habitat and may
discourage interagency cooperation.
Regulatory flexibility is appropriate here
to eliminate undue burdens. By requiring
the Service's "written concurrence" with
a "not likely to adver~ely affect" finding
as a prerequisite to invoking the
exception to formal consultation. the
Service believes it has retained
adequate review authority through
informal consultation. If the information
made available during informal
consultation is not sufficient to make
this determination. formal consultation
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is required. The case of Romero-Barcelo
v. Brown, 643 F.2d 835 (1st Cir. 1981),
rev'd on other grounds sub nom.
Weinberger v. Romero-Barcelo, 456 U.S.
305 (1982), does not preclude this
change. That decision interpreted the
1978 rule but did not set a minimum
threshold for initiation of formal
consultation under the Act. Paragraphs
(a) and (b), as adopted, are totally
within the statutory authority of the
Service.
The other exception to the general
formal consultation requirement is the
confirmation of a preliminary biological
opinion as the final biological opinion. If
early consultation takes place, the
Service will issue a preliminary
biological opinion. When the
prospective applicant applies for a
Federal permit or license, the Federal
agency may request that the Service
confirm the preliminary biological
opinion as the final biological opinion
that would have been issued after
formal consultation. If the Service
reviews the proposed action and finds
no significant changes in the action as
planned and no significant changes in
the information used during early
consultation, such a confirmation will be
issued. Consultation is required if the
preliminary biological opinion is not
confirmed.
Paragraph (c) of §402.14 specifies the
required contents of a request for formal
consultation. This paragraph is adopted
substantially from proposed
§ § 402.12(b )(7) and 402.15( d).
According to one commenter, the
information requirements of paragraph
(c), which apply to all actions involved
in formal consultation, lack statutory

environmental impact statements, etc.,
need be supplied, because consultations
will in most cases be completed prior to
the production of final NEPA
documentation for the subject action.
The concluding sentences of
paragraph (c) permit Federal agencies,
subject to the Director's approval, to
tailor their requests for consultation to a
particular segment of a comprehensive
plan, so long as the effects of the action
as.a whole are considered. To clarify
this passage, as requested by one
commenter, the Service uses the
example of the management, pursuant to
a comprehensive plan, of a National
Wildlife Refuge that is inhabited by a
listed species. Section 7 consultation
may be undertaken on a segment of that
management program, such as big-game
hunting, and a biological opinion will be
issued on that phase of the program
only. However, in formulating its
biological opinion, the Service must
consider the effects, including indirect
effects, of the action as a whole, and
cumulative effects of unrelated
management programs in reaching the
conclusion of "jeopardy" or "no
jeopardy." The concluding passage of
paragraph (c) illustrates the flexibility
inherent in the formal consultation
process and the care with which the
protections of section 7 are preserved.
Paragraph (d) of §402.14 repeats the
required information standard of section
7(a)(2): "best scientific and commercial
data available." This paragraph is
adopted essentially without change from
proposed §402.15(d)(2), except that,
pursuant to public comment, the Service
changed "biological information" to
"scientific and commercial data" to

authority. The Service cites the

bring the language of the regulation in

obligation to use the "best scientific and line with the Act. One commenter
suggested that the phrase "or which can
commercial data available" and the
be developed during the consultation
overall responsibility to consult in good
process'' be removed from this
faith under section 7(a)(2) as ample
paragraph. The Service has modified the
authority for the information
wording to state ihat the information
requirements. Proposed item (vi),
referred to in this paragraph is
requiring a list of Federal agencies that
information that can be obtained during
have jurisdiction in the action area and
the consultation. We believe that
how they may be affected, is too broad
information could become available at
since much of this information would be
any time during the consultation, and
unrelated to the consultation. Other
such information should be submitted to
Federal actions that are interrelated or
the Service for its consideration. The
interdependent would be discussed
along with the effects of the action.
legislative history of the 1979
Amendments supports this provision.
Therefore, this item is not included in
H.R. Conf. Rep. No. 697, 96th Cong.• 1st
the final rule. The remaining items are
Sess. 12 (1979). The Service is satisfied
essential in determining the parameters
that this paragraph adequately
of the action, the extent, duration, and
severity of its impacts, and the effects of mandates the use of the best available
. scientific and commercial data, requires
other actions in the action area. The
Service retains these essential
Federal agencies to supply this data at
information requirements, although it
any time during formal consultation, and
recognizes that this information
has noted under subparagraph (5) that
requirement is a Federal agency
only "relevant" reports, including
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responsibility-not an obligation of the
Service.
Paragraph (d) of §402.14 also adopts a
portion of §402.15(d)(3) of the proposed
rule that requires the Federal agency to
provide any applicant with the
opportunity to participate in formal
consultations, including submitting
information for consideration during the
consultation. The remainder of proposed
§402.15(d)(3) was deleted because it
duplicated other parts of the final rule.
Paragraph [e) of §402.14 establishes
the time period for conducting formal
consultations and explains the process
for extending the .consultation period.
The paragraph is adopted substantially
as proposed in §402.15(e), with certain
technical, clarifying amendments.
The Amendments changed the timing
requirement on the conclusion of formal
consultation from the 60 days originally
established by the 1978 rule to a
maximum of 90 days or to such time
periods as discussed below. If an
applicant is involved, the Service and
the Federal agency may mutually agree
to extend consultation for up to 60
additional days without the consent of
the applicant, provided that the Service
submits to the applicant, before the
close of the initial 90-day period a ·
written statement setting forth (1) the
reasons why a longer period is required,
(2) the information that is required to
complete the consultation, and (3) the
estimated date on which the
consultation will be completed. A
consultation involving an applicant
cannot be extended for more than 60
days without the consent of the
applicant. The biological opinion must
be delivered to the Federal agency and
any applicant promptly after the
conclusion of formal consultation
(within 45 days).
One commenter suggested that a
provision be added that would require
the Service to issue a notice concluding
formal consultation with a finding that it
has sufficient information to prepare a
biological opinion. The Service declines
to adopt this comment. At the end of the
90-day period (unless extended), the
parties to the consultation realize that
the Service has but 45 days to deliver its
biological opinion to the Federal agency
and any applicant. A mandatory notice
· of "sufficient information" might be, in
some cas·es, misleading by creating the
impression that additional information
or studies may not be advisable. The
Service must develop its biological
opinion based upon the best scientific
and commercial data available
regardless of the "sufficiency" of that
data. Therefore, the suggested change
does not accurately reflect the legal .
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framework within which the Service
must operate.
The Service has defined the statutory
directive to issue biological opinions
"promptly after" the conclusion of
formal consultation as requiring the
delivery of a biological opinion to the
Federal agency and any applicant
within 45 days. Several commenters
agreed with this stipulated deadline as
long as the applicant retains some
control over extensions. Other
commenters felt that the 45-day period
was excessive, and they argued that the
opinion drafting period should either be
worked out with mutually-agreeable
extensions or the opinion should be
issued by the end of the consultation
period. The Service retains the 45-day
drafting period as consistent with the
statutory requirement and as a
necessary time period to further refine
biological opinions after th!! conclusion
of formal consultation.
One sentence has been added to
paragraph (e) to acknowledge the ability
of the Service and the Federal agency,
where no applicant is involved, to
extend consultation for a mutuallyagreeable time period. This clarification
satisfies the request of one commenter.
Paragraph (f) of §402.14, which
governs Service requests for additional
information, is adopted from
§ 402.15(j)(1) of the proposed rule. The
Service declines to rename this
paragraph "extension of consultation"
because that topic is generally covered
in paragraph (e).
In some cases, the Service may
determine that additional information
would enhance the formulation of its
biological opinion. To cover this
situatio·n, the final rule adopts the
procedures discussed by Congress in the
legislative history of the 1979
Amendments. S. Conf. Rep. No. 697, 96th
Cong., 1st Sess. 12 (1979). When
additional data is believed to be
advantageous, the Service will request
an extension of formal consultation.
When the Service requests such an
extension, it will identify the types of
additional data sought for assisting
consultation. The Service will, to the
extent practicable, and within existing
budgetary and personnel restrictions,
provide assistance in planning studies,
furnishing relevant data, and providing
r.ecommendations that may be
necessary to obtain the additional data.
The responsibility for conducting and
funding any studies, however, belongs to
the Federal agencies or the applicant
and not to the Service.
The coniments received on this
paragraph covered a wide spectrum of
opinion as to the breadth of the
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Service·s authority to request additional
data. Some commenters questioned the
statutory authority of the Service under
this provision, and they erroneously
interpreted the Service's ability to
request additional data as the authority
to require an extension of formal
consultation to obtain such data. Their
position was that additional data was
not a valid reason for seeking an
extension of formal consultation and
that additional data should only be
sought when obtaining it would not
delay the consultation and when the
Service is willing to fund the sludies.
Another commenter went further,
suggesting that the request for
additional data be treated as an
extraordinary measure that should be
invoked "reluctantly and only on rare
occasions." The commenter said that the
Service should affirmatively state that
existing data is presumed to be
adequate and that the Service bears the
burden of demonstrating inadequacy
before seeking additional data.
On the other end of the spectrum,
several commenters faulted the Service
for not requiring an extension so that
additional data could be obtained under
this paragraph. Citing the Federal
agency's statutory duty to use the "best
scientific and commercial data
available" and the decision in Roosevelt
Campobello International Park
Commission v. EPA, 684 F.2d 1041 (1st
Cir. 1.982) ("Pittston case"), these
commenters noted that Federal agencies
are required by sec9on 7(a)(Z) to do "all
that [is] praeticable" to develop
information for the consultation. Pittston
case, supra. According to the
commenters, the proposed rule gave too
much discretion to Federal agencies in
controlling the information used in the
consultation process.
The Service adopts the proposed rule
because it recognizes the need for an
opportunity to request additional data
while deferring to the Congressional
intent that consultation have a definite
end point. Additional data may be
requested by the Service, but the Service
is not relieved of its duty to issue a
biological opinion unless appropriate
time extensions are obtained under
paragraph (e).
However, Federal agencies and
applicants are cautioned that they bear
the burden under section 7(a)(Z) to show
that they have obtained the best
available scientific and commercial
data. This is not the Service's burden or
obligation, but the Service does have the
responsibility to alert the Federal
agency and any applicant of areas
where additional data would provide a
better information base from which to
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formulate a biological opinion. This
advice from the Service is intended to
help the Federal agency to better satisfy
its duty to insure that its action is not
likely to jeopardize listed species or
adversely modify critical habitat.
A Service request for additional data
will not be used as a vehicle for
burdening applicants with unnecessary
studies and inordinate delays, as feared
by one commenter. As in the Pittston
case, these requests will be limited to
readily obtainable data that would
assist the Service in formulating its
biological opinion. In paragraph (f), as in
Pittston, a disti..."lction must be made
between requests for special research
projects and requests for routine,
customary data collection activities.
Moreover, paragraph (f) does not take
the final decision regarding the
acquisition of additional data away
from the Federal agency. The agency
still has the discretion to reject the
Service's request for additional data
provided it is not arbitrary or capricious
ia doing so. The paragraph has been
clarified to state that the Federal
agency, when collecting additional data,
shall do so to the extent practicable and
within the timeframe of the agreed upon extension.
The Service. in requesting additional
data, will not comment as to the overall
adequacy of the Federal agency's data.
It is the agency's burden to obtain
credible data. The Service's request for
additional data, just as the Federal
agency's inability to complete any
agreed upon collection of data, should
not be interpreted as evidence that the
Federal agency has failed to meet the
information standard of section 7(a)(2);
it would merely represent the Service's
belief that the additional data would
improve the consultation data base so
that it could issue the best biological
opinion possible. The Service, therefore,
has added language to the final rule to
clarify this provision.
As discussed above, if an extension is
not agreed to in accordance with
paragraph (e); the Service shall issue a
biological opinion based on the best
scientific and commercial data made
available during the consultation. The
Conference Report to the 1979
Amendments states that in this
situation, the Federal agency has a
continuing responsibility to make a
reasonable effort to develop additional
data. H.R. Conf. Rep. No. 697, 96th
Cong.• 2d Sess. 12 (1979). By initiating
informal consultation with the Service at
an early stage of the development of a
proposed action, the Federal agency
would, in most cases, minimize the need

.o. 106 I Tuesday, June 3, 1986 I Rules an

to request an extension of formal
consultation because of a lack of data.
In formulating its biological opinion,
the Service must provide the "benefit of
the doubt" to the species concerned,
H.R. Conf. Rep. No. 697, supra, at 12. In
addition, a biological opinion must be
developed within the consultation
timeframe based upon the best scientific
and commercial data available. Though
requested by several commenters, the
Service is not authorized to condition its
"no jeopardy" opinions with
"safeguards" or to issue "may
jeopardize" opinions in retaliation for an
agency refusal to extend consultation or
to develop additional data.
The Service was requested to publish
availability notices for biological
opinions to facilitate public participation
in the conservation of listed species. For
the reasons noted previously in
response to a general comment, the
Service declines to impose such a
requirement on itself as an amendment
to paragraph (f).
Paragraph (g) of §402.14, which sets
out the Service's responsibilities during
formal consultation, is adopted from
proposed §402.15({) with only minor
changes to clarify the Service's
responsibilities. The public comments
concerning paragraph (g) focused on the
fifth item: the responsibility to discuss
the availability of reasonable and
prudent alternatives. The Service is
committed to working closely with
Federal agencies and any applicants in
the development of reasonable and
prudent alternatives. However, the
Service is unable to agree that a draft
reasonable and prudent alternative
should be excluded from the biological
opinion if the Federal agency disagrees
as to its reasonableness. as suggested
by one commenter. The Service will, in
most cases, defer to the Federal
agency's expertise and judgment as to ·
the feasibility of an alternative.
Nevertheless, in those instances where
the Service disagrees with a Federal
agency's assessment of the
reasonableness of its alternatives. the
Service must reserve the right to include
those alternatives in the biological
opinion if it determines that they are
"reasonable and prudent" according to
the standards set out in the definition in
§402.02; the Service cannot abdicate its
ultimate duty to formulate these
alternatives by giving Federal agencies
control over the content of a biological
opinion.
Paragraph (g) provides for Federal
agency and applicant review of the
basis for any finding contained in draft
biological opinions, including the
availability of reasonable and prudent
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alternatives. Four commenters requested
that the final rule clarify whether an
applicant was entitled to receive a copy
of the draft biological opinion. The
Service believes that the applicant
should participate in the review and
should receive a copy of the draft
opinion from the Federal agency. The
final rule includes this provision.
The release of draft opinions to
Federal agencies and any applicants
(through the Federal agency) facilitates
a more meaningful exchange of
information. Review of draft opinions
may result in the development and
submission of additional data, and the
preparation of more thorough biological
opinions. Two commenters opposed the
release of draft bi6logical opinions.
Although they were supportive of open
communication and mediation between
the Service and the Federal agency
during the consultation time period, the
commenters opposed Federal agency
review of draft opinions because
agencies could bring pressure on the
Service to modify a particular
reasonable and prudent alternative or to
convert the opinion's conclusion from
"jeopardy" to "no jeopardy." If there
were any discussions needed regarding
the reasonable and prudent alternatives,
noted the commenters, this could be
done in "further discussion" after the
issuance of the biological opinion. The
Service disagrees that Federal agency
review of draft biological opinions will
result in "rewritten" biological opinions,
unless valid biological reasons mandate
a change. Federal agep.cy review of draft
opinions helps ensure the technical
accuracy of the opinion, and may save
time and resources by resolving these
issues early. The Service believes that
the availability of draft biological
opinions is a meaningful process and
has retained it in the final rule.' As noted
previously in the "Definitions" section,
"further discussion" has been deleted
from this rule. Thus, through the
discussions between the Service and the
Federal agency and any applicant
during formal consultation and the
provision to review draft biological
opinions, the exchange of information
for the development of reasonable and
prudent alternatives is sufficient.
The proposed rule stated that the 45day deadline for delivery of the final
biological opinion would be suspended
while the Federal agency retained the
draft opinion. Several commenters
complained that such a suspension
would violate the statutory deadlines for
concluding formal consultation and that
the applicant would be powerless to
force an end to the consultation.
AI though the proposed rule provided
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that, "[i]f the draft biological opinion is
not returned to the Service within a
reasonable period of time, the Service
will issue a final biological opinion," the
Service agrees that the meaning of "a
reasonable period of time" requires
clarification. Therefore, to accommodate
these comments, the Service now
requires the Federal agency to secure
the applicant's written consent to an
extension for a specified time period if
the 45·=day deadline is to be suspended
while the draft opinion is under review.
If no extension is agreed to, the
biological opinion will be issued within
45 days of the conclusion of formal
consults tion.
Another commenter suggested that the
Service be required to deliver its
biological opinion within the Federal
agency's NEPA timeframe so that the
biological opinion can be included
without delaying the release of the
agency's NEPA document. The Service
will attempt to coordinate all
environmental reviews with the
consultation. However, special timing
problems under other Federal statutes,
or failure to enter into the consultation
process early in the planning stage of an
action, is not a justification for altering
the required timeframe established
under the Act. If a particular Federal
agency needs special procedures to
handle its consultation responsibilities,
the Service urges the development of
counterpart regulations under §402.04.
Paragraph (g) has also been modified
to reflect that the Service, in formulating
its biological opinion, any reasonable
and prudent alternatives, and any
reasonable and prudent measures, will
use the best scientific and commercial
data available and will give appropriate
consideration to any beneficial actions
taken by the Federal agency or
applicant including any actions taken
prior to the initiation of consultation.
Paragraph (h) of §402.14, which deals
with the contents of a biological opinion,
is adopted with minor, technical
corrections from proposed §402.15 (g)(h). The final rule distinguishes that
information or material which will be
included in a biological opinion fiom
that which will be provided with a
biological opinion.
The biological opinion will include: (1)
a summary of the information on which
the opinion is based: (2) a detailed
discussion of the effects of the action on
listed species or critical habitat: and (3)
the Service's opinion as to whether the
action is likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat. The
biological opinion will conclude that
either: (1) the action is not likely to
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jeopardize the continued existence of
listed species or result in the destruction
or adverse modification of critical
habitat (a "no jeopardy" biological
opinion), or (2) the action is likely to
jeopardize the continued existence of
listed species or result in the destruction
or adverse modification of critical
habifat (a "jeopardy" biological
opinion).
If a "jeopardy" biological opinion is
issued, the Service must identify and
include reasonable and prudent
alternatives, if any, that will avoid
jeopardy and that the Federal agency or
applicant can implement. If the Service
is unable to develop reasonable and
prudent alternatives, it will indicate
that, to the best of its knowledge, there
are no such alternatives that would
satisfy the standard of section 7(a)(2).
Paragragh (i) of §402.14, which
governs incidental taking under section
7(b)(4) of the Act, is adopted essentially
as proposed in §402.19. This paragraph
is included in the formal consultation
section of the final rule because of the
direct relationship between final
biological opinions and incidental take
statements.
The 1982 Amendments changed
section 7(b) to include provisions
concerning incidental taking of species.
The new provisions included in sections
7(b)(4) and 7(o)(2) of the Act are
designed to resolve the situation where
a Federal agency or an applicant has
been advised, through a biological
opinion, that the proposed action or the
adoption of the reasonable and prudent
alternative(s), will not violate section
7(a}(2) of the Act, but the proposed
action (or adopted alternative) will
result in taking individuals of a listed
species incidental to the action. The ·
new provision states that, if the action
complies with specified terms and
conditions, the resulting incidental take
will not be a violation of any "taking"
prohibitions established by section 4(d)
or 9(a)(1) of the Act.
As noted in the public comments, the
availability of an "incidental" taking
exemption through the section 7
consultation process is a welcome
clarification made by the 1982
Amendments. However, many
commenters requested additional
gujdance on this subject, and several felt
that the proposed rule was cumbersome
and bu'rdensome. The Service believes
that the following discussion will clarify
the incidental take provision and
explain the incentives for compliance
with sections 7(a)(2) and 7(b)(4) of the
Act.
If an agency action receives a "no
jeopardy" biological opinion, or if the
Federal agency adopts any reasonable
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and prudent alternative provided in a
"jeopardy" biological opinion, then the
action may proceed in compliance with
section 7. An incidental take statement
,;ill be provided with the biological
opinion when the activity may
incidentally take individuals of a listed
species but not so many as to jeopardize
their continued existence. If the action
proceeds in compliance with the terms
and conditions of the incidental take
statement, then any resulting incidental
takings are exempt from the prohibitions
of section 4(d) or 9 of the Act. No permit
is required of the Federal agency or any
applicant in carrying out the action, as
one commenter contended. The
biological opinion, plus the incidental
take statement, operate as an exemptio~
under section 7(o)(2) of the Act.
However, this exemption is limited to
actions taken by the Federal agency or
applicant that comply with the terms
and conditions specified in the
incidental take statement. Compliance
with these terms and conditions is
mandatory to qualify for the exemption
from section 4(d) or 9 of the Act.
"Actions that are not in compliance with
the specified measures ... remain
subject to the prohibition against takings
that is contained in section 9." S. Rep.
No. 418, 97th Cong .• 2d Sess. 21 (1982).
Therefore, the Service cannot make
these terms discretionary, as urged by
one commenter. ·
Paragraph (i)(1) states that, where
incidental takings may occur, the
Service will provide with the biological
opinion to the Federal agency and
applicant a written statement that: (i)
specifies the impact, i.e., amount or
extent, of such anticipated incidental
take of the species that does ·not violate
section 7(a)(2), (ii) specifies those
reasonable and prudent measures
necessary or appropriate to minimize
such impact, (iii) sets forth the terms
and conditions, including, but not
limited to, reporting requirements, that
must be complied with by the Federal
agency or any applicant in order to
implement the reasonable and prudent
measures specified under (ii) above, and
(iv) specifies the procedures to be used
to handle or dispose of any individuals
of a species actually taken. Several
comments were received on these
elements of the incidental take
statement.
Because, in some cases, exact
numerical limits on the amount of
permissible incidental taking will be
difficult to determine, the Service may,
in accordance with (i)(1)(i). specify the
extent of anticipated take that will not
violate section 7(a)(2) of the Act. The
impact of a particular action may only
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be predictable in terms of the extent of
land_or marine area that may be
affected. Precise numbers of individuals
that may be taken are preferable to
descriptions of the extent of disruption
and will be provided when they' can be
computed. However, the Service
reserves the flexibility in the rule so that
the most appropriate standard for an
individual consultation can be used. The
Service declines to endorse the use of
numerical amounts in all cases over the
use of descriptions of extent, because
for some species loss of habitat resulting
in death or injury to individuals may be
more deleterious than the direct loss pf
a certain number of individuals.
Likewise, the Service declines to
incorporate into the final rule the
comment that would focus take levels
on population numbers and recovery
plan guidelines, if available. One
commenter suggested that two figures or
levels be specified: "the expected and
the acceptable amount or extent" of
take. This approach offers the benefit of
giving a "caution" signal to Federal
agencies or applicants as they approach
a possible problem with the incidental
takings resulting from the action. Steps
could be taken to correct the course of
the action before the threshold of
reinitiation (level of maximum
anticipated take) is exceeded. The
Service recognizes the merit of this
approach but does not require that it be
followed under the final rule because it
may not be appropriate for all Federal
actions.
Paragraph (i)(t)(ii) states that the
incidental take statement shall specify
those reasonable and prudent measures
necessary to minimize the level of
incidental take. For the reasons
discussed under the definition of
reasonable and prudent measures, the
Service has added a new paragraph
(i)(2) to the final rule to clarify that
reasonable and prudent measures may
only involve minor changes that do not
alter the basic design. location, duration,
or timing of the action. Should the
Service believe that the way to minimize
the incidental takings is through
research, an explanation of how such
researdl will accomplish this will be
included. Any research-related
reasonable and prudent measure shall
be subject to the limitations in
paragraph (i)(2).
Paragraph (i)(t)(iii) provides that
reporting requirements must be included
in the terms and conditions of an
inc-idental take statement. As explained
in paragraph (i)(3), these reporting
requirements will be tailored to the
nature of the particular Federal action
and will, to the e>·•ent possible, be
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limited to existing reporting
requirements.
Under 50 CFR 13.45 (FWS) and
222.23(d} (NMFS), there are provisions
concerning reporting requirements for
any taking of threatened or endangered
species. These reporting requirements
are not limited to annual reports, and
may vary in accordance with the
particular needs of the species as set
forth in the incidental take statement.
Congress did not prohibit the imposition
of new reporting requirements, contrary
to the assertion of one commenter.
Another commenter said that the
disposal procedures in item (i)(t)(iv)
should refer to "specimens" taken, not
to species taken. The Service has
accommodated the commenter's concern
by inserting "individuals of a species" in
item (iv).
Paragraph (i)(4) requires the Federal
agency or the applicant to immediately
request reinitiation of formal
consultation if the specified amount or
extent of incidental take is exceeded.
One commenter argued that the Service
is allowing L~e "jeopardy" ceiling to be
exceeded in (i)(4). The Service
disagrees; however, the Service agrees
that the amount or extent of take should
not be set at the threshold of likely
jeopardy. If the establishment of such· a
high taking level were necessary to
cover all impacts of a proposed action, it
is questionable whether the issuance of
a "no jeopardy" opinion is appropriate.
It is not expected that the level of
incidental take anticipated for most "no
jeopardy" actions would come close to
the section 7(a)(2) barrier.
Congress recognized this in the House
Report to the 1982 Amendments:
U the specified impact on the species is
exceeded, the Committee expects that the
Federal agency or permittee or licensee will
immediately reinitiate consultation since the
level of taking exceeds the impact specified
in the initial section 7(b)(4) statement. In the
interim period between the initiation and
completion of the new consultation, the
Committee would not expect the Federal
agency or permittee or licensee to cease all
operations unless it was clear that the impact
of the additional taking would cause an
irreversible and adverse impact on the
species.

H.R. Rep. No. 567, 97th Cong., 2d Sess.
27 (1982). Exceeding the level of

anticipated taking does not, by itself,
require the stopping of an ongoing
action during reinitiation of
consultation. The Federal agency must
make this ultimate decision, taking into
consideration the prohibitions of
sections 7(a)(2) and 7(d). Further, the
Service will enforce the taking
prohibitions of section 4(d) or 9 if the
continuation of an action. after the
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anticipated level of incidental take has
been_reached, results in additional
takings of listed species.
This provision for incidental take in
no way affects a Federal agency's
responsibility under section 7(a)(2) to
ensure that its action is not likely to
jeopardize the continued existence of a
listed species or result in the destruction
or adverse modification of critical
habitat. The Service agrees with one
commenter that the basis for the
conclusion that incidental take will not
violate section 7(a)(2) should be
included with the biological opinfon.
Paragraph (j) specifies that the Service
may provide any conservation
recommendations with the biological
opinion. Several commenters objected to
the inclusion of conservation
recommendations in the biological
opinion, and questioned whether these
recommendations were to have binding
force. The comment submitted by the
House Committee summarized these
concerns:
While the proposed regulations conform to
the statute regarding the recommending of
"reasonable and prudent alternatives" only
where jeopardy is found. they also inject a
totally new concept referred to as
"conservation recommendations." Although
we do not argue with the appropriateness of
wildlife agencies recommending measures
that could be taken to lessen a project's
impact on endangered or threatened species.
it should be made clear in the regulations that
failure to abide by these recommendations
does not result in a violation of section 7(a)(2}
of the Act. In addition. while the language of
section 7(a)(l) does direct all Federal
agencies to "utilize their authorities in
furtherance of the purposes of (the Act) by
carrying out programs for the conservation of
endangered species and threatened species",
we do not believe that it was intended that
section 7(a)(l) require developmental agency
actions to be treated as conservation
programs for endangered or threatened
species. We also do not believe that all of the
conservation recommendations of the
Secretary have to be followed for this
requirement to be met. Such an interpretation
would render the much debated provisions of
section 7(a)(2) redundant and essentially
meaningless and bring about endless
litigation.
Accordingly, we suggest that any
conservation recommendations be
transmitted to action agencies separate from
biological opinions and tha~ the regulations
state plainly that failure to accept or
implement the recommendations does not
constitute-a violation of section 7 of the Act.

The Service agrees with the
Committee's comments and has
amended the proposed rule accordingly.
Discretionary conservation
recommendations will be provided with
the biological opinion as a separate
statement rather than as an integral part
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of the opinion. In this rule, conservation
recommendations (402.14(j)) are
discussed separately from biological
opinions (402.14(h)). A sentence has
been added at the conclusion of
paragraph (j) to emphasize the advisory.
non-binding nature of conservation
recommendations.
Paragraph (k) of §402.14, which deals
with incremental steps, is adopted with
minor, technical changes from proposed
§402.15(j)(2). Paragraph (k) applies, at
the option of the Federal agency, in
situations where a statute authorizes the
Federal action to be taken in
incremental steps. Such circumstances
existed in North Slope Borough v.
Andrus, 642 F.2d 589 (D.C. Cir. 1980),
involving development of oil and gas
resources on the ocs and possible
impacts to the bowhead whale. In view
of this decision, these regulations
provide that a Federal agency may
proceed with incremental steps toward
completion of the entire action if: (1) the
biological opinion does not conclude
that the incremental step would violate
section 7( a)(2); (2) the Federal agency
continues consultation with respect to
the entire action and obtains biological
opinions, as required, for each
incremental step; (3) the Federal agency
fulfills its continuing obligation to obtain
sufficient data upon which to base the
final biological opinion on the entire
action; (4) the incremental step does not
violate section 7(d) of the Act
concerning irreversible or irretrievable
commitment of resources; and (5) there
is a reasonable likelihood that the entire
action will not violate section 7(a)(2) of
the Act.
In response to one comment, the
Service acknowledges that the
incremental step process can only be
invoked at the option of the Federal
agency, regardless of the Service's
preference. If the Federal agency
chooses not to use the incremental step
process, the Service must render its
biological opinion for the entire action.
Several commenters thought that this
provision should be deleted. Some
thought the subject should be handled
through counterpart regulations or
limited strictly to Outer Continental
Shelf Lands Act cases. Another
commenter stated fhat the incremental
step approach is ill-advised because it is
difficult to halt a project at its final stage
after substantial resources have been
invested. Finally. two commenters
criticized the approach as a vehicle
granting the Service veto power at any
stage of the Federal action.
Paragraph (k) is retained in the fmal
rule for several reasons. First, the
Service adopts paragraph (k) because it
provides a viable consultation approach

sanctioned by the court in North Slope
Borough v. Andrus, supra. The Service
has clarified the final rule to show that it
will not deprive a Federal agency of the
opportunity to consult on incremental
steps if requested. Second, the risk of
section 7(a)(2) and 7(d) noncompliance
should not be diminished because the
incremental step approach is used.
Monetary investments or other actions
that do not foreclose the adoption of
reasonable and prudent alternatives do
not violate section 7(d). If a "jeopardy"
opinion is issued at any step of the
overall action, a prompt remedy can be
sought through the exemption
procedure. Third, consulting in
incremental steps can be a valuable tool
for developing information as an action
pFogresses.
Oil and gas development on the OCS
is a multistaged, long term action that
provides a good example of the utility of
an incremental step consultation. The
Federal action occurs in discrete stages:
the lease sale, exploration activities,
and development/production activities.
Any analysis of the impacts of
development/production would be mere
speculation without knowing what
tracts will be leased and without the
information on the extent of the
petroleum reserves discovered during
the exploration phase. As the scope and
location of the ultimate action is further
refined, the Federal agency will have the
opportunity to conduct studies designed
to determine the effects of that
particular action in that particular area.
The Service is sympathetic to the
commenter's concern that applicants
might face an arduous series of
consultations under paragraph (k),
whereas a prompt consultation on the
entire action would avoid a series of
reviews by the Service. The Service
reminds applicants that they may, in
appropriate instances, avail themselves
of the early consultation procedure to
obtain a preapplication review of the
remaining steps of the Federal action.
Under paragraph (k), biological
opinions concluding "no jeopardy," or
Service concurrence letters fmding that
a step "is not likely to adversely affect,"
must eventually cover each step of the
incremental process. This does not mean
that separate opinions must be issued
for each step-several steps may be
covered in one opinion (e.g., OCS
leasing and exploration activities)-but
instead that each step must eventually
satisfy section 7(a)(2) of the Act. A
"jeopardy" opinion issued at any stage
not only applies to that step but to the
entire project as well. Once a
"jeopardy" opinion is issued (unless the
Federal agency adopts a reasonable and
prudent alternative provided by the
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Service), paragraph (k) is inapplicable
and the ordinary consultation process
applies, allowing access to the ·
exemption process. The commenter that
contended that this approach is
tantamount to a usurpation of Federal
agency statutory authority ignores the
fact that this process is at the option of
the Federal agency and that the net
effect of the Service's action is to cause
the consultation to revert to a treatment
of the action as a whole. The Federal
agency may disagree with the Service's
"jeopardy" finding, but it cannot
continue to consult on an incremental
basis on remaining steps in the action.
One commenter insisted that an
action can be halted only if new
information that was not previously
known becomes available during a later
stage of the incremental step
consultation. However, the Service's
responsibility to determine "jeopardy"
or "no jeopardy" places no weight on
when, where, or how data that is of
compelling force in its analysis were
developed. The Service cannot ignore
data and permit a listed species to
become jeopardized because someone
"missed" a piece of information during
an earlier step of the consultation. One
of the criteria for reinitiation offormal
consultation is whether new information
reveals effects of the action that may
affect a listed species or critical habitat
in a manner or to an extent not
previously considered. Therefore,
incremental step consultations are not
the only consultations subjected to this
requirement.
Finally, one commenter objected to
the requirement for obtaining sufficient
data, noting an alleged absence of
statutory authority. Again, paragraph (k)
is not a creature of statute, but instead
was developed so that consultations
could be initiated and focused on a stepby-step review of segmented Federal
actions-especially those where, in the
absence of additional information, the
final determination of "likely jeopardy"
for the entire action would be highly
speculative if consultation were not
limited to the initial step or steps. The
development of sufficient information is
crucial to the ultimate success of the
incremental step process, and, therefore,
cannot be eliminated from the rule. The
Federal agency niust have sufficient
information to show that its action is not
likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modification
of critical habitat. '
Section 402 .14(1) covers the
termination of formal consultation.
Adopted from proposed §402.15(i)(2)-(4),
paragraph (1) was retained in the section
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on formal consultation because §402.14
-is the primary mandatory procedure of
Part 402.
The proposed rule provided that
consultation terminated with the
issuance of a "no jeopardy" opinion
unless further discussion took place,
and, if a "jeopardy" opinion was issued,
consultation terminated with the
Service's receipt of the Federal agency's
decision on the action. This notice
requirement was criticized by several
commenters as unnecessary and as
extending consultation beyond the legal
timeframe. As discussed under Llte
"Definitions" section above, further
discussion has been deleted as a formal
step in the consultation proce&lh Further,
to accommodate the concerns,
consultation terminates with the
issuance of the biological opinion,
whether "jeopardy" or "no jeopardy."
However, the Service believes that the
Federal agency notice of final action ·
with respect to "jeopardy" opinions
represents a minimal burden and has
retained it under §402.15"Responsibilities of Federal agency
following issuance of a biological
opinion." The Service agrees that a copy
of the NEPA record of decision would
meet the notice provisions of §402.15(b);
the Service disagrees that this approach
causes problems with NEPA
compliance.
Finally, one commenter suggested that
written notice be required to terminate
consultation if a Federal agency or
applicant decides to cancel plans for the
action that is the subject of the
consultation. The Service agrees that a
written notice of termination is
preferred, and has adopted the
commenter's suggestion in paragraph
(1)(2).

Section 402.15 Responsibilities of
Federal Agency Following Issuance of a
Biological Opinion.
Following the receipt of the Service's
biological opinion, the Federal agency
will make its final decision on the
action. Section 402.15 describes the
steps that the Federal agency should
take after consultation is concluded.
Paragraphs (a) and (c) of this section are
adopted substantially without change
from proposed §402.17. Paragraph (b) is
adopted from proposed §402.15(i)(3)
(last sentence).
Several commenters asked that the
Federal agency be required to provide a
statement of its reasons if it has chosen
to 4isregard the Service's biological
opinion. The Service declines to
implement this request, because it
remains the responsibility of each
Federal agency to insure that it is in
compliance with section 7(a)(2) and that
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it has established an administrative
record for a given activity which
demonstrates such compliance.
Federal courts have accorded Service
biological opinions great deference. It,
therefore, is incumbent upon a Federal
agency to articulate in its administrative
record its reasons for disagreeing with
the conclusions of a biological opinion.
But this is a matter which is primarily
controlled under the provisions and
judicial interpretations of the
Administrative Procedure Act, not these
regulations. Thus, the requested
modification would add nothing that is
not already required as a matter of
administrative law.
Paragraph (c) points out the
availability of an exemption process if
the Federal agency determines that its
proposed action cannot comply with
section 7(a)(2). Although not covered in
§402.15, the applicant may also pursue
an exemption if it receives a final denial
of its application-as a result of a
"jeopardy" biological opinion. The
Service disagrees with one commenter
that the applicant may seek an
exemption if the Federal agency issues
the permit or license with conditions
related to section 7 considerations. The
Act requires a final agency denial, and
the issuance of a "jeopardy" biological
opinion on the action, as predicates for
an applicant's entry into the exemption
process. S.ee sections 3(12) and 7(g)(1) of
the Act.
'

Section 402.16 Reinmation of Formal
Consultation.
Reinitiation of formal consultation is
required in certain instances as
specified in §402.16. The reinitiation
requirement applies only to actions that
remain subject to some Federal
involvement or control. In the case
where a permit or license had been
granted, reinitiation would not be
appropriate unless the permitting or
licensing agency retained jurisdiction
over the matter under the terms of the
permit or license or as otherwise
authorized by law.
In response to one comment, the
Service notes its lack of authority to
require Federal agencies to reinitiate
consultation if they choose not to do so.
Nevertheless, the Service shall request
reinitiation when it believes that any
condition described in this section
applies.
Pursuant to several public comments,
several minor changes have been made
to §402.16 (proposed §402.18). Proposed
paragraph (a), dealing with
nonconfirmation of preliminary
biological opinions, was deleted since it
is more properly covered in the
discussion of early consultation. The
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standard for reinitiation on incidental
take statements is clarified in new
paragraph (a). Paragraph (c) is clarified
to show that changes to the action that
do not cause effects different from or
additional to those considered in the
biological opinion will not require
reinitiation of formal consultation.
Summary

The Amendments made significant
changes in the consultation
requirements of section 7, and the
Service believes that a consistent
response by the Federal agencies to
those Amendments, as implemented by
this final rule, will facilitate successful
compliance with section 7 of the Act.
The Service believes that these
regulations will serve as an effective
tool for the early resolution of potential
conflicts involving listed species.
The primary authors of this final rule
are Michael Young and Nancy Sweeney,
Department of the Interior; Patricia
Carter, Patricia Montanio, and Michael
Gosliner, Department of Commerce.
The Department of the Interior, as
lead agency in the development of these
regulations, has prepared an
environmental assessment in
conjunction with this rulemaking. On the
basis of the environmental assessment,
it has been determined that this is not a
major Federal action significantly
affecting the quality of the human
environment within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969
(implemented at 40 CFR Parts 15001508). Therefore, an environmental
impact statement need not be prepared.
These procedural regulations simply
provide a uniform approach for
consultation required by section 7 of the
Act. Compliance with the procedures in
these regulations will not have any
significant, direct, or indirect adverse
environmental impact. It also has been
determined that these regulations do not
constitute major rules as defined in
Executive Order 12291. The Department
of the Interior has certified, under the
terms of the Regulatory Flexibility Act (5
U.S.C. 601), that these regulations will
not have a significant economic impact
on a substantial number of small
entities. The regulations are directed at
Federal actions. The costs to small
entities are those involved with timing
and data gathering, if requested by the
Federal agency. Even if the costs were
passed on, the analysis under the
Regulatory Flexibility Act has
concluded that they are not substantial.
The Department has determined that
these rules do not contain "collection of
information" or recordkeeping
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requirements as defined by the
Paperwork Reduction Act. The analyses
under Executive Order 12291, the
Regulatory Flexibility Act, and NEPA
are available to the public at the Office
of Endangered Species, U.S. Fish and
Wildlife Service, at the address listed
above.
List of Subjects in 50 CFR Part 402
Endangered and threatened wildlife,
Fish, Intergovernmental relations, Plants
(agriculture).
Regulation Promulgation
Accordingly, the Service revises 50
CFR Part 402 to read as follows:
PART 402-INTERAGENCY
COOPERATION-ENDANGERED
SPECIES ACT OF 1973, AS AMENDED
Subpart A-General
Sec.
402.01
402.02
402.03
402.04
402.05
402.06

Sc9pe.
Definitions.
Applicability.
Counterpart regulations.
Emergencies.
Coordination with other
environmental reviews.
402.07 Designation of lead agency.
402.08 Designation of non-Federal
representative.
402.09 Irreversible or irretrievable
commitment of resources.
Subpart 8-COnsultation Proceduru

Conference on proposed species or
proposed critical habitat.
402.11 Early consultation.
402.12 Biological assessment.
402.13 Informal consultation.
402.14 Formal consultation.
402.15 Responsibilities of Federal agency
following issuance of a biological
opinion.
402.16 Reinitiation of formal consultation.
Authority: 16 U.S.C. 1531 et seq.
402.10

Subpart A-General
§ 402.01

Scope.

(a) This Part interprets and
implements sections· 7(a)- (d) [16 U.S.C.
1536(a)-(d)] of the Endangered Species
Act of 1973, as amended ("Act"). Section
7(a) grants authority to and imposes
requirements upon Federal agencies
regarding endangered or threatened
species of fish, wildlife, or plants
("listed species") and habitat of such
species that has been designated as
critioal ("critical habitat"). Section
7(a)(1) of the Act directs Federal
agencies, in consultation with and with
the assistance of the Secretary of the
Interior or of Commerce, as appropriate,
to utilize their authorities to further the
purposes of the Act by carrying out
conservation programs for listed
species. Such affinnative conservation
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226. Endangered or threatened species
programs musk:omply with applicable
permit requiiements (50 CFR Parts 17,
under the jurisdiction of the NMFS are
located in 50 CFR 222.23(a) and 227.4. If
220, 222, and 227) for listed species and
should be coordinated with the
·the subject species is cited in 50 CFR
appropriate Secretary. Section 7(a)(2) of
222.23(a) or 227.4, the Federal agency
the Act requires every Federal agency,
shall contact the NMFS. For all other
in consultation with and with the
listed species the Federal Agency shall
assistance of the Secretary, to insure
contact the FWS.
that any action it authorizes, funds, or
§ 402.02 Definitions.
carries out, in the United States or upon
the high seas, is not likely to jeopardize
"Act" means the Endangered Species
the continued existence of any listed
Act of 1973, as amended, 16 U.S.C. 1531
species or results in the destruction or
et seq.
adverse rpodification of critical habitat.
"Action" means all activities or
Section 7(a)(3) of the Act authorizes a
programs of any kind authorized,
prospective permit or license applicant
funded, or carried out, in whole or in
to request the issuing Federal agency to
part, by Federal agencies in the United
enter into early consultation with the
States or upon the high seas. Examples
Service on a proposed action to
include, but are not limited to: (a)
determine whether such action is likely
actions intended to conserve listed
to jeopardize the continued existence of
species or their habitat; (b) the
listed species or result in the destruction promulgation of regulations; (c) the
or adverse modification of critical
granting of licenses, contracts, leases.
habitat. Section 7(a)(4) of the Act
easements, rights-of-way, permits, or
requires Federal agencies to confer with
grants-in-aid; or (d) actions directly or
the Secretary on any action that is likely indirectly causing modifications to the
to jeopardize the continued existence of
land, water, or air.
proposed species or result in the
"Action area" means all areas to be
destruction or adverse modification of
affected
directly or indirectly by the
proposed critical habitat. Section 7(b) of
Federal action and not merely the
the Act requires the Secretary, after the
immediate area involved in the action.
conclusion of early or formal
"Applicant" refers to any person, as
consultation, to issue a written
defined in section 3(13) of the Act, who
statement setting forth the Secretary's
requires formal approval or
opinion detailing how the agency action
authorization from a Federal agency as
affects listed species or critical habitat
a prerequisite to conducting the action.
Biological assessments are required
under section 7(c) of the Act if listed
"Biological assessment" refers to the
species or critical habitat may be
information prepared by or under the
present in the area affected by any
direction of the Federal agency
major construction activity as defined in concerning listed and proposed species
§404.02. Section 7(d) of the Act prohibits and designated and proposed critical
Federal agencies and applicants from
habitat that may be present in the action
making any irreversible or irretrievable
area and the evaluation potential effects
commitment of resources which has the
of the action on such species a,nd
effect offoreclosing the formulation or
habitat.
implementation of reasonable and
"Biological opinion" is the document
prudent alternatives which would avoid
that states the opinion of the Service as
jeopardizing the continued existence of
to whether or not the Federal action is
listed species or resulting in the
likely to jeopardize the continued
destruction or adverse modification of
existence of listed species or result in
critical habitat. Section 7(e)-(o)(1) of the
the destruction or adverse modification
Act provide procedures for granting
of critical habitat.
exemptions from the requirements of
"Conference" is a process which
section 7(a)(2). Regulations governing
involves
informal discussions between a
the submission of exemption
Federal agency and the Service under
applications are found at 50 CFR Part
section 7(a)(4) of the Act regarding the
451, and regulations governing the
impact of an action on proposed species
exemption process are found at 50 CFR
or proposed critical habitat and
Parts 450, 452, and 453.
recommendations to minimize or avoid
(b) The U.S. Fish and Wildlife Service
the adverse effects.
(FWS) and the National Marine
"Conservation recommendations" are
Fisheries Service (NMFS) share
suggestions of the Service regarding
responsibilities for administering the
discretionary measures to minimize or
Act. The Lists of Endangered and
avoid adverse effects of a proposed
Threatened Wildlife and Plants are
action on listed species or critical
found in 50 CFR 17.11 and 17.12 and the
habitat or regarding the development of
designated critical habitats are found in
information.
50 CFR 17.95 and 17.96 and 50 CFR Part
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"Critical habitat" refers to an area
designated as critical habitat listed in 50
CFR Parts 17 or 226.
"Cumulative effects" are those effects
of future State or private activities, not
involving Federal activities, that are
reasonably certain to occur within the
action area of the Federal action subject
to consultation. ·
"Designated non-Federal
representative" refers to a person
designated by the Federal agency as its
representative to conduct informal
consultation and/or to prepare any
biological assessment.
"Destruction or adverse modification"
means a direct or indirect alteration that
appreciably diminishes the value of· critical habitat for both the survival and
recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.
"Director" refers to the Assistant
Administrator for Fisheries for the
National Oceanic and Atmospheric
Administration, or his authorized
representative; or the Fish and Wildlife
Service regional director, or his
au~orized representative, for the region
where the action would be carried out.
"Early consultation" is a process
requested by a Federal agency on behalf
of a prospective applicant under section
7(a)(3) of the Act.
"Effects of the action" refers to the
direct and indirect effects of an action
on the species or critical habitat,
together with the effects of other
activities that are interrelated or
interdependent with that action, that
will be added to the environmental
baseline. The environmental baseline
includes the past and present impacts of
all Federal, State, or private actions and
other human activities in the action
area, the anticipated impacts of all
proposed Federal projects in the action
area that have already undergone
formal or early section 7 consultation,
and the impact of State or private
actions which are contemporaneous
with the consultation in process. Indirect
effects are those that are caused by the
proposed action and are later in time,
but still are reasonably certain to occur.
Interrelated actions are those that are
part of a larger action and depend on
the larger action for their justification.
Interdependent actions are those that
have no independent utility apart from
th'e action under consideration.
"Formal consultation" is a process
between the Service and the Federal
agency .that commences with the Federal
agency's written request for consultation
under section 7(a)(2) of the Act and

··Recovery" means improvement in
concludes with the Service's issuance of
the statUs of listed species to the point
the biological opinion under section
at which listing is no longer appropriate
7(b )(3) of the Act.
"Incidental take" refers to takings that under the criteria set out in section
4(a)(1) of the Act.
_
result from, but are not the purpose of,
"Service" means the U.S. Fish and
carrying out an otherwise lawful activity
Wildlife Service or the National Marine
conducted by the Federal agency or
Fisheries Service, as appropriate.
applicant.
"Informal consultation" is an optional
§402.03 AppHcablllty.
process that includes all discussions,
Section 7 and the requirements of this
correspondence, etc., between the
Part apply to all actions in which there
Service and the Federal agency or the ·
is discretionary Federal involvement or
designated non-Federal representative
control.
prior to formal consultation, if required.
"Jeopardize the continued existence
§402.04 Counterpart regulations.
of' means to engage in an action that
The consultation procedures set forth
reasonably would be expected, directly
in this Part may be superseded for a
or indirectly, to reduce appreciably the
particular Federal agency by joint
likelihood of both the survival and
counterpart regulations among that
recovery of a listed species in the wild
agency,
the Fish and Wildlife Service,
by reducing the reproduction, numbers,
and the National Marine Fisheries
or distribution of that species.
"Listed species" means any species of Service. Such counterpart regulations
shall be published in the Federal
fish, wildlife, or plant which has been
Register in proposed form and shall be
determined to be endangered or
subject to public comment for at least 60
threatened under section 4 of the Act.
days before final rules are published.
Listed species are found in 50 CFR
17.11-17.12.
§4Q2.05 Emergencies.
"Major construction activity" is a
(a) Where emergency circumstances
construction project (or other
mandate the need to consult in an
undertaking having similar physical
expedited manner, consultation may be
impacts) which is a major Federal action conducted informally through
significantly affecting the quality of the
·alternative procedures that the Director
human environment as referred to in the
determines to be consistent with the
National Environmental Policy Act ·
requirements of sections 7(a}-(d) of the
[NEPA, 42 U.S.C. 4332(2)(C)J.
Act. This provision applies to situations
"Preliminary biological opinion"
involving acts of God, disasters,
refers to an opinion issued, as a result of
casualties, national defense or security
early consultation.
emergencies, etc.
"Proposed critical habitat" means
(b) Formal consultation shall be
habitat proposed in the Federal Register initiated as soon as practicable after the
to be designated or revised as critical
emergency is under control. The Federal
habitat under section 4 of the Act for
agency shall submit information on the
any listed or proposed species.
nature of the emergency action(s), the
"Proposed species" means any
justification for the expedited
species of fish, wildlife, or plant that is
consultation, and the impacts to
proposed in the Federal Register to be
endangered or threatened species and
listed under section 4 of the Act.
· their habitats. The Service will evaluate
"Reasonable and prudent
such information and issue a biological
alternatives" refer to alternative actions , opinion including the information and
identified during formal consultation
recommendations given during the
that can be implemented in a manner
emergency consultation.
consistent with the intended purpose of
§402.06 Coordination with other
the action, that can be implemented
environmental reviews.
consistent with the scope of the Federal
(a) Consultation, conference, and
agency's legal authority and jurisdiction,
that is economically and technologically biological assessment procedures under
feasible, and that the Director believes
section 7 may be consolidated with
would avoid the likelihood of
interagency cooperation procedures
jeopardizing the continued existence of
required by other statutes, such as the
listed species or resulting in the
National Environmental Policy Act
destruction or adverse modification of
(NEPA) (42 U.S.C. 4321 et seq.,
critical habitat.
implemented at 40 CFR Parts 15()()-1508)
"Reasonable and prudent measures"
or the Fish and Wildlife Coordination
refer to those actions the Director
Act (FWCA) (16 U.S.C. 661 et seq.).
.Satisfying the requirements of these
believes necessary or appropriate to
minimize the impacts, i.e., amount or
other statutes, however, does not in
itself relieve a Federal agency of ih
extent, of incidental take.
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obligations to comply with the
procedures set forth in this Part or the
substantive requirements of section 7.
The Service will attempt to provide a
coordinated review and analysis of all
environmental requirements.
(h) Where the consultation or
conference has been consolidated with
the interagency cooperation procedures
required by other statute.s such as NEPA
or FWCA, the results should be included
in the documents required by those
statutes.
§402.07

Designation of lead agency.

When a particular action involves
more than one Federal agency, the
consultation and conference
responsibilities may be fulfilled through
a lead agency. Factors relevant in
determining '8Il appropriate lead agency
include the time sequence in which the
agencies would become involved, the
magnitude of their respective
involvement, and their relative expertise
•
with r.espect to the environmental
effects of the action. The Director shall
be notified of the designation in writing
by the lead agency.
§402.08 Designation of non-Federal
representative.

A Federal agency may designate a
non-Federal representative to conduct
informal consultation or prepare a
biological assessment by giving written
notice to the Director of such
designation. If a permit or license
applicant is involved and is not the
designated non-Federal representative,
then the applicant and Federal agency
must agree on the choice of the
designated non-Federal representative.
If a biological assessment is prepared by
the designated non-Federal
representative, the Federal agency shall
furnish guidance and supervision and
shall independently review and evalua~e
the scope and contents of the biological
assessment. The ultimate responsibility
for compliance with section 7 remains
with the Federal agency.
§402.09 Irreversible or Irretrievable
commitment of resources.

After initiation or reinitiation of
consultation required under section
7(a)(2) of the Act, the Federal agency
and any applicant shall make no
irreversible or irretrievable commitment
of resources with respect to the agency
action which has the effect of
foreclosing the formulation or
implementation of any reasonable and
prudent alternatives which would avoid
violating section 7(a)(2). This prohibition
is in force during the consultation
process and continues until the
requirements of 11ection 7(a)(2) are

satisfied. This provision does not apply
to the conference requirement for
proposed species or proposed critical
habitat under section 7(a)(4) of the Act.
Subpart a-consultation Procedures
§ 402.10 Conference on proposed species
or proposed critical habitat.

(a) Each Federal agency shall confer
with the Service on any action which is
likely to jeopardize the continued
existence of any proposed species or
result in the destruction or adverse
modification of proposed critical
habitat. The conference is designed to
assist the Federal agency and any
applicant in identifying and resolving
potential conflicts at an early stage in
the planning process.
(b) The Federal agency shall initiate
the conference with the Director. The
Service may request a conference if,
after a review of available information,
it determines that a conference is
required for a particular action.
[c) A conference between a Federal
agency and the Service shall consist of
informal discussions concerning an
action that is likely to jeopardize the
continued existence of the proposed
species or result in the destruction or
adverse modification of the proposed
critical habitat at issue. Applicants may
be involved in these informal
discussions to the greatest extent
practicable. During the conference, the
Service will make advisory
recommendations, if any, on ways to
minimize or avoid adverse effects. If the
proposed species is subsequently listed
or the proposed critical habitat is
designated prior to completion of the
action, the Federal agency must review
the action to determine whether formal
- consultation is required.
(d) If requested by the Federal agency
and deemed appropriate by the Service,
the conference may be condl!-cted in
accordance with the procedures for
formal consultation in§ 402.14. An
opinion issued at the conclusion of the
conference may be adopted as the
biological opinion when the species is
listed or critical habitat-is designated,
but only if no significant new
information is developed [including that
developed during the rulemaking
process on the proposed listing or
critical habitat designation) and no
significant changes to the Federal action
are made that would alter the content of
the opinion. An incidental take
statement provided with a conference
opinion does not become effective
unless the Service adopts the opinion
once the listing is final.
(e) The conclusions reached during a
conference and any recommendations
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shall be documented by the Service and
provided to the Federal agency and to
any applicant. The style and magnitude
of this document will vary with the
complexity of the conference. If formal
consultation also is re_guired for a
particular action, then the Service will
provide the results of the conference
with the biological opinion.
§ 402.11

Early consultation.

(a) Purpose. Early consultation is
designed to reduce the likelihood of
conflicts between listed species or
critical habitat and proposed actions
and occurs prior to the filing of an
application for a Federal permit or
license. Although early consultation is
conducted between the Service and the
Federal agency, the prospective
applicant should be involved throughout
the consultation process.
·
(b) Request by prospective applicant.
If a prospective applicant has reason to
believe that the prospective action may
affect listed species or critical habitat, it
may request the Federal agency to enter
into early consultation with the Service.
The prospective applicant must certify
in writing to the Federal agency that (1)
it has a defmitive proposal outlining the
action and its effects and (2) it intends
to implement its proposal, if authorized.
(c) Initiation of early consultation. If
the Federal agency receives the
prospective applicant'-& certification in
paragraph (b) of this section, then the
Federal agency shall initiate early
consultation with the Service. This
request shall be in writing and contain
the information outlined in § 402.14(c)
and, if the action is a major construction
activity, the biological assessment as
outlined in § 402.12.
[d) Procedures and responsibilities.
The procedures and responsibilities for
early consultation are the same as
outlined in § 402.14[c)-(j) for formal
consultation, except that all references
to the "applicant" shall be treated as the
·
"prospective applicant" and all
references to the "biological opinion" or
the "opinion" shall be treated as the_
"preliminary biological opinion" for the
purpose of this section.
[e) Preliminary biological opinion.
The contents and conclusions of a
preliminary biological opinion are the
same as for a biological opinion issued
after formal consultation except that the
incidental take statement provided with
a preliminary biological opinion does
not constitute authority to take listed
species.
(f) Confirmation of preliminary
biological opinion as final biological
opinion. A preliminary biological
opinion may be confirmed as a
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biological opinion issued after formal
consultation if the Service reviews the
proposed action and finds that there·
have been no significant changes in the
action as planned or in the information
used during the early consultation. A
written request for confirmation of the
preliminary biological opinion should be
submitted after the prospective
applicant applies to the Federal agency
for a permit or license but prior to the
issuance of such pem1it or license.
Within 45 days of receipt of the Federal
agency's request, the Service shall
either: (1) confirm that the preliminary
biological opinion stands as a final
biological opinion; or (2) if the findings
noted above cannot be made, request
that the Federal agency initiate formal
consultation. '
§402.12 Blologlcalassessmenta.

(a) Purpose. A biological assessment
shall evaluate the potential effects of the
action on listed and proposed species
and designated and proposed critical
habitat and determine whether any such
species or habitat are likely to be
adversely affected by the action and is
used in determining whether formal
consultation or a conference is
necessary.
(b) Preparation requirement. (1) The
procedures of this section are required
for Federal actions that are "major
construction activities"; provided that a
contract for construction was not
entered into or actual construction was
not begun on or before November 10,
1978. Any person, including those who
may wish to apply for an exemption
from section.7(a)(2) of the Act, may
prepare a biological assessment under
the supervii!lon of the Federal agency
, and in cooperation with the Service
consistent with the procedures and
requirements of this section. An
exemption from the requirements of
section 7(a)(2) is not permanent unless a
biological assessment has been
prepared.
(2) The biological assessment shall be
completed before any contract for
construction is entered into and before
construction is begun.
(c) Request for information. The
Federal agency or the designated nonFederal representative shall convey to
the Director either (1) a written request
for a list of any listed or proposed
species or designated or proposed
critical habitat that may be present in
the action area; or (2) a written
notification' of the species and critical '
habitat that are being included in the
biological assessment.
(d) Director's response. Within 30
days of receipt of the notification of, or
the request for, a species list, the
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Director shall either concur with or
revise the list or, in those cases where
no list has been provided, advise the
Federal agency or the designated nonFederal representative in writing
whether, based on the best scientific
and commercial data available, any
listed or proposed species or designated
or proposed critical habitat may be
present in the action area. In addition to
listed and proposed species, the Director
will provide a list of candidate species
that may be present in the action area.
Candidate species refers to any species
being considered by the Service for
listing as endangered or threatened
species but not yet the subject of a
proposed rule. Although candidate
species have no legal status and are
accorded no protection under the Act,
their inclusion will alert the Federal
agency of potential proposals or listings.
(1) If the Director advises that no
listed species or critical habitat may be
present, the Federal agency need not
prepare a biological a.ssessment and
further consultation is not required. If
only proposed species or proposed
critical habitat may be present in the
action area, then the Federal agency
must confer with the Service if required
under §402.10, but preparation of a
biological assessment is not required
unless the proposed listing and/ or
designation becomes final.
(2) If a listed species or critical habitat
may be present in the action area. the
Director will provide a species list or
concur with the species list provided.
The Director also will provide available
itn.rmation (or references thereto)
regarding these species and critical
habitat, and may recommend
discretionary studies or surveys that
may provide a better information base
for the preparation of an assessment.
Any recommendation for studies or
surveys is not to be construed as the
Service's opinion that the Federal
agency has failed to satisfy the
information standard of section 7(a)(2)
of the Act.
(e) Verification of current accuracy of
species list. If the Federal agency or the
designated non-Federal representative
does not begin preparation of the
biological assessment within 90 days of
receipt of (or concurrence with) the
species list, the Federal agency or the
designated non-Federal representative
must verify (formally or informally) with
the Service the current accuracy of the
species list at the time the preparation
of the assessment is begun.
(f) Contents. The contents of a
biological assessment are at the
discretion of the Federal agency and
will depend on the nature of the Federal
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action. The following may be considered
for inclusion:
(1) The results of an on-site inspectiorr
of the area affected by the action to
determine if listed or proposed species
are present or occur seasonally.
(2) The views of recognized experts on
the species at issue.
(3) A review of the literature and
other information.
(4) An analysis of the effects of the
action on the species and habitat,
including consideration of cumulative
effects, and the results of any related
studies.
(5) An analysis of alternate actions
considered by the Federal agency for the
proposed action.
(g) Inc01poration by reference. If a
proposed action requiring the
preparation of a biological assessment is
identical, or very similar, to a previous
action for which a biological assessment
was prepared, the Federal agency may
fulfill the biological assessment
requirement for the proposed action by
incorporating by reference the earlier
biological assessment, plus any
supporting data from other documents
that are pertinent to the consultation,
into a written certification that:
(1) The proposed action involves
similar impacts to the same species in
the same geographic area;
(2) No new species have been listed or
proposed or no new critical habitat
designated or proposed for the action
area; and
(3) The biological assessment has
been supplemented with any relevant
changes in information.
(h) Permit requirements. If conducting
a biological assessment will involve the
taking of a listed species, a permit under
section 10 of the Act (16 U.S.C. 1539) and
Part 17 of this Title (with respect to
species under the jurisdiction of the
FWS) or Parts 220, 222, and 227 of this
Title (with respect to species under the
jurisdiction of the NMFS) is required.
(i) Completion time. The Federal
agency or the designated non- Federal
representative shall complete the
biological assessment within 180 days
after its initiation (receipt of or
concurrence with the species list) unless
a different period of time is agreed to. by
the Director and the Federal agency. If a
permit or license applicant is involved,
the 180-day period may not be extended
unless the agency provides the
applicant, before the close of the 180day period, with a written st~tement
setting forth the estimated length of the
proposed extension and the reasons
why such an extension is necessary.
(j) Submission of biological
assessment. The Federal agency shall
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submit the completed·biological
assessment to the Director for review.
The Director will respond in writing
within 30 days as to whether or not he
concurs w1th the findings of the
biological assessment. At the option of
the Federal agency, formal consultation
may be initiated under §402.14(c)
concurrently with the submission of the
assessment.
(k) Use of the biological assessment.
(1) The Federal agency shall use the
biological assessment in determining
whether formal consultation or a
conference is required under §402.14 or
§402.10, respectively. If the biological
assessment indicates that there are no
listed species or critical habitat present
that are likely to be adversely affected
by the action and the Director concurs
as specified in paragraph (j) of this
section, then formal consultation is not
required.lf the l;>iological assessment
indicates that the action is not likely to
jeopardize the continued existence of
proposed species or result in the
destruction or adverse modification of
proposed critical habitat, and the
Director concurs, then a conference is
not required.
(2) The Director may use the results of
the biological assessment in (i)
determining whether to request the
Federal agency to initiate formal
consultation or a conference, (ii)
formulating a biological opinion, or (iii)
formulating a preliminary biological
opinion.
§ 402.13

Informal consultation.

(a) Informal consultation is an
optional process that includes all
discussions, correspondence, etc.,
between the Service and the Federal
agency or the designated non-Federal
representative, designed to assist the
Federal agency in determining whether
formal consultation or a conference is
required. If during informal consultation
it is determined by the Federal agency.
with the written concurrence of the
Service, that the action is not likely to
adversely affect listed species or critical
habitat, the consultation process is
terminated, and no further action is
necessary.
(b) During informal consultation, the
Service may suggest modifications to the
action that the Federal agency and any
applicant could implement to avoid the
likelihood of adverse effects to listed
species or criticalliabitat.
§ 402.14 Formal consultation.
(a) Requirement for formal

consultation. Each Federal agency shall
review its actions at the earliest
possible time to determine whether any
action may affect listed species or

critical habitat. If such a determination
is made, formal consultation is required,
except as noted in paragraph (b) of this
section. The Director may request a
Federal agency to enter into
consultation if he identifies any action
of that agency that may affect listed
species or critical habitat and for which
there has been no consultation. When
such a request is made, the Director
shall forward to the Federal agency a
written explanation of the basis for the
request. '
(b) Exceptions. (1) A Federal agency
need not initiate formal consultation if,
as a result of the preparation of a
biological assessment under §402.12 or
as a result of informal consultation with
the Service under §402,13, the Federal
agency determines, with the written
concurrence of the Director, that the
proposed action is not likely to
adversely affect any listed species or
critical habitat.
(2) A Federal agency need not initiate
formal consultation if a preliminary
biological opinion, issued after early
consultation under §402.11, is confirmed
as the fmal biological opinion.
(c) Initiation of formal consultation. A
written request to initiate formal
consultation shall be submitted to the
Director and shall include:
(1) A description of the action to be
considered;
(2) A description of the specific area
that may be affected by the action;
(3) A description of any listed species
or critical habitat that may be affected
by the action;
(4) A description of the manner in
which the action may affect any listed
species or critical habitat and an
analysis of any cumulative effects;
(5) Relevant reports, including any
environmental impact statement,
environmental assessment, or biological
assessment prepared; and
(6) Any other relevant available
information on the action, the affected
listed species, or critical habitat_
Formal consultation shall not be
initiated by the Federal agency until any
required biological assessment has been
completed and submitted to the Director
in accordance with §402.12. Any request
for formal consultation may encompass,
subject to the approval of the Director, a
number of similar individual actions
within a given geographical area or a
segment of a comprehensive plan. This
does not relieve the Federal agency of
the requirements for considering the
effects of the action as a whole.
(d) Responsibility to provide best
scientific and commercial data ·
available. The Federal agency
requesting formal consultation shall
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provide the Service with the best
scientific and commercial data available
or which can be obtained during the
consultation for an adequate review of
the effects that an action may have upon
listed species or critical habitat. This
information may include the results of
studies or surveys conducted by the
Federal agency or the designated nonFederal representative. The Federal
agency shall provide any applicant with
the opportunity to submit information
for consideration during the
consultation.
(e) Duration and extension of formal
consultation. Formal consultation
concludes within 90 days· after its
initiation unless extended as provided
below. If an applicant is not involved,
the Service and the Federal agency may
mutually agree to extend the
consultation for a specific time period. If
an applicant is involved, the Service and
the Federal agency may mutually agree
to extend the consultation provided that
the Service submits to the applicant,
before the close of the 90 days, a written
statement setting forth:
· (1) The reasons why a longer period is
required,
(2) The information that is required to
complete the consultation, and
·
(3) The estimated date on which the
consultation will be completed.
A consultB,tion involving an applicant
cannot be extended for more than 60
days without the consent of the
applicant. Within 45 days after
concluding formal consultation, the
Service shall deliver a biological opinion
to tl1e Federal agency and any applicant.
(f) Additional data. When the Service
determines that additional data would
provide a better information base from
which to formulate a biological opinion,
the Director may request an extension of
formal consultation and request that the
Federal agency obtain additional data to
determine how or to what extent the
action may affect listed species or
critical habitat. If formal consultation is
extended by mutual agreement
according to §402.14(e), the Federal
agency shall obtain, to the extent
practicable, that data which can be
developed witl,lin the scope of the
extension. The responsibility for
con.ducting and funding any studies
belongs to the Federal agency and the
applicant, not the Service. The Service's
request for additional data is not to be
construed as the Service's opinion that
the Federal agency has failed to satisfy
the information standard of section
7(a)(2) of the Act. If no extension of
fQrmal consultation is agreed to, the
Director will issue a biological opinion
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using the best scientific and commercial
data available.
(g) Service responsibilities. Service
responsibilities during formal
consultation are as follows:
(1) Review all relevant information
provided by the Federal agency or
otherwise available. Such review may
include an on-site inspection of the
action area with representatives of the
Federal agency and the applicant.
(Z) Evaluate the current status of the
listed species or critical habitat.
(3) Evaluate the effects of the action
and cumulative effects on the listed
species or critical habitat.
(4) Formulate its biological opinion as
to whether the action, taken together
with cumulative effects, is likely to
jeopardize the continued existence of
listed species or result in the destruction
or adverse modification of critical
habitat.
(5) Discuss with the Federal agency
and any applicant the Service's review
and evaluation conducted under
paragraphs (g)(1H3) of this section, the
basis for any fmding in the biological
opinion, and the availability of
reasonable and prudent alternatives (if
a jeopardy opinion is to be issued) that
the agency and the applicant can take to
avoid violation of section 7(a)(2). The
Service will utilize the expertise of the
-Federal agency and any applicant in
identifying these alternatives. If
requested, the Service shall make
available to the Federal agency the draft
biological opinion for the purpose of
analyzing the reasonable and prudent
alternatives. The 45-day period in which
the biological opinion must be delivered
will not be suspended unless the Federal
agency secures the written consent of
the applicant to an extension to a
specific date. The applicant may request
a copy of the draft opinion from the
Federal .agency. All comments on the
draft biological opinion must be
submitted to the Service through the
Federal agency, although the applicant
may send a .copy of its comments ·
directly to the Service. The Service will
not issue it~ biological opinion prior to
the 45-day or extended deadline while
the draft is under review by the Federal
agency. However, if the Federal agency
submits comments to the Service
regarding the draft biological opinion
within 10 days of the deadline for
issuing the opinion, the Service is
entitled to an automatic 10-day
extension on the deadline.
(6) Formulate discretionary
conservation recommendations, if any,
which will assist the Federal agency in
reducing or eliminating the impacts that
its proposed action may have on listed
species or critical habitat.
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(7) Formulate a statement concerning
incidental take, if such take may occur.
(8) In formulating its biological
opinion, any reasonable and prudent
alternatives, and any reasonable and
prudent measures, the Service will use
the best scientific and commercial data
available and will give appropriate
consideration to any beneficial actions
taken by the Federal agency or
applicant, including any actions taken
prior to the initiation of consultation.
(h) Biological opinions. The biological
opinion shall include:
(1) A summary of the information on
which the opinion is based;
(2) A detailed discussion of the effects
of the action on listed species or critical
habitat; and
(3) The Service's opinion on whether
the action is likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat (a
"jeopardy biological opinion"); or, the
action is not likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat (a "no
jeopardy" biological opinion). A
"jeopardy" biological opinion shall
include reasonable and prudent
alternatives, if any. If the Service is
unable to develop such alternatives, it
will indicate that to the best of its
knowledge there are no reasonable and
prudent alternatives.
(i) Incidental take. (1) In those cases
where the Service concludes that an
action (or the implementation of any
reasonable and prudent alternatives)
and the resultant incidental take of
listed species will not violate section
7(a)(2), the Service will provide with the
biological opinion a statement
concerning incidental take that:
(i) Specifies the impact, i.e., the
amount or extent, of such incidental
taking of the species;
(ii) Specifies those reasonable and
prudent measures that the Director
considers necessary or appropriate to
minimize such impact;
(iii) Sets forth the terms and
conditions (including, but not limited to,
reporting requirements) that must be
complied with by the Federal agency or
any applicant to implement the
measures specified under (ii) above; and
(iv) Specifies the procedures to be
used to handle or dispose of any
individuals of a species actually taken.
(2) Reasonable and prudent measures,
along with the terms and conditions that
implement them, cannot alter the basic
design, location, scope, duration, or
timing of the action and may involve
only minor changes.

Regulations

(3) In order to monitor the impacts of
incidental take, the Federal agency or
any applicant must report the progress
of the action and its impact on the
species to the Service as specified in the
incidental take statement. The reporting
requirements will be established in
accordance with 50 CFR 13.45(FWS) and
222.23( d)(NMFS).
(4) If during the course of the action
the amount or extent of incidental
taking, as specified under paragraph
(i)(1)(i) of this Section, is exceeded, the
Federal agency must reinitiate
consultation immediately.
(j) Conservation recommendations.
The Service may provide with the
biological opinion a statement
containing discretionary conservation
recommendations. Conservation
recommendations are advisory and are
not intended to carry any bintl.ing legal
force.
(k) Incremental steps. When the
action is authorized by a statute that
allows the ag~ncy to take incremental
steps toward the completion of the
action, the Service shall, if requested by
the Federal agency, issue a biological
opinion on the incremental step being
considered, including its views on the
entire action. Upon the issuance of such
a biological opinion, the Federal agency
may proceed with or authorize the
incremental steps of the action if:
(1) The biological opinion does not
conclude that the incremental step
would violate section 7(a)(2);
(2) The Federal agency continues
consultation with respect to the entire
action and obtains b~ological opinions,
as required, for each incremental step;
(3) The Federal agency fulfills its
continuing obligation to obtain sufficient
data upon which to base the final
biological opinion on the entire action;
(4) The incremental step does not
violate section 7(d) of the Act
concerning irreversible or irretrievable
commitment of resources; and
(5) There is a reasonable likelihood
that the entire action will not violate
section 7(a)(2) of the Act.
(1) Termination of consultation. (1)
Formal consultation is terminated with
the issuance of the biological opinioxr. ~
(2) If during any stage of consultation
a Federal agency determines that its
proposed action is not likely to occur,
the consultation may be terminated by
written notice to the Service.
(3) If during any stage of consultation
a Federal agency determines, with the
concurrence of the Director, that its
proposed action is not likely to
adversely affect any listed species or
critical habitat, the consultation is
terminated.
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§402.15 Responsibilities of Federal
agency following issu1,1nce of a biological
opinion.

(a) Following the issuance of a
biological opinion, the Federal agency
shall determine whether and in what
manner to proceed with the action in
light of its•section 7 obligations and the
Service's biological opinion.
(b) If a jeopardy biological opinion is
issued, the Federal agency shall notify
the Service of its final decision on the
action.
(c) If the Federal agency determines
that it cannot comply with the
requirements of section 7(a)(2) after
consultation with the S"Prvice, it may
apply for an exemption. Procedures. for
exemption applications by Federal

-
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agencies and others are found in 50 CFR
Part 451.
§402.16 Reinitiation of formal
consultation.

Reinitiation of formal consultation is
required and shall be requested by the
Federal agency or by the Service, where
discretionary Federal involvement or
control over the action has been
retained or is authorized by law and:
(a) If the amount or extent of taking
specified in the incidental take
statement is exceeded;
[b) If new information reveals effects
of the action that may affect listed
species or critical habitat in a manner or
to an extent not previously considered;
(c) If the identified action is
subsequently modified in a manner that

19963

causes an effect to the listed species or
critical habi.tat that was not considered
in the biological .opinion; or
(d) If a new species is listed or critical
habitat designated that may be affected
by the identified action.
Dated: December 12, 1985.
William P. Hom,
Assistant Secretary for Fish and Wildlife and
Parks.
Dated: January 30, 1988.
William G. Gordon,
Assistant Administrator for Fisheries,
National Oceanic and Atmospheric
Administration.
[FR Doc. 86-10566 Filed 6-86; 8:45am]
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December 2, 1988
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oard
and Natural Resources

State of Hawaii
1151 Punchbowl Street
Honolulu, Hi 96813
Dear Bill:
This responds to your request for information regarding Items 1
through 5 of the Tentative Workplan of the Geothermal/Cable
Interagency Group, dated September 29, 1988.
Item 1.

Permits required.

A.

Clean Water Act, Section 404 Permit.
The Corps of
Engineers (COE), is the permitting agency. NOAAFisheries is mandated under the Fish and Wildlife
Coordination Act to review the permit application and
provide recommendations to the COE regarding impacts,
if any, on living marine resources.

B.

Rivers and Harbors Act of 1899, Section 10 permit.
The COE is the permitting agency.
NOAA-Fisheries
actions same as in Item A above.

c.

Clean Water Act, Section 401, Water Quality
Certification. The State of Hawaii Department of
Health (DOH) is the permitting agency. NOAA-Fisherie s
actions same as in Item A, above.

D.

Federal Coastal Zone Management Consistency Determination.
State of Hawaii, Department of Business and
Economic Development (DBED) is the issuing agency.
If
requested the NMFS will consult with DBED and provide
recommendations as may be required.

E.

Marine Mammal Protection Act (MMPA). NOAA-Fisheries
is the issuing agency. A small take exemption for
certain non-depleted stocks of marine mammals may be
required under the provisions of this Act for some
inter-island cable laying activities.

F.

The Endangered Species Act (ESA), Section 7 consultation process. NOAA-Fisheries is the action agency.
Please note that the consultation process is not a
permitting procedure, however it may be required for
COE permits associated with the cable laying
activities.

.
Item 2. It is our determination that MMPA and ESA rules,
procedures, or forms need not be revised to accommodate the
provisions of the Geothermal and Cable System Development Act of
1988.
Item 3. We anticipate no legal problems in administering the
respective permitting processes required of the NMFS as related
to geothermal development and cable laying proposals known to us
at this time.
Item 4. As you well know, the COE is one of the key federal
permitting agencies regarding this matter and we are pleased to
note they plan to participate as a member of the Geothermal/Cab l e
Interagency Committee.
Item 5. As requested, attached please find copies of the ESA,
MMPA, and implementing regulations. We will endeavor to keep you
informed of any changes in the Acts or the regulations.
We are pleased to be invited to participate with you during the
early stages of the proposed geothermal and interisland cable
development. It is our view that these early consultations wil l
be most helpful and mutually beneficial. If you have any
questions concerning these matters or if we can assist you in any
way please contact me at 955-8831.
Sincerely yours,

~~ates
Paci~~·I~~ands
Enclosures

2

Coordinator
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ENDANGERED SPECIES ACT OF 1973•

§ 1381.
pol1q

CoDp'eMioD&l

Mndtnp

ADd dec:1arattan of

pDl"JXlM*

and

(a) FINoiNos.-The Congress finds and declares that-(1) V'S.rious species of fish, wildlife, and plants in the United
States have been rendered extinct as a conseauence of economic
growth and development untempered by adequate concern !illd
conservation;
(2) other species of fish, wildlife, and plants have been so depleted in numbers that they are in danger of or threatened with
extinction;
·
~ ·
( 3) these species of fish, wildlife, and plants are of esthetic,
ecologioal, educational, historical, recreational, and scientific
valuel.o the Nation and its people;
( 4) the United States has pledged itself as a sovereign state
in the international community to conserve to the extent practicable the various species of fish or wildlife and plants facing extinction, pursuant to-_
(A.) migratory bird treaties with Oanada. and Mexico;
(B) the Migratory and Endangered Bird Treaty with
Japan;
(C) the Convention on Nature Protection and Wlidlife
Preservation in the Western Hemisphere;
(D) the International Convention for the Northwest Atlantic Fisheries;
(E) the International Convention for the High Seas
Fisheries of the North Pacific Ocean;
(F) the Convention on International Trade in Endangered Species of Wild Fauna and Flora; and
(G) other international agreements.
(5) encouraging the States and other interested parties,
through Federal financial assistance and a system of incentives,
to develop 1l.Ild maintain conservation programs which meet national and international standards is a key to meeting the N a.tion's international commitments and to better safeguarding, for
the benefit of all citizens, the Nation's heritage in fish, wildlife,
and plants.
(b) PURPOSES.-The purposes of this Act are to provide a means
whereby the ecosystems upon which endangered species and threatened species depend may be conserved, to provide a program for the
conservation of such endangered species and threatened species, and
to take such steps as !flay be approprin.te to achieve the purposes of the
treaties 11.nd conventions set forth in subsection (a) of this section.
(c) PoLICY.-{1) It is further declared to be the policy of Congress that all Federal departments and agencies shali seek to conserve
•A• Amended by P .L. 94-325. Jane 30. 1976; P.L. 94-3:19, July 12. 1976; P .L. 9:1-212,
December 19, 1977; P.L. 9~32. Nonmber 10, 1978; and P.L. 9~1:19 December 28
19711.
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endangered species and thr-eatened species a.n~ shall utilize their authorities in furtherance of the purposes of th1s Act.
(f) It i.Y further decl<LTed to be the policy of Congress that Federal
agencies shall cooperate 'J.l)ith State and local agencies to resolve water
resource i.8sues in concert with C01UJervation of e'TUlangered gpeci.u.
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De!1n1t10D8

For the purposes of this Act(1) The term "alternative com-seE of action" means all alternatives
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and thus is not limited to original project objectives and agency
jurisdiction.
(2) The term "commercial activity" means all activities of industry
and t~ade, including, buf not limited to, the buying or selling of commodities and activities conducted for the purpose of facilitating such
buying and selling: Provided, however, That it does not include exhibitions of commodities by museums or similar cultural or historical
organizations.
(3) The terms "conserve," "conserving," and "conservation" mean
to use and the use of all methods and procedures which are necessary
to bring any endangered species or thre.atened species to the point at
which the measures provided pursuant to this Act are no longer necessary. Such methodE and procedureE include, but are not limited to, all
activities associated with scientific resources management such as research, census, law enforcement, habitat acquisition and maintenance,
propagation, live trapping, and transplantation, and, in the extraordinary case where population pressures within a given ecosystem cannot
be otherwise relieved, may include regulated takmg.
( 4) The term "Convention'' means the Convention on International
Trade in Endangered Species of Wild Fauna. and Flora, signed on
March 3, 1!!73, and the appendices thereto.
( ~) (A) The term "critical habitat" for a threatened or endangered
species means(i) the specific areas within the geographical area occupied by
the species, at the time it is listed m accordance with the provisions of section 4 of this Act, on which are found those physical
or biological features (I) essential to the conservation of the
species and (II) which may require special management considerations or protection; and
(ii) specific areas outside the geographical area occupied by the
species at the time it is listed in accordance with the provisions of
section 4 of this Act, upon a determination by the Secretary that
such areas are essential for the conservation of the species.
(B) Critical habitat may be established for those species now listed
as threatened or endangered species for which no critical habitat has
heretofore been established as set forth in subparagraph (A) of this
paragraph.
(C) Except in those circumstances determined by the Secretary,
critical habitat shall not include the entire geographical area which
can be occupied by the threatened or endangered species.
(6) The term "endangered species" means any species which is in
danger of extinction throughout all or a significant portion of its
range other than a species of the Class Insecta determined by the Secretary to constitute a pest whose protection under the provisions of
this Act would present an overwhenning and overriding risk to man.
(7) The term "Federal agency" means any department, agency, or
instrumentality of the United States.
(8) The term "fish or wildlif~" means any member of the animal
kingdom, including without limitation any mammal, fish, bird (including any migratory, nonmigratory, or endangered bird for which
protection is also afforded by treaty or other international agreement),
amphibian, reptile, mollusk, crustacean, arthropod or other invertebrate, and includes any part, product, egg, or offspring thereof, or the
dead body or parts thereof.
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( 9) The term "foreign commerce'' include£, among other things,
any transaction( A) bet ween persons within one foreign country;
(B) between persons in two or more foreign countries;
(C) between a person within the united States and a person in
a. foreign country; or
.
(D) between persons within the United States, where the fish
and wildlife in question are moving in any country or countries
outside the United States.
( 10) The term "import" means to land on, bring into, or introduce
into, or attempt to land on, bring into, or introduc~ into, any place
subject to the iurisdiction of the United States, whether or not such
landing, bringmg, or introduction constitutes an importation within
the meaning of the customs law<; Qfthe T"!'nited States.
(11)

Reoea1ed.

Pub.L. 97-304,

~~(b),

Oct 13. 1982, 96 Stat. 1420.

(1 z) The term "permit or license applicant" means, when used with
respect to an action of a Federal agency for which exemption is sought
under section 7, any per..,on whose application to such agency for &
permit or license has been denied primarily because of the application
of section 7 (a) to such agency action.
(13) The term "person'' means an individual, corporation, partnership~ trust, association, or any other private entity, or any officer,
employee, agent, department, or instrumentality of the Federal Government, of any State or political subdivision thereof, or of any
foreign JZOvernment.
(1 Ll) 'l'he term "plant" means any member of the plant kingdom,
including seeds, roots and other parts thereof.
(15) The term {.LSecretary" means, except as otherwise herein providea, the_Secretary of the Interior or the Secretary of Commerce
as program responsibilities are vested pursuant to the provisions of
Reorganization Plan Numbered 4 of 19i0; except that with respect
to the enforcement of the provisions of this Act and the Convention
which pertain to the importation or exportation of terrestrial plants,
the term means the Secretary of Agriculture.
(l 6) The term "s:pecies'' mcludes any subspecies of fish or wildlife
or pfants, and any d1stinct population segment of any species or vertebrate fish or wildlife which interbreeds when mature.
0 7} The term "State" means any of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, American Samoe.,
the Virgin Islands, Guam, and the Trust Territory of the P&ei.fic
Islands.
0 8) The term "State agency" means any State agency, department,
board, commission, or other governmental entity which is responsible
for the management and conservation of fish, plant, or wildlife resources within a. State.
0 9) The term "take" means to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture: or collect, or to attempt to engage in any
such conduct.
00) The term "threatened species" means any species which is
likely to become an endangered species within the foreseeable future
throughout all or a si~cant portion of its range.
The term "Umted States," when used in a geographical context, includes all States.

e1 )

§ 1~.
Generally

Detel'IllinUion of end:Ulgered species a.nd threA.tenoo &p.xies-.

(a) GE::-<EP.AL.-(1) The Secretary shall by regulation prorTIII.Jlgated in accordance with subsection (b) determine whether any
species is an endangered species or a threatened species because or any
of the following factors:

(A) the present or threatened destruction, modification, or curta~lment of its habitat or range;
(B) overutilization for commercial, recreational,
scientific, or educational ourposes;
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(C) disease or predation;
tO) the inadequacy of existing regulatory mechanisms; or
- (E) other natural or manmade factors affecting its
continued existence.

..

~

(2) With respect to any species over which program responsibilities
have been vested in the Secretary of Commerce pursuant to Reorganization Plan Numbered 4 of 1970(A) in any case in which the Secretary of Commerce deter_
mines that such species should( i) be listed as an endangered species or a threatened
spec1es, or
( ii) be changed in status from a. threatened species to an
endangered species, he shall so infonn the Secretary of the
Interior, who shall list such species in accordance with this
section;
(B) in any case in which the Secretary of Commerce determines that such species should(i) be removed from any list published pursuant to subsection (c) of this section, or
( ii) be changed in status from an endangered species to
a threatened species, he shall recommend such action to the
Secretary of the Interior, and the Secretary of the Interior,
if he concurs in the recommendation, shall implement such
action; and
(C) the Secretary of the Interior may not list or remove from
any list any such species, and may not change the status of any
such species which are listed, without a pnor favorable determin_ation made pursuant to this section by the Secretary of
Commerce.
(3) The Secretary, by regulation promul[!aied in accordance
with subsection (b} and to the 7TU1Zimum extent prudent and
determinallle( A) shail, concurrently with making a determination under
paragraph (I) that a species i8 an endangered species or a
threatened specie8, designate any habitat of 811/_;h species which
i8 then considered to be critical habitat; and
(B) may, from time-to-time thereafter as appropriate, revue
BUCh desianation..
.
(b) BA.SIS FOR iJETER!tliNATIONs.-(1) (A) The Secretary shall make
determinations required by subsection (a) (1) solely on the bam of
the best scientific and commercial data available to him after co-nducting a review of the status of the species and after talcing into
account those efforts, if any, being made by any State or foreign
nation, or any political aubdivirJion of a State or foreign nation, to
protect such species, whether by predator control, protection of habitat
and food supply, or other conservation practices, within any area
under its jurisdiction, or on the high seas.
(B) In carrying out thu section, the Secretary shall give consideration to species which have been·
( i) designated as requiring protection from unrestricted commerce by any foreign nation, or pursuant to any international
agreement; or
( ii) identified as in danger of extinction, or likely to become
so within the foreseeable future, by any State agency or by any
agency of a foreign nation that i8 responsible for the conservation
of fi8h or wildlife or plants.
(f) The Secretary shall designate critical habitat, and make revisions thereto, under subsection (a) (3) on the basu of the best scientific
data a1:ailable and ajter talcing into co·TI8ideration the economic impact, and any other relevant impact, of specifyin[[ any particular area
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ru critical habitat. The Secretary rnay exclude any area from critical
habitat if he determines that the benefits of such exclusion outweigh
the benefit8 of 8pecifying BUch area ru part of the critical habitat, unless he determines, bMed on the be.~t scientific and commercial data
available, that the failure to designate such area a8 critical habitat will
result in the extinction of the species concerned.
(3) (A) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553 (e) of
title 5, United States Code, to add a species to, or to remove a 8pecies
from, either of the lilst8 publi8hed under subsection (c), the Secretary
shall make a finding a8 to whether the petition presents BUbstantial
scientific or commercial information indicating that the petitioned
action may be warranted. If BUch a petition i8 found to present BUCh
information, the Secretary shall promptly commence a review of the
stat'U8 of the species concerned. The Secretary shall promptly publish each findmg made under this subparagraph in the Federal
Regi8ter.
(B) Within 11! months after receiving a petition that is found
under BUb paragraph (A) to present substantial information indicating that the petitioned action may be warranted, the Secretary shall
make one of the follouri.ng findings:
( i) The petitioned action i.s not warranted, in which crue the
Secretary siLaLL promptLy publish such finding in the Federal
Regi8ter.
( ii) The p etitioned action is warranted in which ca8e the Secretary shall prmnptly pubLish in the Federal Register a general
notice and the complete text of a proposed reguLation to implement such action' in accordance with paragraph (5).
(iii) 'l'he petitioned action is warranted but that(!) the immediate proposal and timely promulgation of a
fi·n ai reguLation impLementing the petitioned action in
accordance with paragraphs (5) and (6) is precluded by
pending proposals to determine whether any species is a.n
endangered 8pecie8 or a threatt!ned sp~Jcies, and
(11) expeditiou.s progress is being made to add qualified
species to ei.ther of the Lists published under subsection (c)
and to remhve from such lists species for which the protections of the Act are no longer necessary.
in which ca8e the Secretary shall promptLy publish such finding
in the Federal Regi8ter, together with a description and evalwtion of the rea.<Jons and data on which the finding i8 brued.
( 0) ( i) A petition with respect to which a finding is made under
subparagraph (B) (iii) 8hall be trea.ted as a petition that is resubmitted to the Secretary under subparagraph (A) on the date of such
finding and that pre8ents substantial scientific or C07'TIJl'lU3rcial injor. matu;n th.a.t the petitioned action may be warranted.
(ii) Any negative finding describ ed in subparagraph (A) and any
finding described in subparagraph (B) (i) or (iii) shall be subject to
judicial review.
(D) (i) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553 (e) of
title 5, United State8 Code, to revise a critical habitat designation,
the Secretary shall make a finding as to whether the petition presents
substantial scientific information indicating that the revision may be
1oarranted. The Secretary shall promptly publish such finding in the
Federal Regi.ster.
( ii) lV ithin if months after receiving a petition that is found under
cla.U8e ( i) to present substantial information indicating that the requested nvi.sion may be warranted, the Secretary shall determine how
he intends to proceed with the requested revision~ and shall prC/mptly
publish notice of such intention in the F ederal Register.
(4) Except as provided in paragraphs (5) and (6) of this ~tubsec
tion, the provision8 of section 55.] of title 5, United 8tate8 Code ( rela.t-
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ing to rulemalcing procedures), shall apply to any regulatio-n pr07nulgated to carry out the purposes of thi8 .Act.
.
(5) With respect to any regulation proposed by the Secretary to
implement a determination, de8ignaticm, or 1-evision refe0rred to i·n.
8'Ubsection (a) (1) or (3), the Secretary shall.
.
(A) -not less than 90 days before the effectzve date of the

' ..

·- '

regulat~

( i) publish a general notice and the complete text of the
proposed regulation in the Federal Regiater, aru!
.
( ii) give actual notice of the proposed regulatUJ'TI, ( mcluding the complete text of the regulation) t.o the State agency
in each State in wldch the species ia believed to occur, and
to each cownty or equivalent juriadiction i-n which the specia
is believed to occur, and invite the comnnent of 8UCh agency,
and each 8UCh juriadiction: thereon,·
(B) inaojar aa practical, and in cooperation with the Secretary of State, give notice of the proposed regulation to each
foreign nation in which the species ia believed to occur or whose
citizens harvest the species on the high seas, and invite the
comment oj 8UCh nation thereon;
( 0) give notice of the proposed 1-egulation to mch profu&ional scientific organizations aa he deems appropriate;
(D) publiah a aurn:m.ary of the proposed regulation in a new&paper of general circulation in each area of the United State& i1l
which the species is believed to occur; a:nd
(E) promptly hold o-ne public hearing on the propoaed regulation if any person files a request for such a hearing within 45 day&
after the date of pu)Jlication of general notice.
(6) (.A) Within the one-year period beginning on the date on
which general notice is puhli&hed in accordance with paragraph (5)
(.&.) ( i) regarding a proposed regulation, the Secretary shall publiah
in the Federal Regiater( i) if a deteT{l'Tiination aa to whether a specie& is an endangered
species or a threatened species, or a revi.8Um of critical habitat, i8
involved, either(/) a final regulation to implement 8'UCh determination,
(II) a final regulation to implement 8UCh revision or a
finding that such revisicm should not be made!
(Ill) notice that such one-year period is being extended
under subparagraph (B) (i), or
(/V) notice that the prop08ed regulation is being withdrawn under wbparagrcph (B) ( ii), together with the finding on which auch withdrawal is baaed; or
( ii) subject to sub1Jaragraph ( 0), ij a designation of critical
habitat is irvvolved, either(!) a final regulation to implement such designation., or
(II) notice tha.t such one-year period is being extended
under 8UCh 8'U.hparagraph..
(B) (i) If the Secretary finds with respect to a proposed regulation
referred tom subparagraph (A) ( i) that there?.! substantUd disagreement regarding the mfficiency or accuracy of the available data 1-elevant to the determination or revision concerned the Secretary may
extend the one-year period specified in subparagraph (A) for not
more than six months for purposes of soliciting additional, data.
( ii) If a proposed regulation referred to in subparagraph (A) ( i) ia
not promulgated aa a final r~latwn u:ithin auch one-year period
(or longer period if extemion under clause ( i) applies) because the
Secretary finds that there is not rufficient evidence to justify the actio-n
proposed by the regulation the Secretary shall i1Tl/ITI,e,diately 1oithdraw
the regulation. The finding on which a withdrawal is ba&ed shall be
subject to judicial review. The Secretary may not propose a regulatio-n
that ha.8 previously bee·n. withdrawn u11der this clame unless he determines that sufficiere new injorrnatio-n ·is available to warrant such
proposal.
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(iii) If the one-year period specified in subparagraph (A.) i8
extended under claU8e ( i) with respect to a proposed reguLation:, then
before the. close of mch extended period the Secretary shall publish
in the Federal Regi.ster either a final regulation to implement the
determination or re-vision concerned, a finding that the revision shotdd
not be made, or a notice of withdrawal of the regulation under claWJe
( ii), together with the finding on which the withdrawal iSJ based.
(U) A final regulation designating critical habitat of an enda'TV
gered species or a threatened species shall be published concurrently
with the final regulation implementing the determination that such
species is endangered or threatened~ uniess the Secretary deems that( i) it is essential to the conservation of mch species that the
reg'l..lla.tion implementing such determination be promptly published; or
( ii) critical habitat of such species is not then determinable,
in which case the Secretary, with respect to the proposed regulation to designate such habitat, may extend the one-year period
specified in subparagraph (A) by not more than one additional
year, but not later than the close of such additional year the
Jiecretary mWJt publish a final requlat~ based on lt'UCh data aa
may be available at that time, designating, to the rnazinrwnn
extent prudent. such habitat.
(7) Neither paragraph (4), (5), or (6) of this subsection nor section
553 of title 5, United States Code, shall apply to any regulation
i.~sued by the Secretary in regard to any emerge:ncy posing a significant risk to the well-being of any species of fish or wildlife or plants,
·
but only if(A) at the time of pUblication of the regulation in the Federal
Register the Secretary publishes therein detailed reasons why
such regulat·i on is necessary; and
(B) in the case such regulation applies to resident species of
fish or u-!_?.dlife, or plants, the Secretary gives actual notice of
such regulation to the State agency in each State in which lt'UCh
species is believed to occur.
Such regulation shall, at the discretion of the Secretary, talce effect
irMMdiately upon the publication of the regulation in the Federal
Register. Any regulation promulgated under the authority of this
paragraph shall cease to have force and effect at the close of the ~40tlay period following the date of publication u·nless, during such 240d.ay period, the rulemaking procedures which would apply to lt'UCh
regulation without reqard to thi8 paragraph are complied with. If at
any time after issuing an emergency requlation the Secretary determines, on the ba8is of the best appropriate data available to him,
that substantial evidence does not exist to warrant mch regulation,
he shall withdraw it.
·
(8) The publication in the F ederal Reqister of any proposed or
final regulation 1ohich is necessary or appropriate to carry out the
pwposes of,thi8 Act shall i~Zu.~e a summary by the Secretary of_ the
data on wJnch mch reoulatwn 18 ba8ed and shall 8how the relat~on
ship of such data to s"'uch requ1ation:' and if such regulation designates or revues critical habitat, such summary shall, to the 'TlU:LXimum
extent practicable, al.so include a brief description and evaluation of
those actit•ities (whether public or prh:atf.) which, in the opinion of
the Secretary, if undertaken may adver8ely modify 8UCh luihitat, or
may be affected by 8UCh designation.

tc) List.--(1) The Secretary of the Interior
shall publish in the Federal Register a list of all
species determined by him or the Secretary of

Commerce to be endanger~ species and a list of all species de~ennined
by him or the Secretary o! Comm~rce to be ~hreaten.ed ~~ec1es. Each
list shall refer to the species contamed therem by scientific and common name or names, if any, specify with respect to such species over
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what f?O.rtion of_its I"ll:ng~ it is endangered or threatened, and specify
any cnt1eal hab1tat w1thm such range. The Secretary shall from time
to time revise each list '}I"Ubli.shed under the a:uthority of thi8 sub&ection to reflect recent determinations, designations, and revisions made
in accordance with su)iaections (a) and (b).
,~) The Secretary shall( A) conduct, at least once every five years, a review of all
species included in a list which is published pursuant to paragraph
( 1) and which is in effect at the time of such review: and
(B) determine on the basis of such review whether any such
species should( i) be removed from such list;
(ii) be changed in status from an endangered species to
a threatened species; or
(iii) be changed in status from a threatened species to an
endangered species.
Each determination under subparagraph (B) shall be made in accordance with the provisions of subsection (a) and (b).
(d) PRoTECTIVE REGULATIONs.-Whenever any species is listed as
a threatened species pursuant to subsection ( c} of this section, the Secretarv shall issue such regulations as he deems necessarv and ad,•isable
to provide for the conservation of such species. ·The ·secretary may
by regulation prohibit with respect to any threatened species any act
prohibited under section 9 (a) ( 1), in the case of fish or wildlife, or
section 9 (a) ( 2), in the case of plants, with respect to endang-ered
species; except that with respect to the taking of resident spec1es of
fish or wildlife, such regulations shall apply in any State which has
entered into a cooperative agreement pursuant to section l6 (a)) 6 (c)
of this Act only to the extent that such regulations have also been
adooted bv such State.
(e) SrlliLARITY OF APPEAR..<\. NeE CASES.-The Secretary may' by regulation~ and to the extent he deems advisable! treat any specie~ as an
endangered species or threatened species even though it is not listed
pursuant to section 4 of this Act if he finds that(A) such species so closely resembles in appearance, at the
point in question, a species which has been listed pursuant to
such section that enforcement personnel would have substantial
difficulty in attempting to differentiate between the listed and
unlisted species;
(B) the effect of this substantial difficulty is an additional
threat to an endangered or threatened species; and
(C) such treatment of an unlisted species will sub::.-tantially
faciiitate the enforcement and further the policy of this Act.
.
(/) REcoVERY PLANs.-The Secretary shall develop and
rmplement plans (hereinafter in this subsection referred to as "recovery plans") for the conservation and survival of endangered species
and threatened species listed pursuant to this section unless he finds
that such a plan will not promote the conservation oi 'the species. The
Secretary, in developing and implementing recovery plans
(1) slwll, to the maximum extent practicable, give priority to
those endangered species or threatened species moat lilcelty to benefit
from such plans, pa:rticularly those species that a:re, or may be, itn
conflict with construction or other developmental projects or other
f07"TT/,8 of economic activity, and (f) may procure the services of appro~riate public and private agencies. and institutions, and other
q_uahfied persons. Re~overy teams appomted pursuant to this subsection shall not be subJect to the Federal AdVIsory Committee Act.
. . {g) AoENCY GmoELIXES.-The Secretary shall establish, and
pubhsh m the Federal Register, agency guidelines to insure that the
pu~po?es of this .section are achieved efficiently and effectively. Such
gmdelmes shall mclude, but are not limited to-
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( 1) _p_rocedures . for recording the. receipt and the disposition
of petltwns submitted under subsectiOn (b) ( 3) of this section:
{~) cri_t~ria for making the findings required ·under such subsectiOn w1tn ~spect to petitions;
( 3) a rankmg_systel? ~o assis_t in the identification of species
that sh<:mld rece1ve pnonty reVJew under subsection (a) (1) of
the sectwn; and
( 4) a system for developing and implementing, on a priority
basis, recovery plans under subsection (f) of this section.
The Secretary shall provide to the pubhc notice of, and opportunity to submit written comments on, any guideline (including
any amendment thereto) proposed to be established under this
subsection.
(h) If, in the case of any regulation proposed by the Secretary
under the authority of ~his section, a State agency to which notice
thereof was given in accordance with subsection (b) (5) (.A) (ii) files
comments disagreeing with all or part of the proposed requlatwn,
and the Secretary issues a final regulation which is in conflict with
such comments. or if the Secretary jail8 to adopt a regulation pursuant to an action petitwned by a State agency under subsectwn (b)
(S), the Secretary shall submit to the State aqency a writteen justlfication for his failure to adopt regulations consistent with the agency:& comments or petition.

(a) PROGRAM.-The Secretary, and the Secretary of Agriculture with respect to the ~ ational Forest System, shall establish and
implement a program to conserve fish, wildlife, and plants, including
those which are listed as endangered species or threatened species pursuant to section 4 of this Act. To carry out such a program, the appropriate Secretary..
( 1) shall utilize the land acquisition and other authority under
the Fish and Wildlife Act of 1956. as amended. the Fish and Wildlife Coordination Act, as amended, and the :.\Iigratory Bird Conservation Act, as appropriate; and
(2) is authorized to acquire by purchase, donation, or otherwise, lands, waters, or interest therein, and such authority shall
be in addition to any other land acquisition authority vested in

him.
(b) ACQmsmoxs.-Funds made n.vailable pursuant to the Land
and Water Consen·ation Fund Act of 1965, as amended, may be used
for the purpose of acquiring lands, waters, or interests therein under
·,.. subsection. (a) of this section.

§ 1535.

Cooperation with States-Generally

(a) GESEH.AL.-In carrying out the program authorized by
this Act, the Secretary shall cooperate to the maximum extent practicable with the States. Such cooperation shall include consultation
with the States concerned before acquiring any land or water, or
interest therein, for the purpose of conserving any endangered species
or threatened species.
(b) YfAXAGDI:EXT AGREDI:EXTS.-The Secretary may enter into
agreements with any State for the administration and management
of any a rea established for the conservation of endangered species or
threatened species. Any reYenues derived from the administration of
such areas under these agreements shall be subject to the provisions
of section 401 of the A.ct of June 15, 1935 ( 49 Stat. 383; 16 U.S.C.
"715s).
(c) ( 1) CooPER.nn·E AGRF.DrEXTS.-In furtherance of the purposes
of this Act. the Secretary is authorized to enter into a cooperative
agreement in accordance with this sPction with any State which
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Pstablishes aml maintains nn adt>quute and nctiYe program for the
consen·ation of enclangere1l specie!) and threatened species. '\Vi thin
one hundr£>d and twentv davs after the Secreturv recen·es a certified
copy of such n proposei.l State program. he shall make a determination whether such prog-ram is in accordance with this Act. Unless he
determines. pursuant to this parag-raph. that the State program is
not in acconlance with this .\ct. he shall enter into a cooperative
agreement with the ~tate for the purpose of assisting in implementaan adPCJnatP. ancl acti,·e program for the conservation of endangered
tion of the State program. In ordPr for a State prol!ram to be deemed
speciPs and threatened sprcies. the Seuetary must find , and annually
thereafter reconfirm such finding. that under the State program(A) authority resides in the State agency of conserve resident
species of fish or wildlife 1letermined by the State agency or the
Secretarv to be enclangerNl or threatened;
(B) the State agency has established acceptable conservation
programs, consistent with the purposes and policies of this Act,
for all resident species of fish or wildlife in the State which are
deemed by the Secretary to be endangered or threatened, and has
furnished a copy of such plan and program together with all
pt•rtinent drtails, in formation, and data requested to the
SecrPtary:
(C) the State agency is authorized to conduct investigations
to ch•tPrmine the status and requirements for survival of resident
spec iPs of fish and wildlife;
(D) the State n:.rency is authorizeu to establish programs,
including the acquisition of land or afjuatic habitat or interests
therein. for the co~tsrrvation of resident. endangered or threatened
species of fish or wildlife; and
(E) provision is made for public participation in designating
resident species of fish or wildlife as endangered or threatened,
or that under the State program(i) the rerptirerOPnts set forth in paragraphs (3), (4), and .
(5) of this subsection are complied with. and
(ii) plans are included under which immediate attention
will be given to those resident species of fish and wildlife
which are determined hy the Secretary or the State agency
to be endang-ered or threatened and which the Secretary and
the State ai!ency agree are most urgently in need of conservation programs: excPpt that a cooperative agreement
entered into with a ~tate whose prog-ram is deemed adequate
anrl active pursuant to clause ( i) and this clause and t.his
subparagraph shall not affect the applicability of prohibitions set forth in or authorized pursuant to section 4 (d) or
section 9(a) (1) with respect to the taking of any resident
endangered or threatened species.
(2) In furtherance of the purposes of ·this Act, the Secretary is
authorized to enter into a cooperative agreement in accordance with
this section with any State which establishes and maintains an
adequate and active program for the conservation of endangered
species and threatened species of plants. ·w ithin one hundred and
twenty days after the Secretary receives a certified copy of such a
proposed :)tate program, he shail make a determination whether such
program is in accordance with this Act. unless he determines, pursuant to this paragraph, that the State program is not in accordance
with this Act, he shall enter into a cooperative agreement with the
State for the purpose of assisting in implementation of the State
program. In order· for a State program to be deemed an adequate and
active program for the consen-ation of endangered species of plants
and threatened species of plants, the Secretary must find, and annually
thereafter recontirm such finding, that under the State progrnm(A) authority resides in the .State agency to conserve resident
species of plants determined by the State agency or the Secretary
to hn endsuHTP.rP.ci or threatened;
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(B) the ::)tate agency has established acceptable consen·ation
programs, consistent with the purposes and policies of this _\.ct,
for all resident species of plants in the State which are deemed
by the Secretary to be endangered or threatened, and has furnished a copy of such plan and, program together with all
pertinent details, information, and data requested to the
::)ecretary·
(C) th~ State agency is authorized to conduct investigations
to determine the status and requirements for survival of resident
species of plants; and
(D) provision is made for public participation in designating
resident species of plants as endangered or threatened; or that
under the State program(i) the requirements set forth in subparagraphs (C) and
(D) of this paragraph are complied with, and
(ii) plans are mcluded under which immediate attention
will be given to those re!'ident species of plants which are
determined by the Secretary or the State agency to be endangered or threatened and which the Secretary and the State
agency agree are most urgently in need of conservation programs; e:xcept that a cooperative agreement entered into with
a State whose program is deemed adequate and active pursuant to clause ( i) and this clause shall not affect the applicability of prohibitions set forth in or authorized pursuant to
section 4 (d) or section 9 (a) ( 1) with respect to the taking
of any resident endangered or threatened species.
.
(d) ALLOCATIOX OF Fuxos.-( 1) The Secretary is authorized to
provide financial assistance to any State, through its respective State
agency, which has entered into a coo(Jerative agreement pursuant to
subsection (c) of this section to assist m de\·elopment of proiZrams for
the conservation oi endangered and threatened species. The Secretary
shall make an allocation of appropriated funds to such States based
on consideration of(A) the international commitments of the United States to
protect endangered species or threatened species;
(B) the readiness of a State to proceed with a conservation
program consistent with the objectives and purposes of this Act;
(C) the number of endangered species and threatened species
within a State;
(D) the potential for restoring endangered species and
threatened species within a State; and
(E) the relative urgency to initiate a program to restore and
protect an endangered species or threatened species in terms of
survival of the species.

1

· So much of any appropriated funds allocated for obligation to any

State for any fiscal year as remains unobli gated at the close thereof
is authorized to be made available to that State until the close of the
succeeding fiscal year. Any amount allocated to any State which is
unobli gated at the end of the period during which it is available fo:expenditure is authorized to be made available for expenditure by the
Secretary in conducting programs under this section.
(2) Such cooperative agreements shall provide for (A) the actions
to be taken by the Secretary and the States; (-B) the benefits that are
expected to be derived in connection with the conservation of endangered or threatened species; (C) the estimated cost of these actions;
and (D) the share of such costs to be borne by the Federal Govern·
ment and by the States; except that(i) the Federal share of such program costs shall not exceed
75 percent of the estimated program cost stated m the agreement;
and
(ii) the Federal share may be increased to
90 percent wheneYer two or more States ha\·ing a common interest
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m one or more entla.ngered or threatenetl species, the conservation of which may be enhanced by cooperation of such States,
enter jointly into agreement with the Secretary.
·
The Secretan- rna>. jn his discretion. and under such rules and
regulations as he may prescribe, ad\·a.nce funds to the State for financing the Cnited States pro rata. share agreed upon in the cooperative agreement. For the purposes of this section, the non-Federal share
may, in the discretion of the Secretary, be in the form of monev or
real propE:>rt:y. the value of which will be determined by the Secretary
whose decision shall be final.
(e) Rnn:w OF ST.\TE PROGRA)Is.-A.nv action taken bv the Secretary under this section shall be subject "to his periodic review at no
greater than annual intervals.
(f) Co:uucTS BETWEEN FEDEnAL AND STATE LAws.-Any State law
or regulation which applies with respect to the importation or exportation of. or interstate or foreign commerce in, endangered species
or thrE>atE>necl_ specie~ ~s void to _the extent that it may e.ffectively (1)
per·m1t what IS proh1b1ted by this Act of by any regulatiOn which implements this _\ct, or (2) prohibit what is authorized pursuant to an
E:'Xe!Dpt_ion or permit. provided_ for in this _\ct or in any regulation
wh1ch lmplE:>ments tlus Act. This ..:\.ct shall not otherwise be construed
to void any State law or regulation which is intended to conserve
migratory, resident, or introduced fish or wildlife, or to permit or prohibit sale of such fish or wildlife. Any State law or regulation respecting the taking of an endangered speci~ or threatened species may be
more restric~ive than the exemptions or permits provided for in this
Act or in any regulation which implements this Act but not less restrictive than the prohibitions so defined.
(g) TRANSITION.-(!) For purposes of this subsection, the term
"establishment period" means, with respect to any State, the period
begirming on the date of enactment of this Act and ending on whichever of the following dates first occurs: (A) the date of the close of
the 120-day period following the adjoummr.nt of the first regular
session of the lE>gislature of such State which commences after such
date of enactment, or (B) the date of the close of the 15-month period
following such date of enactment.
(2) The prohibitions set forth in or authorized pursuant to sections 4(d) and 9(a) (1) (B) of this Act shall not apply with respect
to the taking of any resident endangered species or threatened specie;;
(other tnan species listed·in Appendix I to the Convention or otherwise specifically covered by any other treaty or Federal law) within
any State-(A) which is then a party to a cooperative agreement with
the Secretary pursuant to section 6 (c) of this Act (except to the
extent that the taking of any such species is contrary to the law
of such State) ; or
(B) except for any time within the establishment period
when(i) the Secretary applies such prohibition to such species
at the request of the State, or
(ii) the Secretary applies succh prohibition after he finds,
and publishes his finding, that an emergency exists posing
a significant risk to the well-being of such species and that
the prohibition must be applied to protect such species. The
Secretary's finding and publication may be made without
regard to the public hearing or comment provisions of s~ction
553 of title 5, United States Code, or any other pronswn of
this Act; but such prohibition shall expire 90 days after the
date of its imposition unless the Secretary further extends
such prohibition by publishing notice and a statement of
justification of such extension.
(h) REGULATIO~s.-Thc Secretary is authorized to promulgate such
regulations as may be appropriate to carry out the pro,·isions of this
section relating to financial assistance to States.
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Interagency cooperation

(a) FEDERAL AGEXCY AcTIONS AND CoxsuLTATIO:-<s.-(1)

The Secretary shall review other programs administered bv him and
utilize such programs in furtherance of the purposes of th1s Act. All
other Federal agencies shall. in consultation with and with the assistance of the Secretarv. utilize their authorities in furtherance of the
purposes of this Act by carrying out programs for the conservation of
endangered species and threatened species listed pursuant to section
4 of this Act.
(2) Each Federal agency shall, inconsultation with and "·:ith the
assistance of the Secretary, insure that an_v action authorized. funded,
or carried out bv such a~rencv (hereinafter in this section referred to
as an "agency ~tion") is not likely to jeopardize the continued existence of any endangered species or threatened species or result in the
destruction or adverse modification of habitat of such species which
is determined by the Secretary, after consultation as appropriate with
affected States, to be critical, unless such agency has been granted an
exemption for such action by the Committee pursuant to subsection
(h) of .this section. In fulfilling the requirements of this paragraph
each agency shall use the best scientific and commercial data available.
(3) Subject to such guidelines G.8 the Secretary may establish, a
Federal agency shall con.mlt ·with the Secretary on a:ny prospective
agency action at the request of. and in coopera.iion with, the prospecti-ve permit or licenM applicant if the ap plicant ha8 reason to believe
that an endangered· -~pecies or a threatened 8pecies may be preBent
in the area affected by his project and that implementation oj such
action 1cilllikely affect such species.
~
( 4) Each Federal agency shall confer with the Secretary on
any agency action which is likely to jeopardize the continued existence
of any species proposerl to be listed 1mder section 4 or result in the
destruction or adverse modification of critical habitar. proposed to be
designated for such species. This paragraph does not require a limitation on the commitment of resources as described in subsection (d).
(b) 0 l'l.VJO.\' oF SECRETARY.-(1) (A.) OoMttltation under subsection
(a) ( 2) tcith respect to any agency action slw.ll be concluded within
the 90-day period beginning on the date on ·which initiated or, subject to subparagraph (B). within 8UCh other period of time as is
mutually agreealJ~ to the Secretary and the F ederal age'MY;
(B) in the case oj an agency action involving a permit or licen8e
applicant, the Secretary and the Federal agency may not mutually
agree to conclude consultation within a period exceeding 90 days
u-nless the S ecretary, before the close of the 90th day referred to in
BUb paragraph (A)( i) if the consultation period proposed to be agreed to will end
before the J50th day after the date on which consultation was
initiated, submits to the applicant a written statement setting
forth( I) the reG.8ons why a longer period is required;
(II) the inj07'17W1ion that is required to complete the consultation; and
(Ill) the estimated date on which coruultation will be
completed; or
( ii) if the consultation period proposed to be agreed to will
end 150 or more days after the date on which c011.8ULtation WG.8
initiated, obtains the consent of the applicant to such period.
The Secretary and the F ederal agency may mutually agree to extend
a consultation period established under the preceding sentence if the
Secretary, before the close of such period, obtains the consent of the
applicant to the extension.
(2) Consultation uru/-er subsection (a) (3) shall be concluded within
such period as is agreeab le to the Secretary, the F ederal agency, and
the applicant concerned.
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(S) (A) Promptly after conclU8wn of conrultation under paragraph
or (S) of subsection (a)~ the Secretary shall provide to the Federal
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agency and the applicant, if any, a written statement setting forth
the Secretary's opinion., and a summary of the informaiion on which
the opinion is based. detailing how the agency action affects the
species or its critical habitat. I I jeopardy or adverse modification is
found, the Secretary shall suggest those reasonable and prudent alternatives which he believes would not violaie subsection (a) (f) and
can be taken by the Federal agency or applicant in impLementing tM
agency action.
(B) C on&ultation under subsection (a) ( 3), and an opinion is rued by
the Secretary incident to such c01L8ultatio~ regarding an agency action shall be treated respectively as a comultation unde:r subsection
(a) (f) , and as an opinion issued after comultatwn under such subsection, regarding that action if the Secretary reviews the action before it is commenced by the Federal agency and finds, and notijiu
such agency, that no significant changes have been made with respect
to the action and that no significant change has occurred regarding
the information u.sed during the initial consultation.
(4) If afttr coruultation under 8Ubsection (a) (f), the Secretary
concludes that-(A) the agency action will not violate such suhsection., or offers
reasonable and prudent alternatives which the Secretary believes
would not violaie such suhsection; and
(B) the taking oI an endangered species or a threatened species
incidental to the agency action will not violate such subsection,·
the Secretary shall provide the Federal agency and the applicant conce'rTI.ed. if any, with a written statement that( i) specifies the impact of such incidental tah:inq on the specie8,
( ii) specifies ·those reasonablt and pr.udent measures thai the
Secretary considers necessary or appropriate to minimize such
impact, and
(iii) sets j orth the terms and conditions (including, but not
limited to, reporting requirements) that must be complied with
by the Federal agency or applicant (ij any,), or both, to implement
the measures specified under clau.se ( ii).
(c) BIOLOGICAL ASSE.SSMEXT.-( l) To facilitate compliance with the
requirements of subsection (a) (i) each Federal agency shall, -with
respect to any agency action of such agency for which no contract for
construction has been entered into and for which no construction ha.s
begun on the date of enactment of the bnaangered tipecies Act Amendments of UJ7!.:l, request of the Secretary information -whether any
species which is listed or proposed to be listed may be present in the
area of such proposed actwn. lf the ::;ecretary aavises, based on the
best scientific ana commercial data available, that such species may be
pre~nt, :men agency shall conduct a biological assessment for the purpose of identifying any endangered species or threatened species wuich
1s likelv to be affected bv such action. ::;uch assessment shall be completed ·within 180 days after the date on which initiated (or within
such other period a.s 1s mutually agreed to by the :::iecretary and such
agency, except that if a pe1'Tmt or licen.se applicant is involved, the
1<50-day period -may not be extended unless wch agency provides the
applicant, before th.e close of such period, with a written statement
setting forth the estimated length of the proposed exttn&ion and the
reason.s therefor) and, before any contract for construction is entered
into and before construction is begun with respect to such action. Such
assessment may be undertaken as part of a l<ederal agency's compliance with the requirements of section 102 of the .Xatwnal Environmental Policy Act of 19ti9 (42 U.S.C. 4332).
(2) Any person who may wish to apply for an exemption under
subsection (g) of this section for that action may conduct a biological
assessment to identify any endangered species or threatened species

.'
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which is likely to be alfecteu uy such acti on. Any such bioiogical assessment must. however, lJe conducteJ in cooperation with the Secretary
and under the !:iuperYision of the appropnate Federal agency.
t d) Lr:lilTATIOX ox Co.ll.lnnn:xT OF REsocncES.-After initiation
of consultation required under subsection (a) (2), the Federal agency
and the permit or license applicant shall not make any irreversible or
irretrievable commitment of resources with respect to the agency action which has the effect of foreclosing the formulation or imPlementation of any reasonable and prudent alternative measures whlch would
not violate subsection (a) ( 2).
(e) ( 1) EsL\BLISH:\!EXT OF Co.lDHTTEE.-There is established a committee to be known as the Endangered Species Committee (hereinafter in this section referred to as the "Committee").
(2) The Committee shall review any application submitted to it pursuant to this section and determine in accordance with subsection (h)
of this section whether or not to grant an exemption from the requirements of subsection (a) ( 2) of this action for the action set forth in
such application.
( 3) The Committee shall be composed of seven members as follows:
(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection
Agency.
(E) Tne Secretary of the Interior.
(F) The Aaministrator oi the :National Oceanic smd Atmo.:;pheric Administration.
- (G) The President. after consideration of any rrcommendations received pursuant to subsection (g) (2) (B) shall appoint
one individual from each afiected State, as determined by the
Secretarv. to be a member of the Committee for the consideration
of the application :for exemption for an agency action with resoect to which such recommendations are made. not later than 30
d-ays after an application is submitted pursuant'to thi.:; section.
( 4) (A) Members of the Committee shall receive no additional pay
on. account of their service on the Committee.
(B) While away from their homes or regular places of business in
the performance of services for the Committee. members of the Committee shall be allowed travel expenses! including per diem in lieu of
subsistence, in the same manner as persons employed intermittently in
the Government serYice are allowed expenses under section 5703 of
title 5 of the United States Code.
( 5) (A) Five members of the Committee or their representatives
shall constitute a quorum for the transaction of any func~ion of the
Committee, except that, in no case shall any representative be considered in determining the existence of a quorum for the transaction of
any function of the Committee if that function involves n vote by the
Committee on anv matter before the Committee.
(B) The Secretary of the Interior shall be the Chairman of tLe
Committee.
(C)) The Committee shall meet at the call of the Chairman or five
of its members.
(D) All meetings and records of the Committee shall be open to the
public.
( 6) Upon request of the Committee, thE' hPad of any Federal agency
is authorized to detail, on a nonreimbursable basis, any of the personnel of such agency to the Committee to assist it in carrying out its
duties under this section.
(7) (A) The Committee may for the purpose of carryin~ out its
duties under this section hold such hearings. sit and act at such times
and places, take such testimony, and receive such evidence, as the
Committee deems ud\·isable.
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(B) When so authorized by the Committre. any rnernLer or agent
of the Committee rna Y take anv action whrn the Committee is authorized to take by this paragraph.
.
(C) Subject to the Privacy Act. the Committpe may secure directly
from any Federal agency information necessary to enablt> it to carry
out its duties under this section. Upon request of the Chairman of
the Committee, the head of such Federal agt>ncy shall furnish such
information to the Committee.
(D) The Committee may use the United Stntes mnils in the same
manner and upon.the same condition~ as a Federal agency.
(E) The .Administrator of General Services shall prO\·ide to the
Committee on a reimbursable basis such administrative support services as the Committee may request.
( 8) In carrying out its duties under this section, the Committee may
promulgate and amend such rules. regulations, and proct>dures, and
issue ami amend such orders as it deems necessary.
(D) For the purpose of obtaining information necessary for the
con::;iJemtion of an application for an exemption under this section
the Committee may i::;::;ue subpoenas for the attendance and testimony
of witnesses _and the produ_ction _ of relevant papers, books, and
documents .
' . (10) In no cast'· sl_1all an v representative-, including a representa- ··
tlve of a. 111emb~r _de~1gnatt>ct pursuant to paragraph t3) (G) of this
::-ub;;:ernon, be ehg1ble to ca~t a \'Ote on uehalf of anv member.
(f) Hwt·L.\TIUXs.-Xot. later than DO davs after' the date of enactment of the Endangeretl Species _\.ct _\.men.dments of 1978, the Secrerury ,;hall pmmnlgate r£'gulations which set forth the form and manner in whid1 applications for l'Xt>mption shall be submitted to the
Secrrrary and thP information to ue contained in such apolications.
Su~h regulations shall require that information submitted in an applicnt lOll b_~ the head of an~- Federal agency wit!1 respect to any agency
action incllllll' but not he limited to-(1) a. description of the consultation protess carried out pursuant to :-;uusrction (a) ( 2) of t hi~ section betwt>en the head of the
Fed er-a I :12'enrv and the Secretarv: and
(2) :1 s'iat£'1it£'nt dC'scribing- w'hy such action cannot be altered
or mollifi('(l to con fonn with the requirPments of subsection (a) (2)
oft his section.

.. ·~
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(1) _\. .Ft>lh•ml ag-£'nrv. the Go,·ernor of the State in which s.n agency

action '""ill occur:. if·:;ny, or a permit or license applicant may apply t(J thl' :--;e<:r£'tary for an exemption for an agency action of sue?
agency if. after con!-'nltntion under :;:nhsect.ion (a)(::!), the Secretary s
opinion tuHler suhsPction (hl indi,•~ttes that the agPncy action would
\·iolatl' =-nh=-rction (a) ( ~ l.
.·1n appZication for an exemption shall
he r.m18idered initially by the Secret rn·y in the manner provided for in
thi8 .wb.Yectwn, llnd .Yha.ll br conside1'ed by the Committee for a final
rletuminatio-n lflldf't subsection (h) after a repm·t u made pursuant
to pumgraph (5). The upplic.ant for :m exemption shall be referred
to a!" tlw "rxt>mprion appli<'ant" in thi~ ~ection.
(2) ( .\)
An ea;emption applicant shall submit a written application to the Secretary, in a form prescribed under sUbsection (f), 1Wt later than 90 days after the completion of the
con.rultatU:m process; except that, in tM ca8e of any agency action
involving a permit or licen8e applicant, 8UCh application shall be sul>mitted not later than 90 days . after the date on which the Federal
agency ccmcerned takes final agency action with respect to the usuance
oj the permit or li.cen.se. For purposes of the preceding sentence, the
term "final agency action mea1l8 (i) a di8positU:m by an agency with
re.Ypect to the u8UlLnce of a permit or license that u lfltbject to admi:nistrative re1-·iew, whether or 1Wt such di8position u 8Uhject to judicial

. .!
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review; 0'1" (ii) if .uiministrati've reL·if' IC i8 ~ought 1cilh r(·spect to Eruch
dispoBition, the decision resulting after such review. Such application
shall set forth the reasons why the exemption applicant crmsiders that
the agency action meets the requirements for an exemption under this
subsection.
(B) Upon receipt of an application for exemption for an agency
action under paragraph ( 1), the Secretary shall promptly ( i) notify
the Governor of each affected State, if anv, as determined bv the Secretary, and request the Governors so notified to recommend individuals to be appointed to the Endangered Species Committee for ~onsidera
tion of such application; and (ii) publish notice of receipt of the application in the Federal Register, i71Cluding a swmmary of the inf01'mation contained in the application and a description of the agency
action with respect to which the application jM exemption has been

filed.

(3) The Secretary slwll within 20 days after the receipt of an application for exe1nptian. 0'1" within 87.teh other peri.od of time as u
mutually agreeable to the exemption applicant and the Secretary(A) determine that the Fnleral agency concl'rned and the exemption applica.n t have( i) carried out the co.n,ml ta.tion rnJ>an8ibilities dnr.ribed
in subsection (a) in good faith a.nd made a. rea.wnable and
responsible effort to d~velop and fairly consider modificatioru
or reasrJnalJlP and p rud~nt alternath•es to the propo.<Jed agency
acfiO'n which 'I.Wuid ?Wt ·violate subsection (a) (g);
( ii) C(fTlducted any biological I.Msessmen.t required by subsection (c); and
(iii) to the extent deteT'JTl,inable within the ti?ne provided
herein refrained jrrJm making any irreve1· sible 0'1" iTretriev3-ble c/nnmii?nent oj- resO'Urces prrJhiJJited by subsection {d);

or

(B) deny the application jor exempti&n because the Federal

aaencv cO'nCarned 01' the exe11tpt~ applica·n t have not ?net the
r"'eauirements set forth in 8ubpara.graph (A) ( i), ('i.i), and (iii).
Th e denial of an applic_atio;z. ·under s-ubpaTagraph (B) ~lw.l! b~ c_&n:sidered final agency actwn JO'r pnrposes of chapter 7 OJ t~tle o, U·m ted
States Code.
(4) If the S ecreta:ry determines that the Federal agency concerned
and the exemption applicant ha.ve met the reguirements set forth in
paragraph ( J) (A) { i), ( ii), and (iii) he shaLl, in consultat~ with
the Mem);ers of the CrJmmittee, hold a hearing O'n the application fO'r
exemption in accrJrdance with sections 55!,., 555, and 556 (other than
subsection (b) (I) and (2) thereof) of title 5, United S tates t;ode,
and prepare the rep01't to be submitted pursuant to paragrap/L (5).
·
(5) Witkin 140 days after ma.ld.ng the deteT'Ti'Linati()71.8
under pa.ragraph (3 ) ffT within S'l.tCh other period of time as is m.utuaUy
agreeable to the exemption applicant and the Secretary~ the Ser.:reta1y
shall submit to the CrJmmittee a report diseu&sing(A) the avai la bility of reasonable and p1·udent alternatives to
the agency action. and the nature and extent of the benefits of the
agency action and of alternative cou rses of action consistent with
conserving the species or the critical habitat;
(B) a summary of the evidence concerning whether or not the
agency action is in the public interest and is of national or regional
significance;
(C) appropriate reason able mitigation and enhancement measures which should be considered by the Committee ; and
(D) whether the F ederal agency crJncerned and the I:'Xem.ption
a?plioant refrained frrJm making any irreversible ffT irretrie'l-·able
com;m.1"tment of rcsO'Urces prohibited by subsecti.on (d).

._.
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( 6) To the exter.t practicable within the time required for
action under subsection (g) of this sec~ion. ~~:nd except t? the ~xtent
inconsistent with the requirements of thts section. the consH1eratwn of
any application for n.n e;n•mption_ under this ~ection and the ~onduct
of any hearing under th1s subsectwn shall _be m accordance ';tth~~c
tions 554, 555, and 556 (other than subsectiOn (b) (3) of sectwn ;Jo6)
of title 5, United States Code.
(7) Cpo-n. requ.nt of the Stcrelnr-J(, the Ju.ad of a::"Y Federal agency
i8 a:uthorized to detail, on a 11onre1mb-ursable basls, any of the per!iOnne/. of such agency to the Secretary to assist him in carrying out
hi~ duties U?ldt'r this sectio-n.
(8) All meetings ancl re~orrl.s resulting
.
;rom actirities pursuant to thi.~ .m.b!IPrfion shall be open to the public.
· (h) ExDrPTiox.-(1) The CommittPP shall mnke n final determination whether or not to g-rnnt an exemption \Vithin 30 days after
ucei.vin.g th.- rt•po-rt r;j the Secrt'f(lry JYIL.rsuant to subsf'ctinn (g) (5).
The C'ommittC'e ~hall grant. an C'XPmption from the requirements of
subsection (a) (2) for an agency action if. by a vote of not less than..
fi,·e of its mC'mbers ,·oting in person~
(A) · it determines on the reC'ord. based on the report of the
-.r;;;et•rrtary. the rer.o-rtl of the hl'tt.rin.g held nnder
.
su.bu: ctim~ (g) (4). and on such other testimony or evidence as it
may receive~ that( i) there are no reasonable and prudent alternatives to the
agency n.ction ;
( ii) the benefits of such action clearly outweigh the benefits
of alternati,·e courses of action consistent with conservine- the
species or its critical habitat. and such action is in the public
interest:
(iii) the action is of re!lional or national significance; and
(iv) 11eith er the F ederal agency concerned nor the exempthm applicant TTUTde any irre7• P.rsiblP. o-r irretrievable commitm.rnt of rnO'Urce.Y prohibited by 8'Ubsection (d),' and
(B) it establishes such reasonable mitif!"ation and enhancement
measures, including-. but not limited to. live propagation, transplantation. and habitat acquisition and improvement. as are necessarv and appropriate to minimize the adverse effects of the ag-ency
action upon the endang-ered species, threatened species, or critical
habitat concerned.
•
Any final determination bv Committee under t i:. is subsection she.ll
be considered final agency action for puposes of ci::. pter 7 of title 5 of
the United States Code.
(2) (A) Except as provided in subparag-raph (B). an exemption for
an agency action granted under paragraph ( 1) shall constitute a permanent exemption with respect to all endangered or threatened species
for the purposes of completing such agency action(i) regardless whether the species was identified in the biological assessment; and
(ii) only if a. biological a.ssessment has been conducted under
subsection (c) with respect to such agency action.
(B) An exemption shall be permanent under subparagraph (A)
unless-(i) the Secreta.ry finds, based on the b<>_st scientific and commercial data. available, that such exemption would result in the
extinction of a. species that was not the subject of consultation
under subsection (a) ( 2) or was not identified in any biological
assessment conducted under subsection (c), and
(ii) the Committee determines withm 60 days after the date
of the Secretary's finding that the exemption should not be
permanent.
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If the :::)ecret.ary makes a finding described in clause ( i) , the CommittN• shnll mPet with respect to the matter within 30 days after the
date of the finding.
(i) l~Evu:v,r Bi." bECRF.TARY OF STATE.-Notwithstanding any other
provision of this Act, the Committee shall be prohibited from considering for exemption any application made to it, if the Secretary of
Smte! aiter a review of the proposed agency action and its potential
implications, and after hearing, certifies, in writing, to the Committee
within 60 days of any application made under this section that the
granting of any such exemption and the carrying out of such action
would be in violation of an international treaty obligation or other
international obligation of the United States. The Secretary of State
shall, a.t the time of such certification, publish a copy thereof in the
Federal Re~rister.
(j) Notwithstanding any other provision of this Act. the Committee
shall grant an exemption for any agency action if the Secretary of
Defense finds that such exemption is necessary for reasons of national
security.
(k) SPECIAL PROVISIONS.-An exemption decision by the Committee
under this section shall not be a major Federal action for purposes
of the National Environmental Policv Act of 1969 ( 42 U.S.C. 4321
et seq.): Provided, That an environmental impact statement which
discusses the impacts upon endangered species or threatened species
or their critical habitats shall have been previously prepared with
respect to any agency action exempted by such order.
( 1) Co~MTITEE ORDERs.-( 1) If the Committee determines under
subsection (h) that an exemption should be granted with respect Lo
:my agency action, the Committee shall issue an order granting the
exemption and specifying the mitigation and enhancement measures
established pursuant to subsection (h) which shall be carried out and
paid for by the exemption applicant in implementing the agency action. All necessary mitigation and enhancement measures shall be authorized prior to the implementing of the agency action and funded
concurrently with all other project features.
(2) The applicant receiving such exemption shall include the costs
of such mitigation and enhancement measures within the overall costs
of continuing the proposed action. X otwithstanding the preceding sen tence the costs of such measures shall not be treated as project co::;ts
:for the purpose of computing benefit-cost or other ratios for the proposed action. Any applicant may request the Secretary to carry out
such mitigation and enhancement measures. The costs incurred by the
Secretary in carrying out any such measures shall be paid by the applicant receiving tlle exemption. Xo later than one year after tJ1e
granting or an exemption, the exemption applicant shall submit to tile
vouncil on Environmental Quality a report describing its compliance
with the mitigation and enhancement measures prescribed by this sec·
tion. ;:,uc!l re)Jort shall be sul.Jmitted annuallv until all such mitil!ation
and enhancement measures have been compieted. Notice of the public
a vailabillty of sucn reports shall be pu blisned in the .Federal Keg1ster
by the Council on Ennronmental Quality.
(m) NoncE.-The 60-day notice requirement of section ll (g) of this
_\ct snall not apply with respect to review of any final Jetermmatwn
of the Committee under subsection (h) of this section granting an exemption irom the requirements of subsection (a) ( 2) of this section.
(n) JunrCL\L Rnu:w.-Any person, as defined by section 3(13) of
this Act, may obtain judicial review, under chapter 7 of title 5 of the
United States Code, of any decision of the Endangered Species Committee under subsection (h) in the Cnited States lourt of Appeals for
( 1) any circuit wherein th e agency action concerned will be, or is being,
carried out, or (2) in any case in which the agency action will be, or
is being, carried out outside of any circuiL the District of Columbm,
by filing in such court within 90 days after the date of issuance of the
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ecision. a written petition for review. A c y of sut:h petition shall be
transmitted bv the clerk of the court to the Committee and the Committee shall fiie in the court the record in the proceeding, as provided
in section ~112, of title ~H, united States Code. Attorneys designated
uy the Endangered Species Conunittee may appear for, and represent
the Committee in anv action £or re,·iew under this subsect1on.
(o) .".'otwithstanding section8 4(d) and 9(a) (1) (B) and (C) or
any regulation promulgated to implement either :rnch section( 1) any action jor 1ohich an exemption is granted under sulJsection (h) shaU rwt be considered to be a taking of any endangered species or threatened specie8 with respect to any activity
1ohich is necessary to carry out such action; and
(2) any taking that i.s in compliance with the te1ws and conditions specified in a written statement provided under subsection
(b) (4) tiii) slwll not be considered to be a taking of the species
concerned;
(p) ExE:uPTio:s-s I~ PRESIDENTIALLY DECLARED DrsASTER AREA.s.In any area which has been declared by the President to be a major
disaster area under the Disaster Relief Act of 1974. the President is
authorized to make the determinations required by subsections (g)
and (h) of this section for any project for the repair or replacement of
a public facility substantially as it existed prior to the disaster under
section 401 or -±02 of the Disaster Relief Act of 1974, and which the
President determines ( 1.) is necessary to prevent the recurrence of
such a. natural disaster and to reduce the potential loss of human life,
and (2) to involve an emergency situation which does not allow the
ordinary procedures of this section to be followed. Xotwithstanding
any ot!1er provision of this section! the Committee shall accept the
determinations of the. President under this subs<>ction.

~· ·

., \·\·.

\ . ·.,

~

'·

.i

(a) Finan cia.! uaiatanee

As a demonstration of the commitment of the United States to the worldwide
protection oi endangered species and threatened species, the President may, sui:Jiect
t:> ~e provisions of section 1306 of Title 31, use foreign currencies accruing to ·the
Uruted States GQvernment under the Agricultural Trade Development and Assistance Act of 1954 or any other law to provide to any foreign country (with its
consent) assistance in the development and management of programs in that country
which the Secretary determines to be necessary or useful for the conservation of anv
enciangereci species or threatened sl)e(:ies listed bv the Secreta.rv nursuant to sect:io~
1533 of this title. The President shall pro\ide as-sistance (which ·includes. but is not
limited to. the acquisition, by lease or otherwise, of lands. waters, or interests
therein) to foreign countries under this section under such terms and conditions as
he deems appropriate. Wnenever foreign currencies are available ior the provision
of assistance under this section. such currencies shall be used in prefere~ce to funds
appropriated under the authority of section 1542 of this title.
(b) E~COURAGBIE~"T OF FoRErG:s- PROGR.urs.-In order to carry out

. J,

further the provisions of this Act, the Secretary, through the Secretary
of State, shall encourage( 1) foreign countries to provide for the consen·ation of fish or
-wildlife and plants including endangered species and threatened
species listed pursuant to section 4 of this Act;
(2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation: and
(3) foreign persons who directly or indirectly take fish or wildlife or plants in foreign countries or on the high seas for importation into the United States for commercial or other purposes to
develop and carry out with such assistance as he may provide,
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conservation practices designed to enhance such fish or wildlife
and their habitat.
(c) PERSOXXEL.-After consultation with the Secretary of State,
the Secretarv mav( 1) ~sign. or otherwise make a vail able any officer or employee
of his department for the purpose of cooperating with foreign
countries and international organizations in developing personnel
resources and programs which promote the conservation of fish or
wildlife or plants, and
(2) conduct or provide financial assistance for the educational
training of foreign personnel, in this country or abroad, in .fish,
wildlife, or plant management, research and law enforcement and
to render professional assistance abroad in such matters.
(d) INVESTIGATIONs.-After consultation with the Secretary of State
and the Secretary of the Treasury, as appropriate, the Secretary may
conduct or cause to be conducted such law enforcement investigations
and research abroad as he deems necessary to carry out the purposes of
this Act.
§ 1587&.

Conveut:ton

implement&.tion

~UNAGEM£...'-""T AUTHORITY AND

SciENTIFIC AUTHoRITY.-The Secretary of the Interior (hereinafter in this section referred to as the "Secretary'') is designated as the Management Authority and the Scientific Authority for purposes of the Convention
and the respective functions oi eac11 such Authority shall be carried
out through the United States Fish ::md Wildlife Service.
(b) ~lANAGl::~E~T At7rHOlUTY FuxCTloxs.-The Secretary shall do
all things necessary and appropriate to carry out the functions of the
~iana.gement Authority under the- Convention.
(c) Sci.EXTIFIC _-\.uTHORITY FuxCTIONs.-(1) The Secretary shall
do all things necessary and appropriate to carry out the functions of
the Scienti1ic ..:\..uthoritv under the Convention.
(.8) Th-e Secretary siwll base the determinations and advice given by
him under Article IV of th-e Convention ~oith. respect to wildlife upon
th-e best avail,able. biological injurmation derived from profes8iont.Jlly
accepted wildlife management practices; but -is not required to make,
or requi:re any State to make, estimates of porrulation size in maJ~ing
,;;uch d eterminaiums or gh·ing such advice. 1
(d) REsERVATIONs BY THE U.viiED STATES UNDER CoNVENTION.-lf
th-e United States vote8 against including any species in Appendi;c I
or II of th-e Convention arrd does not enter a reservation pur8'1ULnt to
parapraph (3) of Article XV of th-e Convention ·with respect to that
speC'I.es. the Secretary of State, before the 90th day after the last day
on which BUCh a reservation could be entered. shall submit to the
Com;mittee on M erchant i~farine and F ishe ries of the Hou.se of Reprtsentative~. and to the Comnnittee on the Environment and Public
Works of the Senate, a written report setting forth the reason& why
11uch a reservation was not entered.
(e) WILDLIFE PRESERVATION I N WESTER!> H n u sPBERE.-(1) The
Secretary of the Interior (h-ereinafter in this subsection referred to
as the ".Sec7·etary"), in cooperation wit h the Secretary of State, shall
act on behalf of, and revresent. th-e United States in all reoards as required by th-e ConventiOn. on N atu:re Protection and Wildlife Preservation in th-e W estern H emisph-ere (56 Stat.J354, T.S. 98£; hereinafter
in this sub.yection re j erred to as th-e ·• H' estern Convention''). In the.
discharge of these respon~ ibilities, .~ he Secretary and the Secretary of
State shall co11.8Ult u:ith th-e Secretary of Agriculture, th-e Secretary of
Commerce, and th-e h-eads of other agencies with respect to matters relating to or affecting their areas of resp0'118ibility .
.(2) Th-e Secre t~ry and_the S ecre taTy of State shall, in cooperation
w~th the contract~ng partus to the lV estern Convention and, to th-e extent f easible and appropriate , u:ith th-e participation of Stale agencies,
(a)

1
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take such steps as are necessary to implement the lresterr. Convention.
Such sieps shall, indude, but not be limited to(A) cooperation 1cith contracting parties arul internatiorial orga-nization8 jor the JY!-Lrpose of developing personnel resou1·ccs
and progro:ms tlw.t will facilitate implementation of the Western
Convention;
(B) identi.fication of those speciu of birds that migrate between
the United States and other contracting parties, and the lwbitats
upon which those species deperul, and the implementation of cooperative measures to cn8Ure that 8UCh species will not become endanaered or threatened: arul
(G) identification oj measures that are necessary and appropriate to implement those provisions of the 1V estern Convention
which address the protection of u,-ild plants.
(S) No later than SeptC'lTI1Jer 30, 1985. the Secretary and the Secretary of State shall submit a report to Congress describir>-g those steps
taken in accordance with the requirements of this s:Ubsection and identifying the principal remaining actions yet necessary for comprehen8ive
arul effective implementation of the lV estern Convention.
( 4) The provisions of this sUbsection shall not be con8trued as affecting the authority, jurisdiction, or responsibility of the several States
to mamage. control, or regulate resident fi8h or wildlife under State law
or requlations.

~ · · ~·

§
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. Prohibited acu

(a) GExEnAL.-(1) Except as provided in sections 6(g) (2)·
and 10 of this Act. with respect to any endangered species of fish or
wildlife listed pursuant to section 4 of this Act it is unlawful fer any
person subject to the jurisdiction of the United States to-(A) imnort any such species into, or export any such spec1es
from the United States;
(B) take anv such soecies within the 'Cnited States or the territorial sea of the rnite'd States:
(C) take any such species upon the hi~h seas:
(D) possess, sell. deliver. carry, transport. or ship. by an!· means
whatsoever. any such species taken in violation of subparagraphs
(B) and (C);
(E) deli\·er. receive. carrv. transnort. or shin in int erstate or
forei£!11 COmmerce. bv anY meanS W]lat SOeYer an~l in the COUrSe Of
a COrrlmHcial activit~·, ao~· such species:
(F) sell or offer for sale in interstate or fore i~ commerce any
such species: or
(G) violate any regulation pertain in¥ to such species or to any
threatened species of fish or wildlife listed pursuant to section 4
of this .\ct and promulgated by the Secretary pursuant to authority provided hy this Act.
(2) Except as provitled in sections 6(g} (2) and 10 of this Act. >~"ith
respect to any endan~ered ~pecies of plants listed pursuant to section
-l of this Act. it is unlawful for any person subject to the jurisdiction
of the United States to-(A) import. anv such species into, or export any such speciE:s
from. the United States:
(B) remvve and reduce to possession any such species from
arPas under Feri('ra1 jurisdir.tirm:
(C) deliHr, receive, c'a rry. transport. or ship in interstate or forci~n commerce. bv n.nv means whatsoeYer and in the
course of a commrrcin.l acti\·it~·. an:v snch species ;
(D) sell or otfer for sale in interstate or foreign commerce anv SlJCh species: or
( £) viol:J.t,, any regulation p ertain in~ to suclt species or
t.o any thrcarcneJ spPci es of plants listed pur,; n:mt to ,:;pction.;. of
this ~\.ct.~nd promul;:ned b_v thC' SecrPtary pursuant to authonty
pronr1P <1 D\" th1s "\ct.
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(b) ( J) SN: CJF.S 11 n.n r Y C .-lf'Tli"Jn· on CtiYTRf)LLF.D E .n-JRO.YJJ£.\'T.Thr. pro,.ision.s of sub .~rctiljtl-~ (u) ( i) ( .-1) and ( u l ( 1) ( r:) oi thi.~ J!t'C·
lion -~hnll not ap1il.'l to rmy fi8h or tcildlifr. 1rhir:h 1rns hr-lJ in. r-, 1ptirity
01' in. fl. rontrolJr-d i'lll'ii'Oill/lf'111 on ( .{) n ert'1111Hr :!8. 1!173. or (H) th~
doff' of the puhliration in th" Frdurcl Rt>qistrr of" finn! rP.gula.tion
adrlinp su~h fish or m"ldlife species to nm; li.qt publi11hed pursuant to
sub.v('.r.fion ( r.) oi srrtion ..1 of this A cf: Prm·idr.d. Thnl Rile h. holding
a11d am.1 subsf' qu~nt holdi11g or u8e of the fish or 1cildlife tea.~ not in
the course of a r07lmU?.rcial acti1:ily. 1Vith respf'ct to a.ny a.rt prohibited
by subsecti011s (a.) ( 1) (A) and (a) (J) (G) of this section which occ.-urs
after a period of 180 days from ( i) December f8, 1973, or (ii) the
date of publication in the Federal Reguter of a final regulation adding 8UCh ji;Jh or wildlife specie8 to any lut publuhed pursuant to
subsection (c) of section 4 of thU Act, there shall be a rebuttahle
presumption that the fish or wildlife involved in such act u not entitled to the exeonption contained in thu 8Ubsection.
(2) (A) The provisions of sub .~ecrions (a) (1} shall not apply to. (i) any ra.ptor legally held in captivity or in a controlled environment on the etlective date of the Endangered Species Act
Amendments of 1978; or
(ii) any progeny of any raptor described in clause (i); until
such time e.s any such raptor or progeny is intentionally returned
to a wild state.
(B) Any person holding any raptor or progeny described in subparagTaph (A) must be able to demonstrate that the ra.ptor or progeny does, in iactf qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such inventories, documentation, and records as the Secretary may by regulation require as being reasonably appropriate to carry out the purposes of- this paragraph. Such requirements shall not unnecessarily
au plicate the requirements of other rules and regulations promulgated
bv the Secretarv.
·(c) VIOLATION OF CoNVEXTION.-(1) It is unlawful for any person subject to the jurisdiction of the United States to engage m any
trade in e.ny specimens contrary to the provisions of the Conv.ention,
or to possess any specimens traded contrary to the provisions of the
Convention, including the definitions of terms in article I thereof.
( 2) Any importation into the United States of fish or wildlife shall,
if(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix II of
the Convention;
(B) the taking and exportation of such fish or wildlife is not
contrary to the provisions of the Convention and all other applicable requirements of the Convention have been satisfied;
(C) the applicable requirements of subsections (d), (e), and
(f) of this section have been satisfied; and
(D) such importation is not made in the course of a commercial activity;
be presumed to be an importation not in violation of any provision
of this Act or any regulation issued pursuant to this Act.
(d) IMPORTS AND EXPORTS. - (1) It is unlawful for any person to
engage in business as an importer or exporter of fish or wildlife (other
than shellfish and fishery products which (A) are not listed pursuant
to section 4 of this Act as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or
taken in waters under the jurisdiction of the United States or on the
high seas for recreational purposes) or plants without first having obtained permission from the Secretary.
(2) Any person reouired to obtain permission under paragraph (1)
of this subsection shall-
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(A) keep such records as will fully and correctlv disclose each
importation or exportation of fish, wildlife, or p1ants made by
him and the subsequent disposition made by him with respect to
such fish, wildlife. or plants;
(B) at all reasonable times upon notice by a duly authorized
representative of the Secretary, afford such representative a.ccess
to his places of business. an opportunitv to examine his inventory
of imported fish , wildlife, or plants and the records required to be
kept under subparagraph (A) of this paragraph, and to copy such
records: and
(C) file such reports as the Secretary may require.
( 3) The Secretary shall prescribe such regulations as are necessary
and appropriate to carry out the purposes of this subsection.
(e) REPORTS.- It is unlawful for any person importing or exporting
fish or wildlife (other than shellfish and fishery products which (1)
are not listed pursuant to section 4 of this Act as endangered or threatened species, and (2) are imported for purposes of human or animal
consumption or taken in waters under the jurisdiction of the United
States or on the high seas for recreational purposes) or plants to fail
to file any declaration or re!?ort as the Secretary deems necessary to
facilitate enforcement of this Act or to meet the obligations of the
Convention.
·
(f) DESIGNATION OF PoRTS.--:-(1) It is unlawful for any person subject to the iurisdirtion of thE' United States to import into or export
from the United States any fish or wildlife (other than shellfish and
fishery products which (A) are not listed pursuant to section 4 of this
Act as endangered species or threatened species, and (B) are imported
for purposes of human or animal consumption or taken in waters under
the jurisdiction of the United States or on the high seas for recreational
purposes) --or plants, except at a port or ports desig71ated by the Secretary of the Interior. For the purposes of :facilitating enforcement of
this Act and reducing the costs thereof. the Secretary of the Interior,
with approval of the Secretary of the Treasury and after notice and
opportunity for public hearing. may, by reguiation, designate ports
and change such desig-nations. The Secretary of the Interior, under
such terms and conditions as he may prescribe, may permit the importation or exportation at nondesiVlated ports in the interest of the
health or safety of the fish or wildlife or plants, or for other reasons ii,
in his discretion. he deems it appropriate and consistent with the purpose of this subsection.
·
(2) A.ny port designated by the Secretary of the Interior under thP
authority of section 4( d) of the Act of December 5. 1969 (16 U.S. C.
666cc-4 (d), shall, if such designation is in effect on the day before the
date of the enactment of this Act. be deemed to be a port desianated
by the Secretary under paragraph (1) of this subsection until such time
as the Secretary otherwise nrovides.
(g) VroLATIONS.-It is unlawful for any person subject to the jurisdiction of the United States to attempt to commit. solicit another to
commit, or cause to be committed, any offense defui.ed in this section.

r . .. · ·.
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§ 1M9.

Exceptions

t a ) P ERJ/ITs.-(1) Th eSecretarymaypermit , wnder8Uch
te'T7n8 a:n.d conditiona a8 he shall prescribe( A) any act otherwi.8e prohibited by section 9 for scientific
purP_os e~ or to .enhance the propagation or survival oj the affected
sp ~ cws, zncludmg_, but not limited t~, acts necessary for the establUJ!l.menf and: mamtenance of expenmental popula.ti0n8 pursuant
b"ubsectwn (J); or
(B) ar:y tr:Jc~ng_ otherwi&e prohibited by section 9(a) (1) (B) if
such ~akmg UJ ~n~ental to~ and not the purpose of, the carrying
out OJ an otherwUJe lawful acti1•ity.
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(:?)(A.) .Yo pennit may be i88ued by the Secretary authorizing any
taking referred to in paragraph (1) (£!) unless the appli_rcmt therefor
submits to the Secretary a conservatwn plan that speetfiea( i) the impact u:hich u:ill likely re.~ult from such taking;
t ii) what steps the appli~ant wut ta!~e to mi11;imize an~ mitigate
such impacts, and the Jund·m g that will be avazl<Wle to zmplement
such steps;
(iii) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not being
utilized; and
( iv) such other measures that the Secretary may require as
being neceBaary or appropriate for purposes of the plan.
(B) If the Secretary finds, after opportunity for publu; comment,
with respect to a permit application and the related conservation plan
that( i) the taking will be incidental;
(it) the applicant will, to the 'liUJZimum extent practicable,
minimize and mitigate the impacts of such taking;
(iii) the applicant will ensure that adequate funding for the
plan will be p7YYvided;
( iv) the taking will not appreciably reduce the likelihood of the
survival and recovery of the species in the 1cild.; and
(v) the measures, if any, required under subparagraph (.A) (iv)
will be met;
and he has received such other assurances as he may reauire that
the plan will be implemented, the Secretary shall issue tfte permit.
The permit shall·contain such ierms and conditions as the Secreta:ry
deems necessary or appropriate to ca:rry out the purposes oj this
paragraph. including, but not limited to, such reporting requirements Q§ the Secretary deems nece8sary for determining whether such
term8 and conditions are being complied with.
(C) The Secretary shall revoke a permit issued under this paragraph if he find-8 that the permittee is not complying with the terms
and cO'nditio-ns of the permit,.
(b) HARDSHIP ExDrPTIO:--<s.-(1) If any person enters into a contract with respect to a 5pecies of fish or wildlife or plant before the
date of the publication in the Federal Register of notice of consideration of that species as an endangered species and the subsequent listing
of that species as an endangered species pursuant to section 4 of
this .Act will cause undue economic hardship to such person under the
contract, the Secretary, in order to minimize such hardship, may exempt such person from the application of section 9 (a) of this .Act to
the extent the Secretary deems appropriate if such person applies to
him for such exemption anci includes with such application snch information as the Secretary may require to prove such hardship: except that (A) no such exemption shall be for a duration of more than
one year from the date of publication in the Federal Register of notice
of consideration of the species concerned, or shall apply to a quantity
of fish or wildlife or plants in excess of that soecified bv the Secretary:
(B) the one-year period for those species ol fish or '~ildlife listed
the Secretary as endangered prior to the effective date of this Act shah
expire in accordance with the tenns of section 3 of the _\.ct of December 5. 1969 (83 Stat. 2i5); and (C) no suc h exemption may be granted
for the importation or expo rtation of a spec imen listed in Appendix I
of the Convention which is to be used in a commE:rcial activitY.
(2) As usecl in this subsection, the term "undue economic Jiardship"
shall include. but not be limited to:
(.A) substantial economic loss resulting from inability cRUsed
by thi s Act to perform contracts with respect to species of fish
and wildlife entC' recl into prior to the date of publication in the
Federal Rrgister of a noti ce of consideration of such species as an
endangered sp~cies;

bv
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(B) sub~tanti:ll economic loss to pt>rsons who. fm the year prior
to the notice of consiuPrution of such srecies as an end:mgereU
species, derin•u a substantial portion o their income from the
lawful ta~in!! of any listed species, \Yhich taking would be made
unln vdul under this Act; or
(C) curtailment of s~:bsistence taki"ng made unlawful under
this Act by persons (i) not reasonably able to secure other sources
of subsistence; and ( ii) dependent to a substantial extent upon
hunting and fishing for subsistence; and (iii) who must engage
in such curtailed taking for subsistence purposes.
( 3) The SPcrPtary may make further requirements for a showing of
undue economic hardship as he deems fit. Exceptions granted under
this section may be limited by the Secretary in his discretion as to
time. area, or other factor of applicability.
(c) NoncE AND REVIEw.-The Secretary shall publish notice in the
Federal Register of each application for an exemption or permit which
is made under this section. Each notice shall invite the submission ·
from interested parties, within thirty days after the date of the notic~>,
written data, views, or arguments with respect to the application; except that such thirty-day period may be waived by the Secretary in
an emergency situation where the health or life of an endangered
animal is threatened and no reasonable alternative is available to the
applicant, but notice of any such waiver shall be published by the Secretary in the Federal Register within ten days following the issuance
<>f the exemption or permit. Information received by the Secretary as
part of any application shall be available to the public as a matter of
public record at every stag-e of the proceedinu.
(d) PEIDnTAND ExEMPTIO:s" PoLICY.-The ~cretarv may grant exceptions under .subsection& (a) (1) (A) and (b) of
th.is section onlv if he finds and publishes his finding in the Federal
: Register that (i) such exceptions were applied for in good faith, (2}
if granted and exercised will not operate to the disadvantage of such
endangered species, and (3) will be consistent with the purposes and
policy set forth in section 2 o:f this Act.
•
(e) ALAsKA NATIVES.-(1) Except as provided in paragraph (4)
o:f this subsection the provisions of this Act shall not apply with respect to the taking of any endangered species or threatened species, or
the importation of any such species taken pursuant to this section, by( A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who resides in Alaska: or
. (B) any non-native'. permanent resident of an-Alaskan native
VIllage;
if such taking is primarily for subsistence purposes. Non-edible byproducts of species taken pursuant to this section may be sold in
mterstate commerce when made into authentic native articles of handicrafts and clothing; except that the provisions of this subsection shall
not apply to any non-native resident of an .Alaskan native village
found by the Secretary to be not primarily dependent upon the taking
of fish and wildlife for consumption or for the creation and sale of
authentic native articles of handicrafts and clothing.
(2) Any taking under this subsection may not be accomplished in
a wasteful manner.
( 3) As used in this subsection(i) Th~ term "subsistence" includes selling any edible portion
of fish or wildlife in native villa~s and towns in Alaska for native consumption within native villages or towns; and
(ii) The term "authentic native articles of handicrafts and
clothing" means items composed wholly or in some significant
respect to natural materials, and which are produced, decorated
or fashioned in the exercise of traditional native handicrafts
without the use of pantographs, multiple carvers. or other mass
copying devices. Traditional native handicrafts include, but are

...
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not limited to, weaving, carving, stitching, sewing, lacking, beading, drawing, and. painting.
(4) Notwithstanding the provisions of paragraph (1) of this su'bsection, whenever the Secretary determines that any species of fish
or wildlife which is subject to taking under the provisions of this subsection is an endangered species or threatened species. and that such
taking materially and negatively affects the threatened or endangered
species, he may prescribe regulll.tions upon the taking of such species
by any such Indian, .Aleut, Eskimo, or non-native Alaskan resident of
an Alaskan native village. Such regulations may be established with
reference to species, geographical description of the area included,
the season for taking. or any other factors related to the reason for
establishing such regulations and consistent with the policy of this
Act. Such regulations shall be prescribed after a notice and hearings
in the affected judicial districts of Alaska and as otherwise required
by section 103 of the Marine Mammal Protection Act of 1972, and
shall be removed as soon as the Secretary determines that the need
for thPir impositions has disappeared.
(f) (1) As used in this subsection( A) The term "pre-Act endangered spPcies part" means( i) any sperm whale oil. includin~ derivatives thereof,
which was la wfnlh· held within the United States on December 2R, I9n, in "the conl:"e of a commercial activity; or
(ii) any finished scrimshaw product. if such product or
the raw material for such product was lawfully held within
the United States on December 28, 1973, in the course of a
commercial activitv.
(B) The term "scrimshaw product" means any art form which
involves the substantial etchmg or engraving of designs upon,
or -the 81ibstantial carving of figures, patterns, or designs from,
any bone or tooth of any marine mammal of the order Cetacea..

For purpose8 of thi8 8'!11Jsection, poli8hing or the adding of minor
auperficial markinqs does not constitute sUbstantial etchinq, enqravinq, or carving.
(2) The Secretary, pursuant to the provisions of this subsection,
may exempt, if such exemption is not in violation of the Convention,
any pre-Act endangered species part from one or more of the following prohibitions:
(A) The prohibition on exportation from the United States
set forth in section 9 (a) ( 1) (A) of this Act.
(B) Any prohibition set forth in section 9(a) (1) (E) or (F)
of this Act.
(3) Any person seeking an exemption described in paragraph (2)
of this subsection shall make application therefor to the Secretary in
such form and manner as he shall prescribe. but no such application
may be considered by the Secretary unless the application(A) is received by the Secretary before the close of the oneyear period beginning on the date on which regulations promulgated by the Secretary to carry out this subsection first take effect;
(B) contains a complete and detailed inventory of all preAct endangered species parts for which the applicant seeks exemption;
(C) is accompanied by such documentation P.S the Secretary
may require to prove that any endangered species part or product
claimed by the applicant to be a pre-Act endangered species part
is in fact such a part; and
(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this subsection.
(4) If the Secretary appro>es any application for exemption made
unrler this subsection. he shall issue to the applicant a certificate of
exemption which shall specify-
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(A) any prohibition in section 9 (a) of this Act which is exempted;
(B) the pre-Act endangered species parts to which the e:temption applies:
.
(C) the period of time dnrin~r which the exemption is in effect.
but no exemption made under this subsection sh11ll have force and
effect after the close of the three-year period beg-inning on the
date of issuance of the certificate unless such exemption is renewPd under paragraph (8); and
(D) anv term or condition prescribed pnrsant to parag-raph
(5) (A) or (B). or both. which the Secretary deems necessary or
appropriate.
(5) The Secretarr shall prescribe such reg·nlations as he dPP.ms
nPcPssnr:v nnd npproprinte to c11.rr:v ont thP purposes of this subsection.
Such regulations may set forth(A) terms and conditions which may be imposed on applicants for exemptions under this subsection (including, but not
limited to, requirements that applicants register inventories, keep
complete sales records, permit duly authorized agents of the
Secretary to inspect such inventories and records, and periodically file appropriate reports with the Secretary); and
(B) terms and conditions which may be imposed on any subsequent purchaser of any pre-Act endangered species part covered by an exemption granted under this subsection;
to insure that any such part so exempted is adequately accounted for
and not disposed of contrary to the provisions of this Act. No regulation prescribed by the Secretary to carry out the purposes of this subsection shall be subject to section 4(f) (2) (A) (i) of this Act.
(6) (A) Any contract for the sale of pre-Act endangered ~pecies
parts which is entered into by the Administrator of General SPrvices
prior to the effective date of this subsection and pursuant to the notice
published in the Federal Register on January 9, 1973, shall not be
rendered invalid bv virtue of the fact that fulfillment of such contract
may be prohibited under section 9(a) (1) (F).
(B) In the event that this paragraph is held invalid. the validity
of the remainder of the Act, including the remainder of this subsection. shall not be affected.
(7) Nothing in this subsection shall be construed to.
(A) exonerate any person from any act committed in violation of paragraphs (1) (A), (1) (E), or (l){F) of section 9(a)
prior to the date of enactment of this subsection; or
(B) immunize any person from prosecution for any such act.
(8).(A) Any person to whom a certificate of exemption h11.s been
issued under paragraph ( 4) of this subsection may apply to the Secretary for a renewal of such exemption for a period not to exceed
three years beginning on the expiration date of such certificate. Such
application shall be made in the same manner as the application for
exemption was made under paragraph ( 3), but without regard to subparagraph (A) of such paragraph.
(B) If the Secretary approves any application for renewal of an
exemption under this paragraph, he shall issue to the applicant a certificate of renewal of such exemption which shall provide that all
terms. conditions, prohibitions, and other regulations made applicable by the original certificate shall remain in effect during the period of the renewal.
(C) No exemption or renewal of such exemption made under this
subsection shall have force and effect after the expiration date of the
certificate of renewal of such exemption issued under this parag-raph.
(9) (A) The SPcretary shall carry out a comprehensive re.vi-!w of the
effectiveness JJf the req-ulati0n8 prescribed pursuant to paragraph (5)
of thi.Y subsection-
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(i) in i11BUrinf:J that pre-A(·/ fini.!ihnl scrimshm.o products. or
the ra1c malmals for such products. have been adequately ac·
counted for a11d 11ot disposed of c011trary to the provisions of thia
Act: a;nd
( ii) in pre1'1':nting the i:O'TTliTTl-inglinq of unlawfully imported or
acquirPd mari11e mammol product.~ with 8UCh exempted products
euher by perS01lS to 1ohom. CPrti.ficates of exemption have bee1l.
issued under paragraph (4) of this subsection or by tn.ibsequent
pu.rr.ha.sers from such persCYTUJ.
(B) In c011ducti11g the rel'ieto required under subparagraph (A).
the Secretary shall c011.8ider. but not be limited to-( i) the adequacy of the reporting and records required of
exemption holders;
(ii) the extent to 'which such reports and recordg are subject
to 'verification;
(-iii) methods for identifying individual pieces of scrimskato
products and raw materials and for preventing commingling of
exempted materials from those not su.bject to such exemption; and
(iv) the retention of unworked materials in controlled-access
storage.
The Secretary shall submit a report of :wch re'i'iMo to the Committee
on Merchant Mnri11e and Fi&herie& of the House of Representatives
and the Committee on the Environment n.nd Public Works of the
Senate and make it available to the general public. Based on BUch
re'l-•iew, the Secretary shall. on or before October 1. 1983, propose
and adopt such revisions to such regulo.tiom as he deems necessary
and appropriate to carry out this paragraph. Upon publication of
such revised regulations. the Secretary may renew for a further
period of not to exceed three years any certificate of exemption
pre·L'i0'1.1Rly rene1ced under paragraph ( 8) of this .~ubsection. BUbject to
such neltT terms and c011ditiom as are necessary and appropriate
u11der the revised requlation:s; t~xcept th<1t any certificate of exemption that zcmdd. buL for this clause. expire on or after the date of
enactment of this paragraph and before the date of the adoption of
such requla.tiom may be extended until such time after the date of
adoption as 11UTY be neces8ary for purpnses of applying such regulati0118 to the certificate. Notwith.Yta.11ding the f01·egoing. howe'ver, no
person may. a.fter.Jnnuary 3l.J.'J84. sell or offer for sale in interstate or
foreign commerce a.ny pre-Act finished scrimshaw product unless .ruch
person ha.11 bl':en i.~sued a 1:alid certificate of rxemption by the S ecretnry
unde1' this 8UD8ection and unless 8Uch product or the rnw maten"al for
tJU.r.h product 1oas held by such person on the date of thP. enactment of
this paragraph.
(g) In connPction with any action alleging a violation of section !l,
any person claiming the benefit of any exemption or permit under
this Act shall haYe the burden of proving that the exemption or permit
is applicable. has be~n granted, and was valid and in force at the time
of thP. all<'gN:l violation.
(h) CERT.\IN A~'TIQUE ARTicLES.-(1) Sections 4(d). 9(a). and
!l(c) do not apply to any artiC'le whiC'h2
( .A) is not le.~s than 100 year.~ of rrqe;
(B) is composed in '"hole or in part of any endangered spt?cies
or thrt?nt~ned species listed under St?ction 4;
(C) has not been repaired or modified with an:v part of any
such species on or after the date of th e enactment of this Act; and
(D) is entereci at a port designat~d under paragraph (3).
(2) Any person ''ho wisht?s to import an article undPr the exception
prorided b:v this subsection shall submit to the customs officer concerned at the time of entry of the article such documt?ntation as the
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Secretary of the Treasury. after consultation with U1e Secretary of the
Interior, shall by regulation require as being necessary to establish
that the article meets the requirements set forth in paragraph ( 1) (A),
(B), and (C).
( 3) The Secretary of the Treasury, after consultation with the
Secretary of the Inte rior. shall designate one port within each customs region at which articles described in paragraph (1) (A), (B),
and (C) must be entered into the customs territory of the United
States.
(4) Any person who imported. after December 27, 1973, and on or
betore the date of the enactment of the Endangered Species Act
Amendments of 1978, any article described in paratrraph ( 1) which( A) was not re-paired or modified after the <fate of Importation
with any part of any endangered species or threatened species
listed under section 4;
(B) was forfeited to the United States before such date of the
enactment, or is subject to forfeiture to the United States on such
date of enactment, pursuant to the assessment of a civil penalty
under section 11: and
(C) is in the. custody of the United States on such date of
enactment;
may, before the close of the one-year period beginning on such date of
enactment make application to the Secretary for return of the article.
Application shall be made in such fonn and manner, and contain such
documentation, as the Secretary prescribes. If on the basis of any
such application which is timely filed. the Secretary is satisfied that
the reauirements of this paragraph are met with respect to the article
concerned. the -Secretary shall return· the article to the applicant and
the importation of such article shall, on and after the date of return,
be deemed to be a lawful importation under this Act.
(i) N071'COJLNERCIAL TR&.NSSI:iiPJIEII'TS.-Any importation into the
United States oj ji&h or wildlife shall, ij(1) such fish oT wildL-ip: was /..awrully taken and exported jrom
the country oj origin and country oj reexport, ij anyj
such fMh or wildlife is in transit or trarushi pment through
any place subject to the ju:mdiction of the United States en route
to a country where such fMh or wildlire may be lawfully imported
and received/
(3) the exporter or owner of such ji&h or u:ildlife gave explicit
imtructions not to ship such fi.sh or wildlife through any place
subject to the ju:risdiction of the United State<J, or did all that
could have reasonably been done to prevent transshipment, and
the circumstances leading to the transshipment were beyond the
exporter's or owner~s control;
(4) the applicabw requirements of the Convention have been
satisfied.: and
(5) such importation is not made in the course oj a commercial
activity,
be an importation not in violation of any provision oj this Act or any
rc.gulation is8'11.e d pursuant to this Act while such fi8h or wildlife remains in the control of the United States Customs Service.
(j) ExPERIMENTAL f'oPULATIONS.-(1) For purposes of thia 8111Jsection, the te rm "experimental population" meams any population (including any offspring arising solely therefrom) authorized by the
Secretary for release under paragrcr:ph (2), but only when, and at
such times as, the population i.s wholly separate geographically from
n.onexperimental populatioru of the same species.
(f) (A) The Secretary may authorize the release (and the related
transportation) of any pop ulation (including eggs, propagules, or
individWJ.ls) of an endangered species or a threaiened species outside
the current range of such species if the Secretary determines that
such release will further the co nsen.1ation of 811Ch species.
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(B) Before a:u.tlwrizing the releo.v oj any po-pulation under subparagraph (A), the Secretary shall by regulatio-n identify the pop-ulation and determine, o-n the basis of the best available informatio-n,
whether or not 8t1Ch populatio-n is es8ential to the continued existence of an endangered species or a threatened species.
(C) Fo-r the purpose& of this Act, each :member of an experimental
population shall be treated a~ a threatened species: except that( i) solely for purposes of section 7 (other than subsection
(a) (1) thereof), an experimental population determined under
subpcrragraph (B) to be not essential to the co-ntinued existence
of a specie8 shall be trf'.ated. except when it occurs in an area
within the National Wildlife Refuge System or the National
Park System, as a species prop{l.~ ed to be luted under section 4-;
and
( ii) critical habitat shall not be desiqnated under thi8 Act fo-r
any experimental pop-ulation determined under subparagraph
(B) to be not essential to the co-ntinued existence of a species.
(3) The Secretary, with respect to populations of endangered
species o-r threatened species that the Secretary m.tthor-ized, befo-re
the date of the enactment of this subsection, for release -i n geograplvical areas separate fro-m the other populati-OnS of such species, shall
determine by regulatio-n which of 8t1Ch populatio-ns are an experi1nental population fo-r the purposes of this subsectio-n and whether
o-r not each is essential to the co-ntinued existence of an endangered
species o-r a threatened species.

8

lMO.

PenAlties and enforcement

(a) CIVIL PENALTI.ES.-(1) Any person who knowingly violates, and_any person engaged in business as an importer or exporter of
fish, wildlife, or plants who violates, any provision of this Act, or any
provision of any permit or certificate issued hereunder, or of any regulation issued in order to implement subsection (a) (1) (A), (B), (C),
(D), (E), or ( ~-), (a) ( :.'- J t A), (H), (C), m· ( lJ), (c),
(d) (other than reguw.tion relating to · record.b:eepmg or filing of
reports), (f), or (g) of section 9 of this Act, may be assessed a civil
penalty by the Secretary of not more than $10,000 for each violation.
Any person who knowingly violates, and any person engaged in business as an importer or exporter of fish, wildlife, or plants who violates,
any provision of any other regulation issued under this Act may be
assessed a civil penalty by the Secretary of not more than $5:000 for
each such violat10n. Any person who otherwise violates any provision
of this Act, or any regulation, permit, or certificate issued hereunder,
may be assessed a civil penalty by the Secretary of not more than $500
for each such violation. No penalty may be assessed under this subsection unless such person is given notice and opportunity for a hearing
with respect to such violation. Each violation shall be a separate offense. Any such civil p enalty may be remitted or mitigated by the
Secretarv. Upon any failure to pay a penaltv asse~ed under this subsection, the Secretary may request the Attor~ey General to institute a
civil action in a district court of the United States for any district in
which such person is found, resides, or transacts business to collect the
penalty and such court shall have jurisdiction to hear and decide any
such action. The court shall hear such action on the record made before
the Secretary and shall sustain his action if it is supported by substantial evidence on the record considered as a whole.
(2) Hearings held during proceedings for the assessment of civil
penalties by paragraph (1) of this subsection shall be conducted in
accordane with sect10n 554 of title 5, United States Code. The Secretary may issue subpoenas for the attendance and testimony of witnesses
and the production of relevant papers, books, and documents, and administer oaths. '\Vitnesses summoned shall be paid the same fees and
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mileage that are paid t:> witnesses in the courts of the l..:nited States.
In case of contumacy or refusal to obey n subpoena served upon any
person pursuant to this paragraph, the district court of the United
States for any district in which such person is found or resides or
transacts business, upon application by the United States and after
notice to such person~ shall have jurisdiction to issue an order requir·
ing such person to appear and give testimony before the Secretary or to
appear and produce documents before the Secretarv, or both, and any
failure to obey such order of the court may be puni'shed by such court
as a contempt thereof.
( 3) Notwithstanding any other proi vsion of this Act. no ci ,·il penaltv shall be imposed if it can be shown by a preponderance of the evidence that the defendant committed an act based on a a-ood faith belief
that he was acting to protect himself or herself. a member of his or her
family, or any other individual from bodily harm, from any endangered or threatened species.
(b) CruMI::\AL VwunoNs.-(1) Any person who knowingly violates any provision of this Act, of any permit or certificate issued hereunder, or of any reglllation issued in order to implement subsection
(a)(l)(A), (B), (C), (D), (E),or (F); (a)(2)(A), (B),
( 0), or (D), (c), (d) (other than a regulation relating to recordkeeping, or filing of reports), (f), or (g) of section 9 of this Act shall,
upon conviction, be fined not more than $20.000 or imprisoned for not
more than one year, or both. Any person who knowingly violates any
provision of anv other regulation issued under this Act shall, upon conviction. be fined not more than $10.000 or imorisoned for not more than
six months, or both.
.
(2) The head of any F ederal agency which has issued a lease. license.
permit. or other agreement authorizing a person to import or export
fish. wildlife, or plants, or to operate a quarantine station for imported
wildlife~ or authorizing the use of Federal lands, including ~azing of
domestic livestock , to any person who is convicted of a crimmal violation of this Act or any regulation, permit. or certificate issued hereunder may immediately modif:v, suspend. or revoke each lease, license,
permit. or other agreement. The Secretary shall also suspend :ior a
p~riod of up to ~me year, or cancel, any F~deral ~mntin¥ or ~sh.ing p~r
mits or stamps Issued to any person who 1s conv1cted or a cnmmal VIolation of any provision of this Act or any regulation. permit. or certificate issued hereunder. The United States shall not be liable for
the payments of any compensation. reimbursement. or damages in connection with the modifieation. suspension, or revocation of any leases,
licenses permits stamps, or other agreements pursuant to this section.
(3) Notwithstanding any other provision of this Act. it shall be u
defense to prosecution under this subsection if the defendant committed the offense based on a good faith belief that he was acting to
orotect himself or herself. a member of his or her familv. or anv othe1
indiyidual, from bodily harm from any endangered. or threatened
species.
(c) DTSTRICT CouRT JURISDICTIOX.-The seYeral district courts of
the United States; including the courts enumerated in section 460 of
title 28, United States Code. shall have jurisdiction over any actions
arising under this Act. For the purpose of this Act, American Samoa
shall be included within the judicial district of the District Court ~f
the United States for the Dist rict of Hawaii.
(d) Rewards & Certain Incidental Expenses.--The Secretary or the
Secretary of the Treasury shall pay, from sums received as
penalties, fines, or forfeitures of property for any violation
of this chapter or any regulation issued hereunder (1) a reward
to any person who furnishes information which leads to an arrest,
a criminal conviction, civil penalty assessment, or forfeiture
of property for any violation of this chapter or any regulation
issued hereunder, and (2) the reasonable and necessary costs
incurred by any person in providing temporary care for any fish,
wildlife, or plant pending the disposition of any civil or
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criminal proceeding alleging a violation of this Act with
resoect to that fish, wildlife, or plant.
The amount of the
reward, if any, is to be designated by the Secretary or the Secretary of the Treasury, as appropriate. Any officer or employee
of the United States or any State or local government who furnishes information or renders service in the performance of his
official duties is ineligible for payment under this subsection.
(e) E::-;FORCE~Ex~.-(1) The provisions of this Act s.nd any regulatwns or perm1ts 1ssued pursuant thereto shall be enforced by t.he
Secretary, the Secretary of the Treasury, or the Secretary of the Df>partment in which the Coast Guard is operating, or all such Secretaries. Each such Secretary may utilize by agreement, with or without
reimbursement, the personnel, services, and facilities of anv other
Federal agency or any State agency for purposes of enforcing this Act.
(2) The judges of the district courts of the United States and the
United States magistrates may within their respective jurisdictions,
upon proper oath or affirmation showing probable cause, issue suc_h
warrants or other process as may be requ1red for enforcement of this
Act and any regulation issued thereunder.
(3) Any person authorized by the Secretary, the Secn'tary of the
Treasury, or the Secretary of the Department in which the Coast
Guard is operating, to enforce this Act may detain for inspection and
inspect any package, crate, or other container, including its content'>,
and all accompanying documents, upon importation or ('Xportation.
Such person mav make arrests without a warrant for anv violation of
this Act if he h~s reasonable grounds to believe that the person to be
arrestsd is committing the violation in his presence or view and may
execute and serve anv arrest warrant. search warrant. or other warrant
or civil or criminal process issued b); any officer or cOurt of competent
jurisdiction for enforcement of this Act. Such person so authorized
may search and seize, with or without a warrant, as authorized by law.
Any fish, wildlife, property, or item so seized shall be held by any person authorized by the Secretary, the Secretary of the Treasury, or the
Secretary of the Department in which the Coast Guard is operating
pending disposition of civil or criminal proceedings, or the institution
of an action in rem for forfeiture of such fish, wildlife, property, or
ite·m purs_uant to parag-raph ( 4:) of the subsection; except that the Secretary may, in lieu of holding such fish, wildlife, property, or item,
permit the owner or consignee to post a bond or other surety satisfactory to the Secretary, hut upon forfeiture of any such property to the
United States, or the abandonment or waiver of any claim to any such
property, it hsall be disposed of (other than by sale to the general
public) by the Secretary in such a manner, consistent with the purposes of this Act, as the Secretary shall by regulation prescribe.
·(4) (A) All fish or wildlife or plants taken, possessed, sold, purchased. offered for sale or purchase, transported, delivered, received.
carried, shipped, exported, or imported contrary to the provisions of
this Act, any regulation made pursuant thereto, or any permit or C'=rtificate issued hereunder shall be subject. to forfeiture to the United
States.
(B) All guns, traps, nets, and other equipment, vessels, vehicles,
aircraft. and other means of transportation used to aid the taking,
possessing, selling, purchasing, offering for sale or purchase, transporting, delivering, receiving, carrying, shipping, exportinrr, or importing of any fish or wildlife or plants in violation of this Act, any
regulation made pursuant thereto, or any ~rmit or certificate issued
thereunder shall be subject to forfeiture to the United States upon
conviction of a criminal violation pursuant to section 11 (b) ( 1) of this
Act.
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( 5) All provisions of law relating to the seizure. forfeiture. and condemnation of a vessel for violation of the customs laws. the disposition
of such vessel or the proceeds from the sale thereof, s.nd the remission
or mitigation of such forfeiture, shullaJ?ply to the seizures and forfeitures incurred, or alleged to have been mcurred, under the provisions
of this Act, insofar as such provisions of law are applicable and not
inconsistent with the provisions of this Act; except that all powers,
ri~hts, and duties conferred or imposed by the customs laws upon any
officer or employee of the Treasury Department shall, for the purposes of this Act, be exercised or performed by the Secretary or by
such persons as he may designate.
(6) The Attorney General of the United Statu may &eek to enjoin
any person who u alleqed to be in violation of any provision of thi~
Act or regulation iaau.ed under authority thereof.
(f) RwuLATIONs.-The Secretary, the Secretary of the Treasury,
und the Secretary of the Department in which the Coast Guard is operating, are authorized to promulgate such regulations as may be appropriate to enforce this Act, and charge reasonable fees for expenses
to the Government connected with ~rm1ts or certificates authorized by
this Act including processing applications and reasonable inspections,
und with the transfer, board, handling, or storage of fish or v.;Idlife
or plants and evidentiarv items seized and forieited under this Act.
Ali such fees collected pursuant to this subsection shall be deposited in
the Treasury to the credit of the appropriation which is current and
ehargeable for the cost of furnishing the services. Appropriated fundB
may be expended pending reimbursement from parties in interest.
(g) CITIZEN SuiTs.-(1) Except as provided m paragraph (2) of
this subsection any person may commence a civil suit on his own behalf(.t\.) to enjoin any person, including the United States n.nd any
other governmental instrumentality or agency (to the extent permitted by tho eleventh amenciment to the Constitution), who is
alleged to be in Yiolation of any provision of this Act or regulation
issued under the authority thereof; or
(B) to compel the Secretary to apply, pursuant to section 6(g)
(2) (B) (ii) of this Act, the prohibitions set forth in or authorized
pursuant to section 4(d) or section 9(a) (1) (B) of this Act with
respect to the taking of any resident endangered species or threatened species within any State: M
(C) againat the S ecretary where there i8 alleged a failure of the
Secretary to perform any act or duty under section 4 which i8 not
di8cretio-nary with the Secretary.
The district courts shall have jurisdiction, without regard to the
amount in controversy or the citizenship of the parties, to enforce any
such provision or regulation or to Mder the S ecretary to perform nu:h
act or duty, as the case may be. In any civil suit commenced under subparagraph (B) the district court shall compel the Secretary to apply
the prohibition sought if the court finds that the allegation that an
emergency exists is supported by substantial evidence.
(2) (A) No action may be commenced under subparagraph (1) (A)
of this section(i) prior to sixty days a fter written notice of the violation has
been given to the Secretary, and to any alleged violator of any
such provision or regulation;
(ii) if the Secretary has commenced action to impose a penalty
pursuant to subsection (a) of this section; or
(iii) if the United .States has commenced and is diligently
prosecuting a criminal action in a court of the United States or a
State to redress a violation of any such provision or reg_ulation.
(B) No action may be commenced under subparagraph (1) (B)
of this section-
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(i) prior to sixty days after written notice has been given to the
Secretary setting forth the reasons -why an emergency is thought
to exist with respect to an endangered species or a threatened
species in the State concerned; or
(ii) if the Secretary has commenced and is diligently prosecuting action under section 6(g) (2) (B) (ii) of this Act to deterrome whether any such emergency exists.
( U) No action may be C011'll171.enced under subparagraph (I) ( 0) of
·thi8 section prior to sixty days after written notice has been given to
the Secretary; except that such action may be brought itmonedi.ately
after such notification in the case of an action under this section respecting an emergency polling a significant risk to the well-beitng of
any species of fi8h or wildlife or plants.
(3) (A) Any suit under this !'ubsection may be brought in the judicial district in which the violation occurs.
(B) In any such suit under this subsection in which the United
States is not a party, the Attorney General, at the request of the
Secretary, may intervene on behalf of the United States as a matter
of right.
( 4) The court, in i~suing any fin:d order in any suit brought pursuant to paragraph (1) of this !mbsection, may award costs of litigation (including reasona:ble attorn_ey and expert w_itness fees) to any
party, whenever the oourt determmes such award 1s a.ppropna.te.
( 5) The injunctive relief provided by this subsection shall not restrict any right which !lilY person (or class of persons) may have
under any "Statute or common law to seek enforcement of R..IlV stn.nda.rd
or limir.aiion or to seek any other relief (including relief iga.inst the
Secretary or a Stnte agency).
(h) Coono~ATION "\V1TH OTHER LAws.-The Secretary of Agriculture and_the Secretary shall provide for appropriate coordination of
the administration of this Act with the administration of the animal
quarantine laws (21 U.S.C. 101-105. 111-135b, a.nd 612-614:) md section 306 of the Tariff A-ct of 1930 ( 19 U.S.C. 1306). ~ othing in this
Act or any amendment made by this Act shall be construed as superseding or limiting in any mnnner the function~ of the Secretary of
Agriculture under n.ny other law relating to prohibited or restricted
importations or possession of animals and other articles and no pror.eeding or detennination under this Act shall precludE:\ any _proceeding
or be considered determinative of an.v issne of fact or law m any proc.eed.ing under any Act administered by the Secretary of Aj$Ticulture.
Nothing in this Act shall be constmed As supersedin~ or lrmiting in
any manner the functions nnd responsibilities of the Secretary of the
Treasury under the Tariff Act of 1930. including, without limitation,
section 527 of that Act ( 19 U.S.C. 1527), relating to the importation
of wildlife taken, killed, possessed. or exported to the United Stutes
in viol:lJtion of the laws or regulations of a foreign country.
§ 1541. Endangered Plants

The Secretary of the Smithsonian Institution, in conjunction with other affected agencies, is authorized and directed to review
( 1) species of plants which are now or may become endangered, or
thren.tened and ( 2) methods of adequately conserving such species,
and to report to Congress! within one year after the <late of the enactment of this Act. the res ults of such review including recommendations
for new legislation or the amendment of existing legislation.
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of a.pproprlation.a

(a) IN GE:NERA.L.-Except M provided in 81lbaection.y (b).
(c)! and (d), th.ere a:re authorized to be appropria.ted(1) not to exceed S~'J/)00,000 for each of fiscal years1983, 1984,
and 1985 to enalJle the Department of the Interior to carry out
8'UCh functions and responsibilities a8 it ma.y have been given under
this Act;
(.~) not to exceed $3,.500,000 for each of ji.8cal years 1983, 1981;.,
and 1985 to enable th.e Department of Commerce to carry out such
functioit& and reaponaioilities as it may have been given under this
Act; and
(3) not to exceul $1.j350.000 for each fi8cal yea:rs1983, 1984, and
1985 to enable th.e Department of Agriculture to carry out its functions and reaponsibilitie8 with respect to th.e enforcement of this
Act a:n.d th.e Convention ·which pertain to th.e importation or exportation of plants.
(b) CooPERATION WITH STA.TEs.-For the purposes of section 6, th.ere
are authorized to be appropriated not to exceed $6,000,000 for each. of
fiscal years 1983, 1984, and 198.?.
(c) Eil.'NPTIONS FBON AcT.-Th.ere are cmihorized to be appropriated
to the Secretary to assist him and tlul F:ndn.nQP-red Speci.P.s Committee
in carrying out th.eir functions under section 7 (e), (g), and (h.) not to
exceed $600,(X}{) for each of fi8cal years 1983, 1984. and 1.985.
(d) CoNVENTION lNPLENENT.d.TION.-Th.ere are cmdhorized to be appropriated to th.e DepaTtment of the Interior for purpose& of carrying out
section 8A (e) not to exceed $150/)00 for each of fi8cal years 1983 and
1981;.. and not to exceed $300,000 for fc8cal year 1985, and such SUTTUJ
El.all remain available until expended.
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1543.

M.A.RINE MAMMAL PROTECTION ACT OF 1912

Except as otherwise provided in this Act, no provision of
this Act shall take precedence over any more restrictive conflicting
provision of the Manne Mammal Protection Act of 1972.
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Operations Branch

llo I n,- ;/ TFR F..
1 it
.
0; '!:
Li->,,U J.·, ._._Ji·i,,EiH
tl) i,<;. '
Mr. William W. Paty, Chairman
'•4!;
Department of Land and Natural Resources
State of Hawaii
P. o. Box 621
Honolulu, Hawaii 96809

Dear Mr. Paty:
This is in response to our meeting of September 29,
1988 and your request for additional information
concerning the Geothermal Cable Interagency Group. We
look forward to working with you in the development of
the "Scope of Joint Agreement." The Corps has "special
area management plans" which we may be able to develop
to meet the consolidated permit process envisioned with
portions of Act 301. I have attached 33 CFR 320-330
which articulates in detail the "Regulatory Program of
the Corps of Engineers, Final Rule, dated November 13,
19 86."
I've also attached 33 CFR 230 & 325 "Environmental
Quality; Procedures for Implementing the National
Environmental Policy Act {NEPA) Final Rule, dated
February 3, 1988." I recommend considering preparing
the environmental assessment for the cable project in
conformace with the NEPA guidelines in the event a
Federal EIS is required. However, at this point in time
we do not believe a Federal EIS will be required for the
Department of the Army permit. Also our experience has
shown that Corps Regulatory EIS's have not been prepared
in less than 18 months (not six months as shown in one
of the meeting handouts).
If any additional information is needed, please give
the Operations Branch {or me) a call at 438-9258.
Sincerely,

~~-~
Operations Branch
Construction-Operations Division
Attachments

I

Thursday
November 13, 1986

Part II

Department of
Defense
Corps of Engineers, Department of the
Army
33 CFR Parts 320 through 330
Regulatory Programs of the Corps of
Engineers; Final Rule

41206

Federal Register

I

Vol. 5

o. 219

I

Thursday, November 13, 1986

directed the Army to reduce uncertainty
and delay, give the states more authority
Corps of Engineers, Department of
and responsibility, reduce conflicting
the Army
and overlapping policies, expand the use
of general permits, and redefine and
33 CFR Parts 320, 321, 322, 323, 324,
clarify the scope of the permit program.
325, 326, 327, 328, 329 and 330
Since these regulations proposed
changes to our existing nationwide
Final Rule for Regulatory Programs of
permits and the addition of two new
the Corps of Engineers
nationwide permits, a public hearing
was held in Washington, DC, on
AGENCY: Corps of Engineers, Army
October 12, 1983, to obtain comments on
Department, DOD.
these proposed changes. As a result of
ACTION: Final rule.
the public comments received, nearly
500 in response to the proposed
SUMMARY: We are hereby issuing final
regulations for the regulatory program of regulations and 22 at the public hearing,
we have determined that some of the
the Corps of Engineers. These
proposed revisions should be adopted
regulations consolidate earlier final,
and some should not. We have adopted
interim final, and certain proposed
some of the provisions that were
regulations along with numerous
changes resulting from the consideration designed to clarify policies for
evaluating permit applications, to revise
of the public comments received. The
certain permit processing procedures, to
major changes include modifications
add additional conditions to existing
that provide for more efficient and
nationwide permits, and to modify
effective management of the decisioncertain nationwide permit procedures.
making processes. clarifications and
We have not adopted some of the other
modifications of the enforcement
proposed changes, including the two
procedures, modifications to the
proposed new nationwide permits.
nationwide permit program, revision of
3. Settlement Agreement Final
the permit form, and implementation of
Regulations. On October 5, 1984, we
special procedures for artificial reefs as
published (49 FR 39478) final regulations
required by the National Fishing
to implement a settlement agreement
Enhancement Act of 1984.
reached
in a suit filed by 16
EFFECTIVE DATE: January 12, 1987.
environmental organizations in
FOR FURTHER INFORMATION CONTACT:
December of 1982 against the
Mr. Sam Collinson or Mr. Bernie Goode,
Department of the Army and the
HQDA (DAEN-CWO-N), Washington,
Environmental Protection Agency (NWF
DC 20314-1000, (202) 272-0199.
v. Marsh) concerning several provisions
SUPPLEMENTARY INFORMATION:
of the July 22, 1982, interim final
regulations. The court approved the
Consolidation of Corps Permit
settlement agreement on February 10,
Regulations
1984, and on March 29, 1984, we
These final regulations consolidate
published (49 FR 12660) the
and complete the six following
implementing proposed regulations. We
rulemaking events affecting the Corps
received over 150 comments on these
regulatory program:
proposed regulations covering a full
1. Interim Final Regulations. These
' range of views. Those comments which
regulations contained Parts 32{}-330 and
were applicable to the provisions of the
were published (47 FR 31794) on July 22,
March 29, 1984, proposals were
1982, to incorporate policy and
considered and addressed in the final
procedural changes resulting from
regulations published on October 5,
legislative, judicial, and administrative
1984. The remaining comments have
actions that had occurred since the
been considered in the development of
previous final regulations had been
the final regulations we are issuing
published in 1977. Because it had been
today.
almost two years since we had proposed
In the October 5, 1984, final rule there
changes to the 1977 regulations, we
were several new provisions relating to
published the 1982 regulations as
the 404(b)(l) guidelines. In 33 CFR
"interim final" and asked for public
320.4(a)(l) we clarified the fact that no
comments. We received nearly 200
404 permit can be issued unless it
comments.
complies with the 404(b)(l) guidelines.
2. Proposed Regulatory Reform
If a proposed action complies with the
Regulations. On May 12, 1983, we
guidelines, a permit will be issued
published (48 FR 21466) proposed
unless the district engineer determines
revisions to the interim final regulations
that it will be contrary to the public
to implement the May 7, 1982, directives
interest. In 33 CFR 323.6(a) we stated
of the Presidential Task Force on
that district engineers will deny permits
Regulatory Relief. The Task Force
for discharges which fail to comply with
DEPARTMENT OF DEFENSE
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the 404(b)(1) guidelines, unless the
economic impact on navigation and
anchorage necessitates permit issuance
pursuant to section 404(b)(2) of the
Clean Water Act. Although no 404
permit can be issued unless compliance
with the 404(b)(l) guidelines is
demonstrated (i.e., compliance is a
prerequisite to issuance), the 404(b)(l)
evaluation is conducted simultaneously
with the public interest review set forth
in 33 CFR 320.4(a).
4. Proposed Permit Form Regulations.
On May 23, 1985, we published (50 FR
21311) proposed revisions to 33 CFR Part
325 (Appendix A), which contains the
standard permit form used for the
issuance of Corps permits and the
related provisions concerning special
conditions. This proposal provided for
the complete revision of the permit form
and its related provisions to make them
easier for permittees to understand.
General permit conditions were written
in plain English and greatly reduced in
number; unnecessary material was
deleted; and material which is
informational in nature was reformatted
under a "FURTHER INFORMATION"
heading. We received 18 comments on
this proposal.
5. Proposed Regulations to Implement
the National Fishing Enhancement Act
of 1984 (NFEA). On July 26, 1985, we
published (50 FR 30479) proposed
regulations to implement a portion of the
Corps regulatory responsibilities
pursuant to the NFEA. Specialized
procedures relative to the processing of
Corps permits for artificial reefs were
proposed for inclusion in Parts 322 and
325. Eight organizations commented on
these proposed regulations. The NFEA
also authorizes the Secretary of the
Army to assess a civil penalty on any
person who, after notice and an
opportunity for a hearing. is found to
have violated any provision of a permit
issued for an artificial reef. Procedures
for implementing such civil penalties
will be proposed at a later date. In
addition, we are hereby notifying
potential applicants for artificial reef
permits that the procedures contained in
Part 323 relating to the discharge of
dredged or fill materials and those in
Part 324 relating to the transportation of
dredged material for the purpose of
dumping in ocean waters will be used in
the processing of artificial reef permits
when applicable.
6. Proposed Regulations (Portion of
Part 323 and All of Part 326. On March
20, ~986, we published (51 FR 9691) a
proposed change to 33 CFR 323.2(d),
previously 323.2UJ, to reflect the Army's
policy regarding de minimis or
incidental soil movements occurring
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during normal dredging operations and a
proposed, complete revision of the
Corps of Engineers enforcement
procedures (33 CFR Part 326). Seventeen
con:unent letters were received on these
proposed regulations. These comments
and the resulting changes reflected in
the final regulations for§ 323.2(d) and
Part 326 are discussed in detail below.
Environmental Documentation
We have determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. Appropriate
environmental documentation has been
prepared for all permit decisions.
Environmental assessments for each of
the nationwide permits previously
issued or being modified today are
available from the Corps of Engineers.
You may obtain these assessments by
writing to the address listed in this
preamble. Considering the potential
impacts, we have determined that none
required an environmental impact
statement.
Discussion of Public Comments and
Changes
Part 320--General Regulatory Policies
Section 320.1{a}{6}: In order to provide
clarity to the public, we have added a
provision to codify existing practice that
when a district engineer makes certain
determinations under these regulations,
the public can rely on that
determination as a Corps fmal agency
action.
Section 320.3{o): The National Fishing
Enchancement Act of 1984 bas been
added to the list of related laws in
§ 320.3.
Section 320.4: In the May 12, 1983,
proposed rule and the March 29, 1984,
proposed rule we proposed changes to
§ § 320.4(a)(1)-public interest review,
320.4(b)(5)-effect on wetlands,
320.4(c)-fish and wildlife, 320.4(g)consideration of property ownership,
and 320.4(j)-other Federal, state or
local requirements. Changes to these
paragraphs were adopted in the October
5, 1984, final rule. The various comments
relating to these proposals have been
fully discussed in the October 5, 1984
final rule (49 FR 39478).
Section 320.4{a}[3}: Many commenters
objected, some strongly, to the deletion
in the October 5, 1984, final regulations
of the term "great weight" from
§ 320.4(c), the paragraph concerning the
consideration of opinions expressed by
fish and wildlife agencies. Many .stated
that fish and wildlife agencies had the
expertise and knowledge to know the
impact of work in wetlands; therefore,
their opinions should be given strong
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consideration. Some commenters
supported removal of the "great weight"
statement expecting less value would be
given fish and wildlife agency views. It
is not our intention to reduce or discount
the value or expertise of fish and
wildlife agency comments or those of
any other experts in any field.
Comments also varied from support of
to objection to the deletion of the "great
weight" statement from the other policy
statements such as energy and
navigation in § 320.4. Therefore, we
added a new paragraph (a)(3) to clarify
our position on how we consider
comments from the public, including
those from persons or agencies with
special expertise on particular factors in
the public interest review.
Section 320.4[b}[l}: One commenter
objected to the placement of the word
"some" in this paragraph as a rewrite of
E.O. 11990 which places no qualifier on
"wetlands" indicating that all wetlands
are vital. We have found through
experience in administering the Section
404 permit program that wetlands vary
in value. While some are vital areas,
others have very little value; however,
most are important. We recognize that
"some wetlands are vital . . ." is being
read by some people as "Some wetlands
are important . . ." This was not our
intent. To avoid this confusion we have
revised this paragraph by deleting
"some wetlands are vital areas ..."
and indicating that "most" wetlands are
important.
Section 320.4{b}{2}{vi): We have
included in the list of important
wetlands those wetlands that are
ground water discharge areas that
maintain minimum baseflows important
to aquatic resources. Scientific research
now indicates that wetlands more often
serve as discharge areas than recharge
areas. Those discharge areas which are
necessary to maintain a minimum
baseflow necessary for the continued
existence of aquatic plants and animals
are recognized as important.
Section 320.4{b}{2)(viii): We have
included in the list of important
wetlands those which are unique in
nature or scarce in quantity to the region
or local area.
Section 320.4{d): We have revised this
paragraph to clarify that impacts from
both point source and non-point source
pollution are considered in the Corps
public interest review. However, section
208 of the Clean Water Act provides for
control of non-point sources of pollution
by the states.
Section 320.4{j}[l): Clarifying language
has been added to this section to
eliminate confusion regarding denial ·
procedures when another Federal, state,
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and/or local authorization or
certification has been denied.
Section 320.4{p): Some commenters
felt that environmental considerations
should take precedence over other
factors. Other commenters believed that
guidance should be given as to who
determines whether there are
environmental benefits to a project.
Many commenters indicated that the
regulation does not define the possible
range of environmental benefits that will
be considered. Environmental benefits
are determined by the district engineer
and the district staff based on responses
received from the general public, special
interest groups, other government
agencies and staff evaluation of the
proposed activity. Defining the possible
range of environmental benefits would
be almost impossible to cover in the
rules in sufficient detail, since
circumstances vary considerably for
each permit application. After
considering all the comments we have
decided to make the change as proposed
on May 12, 1983.
Section 320.4{q): Some comrnenters
believed that this rule would distort
review criteria by inserting
inappropriate economic assumptions
and minimizing environmental criteria.
Some commenters suggested that the
Corps revise this paragraph to include a
provision to challenge an applicant's
economic data and that of governmental
agencies as well. Other commenters
believe that economic factors do not
belong in these regulations since the
intent of the Clean Water Act is: "to
restore and maintain the chemical,
physical, and biological integrity of the
nation's waters"; therefore, any
regulation under the CWA should have,
as its primary objective, provisions
which give environmental factors the
greatest weight. They were concerned
that this part may be applied to allow
economic benefits to offset negative
environmental effects. Some
comrnenters, however, believed that the
Corps should assume tha t projects
proposed by state and local
governmental interests and private
industry are economically viable and
are needed in the marketplace. They
also believed that the Corps and other
governmental agencies should not
engage in detailed economic
evaluations. Economics has been
included in the Corps list of public
interest factors since 1970. However,
there has never been a specific policy on
economics in the regulations. The Corps
generally accepts an applicant's
determination that a proposed activity is
needed and will be economically viable,
but makes its own decision on whether
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a project should occur in waters of the
U.S. The district engineer may
determine that the impacts of a
proposed project on the public interest
may require more than a cursory
evaluation of the need for the project.
The depth of the evaluation would
depend on the significance of the
impacts and in unusual circumstances
could include an independent economic
analysis. The Corps will balance the
economic need for a project along with
other factors of the public interest.
Accordingly, § 320.4(q) has been
modified from the proposed rule to
provide that the district engineer may
make an independent review of the need
for a project from the perspective of the
public interest.

Section 320.4(r): Many comments
were offered as to the intent, scope and
implementation of the proposed
mitigation policy. Comments were
almost equally divided between those
who felt that the policy should be
expanded and those that felt it should
be more limited. The issues that were
raised include: mitigation should not be
used to outweigh negative public
interest factors; mitigation should not be
integrated into the public interest
review; mitigation should be on-site to
the maximum extent practicable; off-site
mitigation extends the range of concerns
beyond those required by Section 404. A
' wide range of views were expressed on
our proposed mitigation policy, but
virtually all commenters expressed need
for a policy. The Corps has been
requiring mitigation as permit conditions
for many years based on our regulations
and the 404(b)(1) guidelines. Because of
the apparent confusion on this matter,
we have decided to clarify our existing
policy at 320.4(r).
The concept of "mitigation" is manyfaceted, as reflected in the definition
provided in the Council on
(Environmental Quality (CEQ) NEPA
regulations at 40 CFR 1508.20. Viewing
"mitigation" in its broadest sense,
practically any permit condition or best
management practice designed to avoid
or reduce adverse effects could be
considered "mitigation." Mitigation
considerations occur throughout the
permit application review process and
are conducted in consultation with state
and Federal agencies responsible for
fish and wildlife resources. District
engineers will normally discuss
modifications to minimize project
impacts with applicants at preapplication meetings (held for large and
potentially controversial projects) and
during the processing of applications. As
a result of these discussions, district
engiP '!ers may condition .permits to
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require minor project modifications,
even though that project may satisfy all
legal requirements and the public
interest review test without those
modifications.
For applications involving Section 404
authority, mitigation considerations are
required as part of the Section 404(b)(1)
guidelines analysis; permit conditions
requiring mitigation must be added
when necessary to ensure that a project
complies with the guidelines. To
emphasize this, we have included a
footnote to § 320.4(r) regarding
mitigation requirements for Section 404,
Clean Water Act, permit actions. Some
types of mitigation measures are
enumerated in Subpart H of the
guidelines. Other laws such as the
Endangered Species Act may also lead
to mitigation requirements in order to
ensure that the proposal complies with
the law. In addition to the mitigation
developed in preapplication
consultations and through application of
the 404(b)(1) guidelines and other laws,
these regulations pwvide for further
mitigation should the public interest
review so indicate.
One form of mitigation is
"compensatory mitigation," defined at
40 CFR 1508.20(e) to mean
"compensating for the impact by
replacing or providing substitute
resources or environments." Federal and
state natural resource agencies
sometimes ask the Corps to require
permit applicants to compensate for
wetlands to be destroyed by permitted
activities. Such compensatory mitigation
might be provided by constructing or
enhancing a wetland; by dedicating
wetland acreage for public use; or by
contributing to the construction,
enhancement, acquisition or
preservation of such "mitigation lands."
Compensatory mitigation of this type is
often referred to as "off-site" mitigation.
However, it can be provided either onsite or off-site. Such mitigation can be
required by permit conditions only in
compliance with 33 CFR 325.4, and
specifically with 33 CFR 325.4(a)(3). In
addition to those restrictions, the Corps
has for many years declined to use, and
does now decline to use, the public
interest review to require permit
applicants to provide compensatory
mitigation unless that mitigation is
required to ensure that an applicant's
proposed activity is not contrary to the
public interest. If an applicant refuses to
provide compensatory mitigation which
the district engineer determines to be
necessary to ensure that the proposed
activity is not contrary to the public
interest, the permit must be denied. If an
applicant voluntarily offers to provide
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compensatory mitigation in excess of
the amount needed to find that the
project is not contrary to the public
interest. the district engineer can
incorporate a permit condition to
implement that mitigation at the
applicant's request.

Part 321-Permits for Dams and Dikes
in Navigable Waters of the United
States
The Secretary of the Army delegated
his authority under Section 9 of the
Rivers and Harbors Act of 1899, 33
U.S.C. 401 to the Assistant Secretary of
the Army (Civil Works). The Assistant
Secretary in turn delegated his authority
under Section 9 for structures in
intrastate navigable waters of the
United States to the Chief of Engineers
and his authorized representative.
District engineers have been authorized
in 33 CFR 325.8 to issue or deny permits
for dams or dikes in intrastate navigable
waters of the United States" under
Section 9 of the Rivers and Harbors Act
of 1899. This section of the regulation
and§§ 325.5(d) and 325.8(a) have been
revised to reflect this delegation.
Part 322-Permits for Structures or
Work in or Affecting Navigable Waters
of the United States
Section 322.2(a): We have revised the
term "navigable waters of the United
States" to reference 33 CFR Part 329
since it and all other terms relating to
the geographic scope of the Section 10
program are defined at 33 CFR Part 329.
Section 322.2(b): Commenters on the
definition of structures indicated that
several terms needed further
amplification. It was suggested that the
term "boom" be defined to exclude a
float boom, as would be used in front of
a spillway. The term was not redefined
because those dams constructed in
Section 10 waters do require a permit for
a float boom. However, most dams in
the United States are constructed in
non-Section 10 waters and do not
require a permit for a boom (floating or
otherwise) unless it involves the
discharge of dredged or fill material. It
was suggested that the term "obstacle or
obstruction" be modified to reinstitute
the language from the July 19, 1977, final
regulations. We have adopted the
suggestion which will clarify our intent
that obstacles or obstructions. whether
permanent or not, do require a permit; it
will also assist in jurisdictional
decisions on enforcement. It was
suggested that "boat docks" and "boat
ramps" be included in the list of
structures, since these are frequently
proposed structures. These have been
included. It was suggested that the term
"artificial gravel island" be added, as
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Congress, by Section 4(e) of the Outer
Continental Shelf Lands Act of 1953,
extended the regulatory program to the
Outer Continental Shelf, and specifically
cited artificial islands as falling under
Section 10 jurisdiction. This type of
structure is also constructed on state
lands within the territorial seas.
Accordingly, artificial islands have been
included.
Section 322.2{c): Two commenters
discussed the definition of "work"; one
stated that it was too broad and the
other that it should be expanded. The
present definition of the term "work"
has remained unchanged for many years
and has achieved general acceptance by
the regulators and those requiring a
permit. The present language has been
retained.
Sections 322.2{f}{2} and 323.2{n){2}:
Both of these sections are concerned
with the definition of general permits.
Several commenters expressed support
for the additional criteria contained in
the May 12, 1983 proposed rule. Other
commenters expressed concern that the
proposed criteria were illegal. Some
commenters believed that the proposal
would amount to a delegation of the
Section 404 program to the states, and
that this is not a prerogative of the
Corps of Engineers. Many commenters
expressed serious concern that state
programs were not comprehensive
enough to properly represent the public
interest review. Still others objected to
the proposal because there were no
assurances that the state approved
projects themselves were "similar in
nature" or would have "minimal adverse
environmental effects"; those objections
extended to the proposal to assess the
impacts of the differences in the State/
Corps decisions. Some commenters
suggested that an automatic "kick-out"
provision, whereby concerned agencies
could cause the Corps to require an
individual application on a case-by-case
basis, may provide sufficient safeguards
for the proposal to go forward. Some
commenters suggested that a preferred
approach to reducing duplication would
be for the Corps to express, in its
regulations, direction for its districts to
vigorously pursue joint processing,
permit consolidation, pre-application
consultation, joint applications, joint
public notices and special area
management planning. This change was
proposed in 1983. At that time we
believed that additional flexibility in the
types of general permits which could be
developed was necessary to effectively
administer the regulatory program. Our
experience since then has shown that
the existing definitions of general permit
at both of these sections is flexible
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enough to develop satisfactory general
permits. Therefore we have decided not
to adopt this proposed change. Because
several definitions previously found in
Part 323 have been moved to Part 328,
§ 323.2(n) has been redesignated
§ 323.2(h).
Section 322.2{g): This section adds the
definition of the term "artificial reefs"
from the National Fishing Enhancement
Act and clarifies what activities or
stru ctures the term does not include.
Two commenters suggested
modifications, or clarifications, to this
definition to ensure that old oil and gas
production platforms can be considered
for use as artificial reefs. We agree with
their suggestion. The definition would
include the use of some production
platforms, either abandoned in place or
relocated, as artificial reefs as long as
they are evaluated and permitted as
meeting the standards of Section 203 of
the Act.
Section 322.2{h): This section was
proposed to add the definition of the
term "outer continental shelf' from the
Outer Continental Shelf Lands Act
(OCSLA). Two commenters suggested
that the territorial sea off the Gulf Coast
of Florida and Texas is greater than
three nautical miles from the coast line.
We have determined that this is not the
case, and have decided not to include a
definition of the term "outer continental
shelf' in these regulations and to rely
instead on the definition of this term
that is already in the OCSLA.
Sections 322.3{a) and 322.4: Activities
which do not require a permit have been
moved from § 322.3 and included in
§ 322.4. The limitation of the
applicability of Section 154 of the Water
Resource Development Act of 1976 in
certain waterbodies has been deleted
because no such limitation exists in that
Act.
Section 322.5{b): This section
addresses the policies and procedures
for processing artificial reef
applications. One commenter suggested
that the opportunity for a general permit
should not be precluded by this section.
A general permit for artificial reefs is
not precluded by this regulation change.
Furthermore, the opportunity for the
issuance of general permits may be
enhanced with the implementation of
the National Artificial Reef Plan by the
Department of Commerce.
Section 322.5{b}{1}: This section cites
the standards established under section
203 of the National Fishing
Enhancement Act. These standards are
to be met in the siting and construction,
and subsequent monitoring and
managing, of artificial reefs. Two
commenters insisted that these should
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be called goals or objectives, and
several commenters said that more
specific guidelines or criteria are needed
to evaluate proposed artificial reefs
againSit the standards or goals. Section
204 of the Act states that the
Department of Commerce will develop a
National Artificial Reef Plan which will
be consistep.t with the standards
established under Section 203, and will
include criteria relating to siting,
constructing, monitoring, and managing
artificial reefs. Specification of such
criteria in these rules would be
inappropriate in view of the intent of
Congress to have the Department of
Commerce perform this function. The
National Marine Fisheries Service
(NMFS), acting for tlte Department of
Commerce, has consulted with us in
developing the National Artificial Reef
Plan, and we will continue to consult
\-\'ith them to ensure permits are issued
consistent with the criteria established
in that plan. The Department of
Commerce announced the availability of
the National Artificial Reef Plan in the
Federal Register on November 14, 1985.
The U.S. Coast Guard was
particularly concerned that these rules
be more specific with regard to
information and criteria that will be
used to ensure navigation safety and the
prevention of navigational obstructions.
Section 204 of the National Fishing
Enhancement Act requires that the
Department of Commerce consult the
U.S. Coast Guard in the development of
the National Artificial Reef Plan
regarding the criteria to be established
in the plan. One of the standards with
which the criteria must be consistent is
the prevention of unreasonable
obstructions to navigation. In addition,
the district engineer shall consult with
any governmental agency or interested
party, as appropriate, in issuing permits
for artificial reefs. This includes preapplication consultation with the U.S.
Coast Guard, and placing conditions in
permits recommended by the U.S. Coast
Guard to ensure navigational safety.
Section 322.5{b) (2) and {3}: These
sections state that the district engineer
will consider the National Artificial Reef
Plan, and that he will consult with
governmental agencies and interested
parties, as necessary, in evaluating a
permit application. Two commenters
supported this coordination. The NMFS
requested notification of decisions to
issue permits which either deviate from
or comply with the plan. Paragraph
(b )(2) requires the district engineer to
notify the Department of Commerce of
any need to deviate from the plan. In
addition, the NMFS receives a monthly
list of permit applications on which the
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district engineer has taken final action.
This should be sufficient notification for
those permits which do not deviate from
the plan.
Section 322.5{b}{4}: Although some
commenters strongly supported this
section describing the liability of
permittees authorized to build artificial
reefs, several expressed concern that
this provision was not clearly written or
required specific criteria to assist the
district engineer in determining financial
liability. This paragraph has been
rewritten to correspond closely with the
wording in the National Fishing
Enhancement Act, and examples of
ways an applicant can demonstrate
financial responsibility have been
added.
Section 322.5{g): We have revised this
paragraph on canals and other artificial
waterways by eliminating proceduralonly provisions which are redundant
with requirements in 33 CFR Parts 325
and 326.
Section 322.5{1): A new section on
fairways and anchorage areas has been
added. This section was formerly found
at 33 CFR 209.135. We are moving this
provision to consolidate all of the permit
regulations on str.uctures to this part.
We will delete 33 CFR 209.135 by
separate notice in the Federal Register.

Part 323-Permits for Discharges of
Dredged or Fill Material Into Waters of
the United States
Section 323.2: Several commimters _
supported moving the definitions
relating to waters of the United States to
a separate paragraph. As proposed on
May 12, 1983, we have moved the term
"waters of the United States" and all
other terms related to the geographic
scope of jurisdiction of Section 404 of
the CWA to 33 CFR Part 328 which is
titled "Definition of the Waters of the
United States." We believe that, by
setting these definitions apart in a
separate and distinct Part of the
regulation and including in that Part all
of the definitions of terms associated
with the scope of the Section 404 permit
program, we are better able to clarify
the soope of our jurisdiction. We have
not changed any existing definitions nor
added any definitions proposed on May
12, 1983. Comments related to these
definitions are addressed in Part 328
below.
We have not changed the definition of
fill material at § 323.2(e). However, the
Corps has entered into a Memorandum
of Agreement with the Environmental
Protection Agency to better identify the
difference between section 402 and
section 404 discharges under the Clean
Water Act.
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Section 323.2{d)-Previously 323.2(j}:
The proposed modification of this
paragraph states' that "de minimis or
incidental soil movement occurring
during normal dredging operations" is
not a "discharge of dredged material,"
the term defined by this paragraph.
Eight commenters raised concerns
relating to this provision. Most of these
supported the regulation of "de minimis
or incidental soil movement occurring
during normal dredging operations" in
varying degrees. Two specifically
expressed a belief that the fallback from
dredging operations constituted a
discharge within the intent of section
404 of the Clean Water Act. One of
these stated that the proposed provision
was contrary to a binding decision by
the U.S. District Court for the Northern
District of Ohio in Reid v. Marsh, No. C81-690 (N. D. Ohio, 1984). Another
commenter objected to the provision on
the basis that it would force states that
perceived a need to regulate.dredging
operations to regulate such activities
under their National Pollutant Discharge
Elimination System authority. The
recommendations of the above group of
commenters included the regulation of
dredging activities on an individual or
general permit basis or on a selective
basis that would take into account the
scopes and anticipated effects of the
projects involved. Two commenters
expressed concern over the fact that
discharge activities such as the
sidecasting of dredged material might be
considered "soil movement" that was
"incidental" to a "normal dredging
operation." The final concern raised
related to the list of dredging equipment
cited as examples. This list was seen,
alternatively, as too limited or as not
limited enough in reference to the types
of equipment that may be used in a
"normal dredging operation." Four
commenters supported the proposed
provision as a reasonable interpretation
of the section 404 authority of the Corps.
Section 404 clearly directs the Corps
to regulate the discharge of dredged
material, not the dredging itself.
Dredging operations cannot be
performed without some fallback.
However, if we were to define this
fallback as a "discharge of dredged
material," we would, in effect, be adding
the regulation of dredging to section 404
which we do not believe was the intent
of Congress. We have consistently
provided guidance to our field offices
since 1977 that incidental fallback is not
an activity regulated under section 404.
The purpose of dredging is to remove
material from the water, not to
discharge material into the water.
Therefore, the fallback in a "normal
dredging operation" is incidental to the
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dredging operation and de minimis
when compared to the overall quantities
removed. If there are tests involved, we
believe they should relate to the
dredging operator's intent and the result
of his dredging operations. If the intent
is to remove material from the water
and the results support this intent, then
the activity involved must be considered
as a "normal dredging operation" that is
not subject to section 404.
Based on the above discussion, we
have not adopted any of the
recommendations relating to the
revision or deletion of this provision for
the purpose of bringing about the
regulation of "normal dredging
operations" in varying degrees. We have
replaced the "or" between the words
"de minimis" and "incidental" with a
comma to more clearly reflect the fact
that the incidental fallback from a
"normal dredging operation" is
considered to be de minimis when
compared to the overall quantities
removed. In addition, we have deleted
the examples of dredging equipment at
the end of the proposed provision to
make it clear that de minimis or
incidental soil movement occurring
during any "normal dredging operation"
is not a "discharge of dredged material."
However, we wish to also make it clear
that this provision applies only to the
incidental fallback occurring during
"normal dredging operations" and not to
the disposal of the dredged material
involved. If this material is disposed of
in a water of the United States, by
sidecasting or by other means, this
disposal will be considered to be a
"discharge of dredged material" and will
be subject to regulation under section
404.
Section 323.4: We have made some
minor corrections to this section to be
consistent with EPA's permit exemption
regulations at 40 CFR Part 233.

Part 324-0cean Disposal
Section 324.4{c): The language of this
section on the EPA review process has
been rewritten to clarify the procedures
the district engineer will follow when
the Regional Administrator advises that
a proposed dumping activity does not
comply with the criteria established
pursuant to section 102(a) of the Marine
Protection, Research and Sanctuaries
Act [MPRSA), or the restrictions
established pursuant to section 102(c)
thereof, in accordance with the
provisions of 40 CFR 225.2(b ).
Part 325-Permit Processing
Several minor changes have been
made in this part. These changes involve
requesting additional information from
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an applicant, providing for a reasonable
comment period, combining permit
documentation, and documenting issues
of national importance.
Section 325.1(b): This section has been
rewritten to clarify the pre-application
consultation process for major permit
applications. No significant changes
have been made in the content of this
section.
Section 325.1(d)(1}: One commenter on
this content of applications paragraph
asked that where, through experience, it
has been found that specific items of
additional information are routinely
necessary for permit review, the district
engineer should be allowed to develop
supplemental information forms.
Another observed that restricting
production of local forms may inhibit
joint permit application processes. If it
becomes necessary to routinely request
additional information, the Corps can
change the application form, but that
must be done at Corps headquarters
with the approval of the Office of
Management and Budget. This change
does not place any additional
restrictions on developing local forms.
As is now the case, local forms may be
developed for joint processing with a
Federal or state agency.
Section 325.1(d)(B}: This is a new
section requiring an applicant to include
provisions for siting, construction,
monitoring and managing the artificial
reef as part of his application for a
permit. One commenter suggested that
the criteria for accomplishing these
activities must be completed in the
National Artificial Reef Plan before
establishment of such reefs can be
encouraged. Another recommended that
the regulation describe more specifically
the information to be supplied by an
applicant with regard to monitoring and
maintaining an artificial reef. The plan
includes general mechanisms and
methodologies for monitoring the
compliance of reefs with permit
requirements, and managing the use of
those reefs. It can be used as a guide for
the information to be supplied by the
permit applicant. Specific conditions for
monitoring and managing, as well as for
maintaining artificial reefs generally
need to be site-specific and should be
developed during permit processing.
The U.S. Coast. Guard requested that
they be provided copies of permit
applications for artificial reefs, and that
a permittee be required to notify the
Coast Guard District Commander when
reef construction begins and when it is
completed so timely information can be
included in notices to mariners. The
district engineer may elect to consult
with the Coast Guard, when
appropriate, during the pre-application

phase of the permit process. At any rate,
the Coast Guard will receive public
notices of permit applications, and may
make recommendations to ensure
navigational safety on a case-by-case
basis. Appropriate conditions can be
added to permits to provide for such
safety.
Section 325.1{e): Several commenters
expressed concern with language
changes requiring only additional
information "essential to complete an
evaluation" rather than the former
requirement for information to "assist in
evaluation of the application." They felt
this change would reduce the data base
on which decisions would be made.
They indicated further that without
necessary additional information,
district engineers would not be able to
make a reasonable decision, the public's
ability to provide meaningful comments
would be limited, and resource agencies
would have to spend more time
contacting the applicant and gathering
information. They felt this could
increase delays rather than limiting
them. Several commenters asked that
the regulations be altered to specifically
require submission of information
necessary for a 404(b)(1) evaluation.
Similar concerns were expressed with
the change stating that detailed
engineering plans and specifications
would not be required for a permit
application. Commenters advised that
without adequate plans or the ability to
routinely require supplemental
information it may be impossible to
insure compliance with applicable water
quality criteria or make reasonable
permit decisions. Other commenters
wanted further restrictions placed on
the district engineer's ability to requesl
additional information. Suggestions
included altering the regulations to
specify the type, need for, and level of
detail which could be requested, and
requiring the district engineer to prepare
an analysis of costs and benefits of such
information. Some commenters objected
to requirements for providing
information on project alternatives and
on the source and composition of
dredged or fill material.
This paragraph has been changed as
proposed. The intent of this change was
to assure that information necessary to
make a decision would be obtained,
while requests for non-essential
information and delays associated with
such requests would be limited.
Section 325.2{a)(6}: The new
requirement to document district
engineer decisions contrary to state and
local decisions was adopted essentially
as proposed. The reference to state or
local decisions in the middle of this
paragraph incorrectly did not reference
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§ 320.40)(4) in addition to § 320.4(j)(2).
The adopted paragraph references state
and local decisions in both of these
paragraphs.
Section 325.2(b}(1}{ii): The Ma} 12,
1983, proposed regulations sought to
speed up the process by reducing the
standard 60 day comment/waiver period
to 30 days for state water quality
certifications. Commenters on this
paragraph offered a complete spectrum
of views from strong support for the
proposed changes to strong opposition
to the proposal. Comments within this
spectrum included opinions that: states
must h!lve 60 days; certification time
should be the same as allowed by EPA
(i.e. 6 months); the proposal is illegal; it
conflicts with some state water quality
certification regulations and procedures;
and it would reduce state and public
input to the decision-making process.
Most states objected to this reduction
with many citing established water
quality certification procedures required
by statute and/or regulations which
require notice to the public (normally 30
days) and which allow requests for
public hearings which cannot be
completed within the 30-day period. We
have, therefore, retained the 60 day
period in the July 22, 1982, regulations.
Some Corps districts have developed
formal or informal agreements with the
states, which identify procedures and
time limits for submittal of water quality
certifications and waivers. Where these
are in effect, problems associated with
certifications are minimized.
Many commenters objected to the
May 12, 1983, proposal to delete from
the July 22, 1982, regulations the
statement, "The request for certification
must be made in accordance with the
regulations of the certifying agency."
Deleting this statement will not delete
the requirement that valid requests for
certification must be made in
accordance with State laws. However,
we have found that, on a case-by-ca se
basis in some states, the state certifying
agency and the district engineer have
found it beneficial to have some
flexibility to determine what constitutes
a valid request. Furthermore, we believe
that the state has the responsibilit) to
determine if it has received a valid
request. If this statement were retained
in the Corps regulation, it would require
the Corps to determine if a request bas
been submitted in accordance with state
law. To avoid this problem, we have
decided to eliminate this statement.
Section 325.2{d)(2}: Numerous
commenters expressed concern with
comment periods of less than 30 days.
They were concerned that, in order to
expedite processing timE':>. 15 day
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notices would become the norm. These
commenters stated that 15 days was
insufficient to prepare substantive
comments and would not allow the ·
public adequate participation in the
permit process as mandated by Section
101 of the CWA. State agencies noted
that, with internal and external mail
requiring as much as a week each for
the Corps and the state, 15 days would
not provide any time for consideration
of a project. Several commenters noted
that such expedited review times might
actually: be counter-productive, as
Federal and state agencies might
routinely oppose projects and request
permit denial so that they would then
have sufficient time to review a project
and to work with an applicant to resolv
conflicts. We recognize that 15 days is a
very short comment period considering
internal agency processing and mail
time. We expect that comment periods
as short as 15 days would be used only
for minor projects where experience has
shown there would be little or no
controversy. Some districts have been
routinely using com1nent periods of less
than 30 days (20.and 25 days) while
others have used such procedures in
only a limited number of special cases.
In adopting this provision, we have
modified the May 12, 1983, proposal to
require the district engineer to consider
the nature of the proposal. mail time, the
need to obtain comments from remote
areas, comments on similar proposals,
and the need for site visits before
designating public notice periods of less
than 30 days. Additionally, after
considering the length of the original
comment period as well as those items
noted above, the district engineer may
extend the comment period an
additional30 days if warranted. We
believe this provides the desired
flexibility with the necessary restraints
on when to use comment periods of less
than 30 days.
Sections 325.2{e}{l) and 325.5{b}{2}:
Commenters supporting the use of
letters of permission (LOP) for minor
section 404 activities stated that
applicants will realize significant time
savings for minor requests while there
will be no loss in environmental
protection. Objectors believe that the
Corps is seeking administrative
expediency at the cost of environmental
protection. Issues raised by commenters
include: the legality of the 404 LOP
procedure without providing for notice
and opportunity for public hearing
(Section 404(a) of the CWA); the legality
of issuing a permit which would become
effective upon the receipt or waiver of
401 certification and/or a consistency
certification under the CZMA; the need
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to be more definitive as to the criteria
for making a decision as to the
categories of activities eligible for
authorization under the LOP; and the
lack of coordination with Federal and
state resource agencies. A few
commenters were concerned that the
notice in the May 12, 1983, Proposed
Rules was insufficient because it did not
give the scope and location of the work
to be covered. The commenting states
also indicated that the notice was
insufficient for water quality
certification and coastal zone
consistency determination purposes.
Other commenters were concerned that,
while LOP's would be coordinated with
Federal and state fish and wildlife
agencies, other resource agencies such
as EPA should also review Section 404
LOP's. Based on the comments on the
proposed 404 LOP procedures, we have
decided not to adopt the 404 LOP
procedures as proposed. We are not
changing§ 325.5(b)(2), LOP format, nor
are we changing the section 10 LOP
provisions. Rather, we have revised
§ 325.2(e)(1) to describe a separate
section 404 LOP process. Unlike the
section 10 LOP process, the section 404
process involves the identification of
categories of discharges and a generic
public notice. This LOP process is a type
of abbreviated permit process which
could and has been developed under the
July 22, 1982, interim final regulations.
These procedures will avoid
unnecessary paperwork and delays for
many minor section 404 projects in
accordance with the intent of Section
101(f) of the Clean Water Act
Section 325.7{b): We have added a
provision that, when considering a
modification to a permit, the district
engineer will consult with resource
agencies when considering a change to
terms, conditions, or features in which ·
that agency has expressed a significant
interest.
Section 325.9: One commenter
generally supported this section on the
district engineer's authority to determine
jurisdiction but indicated that§ 325.9(c)
should not be adopted because it
reflects the provisions of a
Memorandum of Understanding (MOU)
with EPA and would not be applicable if
the MOU is revised or deleted. We have
determined that this paragraph is not
now needed and have decided not to
adopt it.
Appendix A-Permit Form and Special
Conditions
A. Permit Form
Project Description: A comment was
received stating that intended use
should be specified for all permitted
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work and not just for the fills involved.
A comment was also received
suggesting that we be more specific on
what discharges are covered by permit
authorizations. We agree with these
points and have made appropriate
changes to the instructional material
relating to project descriptions.
General Conditions
General Condition 1: Several
commenters stated that the specified
three month lead time on the requesting
of permit extensions was too long. We
agree with these commenters and have,
therefore, reduced this lead time from
three to one month.
General Condition 2: One commenter
recommended that the wording of this
condition, relating to the maintenance of
authorized work, be modified to indicate
that restoration may be required if the
permittee fails to comply with the
condition. We agree and have modified
the condition accordingly. Another
commenter stated that it would not be
reasonable to enforce this condition
when a permitted underground facility is
abandoned. We generally agree with
this statement. However, we believe the
procedures governing the enforcement
of permit conditions are flexible enough
to allow a reasonable approach in such
situations.
General Condition 3: One commenter
indicated that this condition should be
modified to require the permittee to halt
work that could damage discovered
historic resources and to protect those
resources from inadvertent damage.
That commenter also indicated that
under certain circumstances it would
not be necessary to notify the Corps or
to halt work. This notification
requirement has been in effect since
1982, and the continuation of this
requirement provides for the Corps to be
notified in a timely manner. With this
notification, the Corps can react quickly
to determine the appropriate course of
action. We believe this approach has
proven to be ~atisfactory. Therefore, this
condition is being adopted as proposed.
Proposed General Condition 4: In our
proposal, we specifically requested
comments on this condition, which
would require recording the permit on
the property deed. More than half the
comments received were on this
proposal. All but one of the comrnenters
who addressed this condition were
critical of it to a greater or lesser degree.
Institutional interest observed that this
condition would only add to their costs,
since once lands were purchased they
were seldom sold. Institutional and
industrial interests observed that
permits often relate to easements and
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not to fee simple ownership and that
compliance with the proposed condition,
in such situations, would not be possible
or meaningful in some locations. One
commenter stated that a recordation
condition should not be necessary,
provided permittees complied with
proposed General Condition 5, which
requires owners to notify the Corps
when property is transferred. To
strengthen the property transfer
condition, we have modified the
statement preceding the transferee's
signature to specify that the requirement
to comply with the terms and conditions
of the permit moves with the property.
One commenter stated that a general
condition requiring recordation where
possible would be unfair, since it would
not be uniformly applicable to all
permittees. Further coordination with
our field offices indicates that
compliance with and use of the
proposed condition probably occurs
only in a few locations. This
coordination also indicates that for
some jurisdictions, where recordation is
possible, the cost of recordation may be
so great that it exceeds the benefits.
Given that recordation may not be
practical or appropriate for all Corps
permits, we have deleted this general
condition from the permit form and
renumbered the remaining general
conditions accordingly. On the other
hand, the recordation requirement is
appropriate and useful for many types of
structures needing Corps permits, to
provide fundamental fairness toward
future purchasers of real property and to
facilitate enforcement of permit
conditions against future purchasers.
For example, if the Corps were to issue
a permit for a pier, that permit would
rr:q\liJ.'fi: the owner to maintain the pier in
good condition and in conforman~;e with
the terms and conditions of the permit. It
the builder of the pier were to allow the
pier to deteriorate, he could easily
transfer the pier and associated property
with no notice to the purchaser of the
legal obligation to repair and maintain
the pier, unless the permit were
recorded <!long with the title documents
relating to the associated property. This
failure to give notice to prospective
purchasers would be unfair, and would
increase the Federal Government's
difficulty in enforcing permit conditions
against future purchasers. Because of
this important notice function, we have
added a recordation condition under B.
Special Conditions, for use wherever
recordation is found to be reasonably
practicable and appropriate.
General Condition 4 (Proposed
General Condition 5}: One commenter
suggested that this condition, relating to
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the transference of the permit with the
property, be modified to provide for
notice and approval from the Corps
before the permit is transferred. The
reason given for this suggestion was that
the Corps may have special knowledge
of the particular transferee's history and
capabilities and may wish to modify the
terms and conditions of the permit
accordingly. The suggested change
would require the issuing office to
conduct a review and prepare decision
documentation every time property is
transferred and there is a Corps permit
involved. We believe that such a review
in every case involving the transfer of a
permit would constitute an inefficient
use of available resources. Under the
procedures contained in 33 CFR 325.7, a
permit is subject to suspension,
modification, or revocation at any time
the Corps determines such action is
warranted. We believe this is a better
approach, and have, therefore, retained
the proposed wording of this condition.
General Condition 5 (Proposed
General Condition 6}: One commenter
recommended that this proposed
condition, which relates to compliance
with the provisions of the water quality
certification, be changed to provide for
the modification of the Corps permit if
EPA promulgates a revised Section 307
standard or prohibition which applies to
the permitted activity. We agree that
permits must be modified when
circumstances warrant. Procedures
governing modifications are contained
in 33 CFR 325.7, and we advise
permittees of these procedures in item 5
(Reevaluation of Permit Decision) under
the "Further Information" heading.
Therefore, since we believe this
potential requirement for permit
modifications is adequately covered
under the "Further Information"
h(!!iding, we have retained the proposed
wording of this conditlo11.
General Condition 6 (Proposed
General Condition 7): One commenter
noted that compliance inspections
should be conducted during normal
working hours. As a general rule, this
observation seems reasonable.
However, since we believe that
compliance inspections will be
scheduled during normal working hours
when possible, we have not made any
changes to the proposed wording of this
condition.
Further Information
Limits of Federal Liability: One
commenter suggested that the
Government could, under certain
circumstances, be held liable for
damages caused by activities authorized
by the permit and suggested that Item 3,
which limits the Government's liability,
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be deleted in its entirety. While it is true
that some courts have found the United
States liable for damages sustained by
the owners of permitted structures or by
individuals injured in some way by
those structures, it has never been the
intent of the Corps to assume either type
of liability or to insure that no
interference or damage to a permitted
structure will occur after it has been
built. In permitting structures within
navigable waters, the Corps does not
assume any duty to guarantee the safetv
of that structure from damages caused
by the permittee's work or by other
authorized activities in the water. such
as channel maintenance dredging This
is viewed as an acceptable limita tion on
the privilege of constructing a private
structure for private benefit in a publi c
waterway, particularly since insurance
is readily available to protect the
permittee from any damage his structure
may sustain. Accordingly, the language
in Item 3 has been further clarified to
preclude any inference that the
Government assumes any liability for
interference with or damage to a
permitted structure as a result of work
undertaken by or on behalf of the United
States in the public interest.
Reevaluation of Permit Decision: One
commenter recommended that
reevaluations be limited to the three
circumstances listed. Although we
believe that the vast majority of the
reevaluations required will qualify
under one of the three listed
circumstances, we cannot exclude the
possibility of non-qualifying, unique
situations where the public's good may
require a reevaluation of a permit
decision. Therefore, we have retained
the wording which states that
reevaluations will not necessarily be
limited to the circumstances list~d.
Another commenter recommended that
we add to this item that we have the
authority to issue administrative orders
to require compliance with the terms
and conditions of permits and to initiate
legal actions where appropriate. The
procedures governing these actions are
contained in 33 CFR 326.4 and 326.5 and
reference was made to these procedures
in the proposed wording. However. we
agree that it would be helpful to modify
the proposed wording to provide
permittees with a better understanding
of our enforcement options; we have
modified the text accordingly.

B. Special Conditions
One commenter suggested that
Special Condition 5, which requires
permittees authorized to perform certain
types of work to provide advance
notifications to the National Ocean
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Service and the Corps before beginning
work, be changed to allow verbal
notifications followed by written
conftrmations. We have determined that
this suggestion, if adopted, would
greatly increase the chance of errors in
notice documents published by the
Government and would not be in the
best interest of mariners. Two weeks
advance notice is a reasonable period of
time both for construction scheduling
and for Gove:"nment notification to
mariners. Therefore, we have not
adopted this suggestion.
One commenter suggested that a
special condition be added, for use
when appropriate, to require the
permittee to carry out a historic
preservation plan attached to the permit.
The wording of special conditions are
normally determined on a case-by-case
basis. Only those th.at are used often
and are subject to standardized wording
are listed in Appendix A (B. Special
Conditions). While.we agree that special
conditions of this nature may be
required, we do not believe they lend
themselves sufficiently to standardized
wording to warrant adding a specific
special condttion to Appendix A.
Three comments were received which
related to General Condition (n) on the
previous permit form. This condition
required the permittee to notify the
issuing office of the date when the work
authorized would start and of any
prolonged suspensions before the work
was complete. Two of the commenters
recommended that this provision be
retained as a general condition, and one
commenter recommended that it be
specified as a special condition. Our
research indica tes that this condition, as
a general condition applicable to all
permitted activities, has been virtually
unenforceable in most areas and of
limited use as a permit monitoring tool.
We agree that special conditions
requiring permittees to notify the Corps.
in advance, of the dates permitted
activities will start, are appropriate in
certain situations. Two of these
situations are covered by Special
Condition 3 (maintenance dredging) and
Special Condition 5 (charting of
activities by National Ocean Service).
Since we believe our field offices are in
the best position to identify any other
situ a lions in which similar special
conditions would be appropriate, we
have not adopted these
recommendations.
As discussed under Proposed General
Condition 4 above, we have added a
sixth special recordation condition for
use where recordation is found to be
reasonably practicable.
General: In addition to several
editoriat changes,' we bave added
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definitions for the word "you" and its
derivatives and the term "this office" at
the beginning of the permit form. We
have substituted the term "this office"
for references to the district engineer
throughout the form.
Part 326-Enforcement
Geneml: Three commenters objected
to what they perceived as a lack of
specific requirements and recommended
that the word "should" be changed to
"shall" throughout Part 326. Another
commenter stated that the proposed
regulations were too specific and
recommended that a significant amount
of the procedures in this Part be deleted
and addressed in internal guidance. The
word "should," where used, allows
district engineers to base their
enforcement actions on an assessment
of what is the beRt approach on a caseby-case basis. The word "shall" would
require district engineers to implement
specified actions even though such
actions may be obviously inappropriate
in relation to a particular case. We
believe this flexibility is appropriate and
have, therefore, retained the word
"should" in most of the places where it
occurred in the proposed regulations.
However, the word "will" is used at
various places in this Part where
flexibility is not appropriate. We believe
that the proposed language achieves a
proper balance between the providing of
necessary guidance and flexibility.
Finally, one commenter suggested that
Part 326 be rewritten to include only two
requirements: orders for immediate
restoration of filled wetlands and
referrals for legal action if these orders
are not complied with. When Congress
established the Corps regulatory
authorities, it allowed for the issuance
of permits. To ignore the issuance of
permits as one means of resolving
violations would be inappropriate.
Section 326.1: As a result of further
internal coordination, we have
determined that it would be appropriate
to make it clear that nothing in this Part
establishes a non-discretionary duty on
the part of a district engineer. Further,
nothing in this Part should be
considered as a basis for a private right
of action against a district engineer.
Therefore, we have modified this
paragraph accordingly.
Section 326.2: One commenter
recommended that this statement of
general enforcement policy be expanded
to provide priority guidance on
enforcement actions. Two other
commenters recommended
strengthening of this paragraph, with
one recommending that it cite the firm
and fair enforcement of the law to
prohibit and deter damage, to require
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restoration, and to punish violators as
the purpose of the Corps enforcement
program. In that we refer in this
paragraph to unauthorized activities, we
are reflecting the fact that these
activities are unauthorized and subject
to enforcement actions pursuant to the
legal authorities cited at the beginning of
this Part. Further, the other
recommended changes would simply
duplicate the discussions of enforcement
methods and procedures already
contained in§§ 326.3, 326.4, and 326.5.
However, we have added a statement to
this provision to reflect the fact that
EPA has independent enforcement
authorities under the Clean Water Act,
and thus, district engineers should
normally coordinate with EPA.
Section 326.3{b): One commenter
recommended that this paragraph be
amended to require the establishment of
numbered file systems for violations.
Most Corps districts already assign
control numbers to enforcement actions,
and since this is an administrative
function, we have determined that it
would be inappropriate to include this
requirement in a Federal regulation
designed to provide enforcement policy.
Section 326.3{c}{2}: One commenter
suggested rewording of this paragraph to
make it clear that a violation involving a
completed activity may or may not be
resolved through the issuance of a Corps
permit. The reference in the proposed
wording to not initiating "any adclitional
work before obtaining required
Department of the Army authorizations"
apparently led to the commenter
misunderstanding this paragraph. The
intent of this wording related to warning
a violator not to initiate work on other
projects before obtaining required Corps
permits. Since the violator is in the
process of being made aware of the
legal requirements for obtaining Corps
permits, we have determined that this
warning is unnecessary and have,
therefore, deleted it.
Section 326.3{c}{3}: One commenter
recommended that this paragraph be
amended to indicate that !he
information requested will also be used
for determining whether legal action is
appropriate in addition to determining
what initial corrective measures may be
required. We agree that the information
obtained from violators may provide a
basis for enforcement decisions other
than those relating to interim corrective
measures. Therefore, we have revised
this provision to provide for notifying
violators of potential enforcement
consequences and for the more
generalized use of the information
provided by violators in the
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identification of appropriate
enforcement measures.
Section 326.3{c}{4): One commenter
recommended that this provision be
reworded to indicate that the limitations
on unauthorized work of an emergency
nature are to be established in
conjunction with Federal and state
resource agencies. We believe it is
understandable that actions of this type
will be completed on an expedited basis
with the procedures in § 326.3(c-d) being
followed concurrently. Since§ 326.3(d)
already provides for interagency
consultations, in appropriate cases, we
do not believe it is necessary to
duplicate that guidance in this provision.
Section326.3{d}{1}: One commenter
recommended that "initial corrective
measures" be defined as measures
"which substantially elminate all
current and future detrimental impacts
resulting from the unauthorized work."
This commenter also recommended that
the procedures in 33 CFR 320.4 and 40
CFR Part 230 be referenced for use in
determining what "initial corrective
measw·es" are required. Essentially, this
commenter is recommending that all
violators be denied a Corps
authorization and required to undertake
full corrective measures in the initial
stage of an enforcement action. This
would not be a reasonable or practical
approach, since it would eliminate
public participation and would result in
the removal of work that may have been
permitted under normal circumstances.
Another commenter objected to the
statement that further enforcement
actions "should normally" be
unnecessary if the initial corrective
measures substantially eliminate all
current and future detrimental impacts.
This commenter sees this provision as
barring legal action in appropriate cases
such as those involving willful, flagrant,
or repeated violations. This is not the
case. To say that such corrective
measures "should normally" resolve a
violation does not mean that they will
"always" resolve a violation. Another
commenter stated that consultations
with the Fish and Wildlife Service and
the National Marine Fisheries Service
should be made mandatory in this
paragraph pursuant to the Fish and
Wildlife Coordination Act. The reason
given was thal this provision would
result in the issuance of permits which
would require such consultations. This
paragraph deals with initial corrective
measures and not with the issuance of
permits. These agencies will be given an
opportunity to comment in response to a
public notice before any decision is
made on an after-the-fact permit
application. In view of the above
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discussion, we have retained the
proposed wording of this paragraph.
Section 326.3{d){2}: One commenter
recommended that this paragraph be
deleted on the basis that it provided the
district engineer with too much
discretion and questioned the crossreference to § 326.3(3). This paragraph
was intended to provide guidance to
district engineers in situations involving
prior initiations of litigation or denials of
essential authorizations or certifications
by other Federal, state or local agencies.
We believe district engineers should
have the discretionary authority to
determine what is a reasonable and
practical course of action for the Corps
under these circumstances. However,
we have .revised this paragraph to
clarify its intent and to correct the crossreference.
Section 326.3{d}{3}: As a result of
further review within the Corps, we
have determined that the provision
proposed as § 326.3(e)(l)(i), which states
that it is not necessary to issue a Corps
permit for initial corrective measures,
should be moved to§ 326.3(d) to more
appropriately reflect the sequence of
enforcement procedures. Therefore, we
have modified this provision and
established it as new§ 326.3(d)(3).
Section 326.3{e): One commenter
objected to the after-the-fact permit
process, and observed that the process
was generally seen as a mechanism to
avoid compliance with the law.
Exceptions to the processing of afterthe-fact permit applications are
contained in§ 326.3(e)(i-iv). However,
in most cases, the public participation
associated with the processing of an
application is necessary before a
violation can be appropriately resolved.
Section 326.3{e)(1}: One commenter
recommended that this paragraph be
amended to specify the criteria for legal
action and to require that public notices
associated with after-the-fact permit
applications clearly identify that a
violation is involved. The criteria for
legal actions are given in § 326.5(a), and
permit decisions are based on whether
an activity complies with the section
404(b)(l) Guidelines, where applicable,
and on whether it is or is not found to be
contrary to the public interest. Permit
decisions are not based on whether a
permit application is before or after-thefact. We have, therefore, retained the
proposed wording of this paragraph.
Proposed Section 326.3{e}{1}{i): We
have deleted this provision here and
have moved a modified version of it to
new § 326.3(d)(3); see discussion under
§ 326.3( d)(3).
Section 326.3(e}{1}{i)-Proposed as
326.3{e}(1}{ii): This provision indicates
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that the processing of an after-the-fact
permit application will not be necessary
"when'' detrimental impacts have been
eliminated by restoration. One
commenter recommended that district
engineers be required to consult with
EPA before determining that restoration
has been completed that eliminates
current and future detrimental impacts.
We have addresse this comment by
modifying § 326.2 and § 326.3(g) to
provide for such coordination wh en the
district engineer is aware of an
enforcement action being considered by
EPA under its independent eniorcement
authorities. Another commenter
observed that the word "when"
appeared to be in error.and
recommended substituting the word
"unless." This would indicate that the
Corps should process an after-the-fact
permit application only after restoration
had taken place and there is no work
requiring a permit. This obviously would
not be reasonable. In view of the above
discussion, we have retained the
proposed wording of this provision.
Section 326.3{e}{l}{iii)-Proposed as
326.3{e}{1}{ivj: One commenter
recommended that a provision be added
to this paragraph to prohibit the
acceptance of an application for a Corps
permit where an activity is not in
compliance with other Federal, state, or
local authorizations or certifications. In
essence, this amounts to requiring
district engineers to take steps to
enforce the terms and conditions of
another agency's authorization or
certification. We believe this is the
issuing agency's responsibility and not
the responsibility of the Corps. Of
course, where that other agency has
denied a requisite authorization, the
Corps would not accept an application
for processing.
Section 326.3{e}(l}{iv)-Proposed as
326.3(e){l}{v): Two commenters
recommended rewording of this
paragraph to prohibit the acceptance or
processing of any after-the-fact permit
application when the Corps is aware of
litigation or other enforcement actions
that have been initiated by other
Federal, state or local agencies. We
believe the Corps should, in appropriate
situations, be able to take positions on
cases that are in conflict with the
viewpoints of other agencies. Therefore,
we have retained the wording of this
paragraph essentially as proposed.
However, since EPA has independent
enforcement authorities, we have
provided for coordination with EPA in
§ § 326.2 and 326.3(g).
Section 326.3{g): One commenter
indicated that this paragraph should
delineate EPA's responsibility over
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recognizing and reporting unpermitted
discharges. This paragraph deals only
with cases where EPA is considering an
enforcement action. The reporting of
violations is covered under § 326.3(a).
Another commenter recommended that
this paragraph be reworded to ensure
that Corps actions under Part 326 are
not in conflict with EPA enforcement
actions. Another commenter, a state
agency, suggested that this provision be
expanded to require similar
consultations with state agencies that
have initiated enforcement actions. The
reason we have provided for
consultations with EPA in this
paragraph is due to the fact that both the
Corps and EPA have overlapping
authorities pursuant to the Clean Water
Act. This is not the case with state
agencies. Nevertheless. we believe
district engineers will wish to consult
with state agencies in appropriate
circumstances. In any event, as we
stated in our discussion relating to the
wording of§ 326.3(e)(iv), we bdlieve the
Corps should have the right to take a
position that may conflict with another
agency's viewpoint. However, we have
revised this provision to emphasize that
district engineers should coordinate
with EPA when they are aware of
enforcement actions being considered
by EPA under its independent
enforcement authorities.
Section 326.4{a-bj: As a result of
further internal coordination. we have
determined that§ 326.4(a) should make
it clear that district engineers have the
discretionary authority to determine
when the inspection of permitted
activities is appropriate. We have
modified § 326.4(a) accordingly. In
addition, we have added a new
§ 326.4(b) to further discuss inspection
limitations.
Section 326.4{d)-Proposed as
326.4{c}: One commenter, a state agency,

objected to the provisions in this
paragraph for attempting to obtain
voluntary compliance before issuing a
formal compliance order. The rationale
gLven was that the absence of a formal
order would make coordination between
the Corps and the state difficulL
Another state agency recommended
consultations with state agencies and
with EPA. The proposed, noncompliance procedures do not prohibit
early coordination with other regulatory
agencies, when appropriate, and
presumably, if the permittee quickly
bring& ,tis work into compliance, such
coordination should not be necessary.
One commenter objected to allowing
a district engineer to issue a compliance
order and to not making the use of Corps
suspension/revocation procedures or
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legal actions mandatory. Another
commenter recommended that
suspension/ revocation procedures or
legal actions be made mandatory if a
violator fails to comply with a
compliance order. The issuance of a
compliance order is provided for in
section 404(s) of the Clean Water Act,
and in most cases, we believe that the
methods available for obtaining
voluntary compliance should be used
before discretionary consideration is
given to using the Corps suspension/
revocation procedures or initiating legal
action.
Another commenter objected to the
term "significantly serious to require an
enforcement action" on the basis that all
violations are worthy of some
enforcement action. Minor deviations
from the terms and conditions of a
Corps permit may not always warrant
an enforcement action. For example,
would a dock authorized to be
constructed with a length of 50 feet but
inadvertently constructed with a length
of 51 feet constitute a violation
warranting an enforcement action? We
agree there may be extenuating
circumstances, such as the additional
length of the dock being just enough to
impact the water access of a neighbor.
However, this is a judgment that is best
made by the district engineer involved.
One Commenter objected to the term
"mutually agreeable solution" on the
basis that such a solution could
invalidate the prior results of
coordination with resource agencies.
Since this term refers to bringing the
permitted activity into compliance or the
resolution of the violation with a permit
modification using the modification
procedures in 33 CFR 325.7(b ), such
resolutions would not invalidate prior
coordination. In view of the above
discussion, we have retained the
proposed wording of this paragraph.
Section 326.5{a): One commenter
requested that the words "willful" and
"repeated" be deleted from this
paragraph, the rationale being,
apparently. that most violators are net
repeat or willful offenders and that the
Corps should take the one opportunity it
has to bring legal action against these
one-time violators. We do not agree
with this approach as being either
reasonable or practical. Another
commenter recommended adding
violations that result in substantial
impacts to the list of violations that
should be considered appropriate for
legal action. We agree with this
recommendation and have modified the
wording of this provision accordingly.
Section 326.5{c): One commenter
recommended rewording of this
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paragraph to require that copies be
provided to EPA of Corps referrals to
local U.S. Attorneys. We believe it
would be more appropriate to address
matters relating to the detailed aspects
of interagency coordination in
interagency agreements. Therefore, we
have retained the proposed wording of
this paragraph.
Section 326.5{d}{2}: As a result of
further internal coordination, we have
determined that litigation cases
involving isolated water no longer need
to be referred to the Washington level
on a routine basis. Therefore. we have
deleted this provision.
Section 326.5{e): One commenter
recommended that the word "mav" be
replaced with the words "encouraged
to" in the provision relating to sending
litigation reports to the Office of the
Chief of Engineers when the district
engineer determines that an
enforcement case warrants special
attention and the local U.S. Attorney
has declined to take !ega] action. We
agree with this. recommendation and
have made the change.
Another commenter suggested that
wording be aided to this paragraph to
address circumstances in which permits
are not required. The fact that a legal
option may not be available does not
mean that a permit is not required. If the
district engineer chooses to close the
case record, the activity in question will
still be unauthorized and therefore
illegal. Such unauthorized activities will
be taken into account if the responsible
parties become involved in future
violations. One commenter suggested
that Corps attorneys initiate legal
actions as an alternative to actions by
local U.S. Attorneys. However, the
Corps does not have the authority under
existing Federal laws to initiate legal
actions on its own.
Another commenter recommended
that this paragraph be modified to
provide for joint Federal/state
prosecution of violators. Since this
involves discretionary decisions on the
part of the Department of Justice, it
would not be appropriate to include a
provision of this nature in the Corps
enforcement regulations.
Part 328-Defmition of Waters of the
United States
This part is being added in order to
clarify the scope of the Section 404
permit program. This part was added in
direct response to many concerns
expressed by both the public and the
Presidential Task Force on Regulatory
Relief. We have not made changes to
existing definitions; however, we have
provided clarification by simply setting
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them apart in a separate anq distinct
Part 328 of the regulation.
The format for Part 328 has been
changed slightly from the proposed
regulation in order to improve clarity
and reduce duplication. The content of
the proposed § 328.2 "General
Definitions" has been partially
combined with § 328.3 "Definitions."
The remainder has been reestablished
as § 328.5, "Changes in Limits of Waters
of the United States." Section 328.2 has
been established as "General Scope."
The proposed § § 328.4 and 328.5 have
been combined into § 328.4 and renamed
"Limits of Jurisdiction."
A number of commenters appeared to
have misinterpreted the intent of this
part. Many thought we were trying to
reduce the scope of jurisdiction while
others believed we were trying to
expand the scope of jurisdiction. Neither
is the case. The purpose was to clarify
the scope of the 404 program by defining
the terms in accordance with the way
the program is preoently being
conducted.
Section 328.3: Definitions. This section
incorporates the definitions previously
found in § 323.3 (a), (c), (d), (f) and (g).
Paragraphs (c), (d), (f) and (g) were
incorporated without change. EPA has
clarified that waters of the United States
at 40 CFR 328.3(a)(3) also include the
following waters:
a. Which are or would be used as
habitat by birds protected by Migratory
Bird Treaties; or
b. Which are or would be used as
habitat by other migratory birds which
cross state lines; or
c. Which are or would be used as
habitat for endangered species; or
d. Used to irrigate crops sold in
interstate commerce.
For clarification it should be noted
that we generally do not consider the
following waters to be "Waters of the
United States." However, the Corps
reserves the right on a case-by-case
basis to determine that a particular
waterbody within these categories of
waters is a water of the United States.
EPA also has the right to determine on a
case-by-case basis if any of these
waters are "waters of the United
States."
(a) Non-tidal drainage and irrigation
ditches excavated on dry land.
(b) Artificially irrigated areas which
would revert to upland if the irrigation
ceased.
(c) Artificial lakes or ponds created by
excavating and/or diking dry land to
collect and retain water and which are
used exclusively for such purposes as
stock watering, irrigation, settling
basins, or rice growing.
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(d) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating and/or
diking dry land to retain water for
primarily aesthetic reasons.
(e) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand, or
gravel unless and until the construction
or excavation operation is abandoned
and the resulting body of water meets
the definition of waters of the United
States (see 33 CFR 328.3(a)).
The term "navigable waters of the
United States" has not been added to
this section since it is defined in Part
329.
A number of comments were received
concerning the proposed change to the
definition of the terms "adjacent" and
the proposed definitions for the_terms
"inundation", "saturated", "prevalence",
and "typically adapted." A number of
commenters believed that these terms
may better define the scope of
juriadiction of the section 404 program,
but such definitions should more
rightfully be within the province of the
Environmental Protection Agency in
order to remain consistent with the
opinion of Benjamin Civiletti, Attorney
General (September 5, 1979). These
definitions would require the prior
approval of the Environmental
Protection Agency, which has not been
forthcoming. Therefore, these new
proposed definitions will not be adopted
at this time.
To respond to requests for
clarification, we have added a definition
for "tidal waters." The definition is
consistent with the way the Corps has
traditionally interpreted the term.
Section 328.4: Limits ofJurisdiction.
Section 328.4(c)(1) defines the lateral
limit of jurisdiction in non-tidal waters
as the ordinary high water mark
provided the jurisdiction is not extended
by the presence of wetlands. Therefore,
it should be concluded that in the
absence of wetlands the upstream limit
of Corps jurisdiction also stops when
the ordinary high water mark is no
longer perceptible.
Section 328.5: Changes in Limits of
Waters of the United States. This
section was changed to reflect both
natural and man-made changes to the
limits of waters of the United States.
This change was made for clarification
and resulted from consultation with the
Environmental Protection Agency.
Section 328.6: Supplemental
Clarification. Most commenters favored
the Corps plans to give special
consideration to unique areas such as
Arctic Tundra that do not easily fit the
generic" wetlands definition. Several
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commenters indicated that the Corps
should clarify its intended use of this
section, and one questioned the need to
"describe" unique areas in the Federal
Register. A number of commenters
indicated that criteria should be
specified for determining wetland types
to be included as unique areas. Some
commenters stated that close
coordination between the Corps and the
Environmental Protection Agency will
be necessary when selecting unique
areas and developing procedures for
making wetland determinations in such
areas, since the Environmental
Protection Agency has the final
authority to determine the scope of
"Waters of the United States."
While we believe that supplemental
clarificaion of unique areas will be a
positive step in clarifying the scope of
jurisdiction under the section 404 permit
program, we have determined that such
supplemental clarification can be done
under existing regulations of the
Environmental Protection Agency and
the Corps and therefore have deleted
this section.
Parl329-Definition of Navigable
Waters of the United States
We are currently planning to propose
a complete revision of Part 329 in the
near future, to simplify and clarify the
procedures involved, while retaining the
essential aspects of the relevant policy.
In the interim, we are making the two
minor changes discussed below.
Section 329.11: This section has been
modified to clarify that the lateral extent
of jurisdiction in rivers and lakes
extends to the edge of all such
waterbodies as it does in bays and
estuaries (§ 329.12(b )).
Section 329.12[a): This section has
been corrected to reflect that the
territorial seas, for the purpose of Rivers
and Harbors Act of 1899 jurisdiction,
extend 3 geographic miles everywhere
and are measured from the baseline.
Part

33~Nationwide

Permits

We are reissuing the 26 nationwide
permits at § 330.5(a) as modified and
conditioned. The nationwide permits
will be in effect for 5 years beginning
with the effective date of this regulation,
unless sooner revised or revoked. ·
Section 330.1: This section was
restructured and updated in order to
improve its readability and technical
accuracy. The definition concerning the
division engineer's discretionary
authority was deleted from this section
since similar language appears in
§ 330.2. "Definitions." The discussion
concerning the applicability of
nationwide permits as they relate to
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other Federal, state, and local
authorizations was deleted from this
section and relocated to§ 330.5(d)
"Further Information."
Section 330.2: The definition of the
term "headwaters" was deleted from
Part 323 and relocated to § 330.2(b),
since the definition is used as part of the
nationwide permit program. The
definition of the term "natural lake"
which was proposed at§ 330.2(c) has
been deleted. Changes to the
"headwaters"/"isolated waters"
nationwide permit which is found at
§ 330.5(a)(26) have obviated the need for
this definition.
Section 330.5: In order to better inform
the public of the statutory authority
under which each nationwide permit has
been issued, we have added the
authority by parenthetical expression at
,he end of each nationwide permit.
We had proposed nationwide permits
for activities funded or authorized by
another Federal agency or department
and for activities adjacent to Corps of
Engineers civil works projects. Most
commenters discussed the two proposed
nationwide permits together. The most
frequent comments questioned whether
they would comply with section 404(e)
of the CW A. They believed these
nationwide permits could authorize a
wide variety of Federal projects that
would not be similar in nature and
projects which could have significant
adverse environmental inpacts on
aquatic resources. Numerous
commenters stated that the Corps would
be delegating its 404(b)(l) compliance
responsibilities to other agencies and
that there is a natural tendency of such
agencies to be self-serving. Many
commenters. including some states,
objected that the public and other
agencies would not have an opportunity
to review some large individual projects.
Many commenters encouraged the
adoption of these nationwide permits; in
most cases they based their opinion
upon reduction in duplication and the
expediting of project authorization.
Based on the comments received we
have decided that clarification of
activities that could be covered by
nationwide permits would be necessary
to insure proper understanding and field
application. Because of the complexity
of doing this and an evaluation of the
comments received, we have decided
not to adopt these two nationwide
permits.
Section 330.5(a}(3}: This nationwide
permit for repair, rehabilitation, or
replacement of existing structures or fill
has been clarified to show that beach
restoration is not authorized by this
nationwide permit.
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Section 330.5{a)(6): This nationwide
permit for survey activities was clarified
to show that it does not authorize the
drilling of exploration-type bore holes
for oil and gas exploration.
Section 330.5(a)(7): This nationwide
permit for outfall structures was
clarified by adding language concerning
minor excavation, filling and other work
which is routinely associated with the
installation of intake and outfall
structures.
Section 330.5{a}{18}: This nationwide
permit for discharges up to 10 cubic
yards was clarified by indicating that it
does not authorize discharges for the
purpose of stream diversion. The
footnote was deleted because it was
redundant with the terms of the
nationwide permit itself.
Section 330.5(a){19}: This nationwide
permit for dredging up to 10 cubic yards
was clarified qy indicating that it does
not authorize the connection of canals
or other artificial waterways to
navigable waters of the United States.
Section 330.5{a}{22}: This nationwide
permit for the removal of obstructions to
navigation was clarified by indicating
that it does not authorize maintenance
dredging, shoal removal, or riverbank
snagging.
Section 330.5(b}[3}: This condition for
the protection of endangered species
was modified to set forth more clearly
options available to the district engineer
to satisfy section 7 of the Endangered
Species Act when it has been
determined that an activity may
adversely affect any listed endangered
species or its critical habitat.
Section 330.5(b){7): This condition for
the protection of wild and scenic rivers
was modified to define more clearly
components of the National Wild and
Scenic River System by showing that it
includes any Congressionally
designated "study river."
Section 330.5{b)[9): This condition for
the protection of historic properties was
added in response to numerous
comments which expressed concern for
an apparent lack of consideration which
was being given historic properties. This
condition outlines the procedures to be
followed by both the permittee and the
district engineer to provide for
modification, suspension, or revocation
of a nationwide permit or contact with
the Advisory Council on Historic
Preservation if an activity authorized by
a nationwide permit may adversely
affect an historic property.
Section 330.5{b){10): This condition
was added as a result of comments
which expressed concern that activities
performed under the nationwide permits
could impair reserved tribal rights.
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Section 330.5(b) {11} and (12}: These
conditions were adopted as proposed.
They provide notification to the public
that, within certain states. authorization
for the activity may have been denied
without prejudice as a result of state 401
water quality certification denial or
nonconcurrence with Coastal Zone
Management consistency. These
conditions trigger the provisions of
§§ 330.9 and 330.10.
Section 330.5(b}{13}: This condition
was added to alert the public that
regional conditions may have been
added by the division engineer in
accordance with § 330.8(a).
Section 330.5{c): The Grandfathering
provision included in the October 5,
1984, final regulations expires on April 5,
1986, before the effective date of these
regulations and is, therefore, no longer
needed and has been deleted. A new
paragraph has been added to provide
the public further information on
nationwide permits as they relate to
such things as compliance with
conditions, other required
authorizations, property rights. Federal
projects, and revised or modified water
quality standards.
Section 330.5{d): This paragraph has
been added to clarify that the Chief of
Engineers has the authority to modify,
suspend, or revoke any nationwide
permit.
Some states indicated in their
comments that there might be other
ways to reduce burdens on the public
within their state other than the
nationwide permits. One state suggested
that it might be appropriate to revoke all
the nationwide permits in favor of
regional permits subject to interagency
review. The authority exists for the
Chief of Engineers to revoke some or all
of the nationwide permits within a state.
There are also existing provisions in the
regulations for district engineers and the
states to develop a permit system
designed around specific state
authorities. These existing provisions
include regional general permits,
programmatic general permits, transfer
of the 404 program (see 33 CFR 323.5),
joint processing, permit consolidation,
preapplication consultation and special
area management planning. Before
adopting a permit system designed
around specific state authorities, a
public notice providing an opportunity
for a public hearing would be issued
outlining the proposed permit system
within the state and the proposal to
revoke the nationwide permits. If such a
system is developed, the Chief of
Engineers will consider revoking all or
most of the nationwide permits within a
state.
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Section 330.8{a): The concept of caseby-case regional conditioning authority
received overwhelming support. This
new paragraph allows the division
engineer through discretionary authority
to add activity specific conditions to
nationwide permits on a case-by-case
basis. The district engineer may do the
same when there is mutual agreement
with the permittee or when conditions
are necessary based on conditions of a
state 401 certification.
Section 330.8{c): This paragraph was
modified to clarify that, although the
division engineer has used discretionary
authority to require individual permits,
he may subsequently allow the activity
to be authorized by nationwide permit if
the impediment to using the nationwide
permit, which triggered the discretionary
authority, has been removed.
Section 330.8{c}(2}: This paragraph
has been modified to allow division
engineers the discretionary authority to
require individual permits for categories
of activities or specific geographic areas.
This authority was previously exercised
by the Chief of Eng' neers. However, the
Chief of Engineers is retaining this
authority on a statewide or nationwide
bRsis.
Section 330.9: Many commenters
objected to the issuance of nationwide
permits when a state denies 401
certification. Their objections were
based on the Clean Water Act
requirement that "No license or permit
shall be granted until the certification
... has been obtained or has been
waived." Commenters expressed strong
concerns about the validity of such
permits, and stated that issuance would
constitute a de facto transfer of the
administration of this portion of the 404
permit program to the objecting states.
An attendant concern was that, if states
were unable to respond within the time
specified by the Corps, a waiver would
be presumed, and the nationwide permit
would become effective, whether or not
this would have been the intent of the
state. Some commenters suggested that
states would be forced to deny
certifications because of inadequate
time to ensure that proposed activities
would not violate water quality
standards. Most commenters opposed
district engineers having discretionary
authority over conditions to the 401
certification. One commenter believes
this authority conflicts with states'
rights. Another suggested that the
proposed action could prod states into
adopting their own wetland laws and
regulatory pragrams. Several
commenters supported the proposal,
stating that it was a means of preserving
the utility of the general permit program.
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Section 330.9 has been modified to
provide that, if a state denies a required
401 certification for a particular
nationwide permit, then authorization
for all discharges covered by the
nationwide permit within the state is
denied without prejudice until the state
issues an individual or generic water
quality certification or waives its right
to do so. We did not adopt the 30 day
waiver period but rather will rely on the
language at §325.2(b)(1} which defmes a
reasonable period of time. This section
was also modified to notify the public
that the district engineer will include
conditions of the 401 water quality
certification as special conditions of the
nationwide permit.
Section 330.9{b): This subsection has
been added to notify the public of the
certification requirements of the various
nationwide permits.
Section 330.10: A number of coastal
states commented that consistency
determination or waiver thereof must
have been obtained prior to the
promulgation of the nationwide permits.
Some commenters asserted that such a
requirement is not a statutory
prerequisite to permit issuance. Others
contend that assuming a waiver of
certification preempts the individual
state's authority and thwarts
Congressional intent that the permit
process involves oversight by the state
as well as Federal agencies.
Section 330.10 has been modified to
state that, in certain instances where a
state has not concurred that a particular
nationwide permit is consistent with its
coastal zone management plan,
authorization for all activities subject to
such nationwide permit within or
affecting the state coastal zone agency's
area of authority is denied without
prejudice until the applicant has
furnished to the district engineer a
coastal zone management consistency
determination pursuant to section 307 of
the Coastal Zone Management Act and
the state has either concurred in that
determination or waived its right to do
so.
Section 330.11: This subsection was
added to clarify existing procedures to
establish a time limit in which a
permittee may rely on confirmation from
the district engineer that an activity is
covered by a nationwide permit, and to
specify procedures to modify, suspend,
or revoke the permittee's right to
proceed under the nationwide permit
after the district engineer notified the
permittee that the activity may proceed.
Section 330.12: This subsection was
modified to provide a twelve month
transition period for projects which may
be affected by future changes in
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nationwide permits. After considering
equity established in reliance on the
nationwide permit and that the public
will in all likelihood receive ample
notice of proposed changes, we believe
that this transition period is both
reasonable and equitable. In addition, if
necessary on a case-by-case basis we
can, even though there is a grandfather
provision, exercise discretionary
authority pursuant to § 330.8 or modify,
suspend or revoke individual
authorization pursuant to 33 CFR 325.7.
State Certification of Nationwide
Permits

Most states have issued or waived 401
certification and/or Coastal Zone
Management consistency concurrence
for one or more of the twenty six
nationwide permits. Many states have
issued a conditional certification and
some have denied certification/
consistency concurrence. Final action is
still pending in some of the states but is
imminent. The primary mechanisn for
keeping the public informed of the status
and/or changes in state certifications or
Coastal Zone Management consistencv
concurrence will be public notices
issued by the district engineers within
the affected states. The district
engineers will be issuing public notices
concurrent with the publication of these
regulations. Subsequent notices will be
issued as changes occur.
Listed below are those states which,
as of the date of this printing, have
either denied or conditionally issued 401
certification and/or coastal zone
management consistency concurrence
for one or more of the nationwide
permits. For more current and detailed
information you should consult with the
appropriate district engineer.
Alaska, California, Connecticut,
Florida, Hawaii, lllinois, Iowa,
Louisiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Nebraska, New
Hampshire, New Jersey, New York,
North Carolina, Pennsylvania, Rhode
Island, South Carolina, Tennessee,
Vermont, Washington, West Virginia
and Wisconsin.
Determinations under Executive
Order 12291 and the Regulatory
Flexibility Act. The Department of the
Army has determined that the revisions
to these regulations do not contain a
major proposal requiring the preparation
of a regulatory analysis under E.O.
12291. The Department of the Army
certifies, pursuant to section 605(b) of
the Regula tory Flexibility Act of 1980,
that these regulations will no! have a
significant economic impact on a
substantial number of entities.
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Note 1.-The term "he" and its derivatives
used in these regulations are generic and
should be considered as applying to both
male and female.

List of Subjects
33 CFR Part 320

Environmental protection,
Intergovernmental relations, Navigation,
Water pollution control, Waterways.
33 CFR Part 321

Dams, Intergovernmental relations,
Navigation, Waterways.
33 CFR Part 322

Continental shelf, Electric power,
Navigation, Water pollution control,
Waterways.
33 CFR Part 323

Navigation, Water pollution control,
Waterways.
33 CFR Part 324

Water pollution control.
33 CFR Part 325

Administrative practice and
procedure, Intergovernmental relations,
Environmental protection, Navigation,
Water pollution control, Waterways.
33 CFR Part 326
Investigations, Intergovernmental
relations, Law enforcement, Navigation,
Water pollution control, Waterways.
33 CFR Part 327
Administrative practice and
procedure, Navigation, Water pollution
control, Waterways.
33 CFR Part 328
Navigation, Water pollution control,
Waterways.
33 CFR Part 329
Waterways.
33 CFR Part 330
Navigation, Water pollution control,
Waterways.
Dated: November 4, 1986.
Robert K. Dawson,
Assistant Secretary of the Army {Civil
Works).

Accordingly, the Department of the
Army is revising 33 CFR Parts 320, 321,
322, 323, 324, 325, 326, 327, 329, and 330
and adding Part 328 to read as follows:
PART 320-GENERAL REGULATORY
POLICIES
Sec.

320.1 Purpose and scope.
320.2 Authorities to issue permits.
320.3 Related laws.
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Sec.

320.4 General policies for evaluating permit
applications.
Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 u.s.c. 1413.
§ 320.1 Purpose and scope.
(a) Regulatory approach of the Corps

of Engineers. (1) The U.S. Army Corps of
Engineers has been involved in
regulating certain activities in the
nation's waters since 1890. Until1968,
the primary thrust of the Corps'
regulatory program was the protection
of navigation. As a result of several new
laws and judicial decisions, the program
has evolved to one involving the
consideration of the full public interest
by balancing the favorable impacts
against the detrimental impacts. This is
known as the "public interest review."
The program is one which reflects the
national concerns for both the
protection and utilization of important
resources.
(2) The Corps is a highly decentralized
organization. Most of the authority for
administering the regulatory program
has been delegated to the thirty-six
district engineers and eleven division
engineers. If a district or division
engineer makes a final decision on a
permit application in accordance with
the procedures and authorities
contained in these regulations (33 CFR
Parts 32~330), there is no
administrative appeal of that decision.
(3) The Corps seeks to avoid
unnecessary regulatory controls. The
general permit program described in 33
CFR Parts 325 and 330 is the primary
method of eliminating unnecessary
federal control over activities which do
not justify individual control or which
are adequately regulated by another

agency.
·
(4) The Corps is neither a proponent
nor opponent of any permit proposal.
However, the Corps believes that
applicants are due a timely decision.
Reducing unnecessary paperwork and
delays is a continuing Corps goal.
(5) The Corps believes that state and
federal regulatory programs should
complement rather than duplicate one
another. The Corps uses general permits,
joint processing procedures, interagency
review, coordination, and authority
transfers (where authorized by law) to
reduce duplication.
(6) The Corps has authorized its
district engineers to issue formal
determinations concerning the
applicability of the Clean Water Act or
the Rivers and Harbors Act of 1899 to
activities or tracts of land and the
applicability of general permits or
statutory exemptions to proposed
activities. A determination pursuant to
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this authorization shall constitute a
Corps final agency action. Nothing
contained in this section is intended to
affect any authority EPA has under the
Clean Water Act.
(b) Types of activities regulated. This
Part and the Parts that follow (33 CFR
Parts 321-330) prescribe the statutory
authorities, and general and special
policies and procedures applicable to
the review of applications for
Department of the Army (DA) permits
for controlling certain activities in
waters of the United States or the
oceans. This part identifies the various
federal statutes which require that DA
permits be issued before these activities
can be lawfully undertaken; and related
Federal laws and the general policies
applicable to the review of those
activities. Parts 321-324 and 330 address
special policies and procedures
applicable to the following specific
classes of activities:
(1) Dams or dikes in navigable waters
of the United States (Part 321);
(2) Other structures or work including
excavation, dredging, and/or disposal
activities, in navigable waters of the
United States (Part 322);
(3) Activities that alter or modify the
course, condition, location, or capacity
of a navigable water of the United
States (Part 322);
(4) Construction of artificial islands,
installations, and other devices on the
outer continental shelf (Part 322);
(5) Discharges of dredged or fill
material into waters of the United States
(Part 323);
(6) Activities involving the
transportation of dredged material for
the purpose of disposal in ocean waters
(Part 324); and
(7) Nationwide general permits for
certain categories of activities (Part 330).
(c) Forms of authorization. DA
permits for the above described
activities are issued under various forms
of authorization. These include
individual permits that are issued
following a review of individual
applications and general permits that
authorize a category or categories of
activities in specific geographical
regions or nationwide. The term
"general permit" as used in these
regulations (33 CFR Parts 32~330) refers
to both those regional permits issued by
district or division engineers on a
regional basis and to nationwide
permits which are issued by the Chief of
Engineers through publication in the
Federal Register and are applicable
throughout the nation. The nationwide
permits are found in 33 CFR Part 330. If
an activity is covered by a general
permit, an application for a DA permit
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does not have to be made. In such cases,
a person must only comply with the
conditions contained in the general
permit to satisfy requirements of law for
a DA pennit In certain cases prenofification may be required before
initiating construction. (See 33 CFR
330.7)
(d) General instructions. General
policies for evaluating permit
applications are found in this part.
Special policies that relate to particular
activities are found in Parts 321 through
324. The procedures for processing
individual permits and general perntits
are contained in 33 CFR Part 325. The
terms "navigable waters of the United
States" and "waters of the United
States" are used frequently throughout
these regulations, and it is important
from the outset that the reader
understand the difference between the
two. "Navigable waters of the United
States" are defined in 33 CFR Part 329.
These are waters that are navigable in
the traditional sense where pennits are
required for certain work or structures
pursuant to Sections 9 and 10 of the
Rivers and Harbors Act of 1899.
"Waters of the United States" are
defined in 33 CFR Part 328. These
waters include more than navigable
waters of the United States and are the
waters where permits are required for
the discharge of dredged or fill material
pursuant to Section 404 of the Clean
Water Act.
§ 320.2

Authorities to issue permits.

(a) Section 9 of the Rivers and
Harbors Act, approved March 3, 1899 (33
U.S.C. 401) (hereinafter referred to as
section 9), prohibits the construction of
any dam or dike across any navigable
water of the United States in the
absence of Congressional consent and
approval of the plans by the Chief of
Engineers and the Secretary of the
Army. Where the navigable portions of
the waterbody lie wholly within the
limits of a single state, the structure may
be built under authority of the
legislature of that state if the location
and plans or any modification thereof
are approved by the Chief of Engineers
and by the Secretary of the Army. The
instrument of authorization is
designated a permit (See 33 CFR Part
321.) Section 9 also pertains to bridges
and causeways but the authority of the
Secretary of the Army and Chief of
Engineers with respect to bridges and
causeways was transferred to the
Secretary of Transportation under the
Department of Transportation Act of
October 15, 1966 (49 U.S.C. 1155g(6)(A)).
A DA permit pursuant to section 404 of
the Clean Water Act is required for the
discharge of dredged or fill material into
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waters of the United States associated
with bridges and causeways. (See 33
CFR Part 323.)
(b) Section 10 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 403) (hereinafter referred to as
section 10), prohibits the unauthorized
obstruction or alteration of any
navigable water of the United States.
The construction of any structure in or
over any navigable water of the United
States, the excavating from or
depositing of material in such waters, or
the accomplishment of any other work
affecting the course, location, condition,
or capacity of such waters is unlawful
unless the work has been recommended
by the Chief of Engineers and authorized
by the Secretary of the Army. The
instrument of authorization is
designated a pennit. The authority of the
Secretary of the Army to prevent
obstructions to navigation in navigable
waters of the United States was
extended to artificial islands,
installations, and other devices located
on the seabed, to the seaward limit of
the outer continental shelf, by section
4(f) of the Outer Continental Shelf Lands
Act of 1953 as amended (43 U.S.C.
1333(e)). (See 33 CFR Part 322.)
(c) Section 11 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 404), authorizes the Secretary of
the Army to establish harbor lines
channel ward of which no piers,
wharves, bulkheads, or other works may
be extended or deposits made without
approval of the Secretary of the Army.
Effective May 27, 1970, permits for work
shoreward of those lines must be
obtained in accordance with section 10
and, if applicable, section 404 of the
Clean Water Act (see § 320.4(o) of this
Part).
(d) Section 13 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 407), provides that the Secretary
of the Army, whenever the Chief of
Engineers determines that anchorage
and navigation will not be injured
thereby, may permit the discharge of
refuse into navigable waters. In the
absence of a permit, such discharge of
refuse is prohibited. While the
prohibition of this section, known as the
Refuse Act, is still in effect, the permit
authority of the Secretary of the Army
has been superse<!_ed by the permit
authority provided the Administrator,
Environmental Protection Agency (EPA),
and the states under sections 402 and
405 of the Clean Water Act, (33 U.S.C.
1342 and 1345). (See 40 CFR Parts 124
and 125.)
(e) Section 14 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 408), provides that the Secretary
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of the Army, on the recommendation of
the Chief of Engineers, may grant
perntission for the temporary occupation
or use of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other work
built by the United States. This
perntission will be granted by an
appropriate real estate instrument in
accordance with existing real estate
regulations.
(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as section 404) authorizes the Secretary
of the Army, acting through the Chief of
Engineers, to issue perntits, after notice
and opportunity for public hearing, for
the discharge of dredged or fill material
into the waters of the United States at
specified disposal sites. (See 33 CFR
Part 323.) The selection and use of
disposal sites will be in accordance with
guidelines developed by the
Administrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR Part 230. If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Engineers
shall consider the economic impact on
navigation and anchorage of such a
prohibition in reaching his decision.
Furthermore, the Administrator can
deny, prohibit, restrict or withdraw the
use of any defined area as a disposal
site whenever he determines, after
notice and opportunity for public
hearing and after consultation with the
Secretary of the Army, that the
discharge of such materials into such
areas will have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas,
wildlife, or recreational areas. (See 40
CFR Part 230).
(g) Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413)
(hereinafter referred to as section 103),
authorizes the Secretary of the Army,
acting through the Chief of Engineers, to
issue perntits, after notice and
opportunity for public hearing, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is deterntined that the disposal
will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with criteria
developed by the Administrator of the
EPA in consultation with the Secretary
of the Army and published in 40 CFR
Parts 220-229. However, similar to the
EPA Administrator's limiting authority
cited in paragraph (f) of this section, the
Administrator can prevent the issuance
of a permit under this authority if he
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finds that the disposal of the material
will result in an unacceptable adverse
impact on municipal water supplies,
shellfish beds, wildlife, fisheries, or
recreational areas. (See 33 CFR Part
324).
§ 320.3

Rela~ed

laws.

(a) Section 401 of the Clean Water Act
(33 U.S.C. 1341) requires any applicant
for a federal license or permit to conduct
any activity that may result in a
discharge of a pollutant into waters of
the United States to obtain a
certification from the State in which the
discharge originates or would originate,
or, if appropriate, from the interstate
water pollution control agency having
jurisdiction over the affected waters at
the point where the discharge originates
or would originate, that the discharge
will comply with the applicable effluent
limitations and water quality standards.
A certification obtained for the
construction of any facility must also
pertain to the subsequent operation of
the facility.
(b) Section 307(c) of the Coastal Zone
Management Act of 1972, as amended
(16 U.S.C. 1456(c)J, requires federal
agencies conducting activities, including
development projects, directly affecting
a state's coastal zone, to comply to the
maximum extent practicable with an
approved state coastal zone
management program. Indian tribes
doing work on federal lands will be
treated as a federal agency for the
purpose of the Coastal Zone
Management Act. The Act also requires
any non-federal applicant for a federal
license or permit to conduct an activity
affecting land or water uses in the
state's coastal zone to furnish a
certification that the proposed activity
will comply with the state's coastal zone
management program. Generally, no
permit will be issued until the state has
concurred with the non-federal
applicant's certification. This provision
becomes effective upon approval by the
Secretary of Commerce of the state's
coastal zone management program. (See
15 CFR Part 930.)
(c) Section 302 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (16 U.S.C.
1432), authorizes the Secretary of
Commerce, after consultation with other
interested federal agencies and with the
approval of the President, to designate
as marine sanctuaries those areas of the
ocean waters, of the Great Lakes and
their connecting waters, or of other
coastal waters which he determines
necessary for the purpose of preserving
or restoring such areas for their
conservation, recreational, ecological, or
aesthetic values. After designating such
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an area, the Secretary of Commerce
shall issue regulations to control any
activities within the area. Activities in
the sanctuary authorized under other
authorities are valid only if the
Secretary of Commerce certifies that the
activities are consistent with the
purposes of Title III of the Act and can
be carried out within the regulations for
the sanctuary.
(d) The National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4347)
declares the national policy to
encourage a productive and enjoyable
harmony between man and his
environment. Section 102 of that Act
directs that "to the fullest extent
possible: (1) The policies, regulations,
and public laws of the United States
shall be interpreted and administered in
accordance with the policies set forth in
this Act, and (2) all agencies of the
Federal Government shall * * • insure
that presently unquantified
environmental amenities and values
may be given appropriate consideration
in decision-making aleng with economic
and technical considerations • * *".(See
Appendix B of 33 CFR Part 325.)
(e) The Fish and Wildlife Act of 1956
(16 U.S.C. 742a, et seq.), the Migratory
Marine Game-Fish Act (16 U.S.C. 760c760g), the Fish and Wildlife
Coordination Act (16 U.S.C. 661~66c)
and other acts express the will of
Congress to protect the quality of the
aquatic environment as it affects the
conservation, improvement and
enjoyment of fish and wildlife resources.
Reorganization Plan No. 4 of 1970
transferred certain functions, including
certain fish and wildlife-water resources
coordination responsibilities, from the
Secretary of the Interior to the Secretary
of Commerce. Under the Fish and •
Wildlife Coordination Act and
Reorganization Plan No.4, any federal
agency that proposes to control or
modify any body of water must first
consult with the United States Fish and
Wildlife Service or the National Marine
Fisheries Service, as appropriate, and
with the head of the appropriate state
agency exercising administration over
the wildlife resources of the affected
state.
(f) The Federal Power Act of 1920 (16
U.S.C. 791a et seq.), as amended,
authorizes the Federal Energy
Regulatory Agency (FERC) to issue
licenses for the construction and the
operation and maintenance of dams,
water conduits, reservoirs, power
houses, transmission lines, and other
physical structures of a hydro-power
project. However, where such structures
will affect the navigable capacity of any
navigable water of the United States (as
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defined in 16 U.S.C. 796), the plans for
the dam or other physical structures
affecting navigation must be approved
by the Chief of Engineers and the
Secretary of the Army. In such cases,
the interests of navigation should
normally be protected by a DA
recommendation to FERC for the
inclusion of appropriate provisions in
the FERC license rather than the
issuance of a separate DA permit under
33 U.S.C. 401 et seq. As to any other
activities in navigable waters not
constituting construction and the
operation and maintenance of physical
structures licensed by FERC under the
Federal Power Act of 1920, as amended,
the provisions of 33 U.S.C. 401 et seq.
remain fully applicable. In all cases
involving the discharge of dredged or fill
material into waters of the United States
or the transportation of dredged
material for the purpose of disposal in
ocean waters, section 404 or section 103
will be applicable.
(g) The National Historic Preservation
Act of 1966 (16 U.S.C. 470) created the
Advisory Council on Historic
Preservation to advise the President and
Congress on matters involving historic
preservation. In performing its function
the Council is authorized to review and
comment upon activities licensed by the
Federal Government which will have an
effect upon properties listed in the
National Register of Historic Places, or
eligible for such listing. The concern of
Congress for the preservation of
significant historical sites is also
expressed in the Preservation of
Historical and Archeological Data Act
of 1974 (16 U.S.C. 469 et seq.), which
amends the Act of June 27, 1960. By this
Act, whenever a federal construction
project or federally licensed project,
activity, or program alters any terrain such that significant historical or ·
archeological data is threatened, the
Secretary of the Interior may take action
necessary to recover and preserve the
data prior to the commencement of the
project.
(h) The Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lot in a
subdivision (as defined in 15 U.S.C.
1701(3)) unless the purchaser is
furnished in advance a printed property
report containing information which the
Secretary of Housing and Urban
Development may, by rules or
regulations, require for the protection of
purchasers. In the event the lot in
question is part of a project that requires
DA authorization, the property report is
required by Housing and Urban
Development regulation to state whether
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or not a permit for the development has
been applied for, issued, or denied by
the Corps of Engineers under section 10
or section 404. The property report is
also required to state whether or not any
enforcement action has been taken as a
consequence of non-application for or
denial of such permit.
(i) The Endangered Species Act (16
U.S.C. 1531 et seq.) declares the
intention of the Congress to conserve
threatened and endangered species and
the ecosystems on which those species
depend. The Act requires that federal
agencies, in consultation with the U.S.
Fish and Wildlife Service and the
National Marine Fisheries Service, use
their authorities in furtherance of its
purposes by carrying out programs for
the conservation of endangered or
threatened species, and by taking such
action necessary to insure that any
action authorized, funded, or carried out
by the Agency is not likely to jeopardize
the continued existence of such
endangered or threatened species or
result in the destruction or adverse
modification of habitat of such species
which is determined by the Secretary of
the Interior or Commerce, as
appropriate, to be critical. (See 50 CFR
Part 17 and 50 CFR Part 402.)
(j) The Deepwater Port Act of 1974 (33
U.S.C. 1501 et seq.) prohibits the
ownership, construction, or operation of
a deepwater port beyond the territorial
seas without a license issued by the
Secretary of Transportation. The
Secretary of Transportation may issue
such a license to an applicant if he
determines, among other things, that the
construction and operation of the
deepwater port is in the national
interest and consistent with national
security and other national policy goals
and objectives. An application for a
deepwater port license constitutes an
application for all federal authorizations
required for the ownership, construction,
and operation of a deepwater port,
including applications for section 10,
section 404 and section 103 permits
which may also be required pursuant to
the authorities listed in section 320.2 and
the polici"s specified in section 320.4 of
this Part.
(k) The Marine Mammal Protection
Act of 1972 (16 U.S.C. 1361 et seq.)
expresses the intent of Congress that
marine mammals be protected and
encouraged to develop in order to
maintain the health and stability of the
marine ecosystem. The Act imposes a
perpetual moratorium on the
harassment, hunting, capturing, or killing
of marine mammals and on the
importation of marine mammals and
marine mammal products without a
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permit from either the Secretary of the
Interior or the Secretary of Commerce,
depending upon the species of marine
mammal involved. Such permits may be
issued only for purposes of scientific
research and for public display if the
purpose is consistent with the policies of
the Act. The appropriate Secretary is
also empowered in certain restricted
circumstances to waive the
requirements of the Act.
(I) Section 7(a) of the Wild and Scenic
Rivers Act (16 U.S.C. 1278 et seq.)
provides that no department or agency
of the United States shall assist by loan,
grant, license, or otherwise in the
construction of any water resources
project that would have a direct and
adverse effect on the values for which
such river was established, as
determined by the Secretary charged
with its administration.
(m) The Ocean Thermal Energy
Conversion Act of 1980, (42 U.S.C.
section 9101 et seq.) establishes a
licensing regime administered by the
Administrator of NOAA for the
ownership, construction, location, and
operation of ocean thermal energy
conversion (OTEC) facilities and
plantships. An application for an OTEC
license filed with the Administrator
constitutes an application for all federal
authorizations required for ownership,
construction, location, and operation of
an OTEC facility or plantship, except for
certain activities within the jurisdiction
of the Coast Guard. This includes
applications for section 10, section 404,
section 103 and other DA authorizations
which may be required.
(n) Section 402 of the Clean Water Act
authorizes EPA to issue permits under
procedures established to implement the
National Pollutant Discharge
Elimination System (NPDES) program.
The administration of this program can
be, and in most cases has been,
delegated to individual states. Section
402(b)(6) states that no NPDES permit
will be issued if the Chief of Engineers,
acting for the Secretary of the Army and
after consulting with the U.S. Coast
Guard, determines that navigation and
anchorage in any navigable water will
be substantially impaired as a result of a
proposed activity.
(o) The National Fishing Enhancement
Act of 1984 (Pub. L. 98-623) provides for
the development of a National Artificial
Reef Plan to promote and facilitate
responsible and effective efforts to
establish artificial reefs. The Act
establishes procedures to be followed
by the Corps in issuing DA permits for
artificial reefs. The Act also establishes
the liability of the permittee and the
United States. The Act further creates a
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civil penalty for violation of any
provision of a permit issued for an
artificial reef.
§ 320.4 General policies for evaluating
permit applications.

The following policies shall be
applicable to the review of all
applications for DA permits. Additional
policies specifically applicable to
certain types of activities are identified
in 33 CFR Parts 321-324.
(a) Public Interest Review. (1) The
decision whether to issue a pennit will
be based on an evaluation of the
probable impacts, including cumulative
impacts, of the proposed activity and its
intended use on the public interest.
Evaluation of the probable impact which
the proposed activity may have on the
public interest requires a careful
weighing of all those factors which
become relevant in each particular case.
The benefits which reasonably may be
expected to accrue from the proposal
must be balanced against its reasonably
foreseeable detriments. The decision
whether to authorize a proposal, and if
so, the conditions under which it will be
allowed to occur, are therefore
determined by the outcome of this
general balancing process. That decision
should reflect the national concern for
both protection and utilization of
important resources. All factors which
may be relevant to the proposal must be
considered including the cumulative
effects thereof: among those are
conservation, economics, aesthetics,
general environmental concerns.
wetlands, historic properties, fish and
wildlife values, flood hazards,
floodplain values, land use, navigation,
shore erosion and accretion, recreation,
water supply and conservation, water
quality, energy needs, safety, food and
fiber production, mineral needs,
considerations of property ownership
and, in general, the needs and welfare of
the people. For activities involving 404
discharges, a permit will be denied if the
discharge that would be authorized by
such permit would not comply with the
Environmental Protection Agency's
404(b)(1) guidelines. Subject to the
preceding sentence and any other
applicable guidelines and criteria (see
§ § 320.2 and 320.3), a permit will be
granted unless the district engineer
determines that it would be contrary to
the public interest.
(Z) The following general criteria will
be considered in the evaluation of every
application:
(i) The relative extent of the public
and private need for the proposed
structure or work:
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(ii) Where there are unresolved
conflicts as to resource use, the
practicability of using reasonable
alternative locations and methods to
accomplish the objective of the
proposed structure or work; and
(iii) The e'Xtent and permanence of the
beneficia1 and/or detrimental effects
which the proposed structure or work is
likely to have Jn the public and private
uses to which the area is suited.
(3) The specific weight of each factor
is determined by its importance and
relevance to the particular proposal.
Accordingly, how important a factor is
and how much consideration it deserves
will vary with each proposal. A specific
factor may be given great weight on one
proposal, while it may not be present or
as important on another. However, full
consideration and appropriate weight
will be given to all comments, including
those of federal, state, and local
agencies, and other experts on matters
within their expertise.
(b) Effect on wetlands. (1) Most
wetlands constitute a productive and
valuable public resource, the
unnecessary alteration or destruction of
which should be discouraged as
contrary to the public interest. For
projects to be undertaken or partially or
entirely funded by a federal, state, or
local agency, additional requirements on
wetlands considerations are stated in
Executive Order 11990, dated 24 May
1977.
(2) Wetlands considered to perform
functions important to the public
interest include:
(i) Wetlands which serve significant
natural biological functions, including
food chain production, general habitat
and nesting, spawning, rearing and
resting sites for aquatic or land species:
(ii) Wetlands set aside for study of the
aquatic environment or as sanctuaries
or refuges;
(iii) Wetlands the destruction or
alteration of which would affect
detrimentally natural drainage
characteristics, sedimentation patterns,
salinity distribution, flushing
characteristics, current patterns, or
other environmental characteristics;
(iv) Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such
wetlands are often associated with
barrier beaches, islands, reefs and bars;
(v) Wetlands which serve as valuable
storage areas for storm and flood
waters;
rvi) Wetlands which are ground water
discharge areas that maintain minimum
baseflows important to aquatic
resources and those which are prime
natural recharge areas;
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(vii) Wetlands which serve significant
water purification functions; and
(viii) Wetlands which are unique in
nature or scarce in quantity to the region
or local area.
(3) Although a particular alteration of
a wetland may constitute a minor
change, the cumulative effect of
numerous piecemeal changes can result
in a major impairment of wetland
resources. Thus. the particular wetland
site for which an application is made
will be evaluated with the recognition
that it may be part of a complete and
interrelated wetland area. In addition,
the district engineer may undertake,
where appropriate, reviews of particular
wetland areas in consultation with the
Regional Director of the U. S. Fish and
Wildlife Service, the Regional Director
of the National Marine Fisheries Service
of the National Oceanic and
Atmospheric Administration, the
Regional Administrator of the
Environmental Protection Agency, the
local representative of the Soil
Conservation Service of the Department
of Agriculture, and the head of the
appropriate state agency to assess the
cumulative effect of activities in such
areas.
(4) No permit will be granted which
involves the alteration of wetlands
identified as important by paragraph
(b)(2) of this section or because of
provisions of paragraph (b)(3), of this
section unless the district engineer
concludes, on the basis of the analysis
required in paragraph (a) of this section,
tha1 the benefits of the proposed
alteration outweigh the damage to the
wetlands resource. In evaluating
whether a particular discharge activity
should be permitted, the district
engineer shall apply the section
404(b)(1) guidelines (40 CFR Part 230.
lO(a) (1), (2), (3)).

(5) In addition to the policies
expressed in this subpart, the
Congressional policy expressed in the
Estuary Protection Act, Pub. L. 90-454,
and state regulatory laws or programs
for classification and protection of
wetlands will be considered.
(c) Fish and wildl1[e. In accordance
with the Fish and Wildlife Coordination
Act (paragraph 320.3(e) of this section)
district engineers will consult with the
Regional Director, U.S. Fish and Wildlife
Service, the Regional Director, National
Marine Fisheries Service, and the head
of the agency responsible for fish and
wildlife for the state in which work is to
be performed, with a view to the
conservation of wildlife resources by
prevention of their direct and indirect
loss and damage due to the activity
proposed in a permit application. The
Army will give full consideration to the
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views of those agencies on fish and
wildlife matters in deciding on the
issuance, denial, or conditioning of
individual or general permits.
(d) Water quality. Applications for
permits for activities which may
adversely affect the quality of waters of
the United States will be evaluated for
compliance with applicable effluent
limitations and water quality standards,
during the construction and subsequent
operation of the proposed activity. The
evaluation should include the
consideration of both point and nonpoint sources of pollution. It should be
noted, however, that the Clean Water
Act assigns responsibility for control of
non-point sources of pollution to the
states. Certification of compliance with
applicable effluent limitations and water
quality standards required under
provisions of section 401 of the Clean
Water Act will be considered conclusive
with respect to water quality
considerations unless the Regional
Administrator, Environmental Protection
Agency (EPA), advises of other water
quality aspects to be taken into
consideration.
(e) Historic, cultural, scenic, and
recreational values. Applications for DA
permits may involve areas which
possess recognized historic, cultural,
scenic, conservation, recreational or
similar values. Full evaluation of the
general public interest requires that due
consideration be given to the effect
which the proposed structure or activity
may have on values such as those
associated with wild and scenic rivers,
historic properties and National
Landmarks, National Rivers, National
Wilderness Areas, National Seashores,
National Recreation Areas, National
Lakeshores, National Parks, National
Monuments, estuarine and marine
sanctuaries, archeological resources,
including Indian religious or cultural
sites, and such other areas as may be
established under federal or state law
for similar and related purposes.
Recognition of those values is often
reflected by state, regional, or local land
use classifications, or by similar federal
controls or policies. Action on permit
applications should, insofar as possible,
be consistent with, and avoid significant
adverse effects on the values or
purposes for which those classifications,
controls, or policies were established.
(f) Effects on limits of the territorial
sea. Structures or work affecting coastal
waters may modify the coast line or
base line from which the territorial sea
is measured for purposes of the
Subme·rged Lands Act and international
law. Generally, the coast line or base
line is the line of ordinary low water on
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the mainland; however, there are
create undue interference with access
exceptions where there are islands or
to, or use of, navigable waters, the
lowtide elevations offshore (the
authorization will generally be denied.
Submerged Lands Act, 43 U.S.C. 1301(a)
(4J \'\'here it is found that the work for
and United States v. California, 381
which a permit is desired is in navigable
u.s.c. 139 (1965), 382 u.s. 448 (1966)).
waters of the United States (see 33 CFR
Applications for structures or work
Part 329) and may interfere with an
affecting coastal waters will therefore
authorized federal project, the applicant
be reviewed specifically to determine
should be apprised in writing of the fact
whether the coast line or base line might and of the possibility that a federal
be altered. If it is determined that such a project which may be constructed in the
change might occur, coordination with
vicinity of the proposed work might
the Attorney General and the Solicitor
necessitate its removal or
of the Department of the Interior is
reconstruction. The applicant should
required before final action is taken. The also be informed that the United States
district engineer will submit a
will in no case be liable for any damage
description of the proposed work and a
or injury to the structures or work
copy of the plans to the Solicitor,
authorized by Sections 9 or 10 of the
Department of the Interior, Washington,
Rivers and Harbors Act of 1899 or by
DC 20240, and request his comments
. section 404 of the Clean Water Act
which may be caused by, or result from.
concerning the effects of the proposed
future operations undertaken by the
work on the outer continental rights of
Government for the conservation or
the United States. These comments will
improvement of navigation or for other
be included in the administrative record
purposes, and no claims or right to
of the application. After completion of
compensation will accrue from any such
standard processing procedures, the
damage.
record will be forwarded to the Chief of
(5) Proposed activities in the area of a
Engineers. The decision on the
federal project which exists or is under
application will be made by the
Secretary of the Army after coordination construction will be evaluated to insure
that they are compatible with the
with the Attorney General.
purposes of the project.
(g) Consideration of property
(6) A DA permit does not convey any
ownership. Authorization of work or
property rights. either in real estate or
structures by DA does not convey a
material, or any exclusive privileges.
property right, nor authorize any injury
Furthermore, a DA permit does not
to property or invasion of other rights.
authorize any injury to property or
(1) An inherent aspect of property
ownership is a right to reasonable
invasion of rights or any infringement of
private use. However, this right is
Federal, state or local laws or
regulations. The applicant's signature on
subject to the rights and interests of the
public in the navigable and other waters
an application is an affirmation that the
of the United States, including the
applicant possesses or will possess the
requisite property interest to undertake
federal navigation servitude and federal
regulation for environmental protection.
the activity proposed in the application.
(2) Because a landowner has the
The district engineer will not enter into
disputes but will remind the applicant of
general right to protect property from
the above. The dispute over property
erosion, applications to erect protective
ownership will not be a factor in the
structures will usually receive favorable
Corps public interest decision.
consideration. However, if the
(h) Activities affecting coastal zones.
protective structure may cause damage
Applications for DA permits for
to the property of others, adversely
activities affecting the coastal zones of
affect public health and safety,
those states having a coastal zone
adversely impact floodplain or wetland
values, or otherwise appears contrary to management program approved by the
Secretary of Commerce will be
the public interest, the district engineer
evaluated with respect to compliance
will so advise the applicant and inform
with that program. No permit will be
him of possible alternative methods of
issued to a non-federal applicant until
protecting his property. Such advice will
certification has been provided that the
be given in terms of general guidance
proposed activity coll)plies with the
only so as not to compete with private
coastal zone management program ana
engineering firms nor require undue use
the appropriate state agency has
of government resources.
concurred with the certification or has
(3) A riparian landowner's general
waived its right to do so. However, a
right of access to navigable waters of
permit may be issued to a non-federal
the United States is subject to the
applicant if the Secretary of Commerce,
similar rights of access held by nearby
on his own initiative or upon appeal by
riparian landowners and to the general
the applicant, finds that the proposed
public's right of navigation on the water
activity is consistent with the objectives
surface. In the case of proposals which
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of the Coastal Zone Management Act f
1972 or is otherwise necessary in the
interest of national security. Federal
agency and Indian tribe applicants for
DA permits are responsible for
complying with the Coastal Zone
Management Act's directives for
assuring that their activities directly
affecting the coastal zone are consistent,
to the maximum extent practicahle, with
approved state coastal zone
management programs.
(i) Actilrities in marine sanctuaries.
Applications for DA authorization for
activities in a marine sanctuary
established by the Secretary of
Commerce under authority of section
302 of the Marine Protection, RPsearcb
and Sanctuaries Act of 1972, ab
amended, will be evaluated for impact
on the marine sanctuary. No permit wilt
be issued until the applicant provides a
certification from the Secretary of
Commerce that the proposed activity is
consistent with the purposes of Title Ill
of the Marine Protection, Research and
Sanctuaries Act of 1972, as amended.
and can be carried out within the
regulations promulgated by the
Secretary of Commerce to control
activities within the marine sanctuary.
(j) Other Federal, state, or local
requirements. (1) Processing of an
application for a DA permit normally
will proceed concurrently with the
processing of other required Federal,
state, and/or local authorizations or
certifications. Final action on the DA
permit will normally not be delayed
pending action by another Federal, state
or local agency (See 33 CFR 325.2 (d)(4)).
However, where the required Federal.
state and/or local authorization and/or
certifica lion has been denied for
activities which also require a
Department of the Army permit before
final action bas been taken on the Arm
permit application, the district engineer
will, after considering the likelihood of
subsequent approval of the other
authorization and/or certification and
the time and effort remaining to
complete processing the Army permit
application, either immediately deny the
Army permit without prejudice or
continue processing the applicatioJ'l to a
conclusion. If the district engineer
continues processing the applica!ton, he
will conclude by either denying the
permit as contrary to the public interest,
or denying it without prejudice
indicating that except for the other
Federal, state or local denial the Army
permit could, under appropriate
•
conditions, be issued. Denial without
prejudice means that there is no
prejudice to the right of the applicant to
reinstate processing of the Army pPmlit
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application if subsequent approval is
entitled to substantial consideration in
received from the appropriate Federal.
the Corps' public interest rev1ew.
state and/or local agency on a
(5) Where general permits to avoid
duplication are not practical, district
previously denied authorization and/or
certification. Even if official certification engineers shall develop joint procedures
with those local, state, and other
and/or authorization is not required by
Federal agencies having ongoing permit
state or federal law, but a state.
programs for activities also regulated by
regional, or local agency having
the Department of the Army. In such
jurisdiction or interest over the
cases, applications for DA permits may
particular activity comments on the
be processed jointly with the state or
application, due consideration shall be
other federal applications to an
given to those official views as a
independent conclusion and decision by
reflection of local factors of the public
the district engineer and the appropriate
interest.
Federal or state agency. (See 33 CFR
(2) The primary responsibility for
determining zoning and land use matters 325.2(e).)
(6) The district engineer shall develop
rests with state, local and tribal
operating procedures for establishing
governments. The district engineer will
official communications with Indian
normally accept decisions by such
Tribes within the district. The
governments on those matters unless
procedures shall provide for
there are significant issues of overriding
appointment of a tribal representative
national importance. Such issues would
who
will receive all pertinent public
include but are not necessarily limited
to national security, navigation, national notices, and respond to such notices
economic development, water quality, ' with.the official tribal position on the
proposed activity. This procedure shall
preservation of special aquatic areas,
apply only to those tribes which accept
including wetlands, with significant
this option. Any adopted operating
interstate importance, and national
procedures shall be distributed by
energy needs. Whether a factor has
public notice to inform the tribes of this
overriding importance will depend on
option.
the degree of impact in an individual
(k) Safety of impoundment structures.
case.
To insure that all impoundment
(3) A proposed activity may result in
structures are designed for safety, nonconflicting comments from several
Federal applicants may be required to
agencies within the same state. Where a demonstrate that the structures comply
state has not designated a single
with established state dam safety
responsible coordinating agency, district criteria or have been designed by
engineers will ask the Governor to
qualified persons and, in appropriate
express his views or to designate one
cases, that the design has been
state agency to represent the official
independently reviewed (and modified
state position in the particular case.
as the review W<,)Uld indicate) by
(4) In the absence of overriding
similarly qualified persons.
national factors of the public interest
' (I) Floodplain management. (1)
that may be revealed during the
Floodplains possess significant natural
evaluation of the permit application, a
values and carry out numerous functions
permit will generally be issued following important to the public interest. These
receipt of a favorable state
include:
determination provided the concerns,
(i) Water resources values (natural
policies, goals, and requirements as
moderation of floods, water quality
expressed in 33 CFR Parts 32Q-324, and
maintenance, and groundwater
the applicable statutes have been
recharge);
considered and followed: e.g., the
(ii) Living resource values rfish,
National Environmental Policy Act; the _ wildlife, and plant resources);
Fish and Wildlife Coordination Act; the
(iii) Cultural resource values (open
Historical and Archeological
space, natural beauty, scientific study,
Preservation Act; the National Historic
outdoor education, and recreation); and
Preservation Act; the Endangered
(iv) Cultivated resource values
Species Act; the Coastal Zone
(agriculture, aquaculture, and forestry).
Management Act; the Marine Protection,
(2) Although a particular alteration to
Research and Sanctuaries Act of 1972,
a floodplain may constitute a minor
change, the cumulative impact of such
as amended; the Clean Water Act, the
changes may result in a significant
Archeological Resources Act, and the
American Indian Religious Freedom Act. degradation of floodplain values and
functions and in increased potential for
Similarly, a permit will generally be
harm to upstream and downstream
issued for Federal and Federallyactivities. In accordance with the
authorized activities; another federal
requirements of Executive Order 11988,
agency's determination to proceed is
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district engineers, as part of their public
interest review, should avoid to the
extent practicable, long and short term
significant adverse impacts associated
with L'1e occupancy and modification of
floodplains, as well as the dirP.ct and
indirect support of floodplain
development whenever there is a
practicable alternative. For those
activities which in the public interest
must occur in or impact upon
floodplains, the district engineer shall
ensure, to the maximum extent
practicable, that the impacts of potential
flooding on human health, safety, and
welfare are minimized, the risks of flood
losses are minimized, and, whenever
practicable the natural and beneficial
values served by floodplains are
restored and preserved.
(3) In accordance with Executive
Order 11988, the district engineer should
avoid authorizing floodplain
developments whenever practicable
alternatives exist outside the floodplain.
If there are no such practicable
alternatives, the district engineer shall
consider, as a means of mitigation,
alternatives within the floodplain which
will lessen any significant adverse
impact to the floodplain.
(m) Water supply and conservation.
Water is an essential resource, basic to
human survival, economic growth, and
the natural environment. Water
conservation requires the efficient use or
water resources in all actions which
involve the significant use of water or
that significantly affect the availability
of water for alternative uses including
opportunities to reduce demand and
improve efficiency in order to minimize
new supply requirements. Actions
affecting water quantities are subject to
Congressional policy as stated in sectiou
101(g) of the Clean Water Act which
provides that the authority of states to
allocate water quantities shall not be
superseded, abrogated, or otherwise
impaired.
(n) Energy conservation and
development. Energy conservation and
development are major national
objectives. District engineers will give
high priority to the processing of permit
actions involving energy projects.
(o) Navigation. (1) Section 11 of the
Rivers and Harbors Act of 1899
authorized establishment of harbor lines
shoreward of which no individual
permits were required. Because harbor
lines were established on the basis of
navigation impacts only, the Corps of
Engineers published a regulation on 27
May 1970 (33 CFR 209.150) which
declared that permits would thereafter
be required for activities shoreward of
the harbor lines. Review of applications

'
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would be based on a full public interest
evaluation and harbor lines would serve
as guidam;e for assessing navigation
impacts. Accordingly, activities
constructed shoreward of harbor lines
prior to 27 May 1970 do not require
specific authorization.
(2) The policy of considering harbor
lines as guidance for assessing impacts
on navigation continues.
(3) Protection of navigation in all
navigable waters of the United States
continues to be a primary concern of the
federal government.
(4) District engineers should protect
navigational and anchorage interests in
connection with the NPDES program by
recommending to EPA or to the state, if
the program has been delegated, that a
permit be denied unless appropriate
conditions can be included to avoid any
substantial impairment of navigation
and anchorage.
(p) Environmental benefits. Some
activities that require Department of the
Army permits result in beneficial effects
to the quality of the environment. The
district engineer will weigh these
benefits as well as environmental
detriments along with other factors of
the public interest.
(q) Economics. When private
enterprise makes application for a
permit, it will generally be assumed that
appropriate economic evaluations have
been completed, the proposal is
economically viable, and is needed in
the market place. However, the district
engineer in appropriate cases, may
make an independent review of the need
for the project from the perspective of
the overall public interest. The economic
benefits of many projects are important
to the local community and contribute to
needed improvements in the local
economic base, affecting such factors as
employment, tax revenues, community
cohesion, community services, and
property values. Many projects also
contribute to the National Economic
Development (NED), (i.e., the increase in
the net value of the national output of
goods and services).
(r) Mitigation. 1 (1) Mitigation is an
important aspect of the review and
balancing process on many Department
of the Army permit applications.
Consideration of mitigation will occur
throughout the permit application
' This is a general statement of mitigatton policy
which applies to aU Corps of Engineers regulatory
authorities covered by these regulations (33 CFR
Parts 32(}-330). It is not a substitute for the
mitigation requirements necessary to ensure that a
permit action under section 404 of the Clean Water
Act complies with the section 404(b)(l) Guidelines.
There is currently an interagency Working Group
formed to develop guidance on implementing
mitigation requirements of the Guidelines.
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review process and includes avoiding,
minimizing, rectifying, reducing, or
compensating for resource losses.
Losses will be avoided to the extent
practicable. Compensation may occur
on-site or at an off-site location.
Mitigation requirements generally fall
into three categories.
(i) Project modifications to minimize
adverse project impacts should be
discussed with the applicant at preapplication meetings and during
application processing. As a result of
these discussions and as the district
engineer's evaluation proceeds, the
district engineer may require minor
project modifications. Minor project
modifications are those that are
considered feasible (cost,
constructability, etc.) to the applicant
and that, if adopted, will result in a
project that generally meets the
applicant's purpose and need. Such
modifications can include reductions in
scope and size; changes in construction
methods, materials or timing; and
operation and maintenance practices or
other similar modifications that reflect a
sensitivity to-environmental quality
within the context of the work proposed.
For example, erosion control features
could be required on a fill project to
reduce sedimentation impacts or a pier
could be reoriented to minimize
navigational problems even though
those projects may satisfy all legal
requirements (paragraph (r)(1)(ii) of this
section) and the public interest review
test (paragraph (r)(1)(iii) of this section)
without such modifications.
(ii) Further mitigation measures may
be required to satisfy legal"
requirements. For Section 404
applications, mitigation shall be
required to ensure that the project
complies with the 404(b)(1) Guidelines.
Some mitigation measures are
enumerated at 40 CFR 230.70 through 40
CFR 230.77 (Subpart H of the 404(b)(1)
Guidelines).
(iii) Mitigation measures in addition to
those under paragraphs (r)(l) (i) and (ii)
Qf this section may be required as a
result cf !he out> lie,; LT!t~re~t review
process. (See 33 CFR 325.4(a).)
Mitigation should be developed and
incorporated within the public interest
review process to the extent that the
mitigation is found by the district
engineer to be reasonable and justified.
Only those measures required to ensure
that the project is not contrary to the
public interest may be required under
this subparagraph.
(2) All compensatory mitigation will
be for significant resource losses which
are specifically identifiable, reasonabl
likely to occur, and of importance !o the
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human or aquatic environment. Also, all
mitigation will be directly related to the
impacts of the proposal, appropriate to
the scope and degree of those impacts.
and reasonably enforceable. District
engineers will require all forms of
mitigation, including compensatory
mitigation, only as provided in
paragraphs (r)(l) (i) through (iii) of this
section. Additional mitigation may be
added at the applicants' request.
PART 321-PERMITS FOR DAMS AND
DIKES IN NAVIGABLE WATERS OF
THE UNITED STATES
Sec.

321.1 General.
321.2 Defmitions.
321.3 Special policies and procedures.
Authority: 33 U.S.C. 401.
§ 321.1

General.

This regulation prescribes, in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325. those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA) permits to authorize the
construction of a dike or dam in a
navigable water of the United States
pursuant to section 9 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 401) See
33 CFR 320.2(a). Dams and dikes in
navigable waters of the United States
also require DA permits under section
404 of the Clean Water Act, as amended
(33 U.S.C. 1344). Applicants for DA
permits under this Part should also refer
to 33 CFR Part 323 to satisfy the
requirements of section 404.
§ 321.2

Definitions.

For the purpose of this regulation, the
following terms are defined:
(a) The term "navigable waters of the
United States" means those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark and/or are
presently used, or have been used in the
past, gr Jllay be §~,I!JC~!'tible to use to
transport interstate or foreign
commerce. See 33 CFR Part 329 for a
more complete definition of this term.
(b) The term "dike or dam" means, for
the purposes of section 9, any
impoundment structure that completely
spans a navigable water of the United
States and that may obstruct interstate
waterborne commerce. The term does
not include a weir. Weirs are regulated
pursuant to section 10 of the Rivers and
Harbors Act of 1899. (See 33 CFR Part
322.)
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§ 321.3 Special policies and procedures.

The following additional special
policies and procedures shall be
applicable to the evaluation of permit
applications under this regulation:
(a) The As11istant Secretary of the
Army (Civil Works) will decide whether
DA authorization for a dam or dike in an
interstate navigable water of the United
States will be iss01;d. since this
authority has not been delegated to the
Chief of Engineers. The conditions to be
imposed in any instrument of
authorization will be recommended by
the district engineer when forwarding
the report to the Assistant Secretary of
the Army (Civil Works), through the
Chief of Engineers.
(b) District engineers are authorized to
decide whether DA authorization for a
dam or dike in an intrastate navigable
water of the United States will be issued
(see 33 CFR 325.8).
(c) Processing aDA application under
section 9 will not be completed until the
approval of the United States Congress
has been obtained if the navigable
water of the United States is an
interstate waterbody, or until the
approval of the appropriate state
legislature has been obtained if the
navigable water of the United States is
an intrastate waterbody (i.e .. the
navigable portion of the navigable water
of the United States is solely within the
boundaries of one state). The district
engineer, upon receipt of such an
application, will notify the applicant
that the consent of Congress or the state
legislature must be obtained before a
permit can be issued.
PART 322-PERMJTS FOR
STRUCTURES OR WORK IN OR
AFFECTING NAVIGABLE WATERS OF
THE UNITED STATES
Sec.

322.1
322.2
322.3
322.4
322.5

General.

Definitions.

Activities requiring permits.
Activities not requiring permits.
Special policies.
Authority~ 33 U.S.C. 403.

§ 322.1

General.

This regulation prescribes, In addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA} permits to authorize
certain structures or work in or affecting
navigable waters of the United States
pursuant to section 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 403)
(hereinafter referred to as section 10).
See 33 CFR 320.2(b}. Certain structures
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or work in or affecting navigable waters
of the United States are also regulated
under other authorities of the DA. These
include discharges of dredged or fill
material into waters of the United
States, including the territorial seas,
pursuant to section 404 of the Clean
Water Act (33 U S.C. 1344; see 33 CFR
Part 323) and t."le transportation of
dredged material by vessel for purposes
of dumping in ocean waters, including
the territorial seas, pursuant to section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended (33 U.S.C. 1413; see 33 CFR
Part 324). ADA permit will also be
required under these additional
authorities if they are applicable to
structures or work in or affecting
navigable waters of the United States.
Applicants for DA permits under this
part should refer to the other cited
authorities and implementing
regulations for these additional permit
requirements to determine whether they
also are applicable to their proposed
activities.
§ 322.2 Definitions.

For the purpose of this regulation, the
following terms are defined:
(a) The term "navigable waters of the
United States" and all other terms
relating to the geographic scope of
jurisdiction are defined at 33 CFR Part
329. Generally, they are those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark, and/or are
presently used, or have been used in the
past, or may be susceptible to use to
transport interstate or foreign
commerce.
(b) The term "structure" shall include,
without limitation, any pier, boat dock,
boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment.
riprap, jetty, artificial island, artificial
reef, permanent mooring structure,
power transmission line, permanently
moored floating vessel, piling, aid to
navigation, or any other obstacle or
obstruction.
(c) The term "work" shall inclu<h!,
without limitation, any dredging or
disposal of dredged material,
excavation, filling. or other modification
of a navigable water of the United
States.
(d) The term "letter of permission"
means a type of individual permit issned
in accordance with the abbreviated
procedures of 33 CFR 325.2(e).
(e) The term "individual permit"
means aDA authorization that is issued
following a case-by-case evaluation of a
specific structure or work in accordance
with the procedures of this regulation
and 33 CFR Part 325, and a
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determination that the proposed
structure or work is in the public interest
pursuant to 33 CFR Part 320.
(f) The term "general permit" means a
DA authorization that is issued on a
nationwide or regional basis for a
category or categories of activities
when:
(1) Those activities are substantially
simiiar in nature and cause only
minimal individual and cumulative
environmental impacts; or
(2) The general permit would result in
avoiding unnecessary duplication of the
regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal. (See 33 CFR 325.2(e) and 33
CFR Part 330.)
(g) The term "artificial reef' means a
structure which is constructed or placed
in the navigable waters of the United
States or in the waters overlying the
outer continental shelf for the purpose of
enhancing fishery resources and
commercial and recreational fishing
opportunities. The term does not include
activities or structures such as wing
deflectors, bank stabilization, grade
stabilization structures, or low flow key
ways, all of which may be useful to
enhance fisheries resources.
§ 322.3

Activities requiring permits.

(a) General. DA permits are required
under section 10 for structures and/or
work in or affecting navigable waters of
the United States except as otherwise
provided in § 322.4 below. Certain
activities specified in 33 CFR Part 330
are permitted by that regulation
("nationwide general permits"). Other
activities may be authorized by district
or division engineers on a regional basis
("regional general permits"). If an
activity is not exempted by section 322.4
of this part or authorized by a general
permit. an individual section 10 permit
will be required for the proposed
activity. Structures or work are in
navigable waters of the United Stutes if
they are within limits defined in 33 CFR
Part 329. Structures or work outside
these limits are subject to the provisions
of law cited in p"ragraph (a) of this
section, if these structures or work affect
the course, location, or condition of the
waterbody in such a manner as to
impact on its navigable capacity. For
purposes of a section 10 permit, a tunnel
or other structure or work under or over
a navigable water of the United States is
considered to have an impact on the
navigable capacity of the waterbody.
(b) Outer continental shelf. DA
permits are required for the construction
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of artificial islands, installations, and
other devices on the seabed, to the
seaward limit of the outer continental
shelf, pursuant to section 4(f} of the
Outer Continental Shelf Lands Act as
amended. (See 33 CFR 320.2(b).)
(c) Activities of Federal agencies. (1)
Except as specifically provided in this
paragraph, activities of the type
described in paragraphs (a) and (b) of
this section, done by or on behalf of any
Federal agency are subject to the
authorization procedures of these
regulations. Work or structUres in or
affecting navigable waters of the United
States that are part of the civil works
activities of the Corps of Engineers,
unless covered by a nationwide or
regional general permit issued pursuant
to these regulations, are subject to the
procedures of separate regulations.
Agreement for construction or
engineering services performed for other
agencies by the Corps of Engineers does
not constitute authorization under this
regulation. Division and district
engineers will therefore advise Federal
agencies accordingly, and cooperate to
the fullest extent in expeiliting the
processing of their applications.
(2) Congress has delegated to the
Secretary of the Army in section 10 the
duty to authorize or prohibit certain
work or structures in navigable waters
of the United States, upon
recommendation of the Chief of
Engineers. The general legislation by
which Federal agencies are enpowered
to act generally is not considered to be
sufficient authorization by Congress to
satisfy the purposes of section 10. If an
agency asserts that it has Congressional
authorization meeting the test of section
10 or would otherwise be exempt from
the provisions of section 10, the
legislative history and/or provisions of
the Act should clearly demonstrate that
Congress was approving the exact
location and plans from which Congress
could have considered the effect on
navigable waters of the United States or
that Congress intended to exempt that
agency from the requirements of section
10. Very often such legislation reserves
final approval of plans or construction
for the Chief of Engineers. In such cases
evaluation and authorization under this
regulation are limited by the intent of
the statutory language involved.
(3) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
certifications and/ or authorizations, do
not apply to work or structures
undertaken by Federal agencies, except
where compliance with non-Federal
authorizahon is required by Federal law
or Executive policy, e.g.• section 313 and
section 401 of the Clean Water Act.
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§ 322.4 Activities not requiring permits.

(a) Activities that were commenced or
completed shoreward of established
Federal harbor lines before May 27, 1970
(see 33 CFR 320.4(o)) do not require
section 10 permits; however, if those
activities involve the discharge of
dredged or fill material into waters of
the United States after October 18, 1972,
a section 404 permit is required. (See 33
CFR Part 323.)
(b) Pursuant to section 154 of the
Water Resource Development Act of
1976 (Pub. L. 94-587), Department of the
Army permits are not required under
section 10 to construct wharves and
piers in any waterbody, located entirely
within one state, that is a navigable
water of the United States solely on the
basis of its historical use to transport
interstate commerce.
§ 322.5 Special policies.

The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny section 10
permits. The following additional
special policies and procedures shall
also be applicable to the evaluation of
permit applications under this
regulation.
(a) General. DA permits are required
for structures or work in or affecting
navigable waters of the United States.
However, certain structures or work
specified in 33 CFR Part 330 are
permitted by that regulation. If a
structure or work is not permitted by
that regulation, an individual or regional
section 10 penni! will be required.
(b) Artificial Reefs. (1) When
considering an application for an
artificial reef, as defined in 33 CFR
322.2(g), the ilistrict engmeer will review
the applicant's provisions for siting,
constructing, monitoring, operating,
maintaining, and managing the proposed
artificial reef and shall determine if
those provisions are consistent with the
following standards:
(i) The enhancement of fishery
resources to the maximum extent
practicable;
(ii) The facilitation of access and
utilization by United States recreational
and commercial fishermen;
(iii) The minimization of conflicts
among competing uses of the navigable
waters or waters overlying the outer
continental shelf and of the resources in
such waters;
(iv) The minimization of
environmental risks and risks to
personal health and property;
(v) Generally accepted principles of
international law; and
(vi) the prevention of any
unreasonable obstructions to navigation.
If the district engineer decides that the
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applicant's provisions are not consistent
with these standards, he shall deny the
permit. If the ill strict engineer decides
that the provisions are consistent with
these standards, and if he decides to
issue the permit after the public interest
review, he shall make the provisions
part of the permit.
(2) In addition, the district engineer
will consider the National Artificial Reef
Plan developed pursuant to section 204
of the National Fishing Enhancement
Act of 1984, and if he decides to issue
the permit, will notify the Secretary of
Commerce of any need to deviate from
that plan.
(3) The district engineer will comply
with all coorilination provisions
required by a written agreement
between the DOD and the Federal
agencies relative to artificial reefs. In
adilition, if the district engineer decides
that further consultation beyond the
normal public commenting process is
required to evaluate fully the proposed
artificial reef, he may initiate such
consultation with any Federal agency,
state or local government, or other
interested party.
(4) The district engineer will issue a
permit for the proposed artificial reef
only if the applicant demonstrates, to
the district engineer's satisfaction, that
the title to the artificial reef construction
material is unambiguous, that
responsibility for maintenance of the
reef is clearly established. and that he
has the financial ability to assume
liability for all damages that may arise
with respect to the proposed artificial
reef. A demonstration of fmancial
responsibility might include evidence of
insurance, sponsorship, or available
assets.
(i) A person to whom a permit is
issued in accordance with these
regulations and any insurer of that
person shall not be liable for damages
caused by activities required to be
undertaken under any terms and
conditions of the permit, if the permittee
is in compliance with such terms and
conditions.
(ii) A person to whom a permit is
issued in accordance with these
regulations and any insurer of that
person shall be liable, to the extent
determined under applicable law, for
damages to which paragraph (i) does not
apply.
(iii) Any person who has transferred
title to artificial reef construction
materials to a person to whom a permit
is issued in accordance with these
regulations shall not be liable for
damages arising from the use of such
materials in an artificial reef, if such
materials meet applicable .requirement
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of the plan published under section 204
of the National Artificial Reef Plan, and
are not otherwise defective at the time
title is transferred.
{c) Non-Federal dredging for
navigation. {1) The benefits which an
authorized Federal navigation project
are intended to produce will often
require similar and related operations
by non-Federal agencies [e.g., dredging
access channels to docks and berthing
f11cilities or deepening such channels to
correspond to the Federal project depth).
These non-Federal activities will be
considered by Corps of Engineers
IJfficials in planning the construction
dod maintenance of Federal navigation
projects' and, to the maximum practical
extent, will be coordinated with
interested Federal, state, regional and
local agencies and the general public
simultaneously with the associated
Federal projects. Non-Federal activities
which are not so coordL."'lated will be
individually evaluated in accordance
with these regulations. In evaluating the
public interest in connection with
applications for permits for such
coordinated operations, equal treatment
will be accorded to the fullest extent
possible to both Federal and nonFederal operations. Permits for nonFederal dredging operations will
normally contain conditions requiring
the permittee to comply with the same
practices or requirements utilized in
connection with related Federal
dredging operations with respect to such
matters as turbidity, water quality,
containment of material, nature and
location of approved spoil disposal
areas (non-Federal use of Federal
contained disposal areas will be in
accordance with laws authorizing such
areas and regulations governing their
use), extent and period of dredging, and
other factors relating to protection of
environmental and ecological values.
{2) A permit for the dredging of a
channel. slip, or other such project for
navigation may also authorize the
periodic maintenance dredging of the
project. Authorization procedures and
limitations for maintenance dredging
shall be as prescribed in 33 CFR 325.6{e).
The permit will require the permittee to
give advance notice to the district
engineer each time maintenance
dredging is tn be performed. Where the
maintenancE> dredging involves the
discharge of dredged material into
waters of the United States or the
transportation of dredged material for
the purpose of dumping it in ocean
waters, the procedures in 33 CFR Parts
323 and 324 respectively shall also be
followed.
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(d) Structures for small bovts. (1) In
the absence of overri ding public interest,
favorable consideration will generally
be given to applications from riparian
owners for permits for piers, boat docks,
moorings, platforms and similar
structures for small boats. Particular
attention will be given to the location
and general design of such structures to
prevent possible obstructions to
navigation with respect to both the
public's use of the waterway and the
neighboring proprietors· access to the
waterway. Obstructions can result from
both the existence of the structure,
particularly in conjunction with other
similar facilities in the immediate
vicinity, and from its inability to
withstand wave action or other forcell
which can be expected. District
engineers will inform applicants of the
hazards involved and encourage safety
in location, design, and operation.
District engineers will encourage
cooperative or group use facilities in lieu
of individual proprietary use facilities.
(2) Floating structures for small
recreational boats or other recreational
purposes in lakes controlled by the
Corps of Engineers under a resource
manager are normally subject to permit
authorities cited in § 322.3, of this
section, when those waters are regarded
as navigable waters of the United
States. However, such structures will
not be authorized under thia regulation
but will be regulated under applicable
regula lions of the Chief of Engineers
published in 36 CFR :J27.19 if the land
surrounding those lakes is under
complete Federal ownership. District
engineers will delineate those portions
of the navigable waters of the United
Slates where this provision is applicable
and post notices of this designation in
the vicinity of the lake resource
manager's office.
[e) Aids to navigation. The placing of
fixed and floating aids to navigation in a
navigable water of the United States is
within the purview of Section 10 of the
Rivers and Harbors Act of 1899.
Furthermore, these aids are of particular
interest to the U.S. Coast Guard because
of its control of marking, lighting and
standardization of such navigation aids.
A Section 10 nlitionwide permit has
been issued for such aids provided they
are approved by, and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR 330.5{a)(l)).
Electrical service cables to such aids are
not included in the nationwide permit
(an individual or 1 egional Section 10
permit will be required).
(f) Uuter continental shelf. Artificial
islands, installations, and other devices
located on the seabed, to the seaward
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limit of the outer continental shelf, are
subject to the standard permit
procedures of this regulation. Where the
islands, installations and other devices
are to be constructed on lands which are
under mineral lease from the Mineral
Management Service. Department of the
Interior, that agency, in cooperation
with other federal agencies, fully
evaluates the potential effect of the
leasing program on the total
environment. Accordingly, the decision
whether to issue a permit on lands
which are under mineral lease from the
Department of the Interior will be
limited to an evaluation of the impact of
the proposed work on navigation and
national security. The public notice will
so identify the criteria.
(g) Canals and other artificial
waterways connected to navigable
waters of the United States. A canal or
similar artificial waterway is subject to
the regulatory authorities discussed in
§ 322.3, of this Part, if it constitutes a
navigable water of the tlnited States, or
if it is connected to navigable waters of
the United States in a man11er which
affects their course, location, condition,
or capacity, or if at some point in its
construction or operation it results in an
effect on the course, location, condition,
or capacity of navigable waters of the
United States. In all cases the
connection to navigable waters of the
United States requires a permit. Where
the canal itself constitutes a navigable
water of the United States, evaluation of
the permit application and further
exercise of regulatory authority will be
in accordance with the standard
procedures of these regulations. For all
other canals, the exercise of regulatory
authority is restricted to those activities
which affect the course. location,
condition, or capacity of the navigable
waters of the United States. The district
engineer will consider, for applications
for canal work. a proposed plan of the
entire development and the location and
description of anticipated docks. piers
and other similar structures which will
be placed in the canal.
(h) Facilities at tl1e borders of the
United States. (1} The construdion,
operation, maintenance, or connection
of facilities at the borders of the United
States are subject to E. ecutive control
and must be authorized by the
President, Secretary of State, or other
delegated official.
(2) Applications for permits for the
construction, operation, maintenance, or
connection at the borders of the United
States of facilities for the tranamission
of electric energy between the United
States and a foreign country, or for the
exportation or importation of natural
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gas to or from a foreign country, must be
made to the Secretary of Energy.
(Executive Order 10485, September 3,
1953, 16 U.S.C. 824(a)(e), 15 U.S.C.
717(b), as amended by Executive Order
12038, February 3, 1978, and 18 CFR
Parts 32 and 153).
(3) Applications for the landing or
operation of submarine cables must be
made to the Federal Communications
Commission. (Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to 39, and 47
CFR 1.766).
(4) The Secretary of State is to receive
applications for permits for the
construction, connection, operation, or
maintenance, at the borders of the
United States, of pipelines, conveyor
belts, and similar facilities for the
exportation or importation of petroleum
products, coals, minerals, or other
products to or from a foreign country;
facilities for the exportation or
importation of water or sewage to or
from a foreign country; and monorails,
aerial cable cars, aerial tramways, and
similar facilities for the transportation of
persons and/or things,"to or from a
foreign country. (Executive Order 11423,
August 16, 1968).
(5) A DA permit under section 10 of
the Rivers and Harbors Act of 1899 is
also required for all of the above
facilities which affect the navigable
waters of the United States, but in each
case in which a permit has been issued
as provided above, the district engineer,
in evaluating the general public interest,
may consider the basic existence and
operation of the facility to have been
primarily examined and permitted as
provided by the Executive Orders.
Furthermore, in those cases where the
construction, maintenance, or operation
at the above facilities involves the
discharge of dredged or fill material in
waters of the United States or the
transportation of dredged material for
the purpose of dumping it into ocean
waters, appropriate DA authorizations
under section 404 of the Clean Water
Act or under section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, are also
required. (See 33 CFR Parts 323 and 324.)
(i) Power transmission lines. (1)
Permits under section 10 of the Rivers
and Harbors Act of 1899 are required for
power transmission lines crossing
navigable waters of the United States
unless those lines are part of a water
power project subject to the regulatory
authorities of the Department of Energy
under the Federal Power Act of 1920. If
an application is received for a permit
for lines which are part of such a water
power project, the applicant will be
instructed to submit the application to
the Department of Energy. If the lines
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are not part of such a water power
project, the application will be
processed in accordance with the
procedures of these regulations.
(2) The following minimum clearances
are required for aerial electric power
transmission lines crossing navigable
waters of the United States. These
clearances are rel~;~ted to the clearances
over the navigable channel provided by
existing fixed bridges, or the clearances
which would be required by the U.S.
Coast Guard for new fixed bridges, in
the vicinity of the proposed power line
crossing. The clearances are based on
the low point of the line under
conditions which produce the greatest
sag, taking into consideration
temperature, load, wind, length or span,
and type of supports as outlined in the
National Electrical Safety Code.
Minimum
additional

dearanee
Nominal system voltage, kV

115 and below .................................................... .
138 ........................................................................
161 ....................................................................... .
230 ........................................................................
350 ....................................................................... .
500 ........................................................................
700 ........................................................................

750-765 .............................................................. .

(feet) above
clearance
required lot
bridges

20
22
24

26
30

95
42
45

(3) Clearances for communication
lines, stream gaging cables, ferry cables,
and other aerial crossings are usually
required to be a minimum of ten feet
above clearances required for bridges.
Greater clearances will be required if
the public interest so indicates.
(4) Corps of Engineer regulation ER
1110-2-4401 prescribes minimum
vertical clearances for power and
communication lines over Corps lake
projects. In instances where both this
regulation and ER 1110-2-4401 apply,
the greater minimum clearance is
required.
(j) Seaplane operations. (1) Structures
in navigable waters of the United States
associated with seaplane operations
require DA permits, but close
coordination with the Federal Aviation
Administration (FAA), Department of
Transportation, is required on such
applications.
(2) The FAA must be notified by an
applicant whenever he proposes to
establish or operate a seaplane base.
The FAA will study the proposal and
advise the applicant, district engineer.
and other interested parties as to the
effects of the proposal on the use of
airspace. The district engineer will,
therefore, refer any objections regarding
the effect of the proposal on the use of
airspace to the FAA, and give due

986

I

Rules and Regulations

41231

consideration to its recommendations
when evaluating the general public
interest.
(3) If the seaplane base would serve
air carriers licensed by the Department
of Transportation, the applicant must
receive an airport operating certificate
from the FAA. That certificate reflects a
determination and conditions relating to
the installation, operation, and
maintenance of adequate air navigation
facilities and safety equipment.
Accordingly, the district engineer may,
in evaluating the general public interest,
consider such matters to have been
primarily evaluated by the FAA.
(4) For regulations pertaining to
seaplane landings at Corps of Engineers
projects, see 36 CFR 327.4.
(k) Foreign trade zones. The Foreign
Trade Zones Act (48 Stat. 998-1003, 19
U.S.C. 81a to 81u, as anended)
authorizes the establishnent of foreigntrade zones in or adjacent to United
States ports of entry under terms of a
grant and regulations prescribed by the
Foreign-Trade Zones Board. Pertinent
regulations are published at Title 15 of
the Code of Federal Regulations, Part
400. The Secretary of the Army is a
member of the Board, and construction
of a zone is under the supervision of the
district engineer. Laws governing the
navigable waters of the United States
remain applicable to foreign-trade
zones, including the general
requirements of these regulations.
Evaluation by a district engineer of a
permit application may give recognition
to the consideration by the Board of the
general econonic effects of the zone on
local and foreign commerce, general
location of wharves and facilities, and
other factors pertinent to construction,
operation, and maintenance of the zone
(l) Shipping safety fairways and
anchorage areas. DA permits are
required for structures located within
shipping safety fairways and anchorage
areas established by the U.S. Coast
Guard.
(1) The Department of the Army will
grant no permits for the erection of
structures in areas designated as
fairways, except that district engineers
may permit temporary anchors and
attendant cables or chains for floa ting or
semisubmersible drilling rigs to be
placed within a fairway provided the
following conditions are met:
(i) The installation of anchors to
stabilize semisubmersible drilling rigs
within fairways must be temporary and
shall be allowed to remain only 120
days. This period may be extended by
the district engineer provided
reasonable cause for such extension can
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be shown and the extension is otherwise
justified.
(ii) Drilling rigs must be at least 500
feet from any fairway boundary or
whatever distance necessary to insure
that minimnum clearance over an
anchor line within a fairway will be 125
feet.
(iii) No anchor buoys or floats or
related rigging will be allowed on the
surface of the water or to a depth of 125
feet from the surface, within the
fairway.
(iv) Drilling rigs may not be placed
closer than 2 nautical miles of any other
drilling rig situated along a fairway
boundary, and not closer than 3 nautical
miles to any drilling rig located on the
opposite side of the fairway.
(v) The permittee must notify the
district engineer, Bureau of Land
Management, Mineral Management
Service, U.S. Coast Guard, National
Oceanic and Atmospheric
Administration and the U.S. Navy
Hydrographic Office of the approximate
dates (commencenent and completion)
the anchors will be in place to insure
maximum notification to mariners.
(vi) Navigation aids or danger
markings must be installed as required
by the U.S. Coast Guard.
(2) District engineers may grant
permits for the erection of structures
within an area designated as an
anchorage area, but the number of
structures will be limited by spacing, as
follows: The center of a structure to be
erected shall be not less than two (2)
nautical miles from the center of any
existing structure. In a drilling or
production complex, associated
structures shall be as close together as
practicable having due consideration for
the safety factors involved. A complex
of associated structures, when
connected by walkways, shall be
considered one structure for the purpose
of spacing. A vessel fixed in place by
moorings and used in conjunction with
the associated structures of a drilling or
production complex, shall be considered
an attendant vessel and its extent shall
include its moorings. When a drilling or
production complex includes an
attendant vessel and the complex
extends more than five hundred (500)
yards from the center or the complex, a
structure to be erected shall be not
closer than two (2) nautical miles from
the near outer limit of the complex. An
underwater completion installation in
and anchorage area shall be considered
a structure and shall be marked with a
lighted buoy as approved by the United
States Coast Guard.
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PART 323-PERMITS FOR
DISCHARGES OF DREDGED OR FILL
MATERIAL INTO WATERS OF THE
UNITED STATES
Sec.

323.1 General.
323.2 Definitions.
323.3 Discharges requiring permits.
323.4 Discharges not requiring permits.
323.5 Program transfer to states.
323.6 Special policies and procedures.
Authority: 33 U.S.C. 1344.
§ 323.1 General.

This regulation prescribes, in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for DA permits to
authorize the discharge of dredged or fill
material into waters of the United States
pursuant to section 404 of the Clean
Water Act (CWA) (33 U.S.C. 1344)
(hereinafter referred to as section 404).
(See 33 CFR 320.2(g).) Certain discharges
of dredged or fill material into waters of
the United States are also regulated
under other authorities of the
Department of the Army. These include
dams and dikes in navigable waters of
the United States pursuant to section 9
of the Rivers and Harbors Act of 1899
(33 U.S.C. 401; see 33 CFR Part 321) and
certain structures or work in or affecting
navigable waters of the United States
pursuant to section 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 403; see
33 CFR Part 322). A DA pennit will also
be required under these additional
authorities if they are applicable to
activities involving discharges of
dredged or fill material into waters of
the United States. Applicants for DA
permits under this part should refer to
the other cited authorities and
implementing regulations for these
additional permit requirements to
determine whether they also are
applicable to their proposed activities.
§ 323.2 Definitions.

For the purpose of this part, the
following terms are defined:
(a) The term "waters of the United
States" and all other terms relating to
the geographic scope of jurisdiction are
defined at 33 CFR Part 328.
(b) The term "lake" means a standing
body of open water that occurs in a
natural depression fed by one or more
streams from which a stream may flow,
that occurs due to the widening or
natural blockage or cutoff of a river or
stream, or that occurs in an isolated
natural depression that is not a part of a
surface river or stream. The term also
includes a standing body of open water
created by artificially blocking or
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restricting the flow of a river, stream, or
tidal area. As used in this regulation, the
term does not include artificial lakes or
ponds created by excavating and/or
diking dry land to collect and retain
water for such purposes as stock
watering, irrigation, settling basins,
cooling, or rice growing.
(c) The term "dredged material"
means material that is excavated or
dredged from waters of the United
States.
(d) The term "discharge of dredged
material" means any addition of
dredged material into the waters of the
United States. The term includes,
.without limitation, the addition of
dredged material to a specified
discharge site located in waters of the
United States and the runoff or overflow
from a contained land or water disposal
area. Discharges of pollutants into
waters of the United States resulting
from the onshore subsequent processing
of dredged material that is extracted for
any commercial use (other than fill) are
not included within this term and are
subject to section 402 of the Clean
Water Act even though the extraction
and deposit of such material may
require a permit from the Corps of
Engineers. The term does not include
plowing, cultivating, seeding and
harvesting for the production of food,
fiber, and forest products (See § 323.4
for the definition of these terms). The
term does not include de minimis,
incidental soil movement occurring
during normal dredging operations.
(e) The term "fill material" means any
material used for the primary purpose of
replacing an aquatic area with dry land
or of changing the bottom elevation of
an waterbody. The term does not
include any pollutant discharged into

the water primarily to dispose of waste,
as that activity is regulated under
section 402 of the Clean Wa ter Act.
(f) The term "discharge of fill
material" means the addition of fill
material into waters of the United
States. The term generally includes,
without limitation, the following
activities: Placement of fill that is
necessary for the construction of any
structure in a water of the United States:
the building of any structure or
impoundment requiring rock, sand, dirt.
or other material for its construction;
site-development fills for recreational,
industrial, commercial,. residential, and
other uses; causeways or road fills;
dams and dikes; artificial islands;
property protection and/or reclamation
devices such as riprap, groins, seawalls,
breakwaters, and revetments; beach
nourishment; levees; fill for structures
such as sewage treatment facilities,
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intake and outfall pipes associated with
power plants and subaqueous utility
lines; and artificial reefs. The term does
not include plowing, cultivating, seeding
and harvesting for the production of
food, fiber, and forest products (See
§ 323.4 for the definition of these terms).
(g) The term "individual permit"
means a Department of the Army
authorization that is issued fpllowing a
case-by-case evaluation of a specific
project involving the proposed
discharge(s) in accordance with the
procedures of this part and 33 CFR Part
325 and a determination that the
propused discharge is in the public
interest pursuant to 33 CFR Part 320.
(h) The term "general permit" means a
Department of the Army authorization
that is issued on a nationwide or
regional basis for a category or
categories of activities when:
(1) Those activities are substantially
similar in nature and cause only
minimal individual and cumulative
environmental impacts; or
(2) The general permit would result in
avoiding unnecessary duplication of
regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal. (See 33 CFR 325.2(e) and 33
CFR Part 330.)
§ 323.3 Discharges requiring permits.

(a) General. Except as provided in
§ 323.4 of this Part, DA permits will be

required for the discharge of dredged or
fill material into waters of the United
States. Cer tain discharges specified in
33 CFR Part 330 are permitted by that
regulation ("nationwide permits"). Other
discharges may be authorized by district
or division engineers on a regional basis
("regional permits"). If a discharge of
dredged or fill material is not exempted
by § 323.4 of this Part or permitted by 33
CFR Part 330, an individual or regional
section 404 permit will be required for
the discharge of dredged or fill material
into waters of the United States.
(b) Activities of Federal agencies.
Discharges of dredged or fill material
into waters of the United States done by
or on behalf of any Federal agency,
other than the Corps of Engineers (see
33 CFR Part 209.145), are subject to the
authorization procedures of these
regulations. Agreement for construction
or engineering services performed for
other agencies by the Corps of Engineers
does not constitute authorization under
the regulations. Division and district
engineers will therefore advise Federal
agencies and instrumentalities
accordingly and cooperate to the fullest
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involve no discharge of dredged or fill
material into waters of the United
States, and as such never require a
§ 323.4 Discharges not requiring permits.
section 404 permit.);
(a) General. Except as specified in
(il1 The discharge of dredged or fill
paragraphs (b) and (c) of this section,
material for the purpose of installing
any discharge of dredged or fill material
ditching or other such water control
that may result from any of the
facilities incidental to planting,
following activities is not prohibited by
cultivating, protecting, or harvesting of
or otherwise subject to regulation under
rice, cranberries or other wetland crop
section 404: ·
species, where these activities and the
(1)(i) Normal farming, silviculture and
discharge occur in waters of the United
ranching activities such as plowing,
States which are in established use for
seeding, cultivating, minor drainage, and such agricultural and silvicultural
harvesting for the production of food,
wetland crop production;
fiber, and forest products, or upland soil
(iil1 The discharge of dredged or fill
and water conservation practices, as
material
for the purpose of manipulating
defined in paragraph (a)(1)(iii) of this
the water levels of, or regulating the
section.
flow or distribution of water within,
(ii) To fall under this exemption, the
existing impoundments which have been
activities specified in paragraph (a)(1)(i)
constructed in accordance with
of this section must be part of an
applicable requirements of CWA, and
established (i.e., on-going) farming,
which are in established use for the
silviculture, or ranching operation and
production of rice, cranberries, or other
must be in accordance with definitions
wetland crop species. (The provisions of
in § 323.4(a)(1)(iii). Activities on areas
paragraphs (a)(1)(iii)(C)(l) (i11 and (iiJ1
lying fallow as part of a conventional
of this section apply to areas that are in
rotational cycle are part of an
established use exclusively for wetland
established operation. Activities which
crop production as well as areas in
bring an area into farming, silviculture,
established
use for conventional
or ranching use are not part of an
wetland/non-wetland crop rotation (e.g.,
established operation. An operation
the rotations of rice and soybeans)
ceases to be established when the area
where such rotation results in the
on which it was conducted has been
cyclical or intermittent temporary
coverted to another use or has lain idle
dewatering of such areas.)
so long that modifications to the
(iv) The discharges of dredged or fill
hydrological regime are necessary to
material incidental to the emergency
resume operations. If an activity takes
removal of sandbars, gravel bars, or
place outside the waters of n1e United
other similar blockages which are
States, or if it does not involve a
formed during flood flows or other
discharge, it does not need a section 404
events, where such blockages close or
permit, whether or not it is part of an
constrict previously existing
established farming, silviculture. or
drainageways and, if not promptly
ranching operation.
removed, would result in damage to or
(iii) (A) Cultivating means physical
loss of existing crops or would impair or
methods of soil treatment employed
prevent the plowing, seeding, harvesting
within established farming, ranching
or cultivating of crops on land in
and silviculture lands on farm, ranch, or
· established use for crop production.
forest crops to aid and improve their
Such removal does not include enlarging
growth, quality or yield.
or extending the dimensions of, or
(B) Harvesting means physical
changing the bottom elevations of, the
measures employed directly upon farm,
affected drainageway as it existed prior
forest, or ranch crops _within established
to the formation of the blockage.
agricultural and silviculturallands to
Removal must be accomplished within
bring about their removal from farm,
one year of discovery of such blockages
forest, or ranch land, but does not
in order to be eligible for exemption.
include the construction of farm, forest.
{2) Minor drainage in waters of the
or ranch roads.
U.S. is limited to drainage within areas
(C)(l) Minor Drainage means:
that are part of an established farming
(11 The discharge of dredged or fill
material incidental to connecting upland or silviculture operation. It does not
include drainage assoc.:iated with the
drainage facilities to waters of the
immediate or gradual conversion of a
United States, adequate to effect the
wetland to a non-wetland (e.g., wetland
removal of excess soil moisture from
species to upland species not typically
upland croplands. (Construction and
adapted to life in saturated soil
maintenance of upland (dryland)
conditions), or conversion from one
facilities, such as ditching and tiling,
wetland use to another (for example,
incidential to the planting, cultivating,
silviculture to farming). In addition,
protecting, or harvesting of crops,
extent in expediting the processing of
their applications.
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minor drainage does not include the
construction of any canal, ditch, dike or
other waterway or structure which
drains or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.
Any discharge of dredged or fill material
into the waters of the United States
incidental to the construction of any
such structure or waterway requires a
permit.
(D) Plowing means all forms of
primary tillage, including moldboard,
chisel, or wide-blade plowing, discing,
harrowing and similar physical means
utilized on farm, forest or ranch land for
the breaking up, cutting, turning over, or
stirring of soil to prepare it for the
planting of crops. The term does not
include the redistribution of soil, rock,
sand, or other surficial materials in a
manner which changes any area of the
waters of the United States to dry land.
For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction
of wa ter storage and recharge
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing as described
above will never involve a discharge of
dredged or fill material.
(E) Seeding means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
seedlings on established farm and forest
lands.
(2) Maintenance, including emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes. dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
changes the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within a
reasonable period of time after damage
occurs in order to qualify for this
exemption.
(3) Construction or maintenance of
farm or stock ponds or irrigation ditches,
or the maintenance (but not
construction) of drainage ditches.
Discharges associated with siphons,
pumps, headgates, wingwalls, weirs,
diversion structures, and such other
facilities as are appurtenant and
functionally related to irrigation ditches
are included in this exemption.
(4) Construction of temporary
sedimentation basins on a construction
site which does not include placement of
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fill material into waters of the U.S. The
term "construction site" refers to any
site involving the erection of buildings,
roads, and other discrete structures and
the installation of support facilities
neces98ry for construction and
utilization of such structures. The term
also includes any other land areas
which involve land-disturbing
excavation activities, including
quarrying or other mining activities,
where an increase in the runoff of
sediment is controlled through the use of
temporary sedimentation basins.
(5) Any activity with respect to which
a state has an approved program under
section 208(b)(4) of the CWA which
meets the requirements of sections
208(b)(4) (B) and (C).
(6) Construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices.(BMPs) to assure
that flow and circulation patterns and
chemical and biological characteristics
of waters of the United States are not
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic
environment will be otherwise
minimized. These BMPs which must be
applied to satisfy this provision shall
include those detailed BMPs described
in the state's approved program
description pursuant to the requirements
of 40 CFR Part 233.22(i), and shall also
include the following baseline
provisions:
(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for Jogging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining operations, and local topographic
and climatic conditions;
(ii) All roads, temporary or
permanent, shall be located sufficiently
far from streams or other water bodies
(except for portions of such roads which
must cross water bodies) to minimize
discharges of dredged or fill material
into waters of the U.S.;
(iii) The road fill shall be bridged,
culverted, or otherwise designed to
prevent the restriction of expected flood
flows;
(iv) The fill shall be properly
stabilized and maintained during and
following construction to prevent
erosion;
(v) Discharges of dredged or fill
material into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the
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encroachment of trucks, tractors,
bulldozers, or other heavy equipment
within waters of the United States
(including adjacent wetlands) that lie
outside the lateral boundaries of the fill
itself;
(vi) In designing, constructing, and
maintaining roads, vegetative
disturbance in the waters of the U.S.
shall be kept to a minimum;
(vii) The design, construction and
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aquatic
life inhabiting the water body;
(viii) Borrow material shall be taken
from upland sources whenever feasible;
(ix) The discharge shall not take, or
jeopardize the continued existence of, a
threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;
(x) Discharges into breeding and
nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be
avoided if practical alternatives exist;
(xi) The discharge shall not be located
L'1 the proximity of a public water supply
intake;
(xii) The discharge shall not occur in
areas of conc1mtrated shellfish
production;
(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;
(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and
(xv} All temporary fills shall be
removed in their entirety and the area
restored to its original elevation.
(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs (a) (1)-(6) of this
section contains any toxic pollutant
listed under section 307 of the CWA
such discharge shall be subject to any
applicable toxic effluent standard or
prohibition, and shall require a Section
404 permit.
(c) Any discharge of dredged or fill
materia! into waters of the United States
incidental to any of the activities
identified in paragraphs (a) (1)-(6) of
th1s section must have a permit if it is
part of an activity whose purpose is to
convert an area of the waters of the
United States into a use to which it was
not previously subject, where the flow
or circulation of waters of the United
States nay be impaired or the reach of
such waters reduced. Where the
proposed discharge will result in
significant discernible alterations to
flow or circulation, the presumption is
that flow or circulation may be impaired
by such alteration. For example, a
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permit will be required for the
conversion of a cypress swamp to some
other use or the conversion of a wetland
from silvicultural to agricultural use
when there is a discharge of dredged or
fill material into waters of the United
States in conjunction with construction
of dikes, drainage ditches or other
works or structures used to effect such
conversion. A conversion of a Section
404 wetland to a non-wetland is a
change in use of an area of waters of the
United States. A discharge which
elevates the bottom of waters of the
United States without converting it to
dry land does not thereby reduce the
reach of, but may alter the flow or
circulation of, waters of the United
States.
[d) Federal projects which qualify
under the criteria contained in section
404(r) ofthe CW A are exempt from
section 404 permit requirements, but
may be subject to other state or Federal
requirements.
§ 323.5 Program transfer to states.

Section 404[h) of the CWA allows the
Administrator of the Environmental
Protection Agency [EPA) to transfer
administration of the section 404 permit
program for discharges into certain
waters of the United States to qualified
states. (The program cannot be
transferred for those waters which are
presently used, or are susceptible to use
in their natural condition or by
reasonable improvement as a means to
transport interstate or foreign commerce
shoreward to their ordinary high water
mark, including all waters which are
subject to the ebb and flow of the tide ·
shoreward to the high tide line,
including wetlands adjacent thereto).
See 40 CFR Parts 233 and 124 for
procedural regulations for transferring
Section 404 programs to states. Once a
state's 404 program is approved and in
effect, the Corps of Engineers will
suspend processing of section 404
applications in the applicable waters
and will transfer pending applications to
the state agency responsible for
administering the program. District
engineers will assist EPA and the states
m any way practicable to effect transfer
and v.;ll develop appropriate procedures
to ensure orderly and expeditious
transfer.
§ 323.6 Special policies and procedures.

[a) The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny section 404
permits. The district engineer will
teview applications for permits for the
discharge of dredged or fill material into
waters of the United States in
accordance with guidelines promulgated
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by the Administrator, EPA, under
authority of section 404[b)(1) of the
CWA. [see 40 CFR Part 230.) Subject to
consideration of any economic impact
on navigation and anchorage pursuant
to section 404(b)[2), a permit will be
denied if the discharge that would be
authorized by such a permit would not
comply with the 404[b)[1) guidelines. If
the district engineer determines that the
proposed discharge would comply with
the 404[b)[1) guidelines, he will grant the
permit unless issuance would be
contrary to the public interest.
(b) The Corps will not issue a permit
where the regional administrator of EPA
has notified the district engineer and
applicant in writing pursuant to 40 CFR
231.3[a)[1) that he intends to issue a
public notice of a proposed
determination to prohibit or withdraw
the specification, or to deny, restrict or
withdraw the use for specification, of
any defined area as a disposal site in
accordance with section 404[c) of the
Clean Water Act. However the Corps
will continue to complete the
administrative processing of the
application while the section 404(c)
procedures are underway including
completion of final coordination with
EPA under 33 CFR Part 325.
PART 324-PERMITS FOR OCEAN
DUMPING OF DREDGED MATERIAL
Sec.

324.1
324.2
324.3
324.4

General.

Definitions.
Activities requiring permits.
Special procedures.
Authority: 33 U.S.C. 1413.

§ 324.1

General.

This regulation prescribes in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA) permits to authorize the
transportation of dredged material by
vessel or other vehicle for the purpose of
dumping it in ocean waters at dumping
sites designated under 40 CFR Part 228
pursuant to section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413)
(hereinafter referred to as section 103).
See 33 CFR 320.2(h). Activities involving
the transportation of dredged material
for the purpose of dumping in the ocean
waters also require DA permits under
Section 10 of the Rivers and Harbors
Act of 1899 (33 U.S.C. 403) for the
dredging in navigable waters of the
United States. Applicants for DA
permits under this Part should also refer
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to 33 CFR Part 322 to satisfy the
requirements of Section 10.
§ 324.2

Definitions.

For the purpose of this regulation. the
following terms are defined:
(a) The term "ocean waters" means
those waters of the open seas lying
seaward of the base line from which thr,
territorial sea is measured, as provided
for in the Convention on the Territorial
Sea and the Contiguous Zone (15 UST
1606: TIAS 5639).
[b) The term "dredged material"
means any material excava'ted or
dredged from navigable waters of the
United States.
[c) The term "transport" or
"transportation" refers to the
conveyance and related handling of
dredged material by a vessel or other
vehicle.
§ 324.3 Activities requiring permits.

[a) General. DA permits are required
for the transportation of dredged
material for the purpose of dumping it in
ocean waters.
(b) Activities of Federal agencies. (1)
The transportation of dredged material
for the purpose of disposal in ocean
waters done by or on behalf of any
Federal agency other than the activities
of the Corps of Engineers is subject to
the procedures of this regulation.
Agreement for construction or
engineering services performed for other
agencies by the Corps of Engineers does
not constitute authorization under these
regulations. Division and district
engineers will therefore advise Federal
agencies accordingly and cooperate to
the fullest extent in the expeditious
processing of their applications. The
activities of the Corps of Engineers that
involve the transportation of dredged
material for disposal in ocean wateL'8
are regulated by 33 CFR 209.145.
(2) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
authorizations do not apply to work or
structures undertaken by Federal
agencies, except where compliance with
non-Federal authorization is required by
Federal law or Executive policy. Federal
agencies are responsible for
conformance with such laws and
policies. [See EO 12088, October 18,
1978.) Federal agencies are not required
to obtain and provide certification of
compliance with effluent limitations anL
water quality standards from state or
interstate water pollution control
agencies in connection with activities
involving the transport of dredged
material for dumping into ocean waters
beyond the territorial sea.
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§ 324.4 Special procedures.

The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny section 103
permits. The following additional
procedures shall also be applicable
under this regulation.
(a) Public notice. For all applications
for section 103 permits, the district
engineer will issue a public notice which
shall contain the information specified
in 33 CFR 325.3.
(b) Evaluation. Applications for
permits for the transportation of dredged
material for the purpose of dumping it in
ocean waters will be evaluated to
determine whether the proposed
dumping will unreasonably degrade or
endanger human health, welfare,
amenities, or the marine environment.
ecological systems or economic
potentialities. District engineers will
apply the criteria established by the
Administrator of EPA pursuant to
section 102 of the Marine Protection,
Research and Sanctuaries Act of 1972 in
making this evaluation. (See 40 CFR
Parts 220-229) Where ocean dumping is
determined to be necessary, the district
engineer will, to the extent feasible,
specify disposal sites using the
recommendations of the Administrator
pursuant to section 102(c) of the Act.
(c) EPA review. When the Regional
Administrator, EPA, in accordance with
40 CFR 225.2(b), advises the district
engineer, in writing, that the proposed
dumping will comply with the criteria,
the district engineer will complete his
evaluation of the application under this
part and 33 CFR Parts 320 and 325. If,
however, the Regional Administrator
advises the district engineer, in writing.
that the proposed dumping does not
comply with the criteria, the district
engineer will proceed as follows:
(1] The district engineer will
determine whether there is an
economically feasible alternative
method or site available other than the
proposed ocean disposal site. If there
are other feasible alternative methods or
sites available, the district engineer will
evaluate them in accordance with 33
CFR Parts 320, 322, 323, and 325 and this
Part, as appropriate.
(2] If the district engineer determines
that there is no economically feasible
alternative method or site available, and
the proposed project is otherwise found
to be not contrary to the public interest.
he will so advise the Regional
Administrator setting forth his reasons
for such determination. If the Regional
Administrator has not removed his
objection within 15 days, the district
engineer will submit a report of his
determination to the Chief of Engineers
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for further coordination with the
Administrator, EPA, and decision. The
report forwarding the case will contain
the analysis of whether there are other
economically feasible methods or siteR
available to dispose of the dredged
material.
(d) Chief of Engineers review. The
Chief of Engineers shall evaluate the
permit application and make a decision
to deny the permit or recommend its
issuance. If the decision of the Chief of
Engineers is that ocean dumping at the
proposed disposal site is required
because of the unavailability of
economically feasible alternatives, be
shall so certify and request that the
Secretary of the Army seek a waiver
from the Administrator, EPA. of the
criteria or of the critical site designation
in accordance with 40 CFR 225.4.
PART 325-PROCESSING OF
DEPARTMENT OF THE ARMY
PERMITS
Sec.

325.1 Applications for permits.
325.2 Processing of applications.
325.3 Public notice.
325.4 Conditioning of permits.
325.5 Forms of permits.
325.6 Duration of permits.
325.7 Modification. suspension, or
revocation of permits.
325.8 Authority to issue or deny permits.
325.9 Authority to determine jurisdiction.
325.10 Publicity.
Appendix A-Permit Form and Special
Conditions
Appendix B-Reserved [For Future NF:PA
Regulation)
Appendix C-Reserved [For Histori<;
Properties RP.gulation)
Authority: 33 U.S.C. 401 et seq.; 33 U.S C.
1344; 33 usc 1413.
§ 325.1

Applications for permits.

(a) General. The processing
procedures of this Part apply to any
Department of the Army (DA) permit.
Special procedures and additional
information are contained in 33 CFR
Parts 320 through 324, 327 and Part 330.
This Part is arranged in the basic timing
sequence used by the Corps of
Engineers in processing applications for
DA permits.
(b) Pre-application consultatioJI for
major applications. The district staff
element having responsibility for
administering, processing, and enforcing
federal laws and regulations relating to
the Corps of Engineers regulatory
program shall be available to advise
potential applicants of studies or other
information foreseeably required for
later federal action. The district
engineer will establish local procedures
and policies including appropriate
publicity programs which will allow
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potential applicants to contact the
district engineer or the regulatory staff
element to request pre-application
consultation. Upon receipt of such
request, the district engineer will assure
the conduct of an orderly process which
may involve other staff elements and
affected agencies (Federal, state, or
local) and the public. This early process
should be brief but thorough so that the
potential applicant may begin to assess
the viability of some of the more
obvious potential alternatives in the
application. The district engineer will
endeavor, at this stage, to provide the
potential applicant with all helpful
information necessary in pursuing the
application, including factors which the
Corps must consider in its permit
decision making process. Whenever the
district engineer becomes aware of
planning for work which may require a
DA permit and which may involve the
preparation of an environmental
document, he shall contact the
principals involved to advise them of the
requirement for the permit(s] and the
attendant public interest review
including the development of an
environmental document. Whenever a
potential applicant indicates the intent
to submit an application for work which
may require the preparation of an
environmental document, a single point
of contact shall be designated within the
district's regulatory staff to effectively
coordinate the regulatory process,
including the National Environmental
Policy Act (NEPA) procedures and all
attendant reviews, meetings, hearings,
and other actions, including the scoping
process if appropriate, leading to a
decision by the district engineer. Effort
devoted to this process should be
commensurate with the likelihood of a
permit application actually being
submitted to the Corps. The regulator)
staff coordinator shall maintain an open
relationship with each potential
applicant or his consultants so as to
assure that the potential applicant is
fully aware of the substance (both
quantitative and qualitative) of the data
required by the district engineer for use
in preparing an environmental
assessment or an environmental impact
statement (EIS) in accordance with 33
CFR Part 230, Appendix B.
(c) Application form. Applicants for
all individual DA permits must use the
standard application form (ENG Form
4345, OMB Approval No. OMB 49R0420]. Local variations of the
application form for purposes of
facilitating coordination with federal ,
state and local agencies may be used.
The appropriate form may be obtained
from the district office having
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jurisdiction over the waters in which the
activity is proposed to be located.
Certain activities have been authorized
by general permits and do not require
submission of an application form but
may require a separate notification.
(d) Content of application. (1) The
application must include a complete
description of the proposed activity
including necessary drawings, sketches,
or plans sufficient for public notice
(detailed engineering plans and
specifications are not required); the
location. purpose and need for the
proposed activity; scheduling of the
activity; the names and addresses of
adjoining property owners; the location
and dimensions of adjacent structures;
and a list of authorizations required by
other federal. interstate, state, or local
agencies for the work, including all
approvals received or denials already
made. See § 325.3 for information
required to be in public notices. District
and division engineers are not
authorized to develop additional
information forms but may request
specific information on a case-by-case
basis. (See § 325.1(e)).
(2) All activities which the applicant
plans to undertake which are
reasonably related to the same project
and for which a DA permit would be
required should be included in the same
permit application. District eng'neers
should reject, as incomplete, any permit
application which fails to comply with
this requirement. For example. a permit
application for a marina will include
dredging required for access as well as
any fill associated with cmistruction of
the marina.
(3) If the activity would involve
dredging in navigable waters of the
United States, the application must
include a description of the type,
composition and quantity of the material
to be dredged, the method of dredging.
and the site and plans for disposal of the
dredged material.
(4) If the activity wGUld include the
discharge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of disposing of it in ocean
waters the application must include the
source of the material; the purpose of
the discharge, a description of the type.
composition and quantity of the
material; the method of transportation
and disposal of the material; and the
location of the disposal site.
Certification under section 401 of the
Clean Water Act is required for such
discharges into !Vaters of the United
States.
(5) If the activity would include the
construction of a filled area or pile or
float-supported platform the project

description must include the use of, and
specific structures to be erected on, the
fill or platform.
(6) If the activity would involve the
construction of an impoundment
structure, the applicant may be required
to demonstrate that the structure
complies with established state dam
safety criteria or that the structure has
been designed by qualified persons and,
in appropriate cases, independently
reviewed (and modified as the review
would indicate) by similiarly qualified
persons. No specific design criteria are
to be prescribed nor is an independent
detailed engineering review to be made
by the district engineer.
(7) Signature on application. The
application must he signed by the
person who desires to undertake the
proposed activity (i.e. the applicant) or
by a du1y authorized agent. When the
applicant is represented by an agent,
that information will be included in the
space provided on the application or by
a separate written statement. The
signature of the applicant or the agent
will be an affirmation that the applicant
possesses or will possess the requisite
property interest to undertake the
activity proposed in the application,
except where the lands are undP.r the
control of the Corps of Engineers, in
which cases the district engineer will
coordinate the transfer of the real estate
and the permit action. An application
may include the activity of more than
one owner provided the character of the
activity of each owner is similar and in
the same general area and each owner
submits a statement designating the
same agent.
(8) If the activity wou1d Involve the
construction or placement of an artificial
reef, as defined in 33 CFR 322.2(g), in the
navigable waters of the United States or
in the waters overlying the outer
continental shelf, the application must
include provisions for siting,
constructing, monitoring, and managing
the artificial reef.
(9) Complete application. An
applicatloJJ will be determined to be
complete when sufficient information is
received to tssue o public notice (See 33
CFR 321i.1( d) and 325.3(a).) The issuance
of a public not!ce will not be delayed to
obtain information necessary to
evaluate an application.
(e) Additional information. In addition
to the information indicated in
paragraph (d) of thls section, the
applicant will be required to furnish
only such additional information as the
district engineer deems essential to
make a public interest determination
including, where applicable, a
determination of compliance with the
section 404(b)(1) guidelines or ocean
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dumping criteria. Such additional
information may include environmental
data and information on alternate
methods and sites as may be necessary
for the preparation of the required
environmental documentation.
(f) Fees. Fees are required for permits
under section 404 of the Clean Water
Act, section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, and sections 9
and 10 of the Rivers and Harbors Act of
1899. A fee of $100.00 will be charged
when the planned or ultimate purpose of
the project is commercial or indusbial in
nature and is in support of operations
that charge for the production,
distribution or sale of goods or services.
A $10.00 fee will be charged for permit
applications when the proposed work is
non-commercial in nature and would
provide personal benefits that have no
connection with a commercial
enterprise. TI1e final decision as to the
basis for a fee (commercial vs. n()ncommercial) shall be solely the
responsibility of the district engineer. No
fee will be charged if the applicant
withdraw11 the application at any time
prior to issuance of the permit or if the
permit is denied. Collection of the fee
will be deferred until the proposed
activity has been determined to bt not
contrary to the public intere&t. Multiple
fees are not to be charged if more than
one law is applicable. Any modification
significant enough to require publication
of a public notice will also require a fee.
No fee will be assessed when a permit is
transferred from one property owner to
another. No fees will be charged for time
extensions, general permits or letters of
permission. Agencies or
instrumentalities of federal, state or
local governments will not be required
to pay any fee in connection with
permits.
§ 325.2 Processing of appflcatlons.

(a) Standard procedures. (1) When an
application for a permit is received the
district engineer shall immediately
assign it a number for identification,
acknowledge receipt therepf, and advise
the applicant of the number assigned to
it. He shall review the appiication for
completeness, and if the application is
incomplete, request from the applicant
within 15 days of receipt of the
application any additional information
necessary for further processing.
(2) Within 15 days of receipt of an
application the district engineer will
either determine that the application is
complete (see 33 CFR 325.1(d)(9) and
issue a public notice as described in
§ 325.3 of this Part, unless specifically
exempted by other provisions of this
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regulation or thet it is incomplete and
notify the applicant of the information
necessary for a complete application.
The district engineer will issue a
supplemental. revised, or corrected
public notice if in his view there is a
change in the appli cation data that
would affect the public's review of the
proposal.
(3) The district engineer will consider
all comments received in response to the
public notice in his subsequent actions
on the permit application. Receipt of the
comments will be acknowledged, if
appropriate, and they will be made a
part of the administrat;ve record of the
application. Comments received as form
letters or petitions may be
acknowledged as a group to the person
or organization responsible for the form
letter or petition. If comments relate to
matters within the special expertise of
another federal agency. the clistricl
engineer may seek the advice of that
agency. If the district engineer
determines, based on comments
received, that he must have the views of
the applicant on a particular issue to
make a public interest determination.
the applicunt will be given the
opportunity to furnish his views on such
issue to the district engineer (see
§ 325.2(d)(5)). At the earliest practicable
time other substa ntive comments will be
furnished to the applicant for his
information and any views he may wish
to offer. A summary of the comments,
the actual letters or portions thereof, or
representative comment letters may be
furnished to the applicant. The applicant
ma y voluntarily elect to contact
objectors in an attempt to resolve
objections hut will not be required to do
so. District engineers will ensure that. all
parties are informed that the Corps
alone is responsible for reaching a
decision on the merits of any
application. The district engineer may
also offer Corps regulatory staff to be
present at meetings between applicants
and objectors. where appropriate, to
provide information on the process. to
mediate differences. or to gather
information to_aid in the decision
process. The district engineer should not
delay processing of the application
unless the applicant requests a
reasonable delay, normally not to
exceed 30 days, to provide additional
information or comments.
(4) The district engineer will follow
Appendix B of 33 CFR Part 230 for
environmentai procedure11 and
documentation required by the National
Environmental Policy Act of 1969. A
decision on a permit application will
require either an environmental
assessment or an environmental impact
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statement unless it is included within a
categorical exclusion.
(5) The district engineer will also
evaluate the application to determine
the need for a public hearing pursuant to
33 CFR Part 327.
(6) After all above actions have bef'n
completed, the district engineer will
determine in accordance with the record
and applicable regulations whether or
not the permit should be issued. He shall
prepare a statement of findings (SOF)
or, where an EIS has been prepared, a
record of decision (ROD), on all permit
decisions. The SOF or ROD shall
include the district engineer's views on
the probable effect of the proposed work
on the public interest including
conformity with the guidelines published
for the discharge of dredged or fill
material into waters of the United States
(40 CFR Part 230) or with the criteria for
dumping of dredged material in ocean
waters (40 CFR Parts 220 to 229), if
applicable, and the conclusions of the
district engineer. The SOF or ROD shall
be dated, signed, and included in the
record prior to final action on the
application. Where the district engineer
has delegated authority to sign permits
for and in his behalf, he may similarly
delegate the signing of the SOF or ROD.
If a district engineer makes a decision
on a permit application which is
contrary to state or local decisions (33
CFR 320.4(j) (2) & (4)). the district
engineer will include in the decision
document the significant national issues
and explain how they are overriding in
importance. If a permit is warranted. the
district engineer will determine the
special conditions, if any. and duration
which should be incorporated into the
permit. In accordance with the
authorities specified in Section 325.8 of
this Part, the district engineer will take
final action or forward the application
with all pertinent comments, records.
and studies, including th~ final EIS or
environmental assessment, through
channels to the official authorized to
make the final decision. The report
forwarding the application for decision
will be in a format prescribed by the
Chief of Engineers. District and division
engineers will notify the applicant and
interested federal and state agencies
that the application has been forwarded
to higher headquarters. The clistrict or
division engineer may, at his option,
disclose his recommendation to the
news media and other interested parties,
with the caution that it is only a
recommendation and not a final
decision. Such disclosure is encouraged
in permit cases which have become
controversial and have been the subject
of stories in the media or have generated
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strong public interest. In those cases
where the application is forwarded for
decision in the format prescribed by the
Chief of Engineers, the report will serve
as the SOF or ROD. District engineers
will generally combine the SOF,
environmental assessment. and findings
of no significant impact (FONSI),
404(bj(1) guideline analysis, and/or the
criteria for dumping of dredged material
in ocean waters into a single document.
(7) If the final decision is to deny the
permit, the applicant will be advised in
writing of the reason(s) for denial. If the
final decision is to issue the permit and
a standard individual permit form will
be used, the issuing official will forward
the permit to the applicant for signature
accepting the conditions of the permit.
The permit is not valid until signed by
the issuing official. Letters of permission
require only the signature of the issuing
official. Final action on the permit
application is the signature on the letter
notifying the applicant of the denial of
the permit or signaturP. of the issuing
official on the authorizing document.
(8) The district engmeer will publish
monthly a list of permits issued or
denied during the previous month. The
list will identify each action by public
notice number. name of applicant, and
brief description of activity involved. It
will also note that relevant
environmental documents and the SOF's
or ROD's are available upon written
request and, where applicable, upon the
payment of administrative fees. This list
will be distributed to all persons who
may have an interest in any of the
public notices listed.
(9) Copies of permits will be furnished
to other agencies in appropriate cases as
follows:
(i) If the activity involves the
construction of artificial islands.
installations or other devices on the
outer continental shelf, to the Director,
Defense Mapping Agency, Hydrographic
C~nter, Washin~ton, DC 20390
Attention, Code NS12, and to the
Charting and Geodetic Services, N/
CG222, National Ocean Service NOAA.
Rockville, Maryland 20852.
(ii) If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
the Defense Mapping Agency,
Hydrographic Center and National
Ocean Service as in paragraph (a)(9)(i)
of this section and to the Director, Office
of Marine Recrea tiona! Fisheries,
National Marine Fisheries Service,
Washington, DC 20235.
(iii) If the activity involves the
erection of an aerial transmission line,
submerged cable, or submerged pipeline
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across a navigable wuter of the United
States, to the Charting and Geodetic
Services N/CG222, National Ocean
Service NOAA. Rockville, Maryland
20852.
(iv) If the activity is listed in
paragraphs (a)(9) {i), (ii), or (iil) of this
section, or involves the transportation of
dredged material for the purpose of
dumping it in ocean waters, to the
appropriate District Commander, U.S.
Coast Guard.
(b) Procedures for particular types of
permit situations.-(1) Section 401
Water Quality Certification. If the
district engineer determines that water
quality certification for the proposed
activity is necessary under the
provisions of section 401 of the Clf)an
Water Act, he shall so notify the
applicant and obtain from him or the
certifying agency a copy of such
certification.
(i) The public notice for such activity,
which will contain a statement on
certification requirements (see
§ 325.3(a)(8)), will serve as the
notification to the Administrator of the
Environmental Protection Agency (EPA)
pursuant to section 401(a)(2) of the
Clean Water Act. If EPA determines that
the proposed discharge may affect the
quality of the waters of any state other
than the state in which the discharge
will originate, it will so notify such other
state, the district engineer, and the
applicant. If such notice or a request for
supplemental informa lion is not
received within 30 days of issuance of
the public notice, the district engineer
will assume EPA has made a negative
determination with respect to section
401(a)(2). If EPA determines another
state's waters may be affected, such
state has 60 days from receipt of EPA's
notice to determine if the proposed
discharge will affect the quality of its
waters so as to violate any water
quality requirement ln such state, to
notify EPA and the district engineer in
writing of its objection to permit
issuance, and to request a public
hearing. If such occurs, the district
engineer will hold a public hearing in
the objecting state. Except as stated
below, the hearing will be conducted in
accordance with 33 CFR Part327. The
issues to be considered at the public
hearing will be limited to water quality
impacts. EPA will submit its evaluation
and recommendations at the hearing
with respect to the state's objection to
permit issuance. Based upon the
recommendations of the objecting state,
EPA, and any additional evidence
presented at the hearing, the district
engineer will condition the permit, if
issued, in such a manner as may be
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necessary to insure compliance with
applicable water quality requirements. If
the imposition of conditions cannot, in
the district engineer's opinion, insure
such compliance, he will deny the
permit.
(ii) No permit will be granted until
required certification has been obtained
or has been waived. A waiver may be
explicit, or will be deemed to occur if
thP. certifying agency fails or refuses to
act on a request for certification within
sixty days after receipt of such a request
unless the district engineer determines a
shorter or longer period is reasonable
for the state to act. In determining
whether or not a waiver period has
commenced or waiver has occurred, the
district engineer will verify that the
certifying agency has received a valid
request for certification. If. however,
special circumstances identified by the
district engineer require that action on
an application be taken within a more
limited period of time, L'"e district
engineer shall determine a reasonable
lesser period of time, advise the
certifying agency of the need for action
by a particular date, and that, if
certification is not received by that date,
it will be considered that the
requirement for certification has been
waived. Similarly, if it appears that
circumstances may reasonably require a
period of time longer than sixty days,
the district engineer, based on
information provided by the certifying
agency, will determine a longer
reasonable period of time, not to exceed
one year, at which time a waiver will be
deemed to occur.
(2) Coastal Zone Management
Consistency. If the proposed activity is
to be undertaken in a state operating
under a coastal zone management
program approved by the Secretary of
Commerce pursuant to the Coastal Zone
Management (CZM} Act (see 33 CFR
3Z0.3(b )), the district engineer shall
proceed as follows:
(i) If the applicant is a federal agency,
and the application involves a federal
activity in or affecting the coastal zone,
the district engineer shall forward a
copy of the public notice to the agency
of the state responsible for reviewing
the consistency of federal activities. The
federal agency applicant shall be
responsible for complying with the CZM
Act's directive for ensuring that federal
agency activities are undertaken in a
manner which is consistent, to the
maximum extent practicable, with
approved CZM Programs. (See 15 CFR
Part 930.) If the state coastal zone
agency objects to the proposed federal
activity on the basis of its inconsistency
with the state's approved CZM Program,
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the district engineer shall not make a
final decision on the application until
the disagreeing parties have had an
opportunity to utilize the procedures
specified by the CZM Act for resolving
such disagreements.
(ii) If the applicant is not a federal
agency and the application involves an
activity affecting the coastal zone, the
district engineer shall obtain from the
applicant a certification that his
proposed activity complies with and will
be conducted in a manner that is
consistent with the approved state CZM
Program. Upon receipt of the
certification, the district engineer will
forward a copy of the public notice
(which will include the applicant's
certification statement) to the state
coastal zone agency and request its
concurrence or objection. If the state
agency objects to the certification or
issues a decision indicating that the
proposed activity requires further
review, the district engineer shall not
issue the permit until the state concurs
with the certification statement or the
Secretary of Commerce determines that
the proposed activity is consistent with
the purposes of the CZM Act or is
necessary in the interest of national
security. If the state agency fails to
concur or object to a certification
statement within six months of the state
agency's receipt of the certification
statement, state agency concurrence
with the certification statement shall be
conclusively presumed. District
engineers will seek agreements with
state CZM agencies that the agency's
failure to provide comments during the
public notice comment period will be
considered as a concurrence with the
certification or waiver of the right to
concur or non-concur.
(iii) If Llte applicant is requesting a
permit for work on Indian reservation
lands which are in the coastal zone, the
district engineer shall treat the
application in the same manner as
prescribed for a Federal applicant in
paragraph (b)(2) (i) of this section.
However, if the applicant is requesting a
permit on non-trust Indian lands, and
the state CZM agency has decided to
assert jurisdiction over such lands, the
district engineer shall treat the
application in the same manner as
prescribed for a non-Federal applicant
in paragraph (b)(2)(ii) of this section.
(3) Historic Properties. If the proposed
activity would involve any property
listed or eligible for listing in the
National Register of Historic Places, the
district engineer will proceed in
accordance with Corps National
Historic Preservation Act implementing
regulations.
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(4} A.ctivities Associated with Federal
Projects. If the proposed activity would
consist of the dredging of an access
channel and/ or berthing facility
associated with an authorized federal
navigation project, the activity will be
included in the planning and
coordination of the construction or
maintenance of the federal project to the
maximum ext nt feasible. Separate
notice, hearing, and environmental
documentation will not be required for
activities so included and coordinated.
and the public notice issued by the
district engineer for these federal and
associated non-federal activities will be
the notice of intent to issue permits for
those included non-federal dredging
activities. The decision whether to issue
or deny such a permit will be consistent
with the decision on the federal project
unless special considerations applicable
to the proposed activity are identified.
(See § 322.5(c).)
(5) Endangen~d Species. Applications
will be reviewed for the potential impact
on threatened or endangered species
pursuant to section 7 of the Endangered
Species Act as amended. The district
engineer will include a statement in the
public notice of his current knowledge of
endangered species based on his initial
review of the application (see 33 CFR
325.2(a)(2)). If the district engineer
determines that the proposed activity
would not affect listed species or their
critical habitat. he will include a
statement to this effect in the public
notice. If he finds the proposed activity
may affect an endangered or threatened
species or their Lritical habitat, he will
initiate formal consultation procedures
with the U.S. Fish and Wildlife Service
or National Marine Fisheries Service.
Public notices forwarded to the U.S. Fish
and Wildlife Service or National Marine
Fisheries Service will serve as the
request for information on whether any
listed or proposed to be listed
endangered or threatened species may
be present in the area which would be
affected h:", the proposed activity,
pursuant to section 7(c) of the Act.
References, definitions, and consults tion
procedures are found in 50 CFR Part 402.
(c) [Reserved)
(d) Timing of processing of
applications. The district engineer will
be guided by the following time limits
for the ind1cated steps in the evalua1ion
process:
(1) The public notice will be issued
within 15 days of receipt of all
information required to be submitted by
the applicant in accordance with
paragraph 325.1.(d) of this Part.
(2) The comment period on the public
notice should be for a reasonable period
of time within which interested parties
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may express their ' iews concerning the
permit. The comment period should not
be more than 30 days nor less than 15
days from the date of the notice. Before
designating comment periods less than
30 days, the district engineer will
consider: (i) Whether the proposal is
routine or noncontroversial, (ii) mail
time and need for comments from
remote aretts, (iii) comments from
similar proposals, and (iv) the need for a
site visit. After considering the length of
the original comment period, paragraphs
(a)(2) (i) through (iv) of this section. and
other pertinent factors, the district
engineer may extend the comment
period up to an additional 30 days if
warranted.
(3) District engineers will decide on fill
applications not later than 60 days after
receipt of a complete application. unless
(i) precluded as a matter of law or
procedures required by law (see below),
(ii) the case must be referred to higher
authority (see § 325.8 of this Part), (iii)
the comment period is extended, (iv) a
timely submittal of information or
comments is not recP.ived from the
applicant, (v) the proces~ing is
suspended at the request of the
applicant, or (vi) information needed by
the district engineer for a decision on
the application cannot reasonably be
obtained within the 60-day period. Once
the cause for preventing the decision
from being made within the normal 60·
day period has been satisfied or
eliminated, the 60-day clock will start
running again from where it was
suspended. For example, if the comment
period is extended by 30 days, the
district engineer will, absent other
rpstraiuts, decide on the application
within 90 days of receipt of a complete
application. Certain laws (e.g., the CIPun
Waler Act, the CZM Act, the National
Environmental Policy Act, the National
Historic Preservation Act, the
Preservation of Historical and
Archeological Data Act, the End;mgered
Species Act, the Wild and Scenic Rivers
Act, and the Marine Protection,
Research and Sanctuaries Act) require
procedures such as state or other federal
agency certifications. public hearings.
environmental impact statements.
consultation. special studies, and testing
which may prevent district engineers
from being able to decide certain
applications within 60 days.
(4) Once the district engineer h~:~s
sufficient information to make his public
interest determination, he should decide
the permit application even though other
agencies which may have regulatory
jurisdiction have not yet granted their
authorizations, except where such
authorizations are, by federal law, a
prerequisite to making a decision on the
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DA permit application. Permits granted
prior to other (non-prerequisite)
authorizations by other agencies should,
where appropriate, be conditioned in
such manner as to give those other
authorities an opportunity to undertake
their review without the applicant
biasing such review by making
substantial resource commitments on
the basis of the DA permit. In unusual
cases the district engineer may decide
that due to the nature or scope of a
specific proposal, it would be prudent to
defer taking final action until another
agency has acted on its authorization. ln
such cases, he may advise the other
agency of his position on the DA permit
while deferring his final decision.
(5) The applicant will be given a
reasonable time, not to exceed 30 days.
to respond to requests of the district
engineer. The district engineer may
make such requests by certified letter
and clearly inform the applicant that if
he does not respond with the requested
information or a justification why
additional time is necessary, then his
application will be considered
withdrawn or a final decision will be
made, whichever is appropriate. If
additional time is requested, the district
engineer will either grant the time, make
a final decision, or consider the
application as withdrawn.
(6) The time requirements in these
regulations are in terms of calendar
days rather than in terms of working
days.
(e) Alternative procedures. Division
and district engineers are authorized to
use alternative procedures as follows:
(1) Letters of permission. Letters of
permission are a type of permit issued
through an abbreviated processing
procedure which includes coordination
with Federal and state fish and wildlife
agencies, as required by the Fish and
Wildlife Coordination Act, and a public
interest evaluation, but without the
publishing of an individual public notice.
The letter of permission will not be used
to authorize the transportation of
dredged material for the purpose of
dumping it in ocean waters. Letters of
permission may be used:
(i) In those cases subject to section 10
of the Rivers and Harbors Act of 1899
when, in the o-pinion of the district
engineer, the proposed work would be
minor, would not have significant
individual or cumulative impacts on
environmental values, and should
encounter no appreciable opposition.
(ii) In those cases subject to section
404 of the Clean Water Act after:
(A) The district engineer, through
consultation with Federal and state fish
and wildlife agencies, the Regional
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Administrator, Environmental Protection
Agency, the state water quality
certifying agency, and, if appropriate,
the state Coastal Zone Management
Agency, develops a list of categories of
activities proposed for authorization
under LOP procedures;
(B) The district engineer issues a
public notice advertising the proposed
list and the LOP procedures, requesting
comments and offering an opportunity
for public hearing; and
(C) A 401 certification has been issued
or waived and, if appropriate, CZM
consistency concurrence obtained or
presumed either on a generic or
individual basis.
(2) Regional permits. Regional permits
are a type of general permit as defined
in 33 CFR 322.2(£) and 33 CFR 323.2(n).
They may be issued by a division or
district engineer after compliance with
the other procedures of this regulation.
After a regional permit has been issued,
individual activities falling within those
categories that are authorized by such
regional permits do not have to be
further authorized by the procedures of
this regulation. The issuing authority
will determine and add appropriate
conditions to protect the public interest.
When the issuing authority determines
on a case-by-case basis that the
concerns for the aquatic environment so
indicate, he may exercise discretionary
authority to override the regional permit
and require an individual application
and review. A regional permit may be
revoked by the issuing authority if it is
determined that it is contrary to the
public interest provided the procedures
of § 325.7 of this Part are followed.
Following revocation, applications for
future activities in areas covered by the
regional permit shall be processed as
applications for individual permits. No
regional permit shall be issued for a
period of more than five years.
(3) joint procedures. Division and
district engineers are authorized and
encouraged to develop joint procedures
with states and other Federal agencies
with ongoing permit programs for
activities also regulated by the
Department of the Army. Such
procedures may be substituted for the
procedures in paragraphs (a)(1) through
(a)(5) of this section provided that the
substantive requirements of those
sections are maintained. Division and
district engineers are also encouraged to
develop manag~ent techniques such as
joint agency review meetings to
expedite the decision-making process.
However, in doing so, the applicant's
rights to a full public interest review and
independent decision by the district or
division engineer must be strictly
observed.
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(4) Emergency procedures. Division
engineers are authorized to approve
special processing procedures in
emergency situations. An "emergency"
is a situation which would result in an
unacceptable hazard to life, a significant
loss of property, or an immediate,
unforeseen, and significant economic
hardship if corrective action requiring a
permit is not undertaken within a time
period less than the normal time needed
to process the application under
standard procedures. In emergency
situations, the district engineer will
explain the circumstances and
recommend special procedures to the
division engineer who will instruct the
district engineer as to further processing
of the application. Even in an emergency
situation, reasonable efforts will be
made to receive comments from
interested Federal, state, and local
agencies and the affected public. Also,
notice of any special procedures
authorized and their rationale is to be
appropriately published as soon as
practicable.
§ 325.3

Public notice.

(a) General. The public notice is the
primary method of advising all
interested parties of the proposed
activity for which a permit is so·ught and
of soliciting comments and information
necessary to evaluate the probable
impact on the public interest. The notice
must, therefore, include sufficient
information to give a clear
understanding of the nature and
magnitude of the activity to generate
meaningful comment. The notice should
include the following items of
information:
(1) Applicable statutory authority or
authorities;
(2) The name and address of the
applicant;
(3) ThEt name or title, address and
telephone number of the Corps
employee from whom additional .
information concerning the application
may be obtained;
(4) The location of the proposed
activity;
(5) A brief description of the proposed
activity, its purpose and intended use,
so as to provide sufficient information
concerning the nature of the activity to
generate meaningful comments,
including a description of the type of
structures, if any, to be erected on fills
or pile or float-supported platforms, and
a description of the type, composition,
and quantity of materials to be
discharged or disposed of in the ocean;
(6) A plan and elevation drawing
showing the general and specific site
location and character of all proposed
activities, including the size relationship
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of the proposed structures to the size of
the impacted waterway and depth of
water in the area;
(7) If the proposed activity would
occur in the territorial seas or ocean
waters, a description of the activity's
relationship to the baseline from which
the territorial sea is measured;
(8) A list of other government
authorizations obtained or requested by
the applicant, including required
certifications relative to water qua'.ity,
coastal zone management. or marine
sanctuaries;
(9) If appropriate, a statement that the
activity is a categorical exclusion for
purposes of NEPA (see paragraph 7 of
Appendix B to 33 CFR Part 230);
(10) A statement of the district
engineer's current knowledge on historic
properties;
(11) A statement of the district
engineer's current knowledge on
endangered species (see § 325.2(b)(5));
(12) A staternent(s) on evaluation
factors (see § 325.3(c));
(13) Any other available information
which may assist interested parties in
evaluating the likely impact of the
proposed activity, if any, on factors
affecting the public interest:
(14) The comment period based on
§ 325.2(d)(2):
(15) A statement that any person may
request, in writing, within the comment
period specified in the notice, that a
public hearing be held to consider the
application. Requests for public hearings
shall state, with particularity. the
reasons for holdi.iig a public hearing;
(16) For non-federal applications in
states with an approved CZM Plan, a
statement on compliance with the
approved Plan; e.nd
(17) In addition, for section 103 (ocean
dumping) activities:
(i) The specific location of the
proposed disposal site and its physical
boundaries;
(ii) A statement as to whether the
proposed disposal site has been
designated for use by the Administrator,
EPA, pursuant to section 102(c) of the
Act;
(iii) If the proposed disposal site has
not been designated by the
Administrator, EPA, a description of the
characteristics of the proposed disposal
site and an explanation as to why no
previously designated disposal site is
feasible;
(iv) A brief description of known
dredged material discharges at the
proposed disposal site;
(v) Existence and documented effects
of other authorized disposals that have
been made in the disposal area (e.g.,
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heavy metal background reading and
organic carbon content);
(vi) An estimate of the length of time
during which disposal would continue at
the proposed site; and
(vii) Information on the characteristics
and composition of the dredged
material.
(b) Public notice for general permits.
District engineers will publish a public
notice for all proposed regional general
permits and for significant modifications
to, or reissuance of, existing regional
permits within their area of jurisdiction.
Public notices for statewide regional
permits may be issued jointly by the
affected Corps districts. The notice will
include all applicable information
necessary to provide a clear
understanding of the proposal. In
addition, the notice will state the
availability of information at the district
office which reveals the Corps'
provisional determination that the
proposed activities comply with the
requirements for issuance of general
permits. District engineers will publish a
public notice for nationwide permits in
accordance with 33 CFR 330.4.
(c) Evaluation factors. A paragraph
describing the various evaluation factors
on which decisions are based shall be
included in every public notice.
(1) Except as provided in paragraph
(c)(3) of this section, the following will
be included:
"The decision whether to issue a permit
will be based on an evaluation of the
probable impact including cumulative
impacts of the proposed activity on the public
interest. That decision will reflect the
national concern for both protection and
utilization of important resources. The benefit
which reasonably may be expected to accrue
from the proposal must be balanced against
its reasonably foreseeable detriments. All
factors which may be relevant to the
proposal will be considered including the
cumulative effects thereof; among th0$e are
conservation, e<:onomics, aesthetics, general
environmental concerns, wetlands, historic
properties, fish and wildlife values, flood
hazards, floodplain values, land use,
navigation, shoreline erosion and accretion,
recreation. water supply and conservation,
water qu ali ty, energy needs. safety, food and
fiber production, minera l needs,
considerations of property ownership and, in
general, the needs and welfare of the people."

(2) If the activity would involve the
discharge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of disposing of it in ocean
waters, the public notice shall also
indicate that the evaluation of the inpact
of the activity on the public interest will
include application of the guidelines
promulgated by the Administrator, EPA,
(40 CFR Part 230) or of the criteria
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established under authority of section
102(a) of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended (40 CFR Parts 220 to 229), as
appropriate. (See 33 CFR Parts 323 and
324).
(3) In cases involving construction of
artificial islands, installations and other
devices on outer continental shelf lands
which are under mineral lease from the
Department of the Interior, the notice
will contain the following statement:
"The decision as to whether a permit
will be issued will be based on an
evaluation of the impact of the proposed
work on navigation and national
security."
(d) Distribution of public notices. (1)
Public notices will be distributed for
posting in post offices or other
appropriate public places in the vicinity
of the site of the proposed work and will
be sent to the applicant, to appropriate
city and county officials, to adjoining
property owners, to appropriate state
agencies, to appropriate Indian Tribes or
tribal representatives, to concerned
Federal agencies, to local, regional and
national shipping and other concerned
business and conservation
organizations, to appropriate River
Basin Commissions, to appropriate state
and areawide clearing houses as
prescribed by OMB Circular A-95, to
local news media and to any other
interested party. Copies of public
notices will be sent to all parties who
have specifically requested copies of
public notices, to the U.S. Senators and
Representatives for the area where the
work is to be performed, the field
representative of the Secretary of the
Interior, the Regional Director of the
Fish and Wildlife Service, the Regional
Director of the National Park Service,
the Regional Administrator of the
Environmental Protection Agency (EPA),
the Regional Director of the National
Marine Fisheries Service of the National
Oceanic and Atmospheric
Administration [NOAA), the head of the
state agency responsible for fish and
wildlife resources, the State Historic
Preservation Officer, and the District
Commander, U.S. Coast Guard.
(2) In addition to the general
distribution of public notices cited
above, notices will be sent to other
addressees in appropriate cases as
follows:
(i) If the activity would involve
structures or dredging along the shores
of the seas or Great Lakes, to the
Coastal Engineering Research Center,
Washington, DC 20016.
(ii) If the activity would involve
construction of fixed structures or
artificial islands on the outer continental
shelf or in the territorial seas, to the
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Assistant Secretary of Defense
(Manpower, Installations, and Logistics
(ASD(MI&L)}, Washington, DC 20310;
the Director, Defense Mapping Agency
(Hydrographic Center) Washington, DC
20390, Attention, Code NS12; and the
Char\ing and Geodetic Services, N/
CG222, National Ocean Service NOAA,
Rockville, Maryland 20852, and to
affected military installations and
activities.
(iii) If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
the Director, Office of Marine
Recreational Fisheries, National Marine
Fisheries Service, Washington, DC
20235.
(iv) If the activity involves the
construction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations, to
the Regional Director of the Federal
Aviation Administration.
(v) If the activity would be in
connection with a foreign-trade zone, to
the Executive Secretary, Foreign-Trade
Zones Board, Department of Commerce,
Washington, DC 20230 and to the
appropriate District Director of Customs
as Resident Representative, ForeignTrade Zones Board.
(3) It is presumed that all interested
parties and agencies will wish to
respond to public notices; therefore, a
lack of response will be interpreted as
meaning that there is no objection to the
proposed project A copy of the public
notice with the list of the addresses to
whom the notice was sent will be
included in the record. If a question
develops with respect to an activity for
which another agency has responsibility
and that other agency has not responded
to the public notice, the district engineer
may request its comments. Whenever a
response to a public notice has been
received from a member of Congress,
either in behalf of a constitutent or
himself, the district engineer will inform
the member of Congress of the final
decision.
(4) District engineers will update
public notice mailing lists at least once
every two years.
§ 325.4. Conditioning of permits.

(a) District engineers will add special
conditions to Department of the Army
permits when such conditions are
necessary to satisfy legal requirements
or to otherwise satisfy the public
interest requirement. Permit conditions
will be directly related to the impacts of
the proposal, appropriate to the scope
and degree of those impacts, and
reasonably enforceable.
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(1) Legal requirements which may be
satisfied by means of Corps permit
conditions include compliance with the
404(b)[1) guidelines, the EPA ocean
dumping criteria, the Endangered
Species Act, and requirements imposed
by conditions on state section 401 water
quality certifications.
(2) Where appropriate, the district
engineer may take into account the
existence of controls imposed under
other federal, state, or local programs
which would achieve the objective of
the desired condition, or the existence of
an enforceable agreement between the
applicant and another party concerned
with the resource in question, in
determining whe~her a proposal
complies with the 404(b)(1) guidelines,
ocean dumping criteria, and other
applicable statutes, and is not contrary
to the public interest. In such cases, the
Department of the Army permit will be
conditioned to state that material
, changes in, or a failure to implement and
enforce such program or agreement, will
be grounds for modifying, suspending, or
revoking the permit.
(3) Such conditions may be
accomplished on-site, or may be
accomplished off-site for mitigation of
significant losses which are specifically
identifiable, reasonably likely to occur,
and of importance to the human or
aquatic environment
(b) District engineers are authorized to
add special conditions, exclusive of
paragraph (a) of this section, at the
applicant's request or to clarify the
permit application.
(c) If the district engineer determines
that special conditions are necessary to
insure the proposal will not be contrary
to the public interest, but those
conditions would not be reasonably
implementable or enforceable, he will
deny the permit.
(d) Bonds. If the district engineer has
reason to consider that the permittee
might be prevented from completing

work which is necessary to protect the
public interest. he may require the
permittee to post a bond of sufficient
amount to indemnify the government
against any loss as a result of corrective
action it might take.
§ 325.5 Forms of permits.

(a) General discussion. (1) DA permits
under this regulation will be in the form
of individual permits or general permits.
The basic format shall be ENG Form
1721, DA Permit (Appendix A).
(2) The general conditions included in
ENG Form 1721 are normally applicable
to all permits; however, some conditions.
may not apply to certain permits and
may be deleted by the issuing officer,
Special conditions applicable to the
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specific activity will be included in the
indefinite duration with no expiration
permit as necessary to protect the public date cited. However, where a tempor!lrv
interest in accordance with Section 325.4 structure is authorized, or where
of this Part.
restoration of a waterway is
(b) Individual permits-(1) Standard
contemplated, the permit will be of
permits. A standard permit is one which limited duration with a definite
has been processed through the public
expiration date.
interest review procedures, including
(c) Works. Permits for construction
public notice and receipt of comments,
work, discharge of dredged or fill
described throughout this Part. The
material, or other activity and any
standard individual permit shall be
construction period for a structure with
issued using ENG Form 1721.
a permit of indefinite duration under
(2) Letters of permission. A letter of
paragraph (b) of this section will specify
permission will be issued where
· time limits for completing the work or
procedures of paragraph 325.2(e)(1) have activity. The permit may also specify a
been followed. It will be in letter form
date by which the work must be started,
and will identify the permittee, the
normally within one year from the date
authorized work and location of the
of issuance. The date will be established
work, the statutory authority, any
by the issuing official and will provide
limitations on the work, a construction
reasonable times based on the scope
time limit and a requirement for a report and nature of the work involved. Permits
of completed work. A copy of the
issued for the transport of dredged
relevant general conditions from ENG
material for the purpose of disposing of
Form 1721 will be attached and will be
it in ocean waters will specify a
incorporated by reference into the letter
completion date for the disposal not to
of permission.
exceed three years from the date of
(c) General permits-(1) Regional
permit issuance.
permits. Regional permits are a type of
(d) Extensions of time. An
general permit. They may be issued by a
authorization or construction period will
division or district engineer after
compliance with the other procedures of automatically expire if the permittee
fails to request and receive an extension
this regulation. If the public interest so
of time. Extensions of time may be
requires, the issuing authority may
granted
by the district engineer. The
condition the regional permit to require
permittee must request the extension
a case-by-case reporting and
and explain the basis of the request,
acknowledgment system. However, no
which
will be granted unless the district
separate applications or other
engineer determines that an extension
authorization documents will be
would be contrary to the public interest.
required.
Requests for extensions will be
(2) Nationwide permits. Nationwide
processed in accordance with the
permits are a type of general permit and
regular procedures of § 325.2 of this Part,
represent DA authorizations that have
including issuance of a public notice,
been issued by the regulation (33 CFR
except
that such processing is not
Part 330) for certain specified activities
required where the district engineer
nationwide. If certain conditions are
determines that there have been no
met, the specified activities can take
significant
changes in the attendant
place without the need for an individual
circumstances since the authorization
or regional permit.
was issued.
(3) Programmatic; permits.
(e) Maintenance dredging. If the
Programmatic permits are a type of
authorized work includes periodic
general permit founded on an existing
maintenance dredging, an expiration
state, local or other Federal agency
date for the authorization of that
program and designed to avoid
maintenance dredging will be included
duplication with that program.
in the permit. The expiration date, which
(d) Section 9 permits. Permits for
structures in interstate navigable waters in no event is to exceed ten years from
the date of issuance of the permit, will
of the United States under section 9 of
be established by the issuing official
the Rivers and Harbors Act of 1899 will
after evaluation of the proposed method
be drafted at DA level.
of dredging and disposal of the dredged
§ 325.6 Duration of permits.
material in accordance with the
requirements of 33 CFR Parts 320 to 325.
(a) General. DA permits may
In such cases, the district engineer shall
authorize both the work and the
require notification of the maintenance
resulting use. Permits continue in effect
dredging prior to actual performance to
until they automatically expire or are
insure continued compliance with the
modified, suspended, or revoked.
(b) Structures. Permits for the
requirements of this regulation and 33
existence of a structure or other activity
CFR Parts 320 to 324. If the permittee
of a permanent nature are usually for an
desires to continue maintenance
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dredging beyond the expiration date, he
must request a new permit. The
permittee should be advised to apply for
the new permit six months prior to the
time be wishes to do the maintenance
work.
§ 325.7 Modification, suspension, or
revocation of pe; mits.

(a) General. The district engineer may
reevaluate the circumstances and
conditions of any permit, including
regional permits, either on his own
motion, at the request of the permittee,
or a third party, or as the result of
periodic progre~o s inspections, and
initiate action to modify, suspend, or
revoke a permit as may be made
necessary by considerations of the
· public L11terest. In the case ofregional
permits, this reevaluation may cover
individual activities, categories of
activities, or geographic areas. Among
the factors to be considered are the
extent of the permittee's compliance
with the terms and conditions of the
permit; whether or not circumstances
relating to the authorized activity have
changed since the permit was issued or
extended, and the continuing adequacy
of or need for the permit conditions; any
significant objections to the authorized
activity which were not earlier
considered; revisions to applicable
statutory and/or regulatory authorities;
a11d the extent to which modification,
suspension, or other action would
adversely affect plans, investments and
actions the permittee has reasonably
made or taken in reliance on the permit.
Significant increases in scope of a
permitted activity will be processed as
new applications for permits in
accordance with § 325.2 of this Part, and
not as modifications under this section.
(b) ModJfication. Upon request by the
permittee or, as a result of reevaluation
of the circumstances and conditions of a
permit, the district engineer may
determine that the public interest
requires a modification of the terms or
conditions of the permit. In such cases,
the district engineer will hold informal
consultations with the permittee to
ascertain whether the terms and
conditions can be modified by mutual
agreement. If a mutual agreement is
reached on modification of the terms
and conditions of the permit. the district
engineer will give the permittee written
notice of the modification, which will
then become effective on such date as
the district engineer may establish. In
the event a mutual agreement cannot be
reached by the district engineer and the
permittee, the district engineer will
proceed in accordance with paragraph
(c) of this section if immediate
suspension is warranted. In cases where
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immediate suspension is not warranted
but the district engineer determines that
the permit should be modified, he will
notify the permittee of the proposed
modification and reasons t!lerefor, and
that he may request a meeting with the
district engineer and/ or a public
hearing. The modification will become
effective on the date set by the district
engineer which shall be at least ten days
after receipt of the notice by the
permittee unless a hearing or meeting is
requested within that period. If the
permittee fails or refuses to comply with
the modification, the district engineer
will proceed in accordance with 33 CFR
Part 326. The district engineer shall
consult with resource agencies before
modifying any permit terms or
conditions, that would result in greater
impacts, for a project about which that
agency expressed a significant interest
in the term, condition, or feature being
modified prior to permit issuance.
(c) Suspension. The district engineer
may suspend a permit after preparing a
written determination and finding that
immediate suspension would be in the
public interest. The district engineer will
notify the permittee in writing by the
most expeditious means available that
the permit has been suspended with the
reasons therefor, and order the
permittee to stop those activities
previously authorized by the suspended
permit. The permittee will also be
advised that following this suspension a
decision will be made to either reinstate,
modify, or revoke the permit, and that
he may within 10 days of receipt of
notice of the suspension, request a
meeting with the district engineer and/
or a public hearing to present
information in this matter. If a hearing is
requested, the procedures prescribed in
33 CF'R Part 327 will be followed. After
the completion of the meeting or hearing
(or within a reasonable period of time
after issuance of the notice to the
permittee that the permit has been
suspended if no hearing or meeting is
requested), the district engineer will
take action to reinstate, modify, or
revoke the permit.
(d) Revocation. Following completion
of the suspension procedures in
paragraph (c) of this section, if
revocation of the permit is found to be in
the public interest, the authority who
made the decision on the original permit
may revoke it. The permi ttee will be
advised in writing of the final decision.
(e) Regional permits. The issuing
official may, by following the
procedures of this section. revoke
regional permits for individual activities,
categories of activities, or geographic
areas. Where groups of permittees are
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involved, such as for categories of
activities or geographic areas, the
informal discussions provided in
paragraph (b) of this section may be
waived and any written notification nay
be made through the general public
notice procedures of this regulation. If a
regional permit is revoked, any
permittee may then apply for an
individual permit which shall be
processed in accordance with these
regulations.
§ 325.8

Authority to Issue or deny permits.

(a) General. Except as otherwise
provided in this regulation, the
Secretary of the Army. subject to such
conditions as he or his authorized
representative may from time to time
impose, has authorized the Chief of
Engineers and his authorized
representatives to issue or deny permits
for dams or dikes in intrastate waters of
the United States pursuant to section 9
of the Rivers and Harbors Act of 1899;
for construction or other work in or
affecting navigable waters of the United
States pursuant to section 10 of the
Rivers and Harbors Act of 1899; for the
discharge of dredged or fill material into
waters of the United States pursuant to
section 404 of the Clean Water Act; or
for the transportation of dredged
material for the purpose of disposing of
it into ocean waters pursuant to section
103 of the Marine Protection. Research
and Sanctuaries Act of 1972. as
amended. The authority to issue or deny
permits in interstate navigable waters of
the United States pursuant to section 9
of the Rivers and Harbors Act of March
3, 1899 has not been delegated to the
Chief of Engineers or his authorized
representatives.
(b) District engineer's authority.

District engineers are authorized to
issue or deny permits in accordance
with these regulations pursuant to
sections 9 and 10 of the Rivers and
Harbors Act of 1899; section 404 of the
Clean Water Act; and section 103 of the
Marine Protection, Research and
Sanctuaries Act of 1972, as amended, in
all cases not required to be referred to
higher authority (see below). It is
essential to the legality of a permit that
it contain the name of the district
engineer as the issuing officer. However,
the permit need not be signed by the
district engineer in person but may be
signed for and in behalf of him by
whomever he designates. In cases where
permits are denied for reasons other
than navigation or failure to obtain
required local, state, or other federal
approvals or certifications, the
Statement of Findings must conclusively
justify a denial decision. District
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engineers are authorized to deny
permits without issuing a public notice
or taking other procedural steps where
required local, state, or other federal
permits for the proposed activity have
been denied or where he determines
that the activity will clearly interfere
with navigation except in all cases
required to be referred to higher
auth ority (see below). District engineers
are also authorized to add, modify, or
delete special conditions in permits in
accordance with § 325.4 of this Part,
except for those conditions which may
have been imposed by higher authority,
and to modify, suspend and revoke
permits according to the procedures of
§ 325.7 of this Part. District engineers
will refer the following applications to
the division engineer for resolution:
(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;
(2) When the recommended decision
is contrary to the written position of the
Governor of the state in which the work
would be performed;
(3) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity;
(4) When higher authority requests the
application be forwarded for decision;
or
(5) When the district engineer is
precluded by law or procedures required
by law from laking final action on the
application (e.g. section 9 of the Rivers
and Harbors Act of 1899, or territorial
sea baseline changes).
(c) Dhision engineer's authority.
Division engineers will review and
evaluate all permit applications referred
by district engineers. Division engineers
may authorize the issuance or denial of
permits pursuant to section 10 of the
Rivers and Harbors Act of 1899; section
404 of the Clean Water Act; and section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended; and the inclusion of
conditions in accordance with § 325.4 of
this Part in all cases not required to be
referred to the Chief of Engineers.
Division engineers will refer the
following applications to the Chief of
Engineers for resolution:
(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;
(2) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity;
(3) When higher authority requests the
application be forwarded for decision;
or
(4) When the division engineer is
precluded by law or procedures required
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by law from taking final action on the
application.
§ 325.9 Authority to determine
jurisdiction.

District engineers are authorized to
determine the area defined by the terms
"navigable waters of the United States"
and "waters of the United States"
except:
(a) When a determination of
navigability is made p_ursuant to 33 CFR
329.14 (division engineers have this
authority); or
(b) When EPA makes a section 404
jurisdiction determination under its
authority.
§ 325.10 Publicity.
The district engineer will establish
and maintain a program to assure that
potential applicants for permits are
informed of the requirements of this
regulation and of the steps required to
obtain permits for activities in waters of
the United States or ocean waters.
Whenever the district engineer becomes
aware of plans being developed by
either private or public entities which
might require permits for
implementation, he should advise the
potential applicant in writing of the
statutory requirements and the
provisions of this regulation. Whenever
the district engineer is aware of changes
in Corps of Engineers regulatory
jurisdiction, he will issue appropriate
public notices.

Appendix A-Permit Form and Special
Conditions
A. Permit Form
Department of the Anny Permit
Permittee
Permit N o . - - - - - - - - - - - - lssuing Office - - - - - - - - - - Note.-The term "you'' and its derivatives,
as used in this permit, means the permittee or
any future transferee. The term "this office"
refers to the appropriate district or division
office of the Corps of Engineers having
jurisdiction over the permitted activity or the
appropriate official of that office acting under
the authority of the commanding officer.
You are authorized to perform work in
accordance with the terms and conditions
specified below.
Project Description: (Describe L'le
permitted activity and its intended use with
references to any attached plans or drawings
that are considered to be a part of the project
description. Include a description of the types
and quantities of dredged or fill materials to
be discharged in jurisdictional waters.)
Project Location: (Where appropriate,
provide the names of and 'the locations on the
waters where the permitted activity and any
off-site disposals will take place. Also. using
name, distance, and direction, locate the
permitted activity in reference to a nearby
landmark such as a town or city.)
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Permit Conditions:
General Conditions:
1. The time limit for completing the work
authorized ends on
If you find
that you need more time to complete the
authorized activity, submit your request for a
time extension to this office for consideration
at least one month before the above date is
reached.
2. You must maintain the activity
authorized by this permit in good condition
and in conformance with the terms and
conditions of this permit. You are not relieved
of this requirement if you abandon the
permitted activity, although you may make a
good faith transfer to a third party in
compliance with General Condition 4 below.
Should you wish to cease to maintain the
authorized activity or should you desire to
a]:Jandon it without a good faith transfer, you
must obtain a modification of this permit
from this office, which may require
restoration of the area.
3. If you discover any previously unknown
historic or archeological remains while
accomplishing the activity authorized by this
permit, you must immediately notify this
office of what you have found. We will
initiate the Federal and state coordination
required to determine if the remains warrant
a recovery effort or if the site is eligible for
listing in the National Register of Historic
Places.
4. If you sell the property associated with
this permit, you must obtain the signature of
the new owner in the space provided and
forward a copy of the permit to this office to
validate the transfer of this authorization.
5. If a conditioned water quality
certification has been issued for your project,
you must comply with the conditions
specified in the certification as special
conditions to this permit. For your
convenience, a copy of the certification Is
attached if it contains such conditions.
6. You must allow representatives from this
office to inspect the authorized activity at
any time deemed necessary to ensure that it
is being or has been accomplished in
accordance with the terms and conditions of
your permit.
Special Conditions: (Add special
conditions as required in this space with
reference to a continuation sheet if
necessary.)
Further Information:
1. Congressional Authorities: You have
been authorized to undertake the activity
described above pursuant to:
( ) Section 10 of the Rivers and Harbors
Act of 1899 (33 U.S.C. 403).
( ) Section 404 of the Clean Water Act (33

u.s.c. 1344).
( J Section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972 (33

u.s.c. 1413).

2. Limits of this authorization.

a. This permit does not obviate the need to
obta:n other Federal. state. or local
authorizations required by law.
b. This permit does not grant any property
rights or exclusive privileges.
c. This permit does not authorize any injury
to the property or rights of others.
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d. This permit does not authorize
interference with any existing or proposed
Federal project.
3. Limits of Federal Liability. In issuing this
permit, the Federal Government does not
assume any liability for the following:
a. Damages to the permitted project or uses
thereof as a result of other permitted or
unpermitted activities or from natural causes.
b. Damages to the permitted project or uses
thereof as a result of current or future
activities undertaken by or on behalf of the
United States in the public interest.
c. Damages to persons, property, or to other
permitted or unpermitted activities or
structures caused by the activity authorized
by this permit.
d. Design or construction deficiencies
associated with the permitted work.
e. Damage claims associated with any
future modifica lion, suspension, or revoca lion
of this permit.
4. Reliance on Applicant's Data: The
determina lion of this office that issuance of
this permit is not contrary to the public
interest was made in reliance on the
information you provided.
5. Reevaluation of Permit Decision. This
office may reevaluate its decision on this
permit at any time the circumstances
warrant. Circumstances that could require a
reevaluation include, but are not limited to,
the following:
a. You fail to comply with the terms and
conditions of this permit.
b. The information provided by you in
support of your permit application proves to
have been false, mcomplete, or inaccurate
(See 4 above).
c. Significant new information surfaces
which this office did not consider in reaching
the original public interest decision.
Such a reevaluation may result in a
determination that it is appropriate to use the
suspension, modification. and revocation
procedures contained in 33 CFR 325.7 or
enforcement procedures such as those
contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide
for the issuance of an administrative order
requiring you to comply with the terms and
conditions of your permit and for the
initiation of legal action where appropriate.
You will be required to pay for any corrective
measures ordered by this office, and if you
fail to comply with such directive, this office
may in certain situations (such as those
specified in 33 CFR 209.170) accomplish the
corrective measures by contract or otherwise
and bill you for the cost.
6. Extensions. General condition 1
establishes a time limit for the completion of
the activity authorized by this permit. Unless
there are circumstances requiring either a
prompt completion of the authorized activity
or a reevaluation of the public interest
decision. the Corps will normally give
favorable consideration to a request for an
extension of this time limit.
Your signatu~e below, as permittee,
indicates that you accept and agree to
comply with the terms and conditions of this
permit.
(Permittee)
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(Date)
This permit becomes effective when the
Federal official, designated to act for the
Secretary of the Army, has signed below.

You must take the actions required to
record this permit with the Registrar of Deeds
or other appropriate official charged with the
responsibility for maintaining records of title
to or interest in real property.

(District Engineer)

Appendix B-[Reserved) (For Future
NEPA Regulation)
Appendix C-[Reserved) (For Historic
Properties Regulation)

(Date)
When the structures or work authorized by
this permit are stili in existence at the time
the property is transferred, the terms and
conditions of this permit will continue to be
binding on the new owner(s) of the property.
To validate the transfer of this permit and the
associated liabilities associated with
compliance with its terms and conditions,
have the transferee sign and date below.
(Transferee)
(Date)
B. Special Conditions. No special
conditions will be preprinted on the permit
form. The following and other special
conditions should be added, as appropriate,
in the space provided after the general
conditions or on a referenced continuation
sheet:
1. Your use of the permitted activity must
not interfere with the public's right to free
navigation on all navigable waters of the
United States.
2. You must have a copy of this permit
available on the vessel used for the
authorized transportation and disposal of
dredged material.
3. You must advise this office in writing, at
least two weeks before you start
maintenance dredging ac~vities under the
authority of this permit.
4. You must install and maintain, at your
expense, any safety lights and signals
prescribed by the United States Coast Guard
(USCG), through regulations or otherwise, on
your authorized facilities. The USCG may be
reached at the following address and
telephone number:
5. The condition below will be used when a
Corps permit authorizes an artificial reef, an
aerial transmission line, a submerged cable
or pipeline, or a structure on the outer
continental shelf.
National Ocean Service (NOS) has been
notified of this authorization. You must notify
NOS and this office in writing, at least two
weeks before you begin work and upon
completion of the activity authorized by this
permit. Your notification of completion must
include a drawing which certifies the location
and configuration of the completed activity (a
certified permit drawing may be used).
Notifications to NOS will be sent to the
following address: The Director, National
Ocean Service (N/CG 222}, Rockville,
Maryland 20852.
6. The following condition should be used
for every permit where legal recordation of
the permit would be reasonably practicable
and recordation could put a subsequent
purchaser or owner of property on notice of
permit conditions.

PART 326-ENFORCEMENT
Sec.

326.1 Purpose.
326.2 Policy.
326.3 Unauthosized activities.
326.4 Supervision of authorized activities.
326.5 Legal action.
Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 u.s.c. 1413.
§ 326.1

Purpose.

This Part prescribes enforcement
policies (§ 326.2) and procedures
applicable to activities performed
without required Department of the
Army permits f§ 326.3) and to activities
not in compliance with the terms and
conditions of issued Department of the
Army permits(§ 326.4). Procedures for
initiating legal actions are prescribed in
§ 326.5. Nothing contained m this Part
shall establish a non-discretionary duty
on the part of district engineers nor shaH
deviation from these precedures give
rise to a private right of action against a
district engineer.
§ 326.2 Policy.

Enforcement, as part of the overaU
regulatory program of the Corps, fs
based on a palicy of regulating the
waters of the Unifed States by
discouraging activities that have not
been properly authorized and by
requiring corrective measures, where
appropriate, to ensure those waters are
not misused and to maintain the
integrity of the program. There are
several methods discussed in the
remainder of this part which can be
used either singly or in combination to
implement this policy, while making the
most effective use of the enforcement
resources available. As EPA has
independent enforcement authority
under the Clean Water Act for
unauthorized discharges, the district
engineer should normally coordinate
with EPA to determine the most
effective and efficient manner by which
resolution of a section 404 violation can
be achieved.

§ 326.3 Unauthorized activities.
(a) Survemance. To detect
unauthorized activities requiring
permits, district engineers should make
the best use of all available resources.
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Corps employees; members of the
public; and representatives of state,
local, and other Federal agencies should
be encouraged to report suspected
violations. Additionally. district
engineers should consider developing
joint surveillance procedures with
Federal, state, or local agencies having
similar regulatory responsibilities,
special expertise, or interest.
(b) Initial investigation. District
engineers should lake steps to
investigate suspected violations in a
timely manner. The scheduling of
investigations will reflect the nature and
location of the suspected violations, the
anticipated impacts, and the most
effective use of inspection resources
available to the district engineer. These
investigations should confirm whether a
violation exists, and if so, will identify
the extent of the violation and the
parties responsible.
(c) Formal notifications to parties
responsible for violations. Once the
district engineer has determined that a
violation exists, he should take
appropriate steps to notify the
responsible parties.
(1) If the violation involves a project
that is not complete, the district
engineer's notification should be in the
form of a cease and desist order
prohibiting any further work pending
resolution of the violation in accordance
with the procedures contained in this
part. See paragraph (c)(4) of this section
for exception to this procedure.
(2) If the violation involves a
completed project, a cease and desist
order should not be necessary.
However, the district engineer should
still notify the responsible parties of the
violation.
(3) All notifications, pursuant to
paragraphs (c) (1) and (2) of this section,
should identify the relevant statutory
authorities, indicate potential
enforcement consequences, and direct
the responsible parties to submit any
additional information that the district
engineer may need at that time to
determine what course of action he
should pursue in resolving the violation;
further information may be requested, as
needed, in the future.
(4) In situations which would, if a
violation were not involved, qualify for
emergency procedures pursuant to 33
CFR Part 325.2(e)(4). the district engineer
may decide it would not be appropriate
to direct that the unauthorized work be
stopped. Therefore. in such situations,
the district engineer may. at his
discretion. allow the work to continue,
subject to appropriate limitations and
conditions as he may prescribe, while
the violation is being resolved in
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accordance with the procedures
contained in this part.
(5) When an unauthorized activity
requiring a permit has been undertaken
by American Indians (including Alaskan
natives, Eskimos, and Aleuts, but not
including Native Hawaiians) on
reservation lands or in pursuit of
specific treaty rights, the district
engineer should use appropriate means
to coordinate proposed directives and
orders with the Assistant Chief Counsel
for Indian Affairs (DAEN-CCI).
(6) When an unauthorized activity
requiring a permit has been undertaken
by an official acting on behalf of a
foreign government, the district engineer
should use appropriate means to
coordinate proposed directives and
orders with the Office, Chief of
Engineers, ATTN: DAEN-CCK.
(d) Initial corrective measures. (1) The
district engineer should, in appropriate
cases, depending upon the nature o£ the
impacts associated with the
unauthorized, completed work, solicit
the views of the Environmental
Protection Agency; the U.S. Fish and
Wildlife Service; the National Marine
Fisheries Service, and other Federal,
state, and local agencies to facilitate his
decision on what initial corrective
measures are required. If the district
engineer determines as a result of his
investigation, coordination, and
preliminary evaluation that initial
corrective measures are required, he
should issue an appropriate order to the
parties responsible for the violation. In
determining what initial corrective
measures are required, the district
engineer should consider whether
serious jeopardy to life, property, or
important public resources (see 33 CFR
Part 320.4) may be reasonably
anticipated to'occur during the period
required for the ultimate resolution of
the violation. In his order, the district
engineer ~ill specify the initial
corrective measures required and the
time limits for completing this work. In
unusual cases where initial corrective
measures substantially eliminate all
current and future detrimental impacts
resulting from the unauthorized work,
further enforcement actions should
normally be unnecessary. For all other
cases, the district engineer's order
should normally specify that compliance
with the order will not foreclose the
Government's options to initiate
appropriate legal action or to later
require the submission of a permit
application.
(2) An order requiring initial
corrective measures that resolve the
violation may also be issued by the
district engineer in situations where the
acceptance or processing of an after-the-
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fact permit application is prohibited or
considered not appropriate pursuant to
§ 326.3(e)(1) (iii)-(iv) below. However,
such orders will be issued only when the
district engineer has reached an
independent determination that such
measures are necessary and
appropriate.
(3) It will not be necessary to issue a
Corps permit in connection with initial
corrective measures wtdertaken at the
direction of the district engineer.
(e) After-the1act permit applications.
(1) Following the completion of any
required initial corrective measures, the
district engineer will accept an after-thefact permit application unless he
determines that one of the exceptions
listed in subparagraphs i-iv below is
applicable. Applications for after-thefact permits will be processed in
accordance with the applicable
procedures in 33 CFR Parts 320-325.
Situations where no permit application
will be processed or where the
acceptance of a permit application must
be deferred are as follows:
(i) No permit application will be
processed when restoration of the
waters of the United States has been
completed that eliminates current and
future detrimental impacts to the
satisfaction of the district engineer.
(ii) No permit application will be
accepted in connection with a violation
where the district engineer determines
that legal action is appropriate
(§ 326.5(a)) until such legal action has
been completed.
(iii) No permit application will be
accepted where a Federal, state, or local
authorization or certification, required
by Federal law, has already been
denied.
(iv) No permit application will be
accepted nor will the processing of an
application be continued when the
district engineer is aware of
enforcement litigation that has been
initiated by other Federal, state, or local
regulatory agencies, unless he
determines that concurrent processing of
an after-the-fact permit application is
clearly appropriate.
(2) Upon completion of his review in
accordance with 33 CFR Parts 320-325,
the district engineer will determine if a
permit should be issued, with special
conditions if appropriate, or denied. In
reaching a decision to issue, he must
determine that the work involved is not
contrary to the public interest, and if
section 404 is applicable, that the work
also complies with the Environmental
Protection Agency's section 404(b)(1)
guidelines. If he determines that a denial
is warranted, his notification of denial
should prescribe any final corrective
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actions required. His notification should
also establish a reasonable period of
time for the applicant to complete such
actions unless he determines that further
information is required before the
corrective measures can be specified. If
further information is required, the final
corrective measures may be specified at
a later date. If an applicant refuses to
undertake prescribed corrective actions
ordered subsequent to permit denial or
refuses to accept a conditioned permit,
the district engineer may initiate legal
action in accordance with § 326.5.
(f) Combining steps. The procedural
steps in this section are in the normal
sequence. However, these regulations
do not prohibit the streamlining of the
enforcement process through the
combining of steps.
(g) Coordination with EPA. In all
cases where the district engineer is
aware that EPA is considering
enforcement action, he should
coordinate with EPA to attempt to avoid
conflict or duplication. Such
coordination applies to interim
protective measures and after-the-fact
permitting, as well as to appropriate
legal enforcement actions.
§ 326.4 Supervision of authorized
activities.

(a) Inspections. District engineers will,
at their discretion, take reasonable
measures to inspect permitted activities,
as required, to ensure that these
activities comply with specified terms
and conditions. To supplement
inspections by their enforcement
personnel, district engineers should
encourage their other personnel;
members of the public; and interested
state, local, and other Federal agency
representatives to report suspected
violations of Corps permits. To facilitate
inspections, district engineers will, in
appropriate cases, require that copies of
ENG Form 4336 be posted conspicuously
at the sites of authorized activities and
will make available to all interested
persons information on the terms and
conditions of issued permits. The U.S.
Coast Guard will inspect permitted
ocean dumping activities pursuant to
section 107(c) of the Marine Protection.
Research and Sanctuaries Act of 1972,
as amended.
(b) Inspection limitations. Section
326.4 does not establish a nondiscretionary duty to inspect permitted
activities for safety, sound engineering
practices, or interference with other
permitted or unpermitted structures or
uses in the area. Further, the regulations
implementing the Corps regulatory
program do not establish a nondiscretionary duty to inspect permitted
activities for any other purpose.
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(c) Inspection expenses. The expenses
incurred in connection with the
inspection of permitted activities will
normally be paid by the Federal
Government unless daily supervision or
other unusual expenses are involved. In
such unusual cases, the district engineer
may condition permits to require
permittees to pay inspection expenses
pursuant to the authority contained in
Section 9701 of Pub L. 97-258 (33 U.S.C.
9701). The collection and disposition of
inspection expense funds obtained from
applicants will be administered in
accordance with the relevant Corps
regulations governing such funds.
(d) Non-compliance. If a district
engineer determines that a permittee has
violated the terms or conditions of the
permit and that the violation is
sufficiently serious to require an
enforcement action, then he should,
unless at his discretion he deems it
inappropriate: (1) First contact the
permittee; (2) request corrected plans
reflecting actual work, if needed; and (3)
attempt to resolve the violation.
Resolution of the violation may take the
form of the permitted project being
voluntarily brought into compliance or
of a permit modification (33 CFR
325.7(b)). If a mutually agreeable
solution cannot be reached, a written
order requiring compliance should
normally be issued and delivered by
personal service. Issuance of an order is
not, however, a prerequisite to legal
action. If an order is issued, it will
specify a time period of not more than
30 days for bringing the permitted
project into compliance, and a copy will
be sent to the appropriate state official
pursuant to section 404(s)(2) of the
Clean Water Act. If the permittee fails
to comply with the order within the
specified period of time, the district
engineer may consider using the
suspension/revocation procedures in 33
CFR 325.7(c) and/or he may recommend
legal action in accordance with § 326.5.
§ 326.5 Legal action.

(a) General. For cases the district
engineer determines to be appropriate.
he will recommend criminal or civil
actions to obtain penalties for
violations, compliance with the orders
and directives he has issued pursuant to
§§ 326.3 and 326.4, or other relief as
appropriate. Appropriate cases for
criminal or civil action include, but are
not limited to, violations which, in the
district engineer's opinion. are willful,
repeated. flagrant, or of substantial
impact.
(b) Preparation of case. If the district
engineer determines that legal action is
appropriate, he will prepare a litigation
report or such other documentation that
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he and the local U.S. Attorney have
mutually agreed to, which contains an
analysis of the information obtained
during his investigation of the violation
or during the processing of a permit
application and a recommendation of
appropriate legal action. The litigation
report or alternative documentation will
also recommend what, if any,
restoration or mitigative measures are
required and will provide the rationale
for any such recommendation.
(c) Referral to the local U.S. Attorney.
Except as provided in paragraph (d) of
this section, district engineers are
authorized to refer cases directly to the
U.S. Attorney. Because of the unique
legal system in the Trust Territories, all
cases over which the Department of
Justice has no authority will be referred
to the Attorney General for the trust
Territories. Information copies of all
letters of referral shall be forwarded to
the appropriate division counsel, the
Office, Chief of Engineers, ATTN:
DAEN-CCK, the Office of the Assistant
Secretary of the Army (Civil Works),
and the Chief of the Environmental
Defense Section, Lands and Natural
Resources Division, U.S. Department of
Justice.
(d) Referral to the Office, Chief of
Engineers. District engineers will
forward litigation reports with
recommendations through division
offices to the Office, Chief of Engineers,
ATTN: DAEN-CCK, for all cases that
qualify under the following criteria:
(1) Significant precedential or
controversial questions of law or fact;
(2) Requests for elevation to the
Washington level by the Department of
Justice;
(3) Violations of section 9 of the
Rivers and Harbors Act of 1699;
(4) Violations of section 103 the
Marine Protection, Research and
Sanctuaries Act of 1972;
(5) All cases involving violations by ·
American Indians (original of litigation
report to DAEN-CCI with copy to
DAEN-CCK) on reservation lands or in
pursuit of specific treaty rights;
(6) All cases involving violations by
officials acting on behalf of foreign
governments; and
(7) Cases requiring action pursuant to
paragraph (e) of this section.
(e) Legal option not available. In
cases where the local U.S. Attorney
declines to take legal action, it would be
appropriate for the district engineer to
close the enforcement case record
unless he believes that the case
warrants special attention. In that
situation, he is encouraged to forward a
litigation report to the Office, Chief of
Engineers, ATTN: DAEN-CCK, for
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direct coordination through the Office of
the Assistant Secretary of the Army
(Civil Works) with the Department of
Justice. Further, the case record should
not be closed if the district engineer
anticipates that further administrative
enforcement actions, taken in
accordance with the procedures
prescribed in this part, will identify
remedial measures which. if not
complied with by the parties responsible
for the violation, will result in
appropriate legal action at a later date.
PART 327-PUBLIC HEARINGS
Sec.

327.1 Purpose.
327.2 Applicability.
327.3 Definitions.
327.4 General policies.
327.5 Presiding officer.
327.6 Legal adviser.
327.7 Representation.
327.8 Conduct of hearings.
327.9 Filing of transcript of the public
hearing.
327.10 Authority of the presiding officer.
.31'7.11 Public notice.
Authority: 33 U.S.C. 1344; 33 U.S:C. 1413.
§ 327.1

Purpose.

This regulation prescribes the policy,
practice and procedures to be followed
by the U.S. Army Corps of Engineers in
the conduct of public hearings
conducted in the evaluation of a
proposed DA permit action or Federal
project as defined in § 327.3 of this Part
including those held pursuant to section
404 of the Clean Water Act (33 U.S.C.
1344) and section 103 of the Marine
Protection, Research and Sanctuaries
Act (MPRSA), as amended (33 U.S.C.
1413).
§ 327.2 Applicability.

This regulation is applicable to all
divisions and districts responsible for
the conduct of public hearings.
§ 327.3

Definitions.

(a) Public hearing means a public
proceeding conqucted for ~e purpose. of
acquiring information or eVIdence whiCh
will be considered in evaluating a
proposed DA permit action, or Fed~ral
project, and which affords. th~ pubhc an
opportunity to present their vtews,
opinions, and information on such
permit actions or Federal projects.
(b) Permit action, as used here~.
means the evaluation of and deciston on
an application for aDA permit pursuant
to sections 9 or 10 of the Rivers and
Harbors Act of 1899, section 404 of the
Clean Water Act, or section 103 of the
MPRSA, as amended, or the
modification, suspension or revocation
of any DA permit (see 33 CFR 325.7).
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(c) Federal project means a Corps of
Engineers project (work or activity of
any nature for any purpose which is to
b!! performed by the Chief of Engineers
pursuant to Congressional
authorizations) involving the discharge
of dredged or fill material into waters of
the United States or the transportation
of dredged material for the purpose of
dumping it in ocean waters subject to
section 404 of the Clean Water Act, or
section 103 of the MPRSA.
§ 327.4 General policies.

(a) A public hearing will be held in
connection with the consideration of a
DA permit application or a Federal
project whenever a public hearing is
needed for making a decision on such
permit application or Federal project. In
addition, a public hearing may be held
when it is proposed to modify or revoke
a permit. (See 33 CFR 325.7).
(b) Unless the public notice specifies
that a public hearing will be held, any
person may request, in writing, within
the comment period specified in the
public notice on a DA permit application
or on a Federal project, that a public
hearing be held to consider the material
matters at issue in the permit
application or with respect to Federal
project. Upon receipt t;Jf any such
request, stating with particularity the
reasons for holding a public hearing, the
district engineer may expeditiously
attempt to resolve the issues informally.
Otherwise, he shall promptly set a time
and place for the public hearing, and
give due notice thereof, as prescribed in
§ 327.11 of this Part. Requests for a
public hearing under this paragraph
shall be granted, unless the district
engineer determines that the issues
raised are insubstantial or there is
otherwise no valid interest to be served
by a hearing. The district engineer will
make such a determination in writing,
and communicate his reasons therefor to
all requesting parties. Comments
received as form letters or petitions may
be acknowledged as a group to the
person or organization responsible for
the form letter or petition.
(c) In case of doubt, a public hearing
shall be held. HQDA has the
discretionary power to require hearings
in any case.
(d) In fixing the time and place for a
hearing. the convenience and necessity
of the interested public will be duly
considered.
§ 327.5 Presiding officer.

{a) The districl engineer. in whose
district a matter arises, shall normally
serve as the presiding officer. When the
district engineer is unable to serve, he
may designate the deputy district
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engineer or other qualified person as
presiding officer. In cases of unusual
interest, the Chief of Engineers or the
division engineer may appoint such
person as he deems appropriate to serve
as the presiding officer.
(b) The presiding officer shall include
in the administrative record of the
permit action the request or requests for
the hearing and any data or material
submitted in justification thereof,
materials submitted in opposition to or
in support of the proposed action, the
hearing transcript, and such other
material as may be relevant or pertinent
to the subject matter of the hearing. The
administrative record shall be available
for public inspection with the exception
of material exempt from disclosure
under the Freedom of Information Act.
§ 327.6 Legal adviser.

At each public hearing, the district
counsel or his designee may serve as
legal advisor to the presiding officer. In
appropriate circumstances, the district
engineer may waive the requirement for
a legal advisor to be present.
§ 327.7 Representation.

At the public hearing, any person may
appear on his own behalf, or may be
represented by counsel, or by other
representatives.
§ 327.8 Conduct of hearings.

(a) The presiding officer shall make an
opening statement outlining the purpose
of the hearing and prescribing the
general procedures to be followed.
(b) Hearings shall be conducted by the
presiding officer in an orderly but
expeditious manner. Any person shall
be permitted to submit oral or written
statements concerning the subject
matter of the hearing, to call witnesses
who may present oral or written
statements, and to present
recommendations as to an appropriate
decision. Any person may present
written statements for the hearing
record prior to the time the hearing
record is closed to public submissions,
and may present proposed findings and
recommendations. The presiding officer
shall afford participants a reasonable
opportunity for rebuttal.
(c) The presiding officer shall have
discretion to establish reasonable limits
upon the time allowed for statements of
witnesses, for arguments of parties or
their counsel or representatives, and
upon the number of rebuttals.
ld) Cross-examination of witnesses
shall not be permitted.
I
(e) All public hearings shall be
reported verbatim. Copies of the
transcripts of proceedings may be
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purchased by any person from the Corps
of Engineers or the reporter of such
hearing. A copy will be available for
public L'lspection at the office of the
appropriate dislrict engineer.
(f) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the presiding officer for
reasons of redundancy, be received in
evidence and shall constitute a part of
the record.
(g) The presiding officer shall allow a
period of not less than 10 days after the
close of the public hearing for
submission of written comments.
(h) In appropriate cases, the district
engineer may participate in joint public
hearings with other Federal or state
agencies, provided the procedures of
those hearings meet the requirements of
this regulation. In those cases in which
the other Federal or state agency allows
a cross-examination in its public
hearing, the district engineer may still
participate in the joint public hearing
but shall not require cross examination
as a part of his participation.
§ 327.9 Filing of the transcript of the
public hearing.

Where the presiding officer is the
initial action authority, the transcript of
the public hearing, together with all
evidence introduced at the public
hearing, shall be made a part of the
administrative record of the permit
action or Federal project. The initial
action authority shall fully consider the
matters discussed at the public hearing
in arriving at his initial decision or
recommendation and shall address, in
his decision or recommendation, all
substantial and valid issues presented at
the hearing. Where a person other than
the initial action authority serves as
presiding officer, such person shall
forward the transcript of the public
hearing and all evidence received in
connection therewith to the initial action
authority together with a report
summarizing the issues covered at the
hearing. The report of the presiding
officer and the transcript of the public
hearing and evidence submitted thereat
shall in such cases be fully considered
by the initial action authority in making
his decision or recommendation to
higher authority as to such permit action
or Federal project.
§ 327.10 Authority of the presiding officer.

Presiding officers shall have the
following authority:
(a) To regulate the course of the
hearing including the order of all
sessions and the scheduling thereof.
after any initial session, and the

o. 219

I

Thursday, November 13, 1986

recessing, reconvening, and
adjournment thereof; and
(b) To take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with
the statutory or other authority under
which the Chief of Engineers functions,
and with the policies and directives of
the Chief of Engineers and the Secretary
of the Army.
§ 327.11

Public notice.

(a) Public notice shall be given of any
public hearing to be held pursuant to
this regulation. Such notice should
normally provide for a period of not less
than 30 days following the date of public
notice during which time interested
parties may prepare themselves for the
hearing. Notice shall also be given to all
Federal agencies affected by the
proposed action, and to state and local
agencies and other parties having an
Interest in the subject matter of the
hearing. Notice shall be sent to all
persons requesting a hearing and shall
be posted in appropriate government
buildings and provided to newspapers of
general circulation for publication.
Comments received as form letters or
petitions may be acknowledged as a
group to the person or organization
responsible for the form letter or
petition.
(b) The notice shall contain time,
place, and nature of hearing; the legal
authority and jurisdiction under which
the hearing is held; and location of and
availability of the draft environmental
impact statement or environmental
assessment.
PART 328-DEFINITION OF WATERS
OF THE UNITED STATES
Sec.

328.1
328.2
328.3
328.4
328.5

Purpose.
General scope.
Definitions.
Limits of jurisdiction.
Changes in limits of water of Lhe
United States.
Authority: 33 U.S.C. 1344.

§ 328.1

Purpose.

This section defines the term "waters
of the United States" as it applies to the
jurisdictional limits of the authority of
the Corps of Engineers under the Clean
Water Act. It prescribes the policy,
practice, and procedures to be used in
determining the extent of jurisdiction of
the Corps of Engineers concerning
"waters of the United States." The
terminology used by section 404 of the
Clean Water Act includes "navigable
waters" which is defined at section
502(7) of the Act as "waters of the
United States including the territorial
seas." To provide clarity and to avoid
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confusion with other Corps of Engineer
regulatory programs~ the term "waters of
the United States" is used throughout 33
CFR Parts 320-330. This section does not
apply to authorities under the Rivers
and Harbors Act of 1899 except that
some of the same waters may be
regulated under both statutes (see 33
CFR Parts 322 and 329).
§ 328.2 General scope.

Waters of the United States include
those waters listed in § 3Z8.3(a). The
lateral limits of jurisdiction in those
waters may be divided into three
categories. The categories include the
territorial seas, tidal waters, and nontidal waters (see 33 CFR 328.4 (a), (b),
and (c), respectively).
§ 328.3 Definitions.

For the purpose of this regulation
these terms are defined as follows:
(a) The term "waters of the United
States" means
(1) All waters which are currently
used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters
which are subject to the ebb and flow of
the tide;
(Z) All interstate waters including
interstate wetlands;
(3) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, en
natural ponds, the use, degradation or
destruction of which could affect
interstate or foreign commerce including
any such waters:
(i) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes; or
(ii) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or
(iii) Which are used or could be used
for industrial purpose by industries in
interstate commerce;
(4) All impoundments of waters
otherwise defined as waters of the
United States under the definition;
(5) Tributaries of waters identified in
paragraphs (a) {1)-(4) of this section:
(6) The territorial seas;
(7) Wetlands adjacent to waters
(other than waters that are themselves
wetlands) identified in paragraphs (a)
(1)-(6) of this section.
Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CW A (other
than cooling ponds as defined in 40 CFR
1Z3.11(m) which also meet the criteria of
this definition) are not waters of the
United States.
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(b) The term "wetlands" means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstances do
support, a prevalence of vegetation
typically adapted for life in saturated
soil conditions. Wetlands generally
include swamps, marshes, bogs, and
similar areas.
(c) The term "adjacent'" means
bordering, contiguous, or neighboring.
Wetlands separated from other waters
of the United States by man-made dikes
or barriers, natural river berms. beach
dunes and the like are "adjacent
wetlands."
(d) The term "high tide line·• means
the line of intersection of the land with
the water's surface at the maximum
height reached by a rising tide. The high
tide line may be determined, in the
absence of actual data, by a line of oil or
scum along shore objects, a more or less
continuous deposit of fine shell or debris
on the foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.
(e) The term "ordinary high water
mark" means that line on the shore
established by the fluctua ti{)ns of water
and indicated by physical
characteristics such as clear, natural
line impressed on the bank, shelving,
changes in the character of soil,
destruction of terrestrial vegetation. the
presence of litter and debris, or other
appropriate means that consider the
characteristics of the surrounding areas.
(f) The term "tidal waters" means
those waters that rise and fall in a
predictable and measurable rhythm or
cycle due to the gravitational pulls of
the moon and sun. Tidal waters end
where the rise and fall of the water
surface can no longer be practically
measured in a predictable rhythm due to
masking by hydrologic, wind, or other
effects.
§ 328.4 Limits of jurisdiction.

(a) Territorial Seas. The limit of
jurisdiction in the territorial seas is
measured from the baseline in a
seaward direction a distance of three
nautical miles. (See 33 CFR 329.12)
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(b) Tidal Waters of the United States.
The landward limits of jurisdiction in
tidal waters:
{1) Extends to the high tide line, or
(2) When adjacent non-tidal waters of
the United States are present, the
jurisdiction extends to the limits
identified in paragraph (c) of this
section.
(c) Non-Tidal Waters of the United
States. The limits of jurisdiction in nontidal waters:
(1) In the absence of adjacent
wetlands, the jurisdiction extends to the
ordinary high water mark, or
(2) When adjacent wetlands are
present, the jurisdiction extends beyond
the ordinary high water mark to the limit
of the adjacent wetlands.
{3) When the water of the United
States consists only of wetlands the
jurisdiction extends to the limit of the
wetland.
§ 328.5 Changes In limits of waters of the
United States.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of waters
of the United States. Gradual changes
which are due to natural causes and are
perceptible only over some period of
time constitute changes in the bed of a
waterway which also change the
boundaries of the waters of the United
States. For example, changing sea levels
or subsidence of land may cause some
areas to become waters of the United
States while siltation or a change in
drainage may remove an area from
waters of the United States. Man-made
changes may affect the limits of waters
of the United States: however,
permanent changes should not be
presumed until the particular
circumstances have been examined and
verified by the district engineer.
Verification of changes to the lateral
limits of jurisdiction may be obtained
from the district engineer.
PART 329-DEFINITION OF
NAVIGABLE WATERS OF THE UNITED
STATES
Sec.
329.1
329.2
329.3
329,4
329.5
329.6
329.7

Purpose.
Applicability.
General policies.
General definitions.
General scope of determination.
Interstate or foreign commerce.
Intrastate or interstate nature of
waterway.
329.8 Improved or natural conditions of the
waterbody.
329.9 Time at which commerce exists or
determination is made.
329.10 Existence of obstructions.
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Sec.
329.11

Geographic and jurisdictional limits
of rivers and lakes.
329.12 Geographic and jurisdictional limits
of oceanic and tidal waters.
329.13 Geographic limits: shifting
boundaries.
329.14 Determination of navigability.
329.15 Inquiries regarding determinations.
329.16 Use and maintenance of lists of
determinations.
Authority: 33 U.S.C. 401 et seq.
§ 329.1

Purpose.

This regulation defines the term
"navigable waters of the United States"
as it is used to define authorities of the
Corps of Engineers. It also prescribes
the policy, practice and procedure to be
used in determining the extent of l:he
jurisdiction of the Corps of Engineers
and in answering inquiries concerning
"navigable waters of the United States."
This definition does not apply to
authorities under the Clean Water Act
which definitions are described under 33
CFR Parts 323 and 328.
§ 329.2 Applicability.

This regulation is applicable to all
Corps of Engineers districts and
divisions having civil works
responsibilities.
§ 329.3 General policies.

Precise definitions of "navigable
waters of the United States" or
"navigability" are ultimately dependent
on judicial interpretation and cannot be
made conclusively by administrative
agencies. However, the policies and
criffrria contained in this regulation are
in close conformance with the tests used
by Federal courts and determinations
made under this regulation are
considered binding in regard to the
activities of the Corps of Engineers.
§ 329.4 General definition.

Navigable waters of the United States
are those waters that are subject to the
ebb and flow of the tide and/or are
presently used, or have been used in the
past, or may be susceptible for use to
transport interstate or foreign
commerce. A determination of
navigability, once made. applies
laterally over the entire surface of the
waterbody, and is not extinguished by
later actions or events which impede or
destroy navigable capacity.
§ 329.5 General scope of determination.

The several factors which must be
examined when making a determination
whether a waterbody is a navigable
water of the United States are discussed
in detail below. Generally, the following
conditions must be satisfied:
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(a) Past, present, or potential presence
of interstate or foreign commerce;
(b) Physical capabilities for use by
commerce as in paragraph (a) of this
section; and
(c) Defined geographic limits of the
waterbody.
§ 329.6 Interstate or foreign commerce.
(a) Nature of commerce: type, means,

and extent of use. The types of
commercial use of a waterway are
extremely varied and will depend on the
character of the region, its products, and
the difficulties or dangers of naviga lion.
It is the waterbody's capability of use by
the public for purposes of transportation
of commerce which is the determinative
factor, and not the time, extent or
manner of that use. As discussed in
§ 329.9 of this Part, it is sufficient to
establish the potential for commercial
use at any past, present, or future time.
Thus, sufficient commerce may be
shown by historical use of canoes,
bateaux, or other frontier craft, as long
as that type of boat was common or
well-suited to the place and period.
Similarly, the particular items of
commerce may vary widely, depending
again on the region and period. The
goods involved might be grain, furs, or
other commerce of the time. Logs are a
common example; transportation of logs
has been a substantial and wellrecognized commercial use of many
navigable waters of the United States.
Note, however, that the mere presence
of floating logs will not of itself make
the river "navigable"; the logs must have
bll!e.o r~l~ted tQ a commercial venture.
Similarly, the presence of recreational
craft may indicate that a waterbody is
capable of bearing some forms of
commerce, either presently, in the
future, or at a past point in time.
(b) Nature of commerce: interstate
and intrastate. Interstate commerce may
of course be existent on an intrastate
voyage which occurs only between
places within the same state. It is only
necessary that goods may be brought
from , or eventually be destined to go to,
another state. (For purposes of this
regulation. the term "interstate
commerce" hereinafter includes "foreign
commerce" as well.)
§ 329.7 Intrastate or interstate nature ot
waterway.

A waterbody may be entirely within a
state, yet still be capable of carrying
interstate commerce. This is especially
clear when it physically connects with a
generally acknowledged avenue of
interstate commerce, such as the ocean
or one of the Great Lakes, and is yet
wholly within one state. Nor is it
necessary that there be a physically
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navigable connection across a state
boundary. Where a waterbody extends
through one or more states, but
substantial portions, which are capable
of bearing interstate commerce, are
located in only one of the states, the
entirety of the waterway up to the head
(upper limit) of navigation is subject to
Federal jurisdiction.
§ 329.8 Improved or natural conditions of
the waterbody.

Determinations are not limited to the
natural or original condition of the
waterbody. Navigability may also be
found where artificial aids have been or
may be used to make the waterbody
suitable for use in navigation.
(a) Existing improvements: artificial
waterbodies. (1) An artificial channel
may often constitute a navigable water
of the United States, even though it has
been privately developed and
maintained, or passes through private
property. The test is generally as
developed above, that is, whether the
waterbody is capable of use to transport
interstate commerce. Canals which
connect two navigable waters of the
United States and which are used for
commerce clear!v fall within the tes! ,
and themselves become navigable. A
canal open to navigable waters of the
United States on only one end is itself
navigable where it in fact supports
interstate commerce. A canal or other
artificial waterbody that is subject to
ebb and flow of the tide is also a
.navigable water of the United States.
(2) The artificial waterbody may be a
major portion of a river or harbor area
or merely a minor backwash, slip, or
turning area (see paragraph 32!p2(b) of
this Part).
(3) Private ownership of the lands
underlying the waterbody, or of the
lands through which it runs, does not
preclude a finding of navigability.
Ownership does become a controlling
factor if a privately constructed and
operated canal is not used to transport
interstate commerce nor used by the
public; it is then not considered to be a
navigable water of the United States.
However, a private waterbody, even
though not itself navigable, may so
affect the navigable capacity of nearby
waters as to nevertheless be subjed to
certain regulatory authorities.
(b) Non-existing improvements, past
or potential. A waterbody may also be
considered navigable depending on the
feasibility of use to transport interstate
commerce after the construction of
whatever "reasonable" improvemer..fs
may potentially be made. The
improvement need not exist, be planned,
nor even authorized; it is enough that
potentially they could be made. What is
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a "reasonable" improvement is always a
matter of degree; there must be a
balance between cost and need at a
time when the improvement would be
[or would have been) useful. Thus, if an
improvement were "reasonable" at a
time of past use, the water was therefore
navigable in law from that time forward.
The changes in engineering practices or
the coming of new industries with
varying classes of freight may affect the
type of the improvement: those which
may be entirely reasonable in a thickly
populated, highly developed industrial
region may have been entirely too costly
for the same region in the days of the
pioneers. The determination of
reasonable improvement is often similar
to the cost analyses presently made in
Corps of Engineers studies.
§ 329.9 Time at which commerce exists or
determination Is made.

(a) Past use. A waterbody which was
navigable in its natural or improved
state, or which was susceptible of
reasonable improvement (as discussed
in paragraph 329.8(b) of this Part) retains
its character as "navigable in law" even
though it is not presently used for
commerce, or is presently incapable of
such use because of changed conditions
or the presence of obstructions. Nor
does absence of use because of changed
economic conditions affect the legal
character of the waterbody. Once
having attained the character of
"navigable in law," the Federal
authority remains in existence, and
cannot be abandoned by administrative
officers or court action. Nor is mere
inattention or ambigUQU§ ac;tion by
Congress an abandonment of Federal
control. However, express statutory
declarations by Congress that described
portions of a waterbody are nonnavigable, or have been abandoned. are
binding upon the Department of the
Army. Each statute must be carefully
examined, since Congress often reserves
the power to amend the Act, or assigns
special duties of supervision and control
to the Secretary of the Army or Chief of
Engineers.
(b) Future or potential use.
Navigability may also be found in a
waterbody's susceptibility for use in its
ordinary condition or by reasonable
improvement to transport interstate
commerce. This may be either in its
natural or improved condition, and may
thus be existent although there has been
no actual use to date. Non-use in the
past therefore does not prevent
recognition of the potential for future
use.
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§ 329.10 Existence of obstructions.

A stream may be navigable despite
the existence of falls, rapids, sand bars,
bridges, portages, shifting currents, or
similar obstructions. Thus, a waterway
in its original condition might have had
substantial obstructions which were
overcome by frontier boats and/or
portages, and nevertheless be a
"channel" of commerce, even though
boats had to be removed from the water
in some stretches, or logs be brought
around an obstruction by means of
artificial chutes. However, the question
is ultimately a matter of degree, and it
must be recognized that there is some
point beyond which navigability could
not be established.
§ 329.11 Geographic and jurisdictional
limits of rivers and lakes.

(a) Jurisdiction over entire bed
Federal regulatory jurisdiction, and
powers of improvement for navigation,
extend laterally to the entire water
surface and bed of a navigable
waterbody, which includes all the land
and waters below the ordinary high
water mark. Jurisdiction thus extends to
the edge (as determined above) of all
such waterbodies, even though portions
of the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation or other barriers. Marshlands
and similar areas are thus considered
navigable in law, but only so far as the
area is subject to inundation by the
ordinary high wate11s.
(1) The "ordinary high water mark" on
non-tidal rivers is the line on the shore
established by the fluctuations of water
and indicated by physical
characteristics such as a clear, natural
line impressed on the bank; shelving;
changes in the character of soil;
destruction of terrestrial vegetation; the
presence of litter and debris; or other
appropriate means that consider the
characteristics of the surrounding areas.
(2) Ownership of a river or lake bed or
of the lands between high and low
water marks will vary according to state
law; however, private ownership of the
underlying lands has no bearing on the
existence or extent of the dominant
Federal jurisdiction over a navigable
waterbody.
(b) Upper limit of navigability. The
character of a river will, at some point
along its length, change from navigable
to non-navigable. Very often that point
will be at a major fall or rapids, or other
place where there is a marked decrease
in the navigable capacity of the river.
The upper limit will therefore often be
the same point traditionally recognized
as the head of navigation, but may,
under some of the tests described above,
be at some point yet farther upstream.
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§ 329.12 Geographic and jurisdictional
limits of oceanic and tidal waters.

(a) Ocean and coastal waters. The
navigable waters of the United States
over which Corps of Engineers
regulatory jurisdiction extends include
all ocean and coastal waters within a
zone three geographic (nautical) miles
seaward from the baseline (The
Territorial Seas). Wider zones are
recognized for special regulatory powers
exercised over the outer continental
shelf. (See 33 CFR 322.3(b )).
(1) Baseline defined. Generally, where
the shore directly contacts the open sea,
the line on the shore reached by the
ordinary low tides comprises the
baseline from which the distance of
three geographic miles is measured. The
baseline has significance for both
domestic and international law and is
subject to precise definitions. Special
problems arise when offshore rocks,
islands, or other bodies exist, and the
baseline may have to be drawn seaward
of such bodies.
(2) Shoreward limit of jurisdiction.
Regulatory jurisdiction in coastal areas
extends to the line on the shore reached
by the plane of the mean (average) high
water. Where precise determination of
the actual location of the line becomes
necessary, it must be established by
survey with reference to the available
tidal datum, preferably averaged over a
period of 18.6 years. Less precise
methods, such as observation of the
"apparent shoreline" which is
determined by reference to physical
markings, lines of vegetation, or changes
in type of vegetation, may be used only
where an estimate is needed of the line
reached by the mean high water.
(b) Bays and estuaries. Regulatory
jurisdiction extends to the entire surface
and bed of all waterbodies subject to
tidal action. Jurisdiction thus extends to
the edge (as determined by paragraph
(a)(2) of this section) of all such
waterbodies, even though portions of
the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation, or other barriers.
Marshlands and similar areas are thus
considered "navigable in law," but only
so far as the area is subject to
inundation by the mean high waters.
The relevant test is therefore the
presence of the mean high tidal waters,
and not the general test described
above, which generally applies to inland
rivers and lakes.
§ 329.13 Geographic limits: shifting
boundaries.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of the
navigable waters of the United States.

)I

Rules and Regulations

41253

Thus, gradual changes which are due to
natural causes and are perceptible only
over some period of time constitute
changes in the bed of a waterbody
which also change the shoreline
boundaries of the navigable waters of
the United States. However, an area will
remain "navigable in law," even though
no longer covered with water, whenever
the change has occurred suddenly. or
was caused by artificial forces intended
to produce that change. For example.
shifting sand bars within a river or
estuary remain part of the navigable
water of the United States, regardless
that they may be dry at a particular
point in time.
§ 329.14 Determination of navigability.

(a) Effect on determinations. Although
conclusive determinations of
navigability can be made only by
federal Courts, those made by federal
agencies are nevertheless accorded
substantial weight by the courts. It is
therefore necessary that when
jurisdictional questions arise, district
personnel carefully investigate those
waters which may be subject to Federal
regulatory jurisdiction under guidelines
set out above, as the resulting
determination may have substantial
impact upon a judicial body. Official
determinations by an agency made in
the past can be revised or reversed as
necessary to reflect changed rules or
interpretations of the law.
(b) Procedures of determination. A
determination whether a waterbody is a
navigable water of the United States
will be made by the division engineer,
and will be based on a report of findings
prepared at the district level in
accordance with the criteria set out in
this regulation. Each report of findings
will be prepared by the district engineer,
accompanied by an opinion of the
district counsel, and forwarded to the
division engineer for final
determination. Each report of findings
will be based substantially on
applicable portions of the format in
paragraph (c) of this section.
(c) Suggested format of report of
findings:
(1) Name of waterbody:
(2) Tributary to:
(3) Physical characteristics:
(i) Type: (river, bay, slough, estuary,
etc.)
(ii) Length:
(iii) Approximate discharge volumes:
Maximum, Minimum, Mean:
(iv) Fall per mile:
(v) Extent of tidal influence:
(vi) Range between ordinary high and
ordinary low water:
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(vii) Description of improvements to
navigation not listed in paragraph (c)(5 )
of this section:
(4) Nature and location of significant
obstructions to navigation in portions of
the waterbody used or potentially
capable of use in interstate commerce:
(5) Authorized projects:
(i) Nature, condition and location of
any improvements made under projects
authorized by Congress:
(ii) Description of projects authorized
but not constructed:
(iii) List of known survey documents
or reports describing the waterbody:
(6) Past or present interstate
commerce:
(i) General types. extent, and period in
time:
(ii) Documentation if necessary:
(7) Potential use for interstate
commerce, if applicable:
(i) If in na tural condition:
(ii) If improved:
(8) Nature of jurisdiction known to
have been exercised by Federal
agencies if any:
(9) State or Federal court decisions
relating to navigability of the
waterbody, if any:
(10) Remarks:
(11) Finding of navigability (with date)
and recommendation for determination:
§ 329.15 Inquiries regarding
determinations.

(a) Findings and determinations
should be made whenever a question
arises regarding the navigability of a
waterbody. Where no determination has
been made, a report offindings will be
prepared and forwarded to the division
engineer, as described above. Inquiries
may be answered by an interim reply
which indicates that a final agency
determination must be made by the
division engineer. If a need develops for
an energency determination, district
engineers may act in reliance on a
finding prepared as in Section 329.14 of
this Part. The report of findings should
then be forwarded to the division
engineer on an expedited basis.
(b) Where determinations have been
made by the division engineer, inquiries
regarding the navigability of specific
portions of waterbodies covered by
these determinations may be answered
as follows:
This Department, in the
administration of the laws enacted by
Congress for the protection and
preservation of th~ navigable waters of
the United States. has determined that
_ _ (River) (Bay) (Lake, etc.) is a
navigable water of the United States
from ___ to _ _. Actions which
modify or otherwise affect those waters
are subject to the jurisdiction of this
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Department, whether such actions occur
within or outside the navigable areas.
(c) Specific inquiries regarding the
jurisdictio11 of the Corps of Engineers
can be answered only after a
determination whether (1) the waters
are navigable waters of the United
States or (2) if not navigable, whether
the proposed type of activity may
nevertheless so affect the navigable
waters of the United States that the
assertion of regulatory jurisdiction is
deemed necessary.
§ 329.16 Use and maintenance of lists ot
determinations.

(a) Tabulated lists of final
determinations of navigability are to be
maintained in each district office, and
be updated as necessitated by court
decisions, jurisdictional inquiries, or
other changed conditions.
(b) It should be noted that the lists
represent only those waterbodies fur
which determinations have been made;
absence from that list should not be
taken as an indication that the
waterbody is not navigable.
(c) Deletions from the list are not
authorized. If a change in status of a
waterbody from navigable to nonnavigable is deemed necessary, an
updated finding should be forwarded to
the division engineer; changes are not
considered final until a determination
has been made by the division engineer.
PART 330-NATIONWIDE PERMITS
Sec.

330.1 General.
330.2 Definitions.
330.3 Activities or:r.uring before certain
dates.
330.4 Public notice.
330.5 Nationwide permits.
330.6 Management practices.
330.7 Notification procedures.
330.8 Discretionary Authority
330.9 State wa ter quality certification.
330.10 Coastal Zone Management
consistency determine lion.
330.11 Nationwide permit verification.
330.12 Expiration of nationwide permtls.
Authority: 33 U.S.C . .wt et seq.; 33 U.S.C.
1344; 33 u.s.c. 1413
§ 330.1
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modifications, if any. to the nationwide
permits can be obtained from the
appropriate district engineer.
Nationwide permits are designed to
allow certain activities to occur with
little, if any, delay or paperwork.
Nationwide permits are valid only if the
conditions applicable to the nationwidP.
permits are met. Failure to comply with
a condition does not necessarily mean
the activity cannot be authorized but
rather that the activity can only be
authorized by an individual or regional
permit. Several of the nationwide
permits require notification to the
district engineer prior to commencement
of the authorized activity. The
procedures for this notification are
. located at § 330.7 of this Part.
Nationwide permits can be issued to
satisfy the requirements of section 10 of
the Rivers and Harbors Act of 1899,
section 404 of the Clean Water Act,
and/ or section 103 of the Marine
Protection, Research and Sanctuaries
Act. The applicable authority is
indicated at the end of each nationwide
permit.
§ 330.2 Definitions.

(a) The definitions of 33 CFR Parts
321-329 are applicable to the terms used
in this Part.
(b) The term "headwaters" means the
point on a non-tidal stream above which
the average annual flow is less than five
cubic feet per second. The district
engineer may estimate this point from
available data by using the mean annual
area precipitation, area drainage basin
maps, and the average runoff coefficient.
or by similar means. For streams that
are dry for long periods of the year,
district engineers may establish the
"headwaters" as that point on the
stream where a flow of five cubic feet
per second is equaled or exceeded 50
percent of the time.
(c) Discretionary authority means the
authority delegated to division engineer.
in § 330.8 of this part to override
provisions of nationwide permits, to add
regional conditions, or to require
individual permit application.

G&neral.

The purpose of this regulation is to
describe the Department of the Army's
(DA) nationwide permit program and to
list all current nationwide permits which
have been issued by publication herein.
A nationwide permit is a form of general
permit whir:h ma y authorize activities •
throughout the nation. (Another type of
general permit is a "regional permit"
and is issued by division or district
engineers on a regional basis in
accordance with 33 CFR Part 325).
Copies of regional conditions and

§ 330.3 Activities occurring before certain
dates.

The following activities were
permitted by nationwide permits 1ssued
on july 19, 1977, and unless modifi ed do
not require further permitting:
(a) Discharges of dredged or fill
material into waters of the United States
outside the limits of navigable waters of
the United States that occurred before
the phase-in dates which begar. July 25,
1975, and extended section 404
jurisdiction to all waters of the United
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States. (These phase-in dates are: After
July 25, 1975, discharges .nto navigable
waters of the United States and
adjacent wetlands; after September 1,
1976, discharges into navigable waters
of the United States and their primary
tributaries, including adjacent wetlands,
and into natural lakes, greater than 5
acres in surface area; and after July 1.
1977, discharges into all waters of the
United States.) (Section 404)
(b) Structures or work completed
before December 18, 1968, or in
waterbodies over which the district
engineer had not asserted jurisdiction at
the time the activity occurred provided,
in both instances, there is no
interference with navigation. (Section
10)
'
§ 330.4

Public notice.

(a) Chief of Engineers. Upon proposed
issuance of new nationwide permits,
modification to, or reissuance of,
existing nationwide permits, the Chief of
Engineers will publish a notice in the
Federal Register seeking public
comments and including the opportunity
for a public hearing. This notice will
state the availability of information at
the Office of the Chief of Engineers and
at all district offices which reveals the
Corps' provisional determination that
the proposed activities comply with the
requirements for issuance under general
permit authority. The Chief of Engineers
will prepare this information which will
be supplemented, if appropriate, by
division engineers.
(b) District engineers. Concurrent
with publication in the Federal Register
of proposed, new, or reissued
nationwide permits by the Chief of
Engineers, district engineers will so
notify the known interested public by an
appropriate notice. The notice will
include regional conditions, if any,
developed by the division engineer.
§ 330.5

Nationwide permits.

(a) Authorized activities. The
following activities are hereby permitted
provided they meet the conditions listed
in paragraph (b) of this section and,
where required, comply with the
notification procedures. of§ 330.7.
(1) The placement of aids to
navigation and regulatory markers
which are approved by and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR Part 66,
Subchapter C). (Section 10)
(2) Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of the
United States has been previously
authorized (see 33 CFR Part 322.5(g)).
(Section 10)
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(3) The repair, rehabilitation, or
replacement of any previously
authorized. currently serviceable,
structure or fill, or of any currently
serviceable structure or fill constructed
prior to the requirement for
authorization, provided such repair,
rehabilitation, or replacement does not
result in a deviation from the plans of
the original structure or fill, and further
provided that the structure or fill has not
been put to uses differing from uses
specified for it in any permit authorizing
its original construction. Minor
deviations due to changes in materials
or construction techniques and which
are necessary to make repair,
rehabilitation, or replacement are
permitted. Maintenance dredging and
beach restoration are not authorized by
this nationwide permit. (Section 10 and
404)
(4) Fish and wildlife harvesting
devices and activities such as pound
nets, crab traps, eel pots, lobster traps,
duck blinds, and clam and oyster
digging. (Section 10)
(5) Staff gages, tide gages, water
recording devices, water quality testing
and improvement devices, and similar
scientific structures. (Section 10)
(6) Survey activities including core
sampling, seismic exploratory
operations, and plugging of seismic shot
holes and other exploratory-type bore
holes. Drilling of exploration-type bore
holes for oil and gas exploration is not
authorized by this nationwide permit;
the plugging of such holes is authorized.
(Sections 10 and 404).
(7) Outfall structures and associated
intake structures where the effluent from
that outfall has been permitted under
the National Pollutant Discharge
. Elimination System-program (Section
402 of the Clean Water Act) (see 40 CFR
Part 122) provided that the district or
division engineer makes a determination
that the individual and cumulative
adverse environmental effects of the
structure itself are minimal in
accordance with § 330.7 (c)(Z) and (d).
Intake structures per se are not
included-only those directly associated
with an outfall structure are covered by
this nationwide permit. This permit
includes minor excavation, filling and
other work associated with installation
of the intake and outfall structures.
(Sections 10 and 404)
(8) Structures for the exploration,
production, and transportation of oil,
gas, and minerals on the outer
continental shelf within areas leased for
such purposes by the Department of
Interior, Mineral Management Service,
provided those structures are not placed
within the limits of any designated
shipping safety fairway or traffic
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separation scheme (where such limits
have not been designated or where
changes are anticipated, district
engineers will consider recommending
the discretionary authority provided by
330.8 of this Part, and further subject to
the provisions of the fairway regulations
in 33 CFR 322.5(1) (Section 10).
(9) Structures placed within anchorage
or fleeting areas to facilitate moorage of
vessels where such areas have been
established for that purpose by the U.S.
Coast Guard. (Section 10)
(10) Non-commercial, single-boat,
mooring buoys. (Section 10)
(11) Temporary buoys and markers
placed for recreational use such as
water skiing and boat racing provided
that the buoy or marker is removed
within 30 days after its use has been
discontinued. At Corps of Engineers
reservoirs, the reservoir manager must
approve each buoy or marker
individually. (Section 10)
(12) Discharge of material for backfill
or bedding for utility lines, including
outfall and intake structures, provided
there is no change in preconstruction
bottom contours (excess materfal must
be removed to an upland disposal area).
A "utility line" is defined as any pipe or
pipeline for the transportation of any
gaseous, liquid, liquifiable, or slurry
substance, for any purpose, and any
cable, line, or wire for the transmission
for any purpose of electrical energy,
telephone and telegraph messages, and
radio and television communication.
(The utility line and outfall and intake
structures will require a Section 10
permit if in navigable waters of the
United States. See 33 CFR Part 322. See
also paragraph (a)(7) of this section).
(Section 404)
(13) Bank stabilization activities
provided:
(i) The bank stabilization activity is
less than 500 feet in length;
(ii) The activity is necessary for
erosion prevention;
(iii) The activity is limited to less than
an average of one cubic yard per
running foot placed along the bank
within waters of the United States;
(iv) No material is placed in excess of
the minimum needed for erosion
protection;
(v) No material is placed in any
wetland area;
(vi) No material is placed in any
location or in any manner so as to
impair surface water flow into or out of
any wetland area;
(vii) Only clean material free of waste
metal products, organic materials,
unsightly debris, etc. is used; and
(viii) The activity is a single and
complete project. (Sections 10 and 404)
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(14) Minor road crossing fills including
all attendant features, both temporary
and permanent, that are part of a single
and complete project for crossing of a
non-tidal waterbody, provided that the
crossing is culverted, bridged or
otherwise designed to prevent the
restriction of, and to withstand,
expected high flows and provided
further that discharges into any
wetlands adjacent to the waterbody do
not extend beyond 100 feet on either
side of the ordinary high water mark of
that waterbody. A "minor road crossing
fill" is defined as a crossing that
involves the discharge of less than 200
cubic yards of fill material below the
plane of ordinary high water. The
crossing may require a permit from the
US Coast Guard if located in navigable
waters of the United States. Some road
fills may be eligible for an exemption
from the need for a Section 404 permit
altogether (see 33 CFR 323.4). District
engineers are authorized, where local
circumstances indicate the need, to
define the term "expected high flows"
for the purpose of establishing
applicability of this nationwide permit.
(Sections 10 and 404)
(15) Discharges of dredged or fill
material incidental to the construction of
bridges across navigable waters of the
United States, including cofferdams,
abutments, foundation seals, piers, and
temporary construction and access fills
provided such discharge has been
authorized by the US Coast Guard as
part of the bridge permit. Causeways
and approach fills are not included in
trns nationwide permit and will require
an individual or regional Section 404
permit. (Section 404)
(16) Return water from an upland,
contained dredged material disposal
area (see 33 CFR 323.2(d)) provided the
state has issued a site specific or generic
certification under section 401 of the
Clean Water Act (see also 33 CFR
325.2(b)(1)). The dredging itself requires
a Section 10 permit if located in
navigable waters of the United States.
The return water or runoff from a
contained disposal area is
administratively defined as a discharge
of dredged material by 33 CFR 323.2(d)
even though the disposal itself occurs on
the upland and thus does not require a
section 404 permit. This nationwide
permit satisfies the technical
requirement for a section 404 permit for
the return water where the quality of the
return water is controlled by the state
through the section 401 certification
procedures. (Section 404)
(17) Fills associated with small
hydropower projects at existing
reservoirs where the project which
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includes the fill is licensed by the
Federal Energy Regulatory Commission
(FERC) under the Federal Power Act of
1920, as amended; has a total generating
capacity of not more than 1500 kw (2,000
horsepower); qualifies for the short-form
licensing procedures of the FERC (see 18
CFR 4.61); and the district or division
engineer makes a determination that the
individual and cumulative adverse
effects on the environment are minimal
in accordance with § 330.7 (c)(2) and (d).
(Section 404)
(18) Discharges of dredged or fill
material into all waters of the United
States other than wetlands that do not
exceed ten cubic yards as part of a
single and complete project provided the
material is not placed for the purpose of
stream diversion. (Sections 10 and 404)
(19) Dredging of no more than ten
cubic yards from navigable waters of
the United States as part of a single and
complete project. This permit does not
authorize the connection of canals or
other artificial waterways to navigable
waters of the United States (see Section
33 CFR 322.5(g)). (Section 10)
(20) Structures, work, and discharges
for the containment and cleanup of oil
and hazardous substances which are
subject to the National Oil and
Hazardous Substances Pollution
Contingency Plan, (40 CFR Part 300),
provided the Regional Response Team
which is activated under the Plan
concurs with the proposed containment
and cleanup action. (Sections 10 and
404)
(21) Structures, work, discharges
associated with surface coal mining
activities provided they were authorized
by the Department of the Interior, Office
of Surface Mining, or by states with
approved programs urJder Title V of the
Surface Mining Control and Reclamation
Act of 1977; the appropriate district
engineer is given the opportunity to
review the Title V permit application
and all relevant Office of Surface
Mining or state (as the case may be)
documentation prior to any decision on
that application; and the district or
division engineer makes a determination
that the individual and cumulative
adverse effects on the environment from
such structures, work, or discharges are
minimal in accordance with§§ 330.7 (c)
(2) and (3) and (d). (Sections 10 and 404)
(22) Minor work, fills, or temporary
structures required for the removal of
wrecked, abandoned, or disabled
vessels, or the removal of man-made
obstructions to navigation. This permit
does not authorize maintenance
dredging, shoal removal, or river bank
snagging. (Sections 10 and 404)
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(23) Activities, work, and discharges
undertaken, assisted, authorized,
regulated, funded, or financed, in whole
or in part, by another federal agency or
department where that agency or
department has determined, pursuant to
the CEQ Regulation for Implementing
the Procedural Provisions of the
National Environmental Policy Act (40
CFR Part 1500 et seq.), that the activity,
work, or discharge is categorically
excluded from environmental
documentation because it is included
within a category of actions which
neither individually nor cumulatively
have a significant effect on the human
environment, and the Office of the Chief
of Engineers (ATI'N: DAEN-CWO-N)
has been furnished notice of the
agency's or department's application for
the categorical exclusion and concurs
with that determination. Prior to
approval for purposes of this nationwide
permit of any agency's categorical
exlcusions, the Chief of Engineers will
solicit comments through publication in
the Federal Register. (Sections 10 and
404)
(24) Any activity permitted by a state
administering its own Section 404 permit
program for the discharge of dredged or
fill material authorized at 33 U.S.C.
1344(g}-(l) is permitted pursuant to
section 10 of the Rivers and Harbors Act
of 1899. Those activities which do not
involve a section 404 state permit are
not included in this nationwide permit
but many will be exempted by section
154 of Pub. L. 94-587. (See 33 CFR
322.3(a)[2)). (Section 10)
(25) Discharge of concrete into tightly
sealed forms or cells where the concrete
is used as a structural member which
would not other.vise be subject to Clean
Water Act jurisdiction. (Section 404)
(26) Discharges of dredged or fill
material into the waters listed in
paragraphs (a)(26) (i) and (ii) of this
section except those which cause the
loss or substantial adverse modificatioh
of 10 acres or more of such waters of the
United States, including wetlands. For
discharges which cause the loss or
substantial adverse modification of 1 to
10 acres of such waters, including
wetlands, notification to the distriLt
engineer is required in accordance with
section 330.7 of this section. (Section
404).
(i) Non-tidal rivers, streams, and thei.
lakes and impoundments, including
adjacent wetlands, that are located
above the headwaters.
(ii) Other non-tidal waters of the
United States, including adjacent
wetlands, that are not part of a surface
tributary system to interstate waters 01
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navigable waters of the United States
engineer. If the district engineer
(i.e., isolated waters).
determines that such historic properties
(b) Conditions. The following special
may be adversely affected, he will
conditions must be followed in order for
provide the Advisory Council on
the nationwide permits identified in
Historic Preservation an opportunity to
paragraph (a) of this section to be valid:
comment on the effects on such histmic
(1) That any discharge of dredged or
properties or he will consider
fill material will not occur in the
modification, suspension. or revocation
proximity of a public water supply
in accordance with 33 CFR.325.7.
intake.
Furthermore, that, if the permittee before
(2) That any discharge of dredge~ or
or during prosecution of the work
fill material will not occur in areas of
authorized, encounters a historic
concentrated shellfish production unless property that has not been listed or
the discharge is directly related to a
determined eligible for listing on the
shellfish harvesting activity authorized
National Register, but which may be
by paragraph (a)(4) of this section.
eligible for listing in the National
(3) That the activity will not
Register, he shall immediately notify the
jeopardize a threatened or endangered
district engineer;
species as identified under the
(10) That the construction or operation
Endangered Species Act (ESA), or
of the activity will not impair reserved
destroy or adversely modify the critical
tribal rights, including, but not limited
habitat of such species. In the case of
to, reserved water rights and treaty
federal agencies, it is the agencies'
fishing and hunting rights;
responsibility to comply with the
(11) That in certain states, an
requirements of the ESA. If the activity
individual state water quality
may adversely affect any listed species
certificatio'n must be obtained cr waived
or critical habitat, the district engineer
(See § 330.9);
must initiate Section 7 consultation in
(12) That in certain states, an
accordance with the ESA. In such cases,
individual state coastal zone
the district engineer may:
management consistency concurrence
(i) Initiate section 7 consultation and
must be obtained or waived (See
then, upon completion, authorize the
§ 330.10);
activity under the nationwide permit by
(13) That the activity will comply with
adding, if appropriate, activity specific
regional conditions which may have
conditions, or
been added by the division engineer
(ii) Prior to or concurrent with section
(See § 330.8(a)); and
7 consultation he may recommend
(14) That the management practices
discretionary authority (See section
listed in § 330.6 of this part shall be
330.8) or use modification, suspension,
followed to the maximum extent
practicable.
or revocation procedures (See 33 CFR
(c) Further information. (1) District
325.7).
engineers are authorized to determine if
(4) That the activity shall not
significantly disrupt the movement of
an activity complies with the terms and
those species of aquatic life indigenous
conditions of a nationwide permit unless
that decision must be made by the
to 1he waterbody (unless the primary
division engineer in accordance with
purpose of the fill is to impound water);
(5) That any discharge of dredged or
§ 330.7.
fill material shall consist of suitable
(2) Nationwide permits do not obviate
the need to obtain other Federal, state or
material free from toxic pollutants (see
local authorizations required by law.
section 307 of the Clean Water Act] in
(3] Nationwide permits do not grant
toxic amounts:
any property rights or exclusive
(6) That any structure or fill
authorized shall be properly maintained. privileges.
(4) Nationwide permits do not
(7) That the activity will not occur in a
authorize any injury to the property or
component of the National Wild and
rights of others.
Scenic River System; nor in a river
(5) Nationwide permits do not
officially designated by Congress as a
authorize interference with any existing
"study river" for possible inclusion in
or proposed Federal project.
the system, while the river is in an
(d) ModJfication, Suspension or
official study status;
(8) That the activity shall not cause an ' Revocation of Nationwide Permits. The
Chief of Engineers may modify, suspend,
unacceptable interference with
or revoke nationwide permits in
navigation;
accordance with the relevant
(9) That, if the activity may adversely
procedures of 33 CFR 325.7. Such
affect historic properties which the
authority includes, but is not limited to:
National Park Service has listed on, or
adding individual, regional, or
determined eligible for listing on, the
nationwide conditions; revoking
National Register of Historic Places, the
authorization for a category of activities
permittee will notify the district
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or a category of waters by requiring
individual or regional permits; or
revoking an authorization on a case-bycase basis. This authority is not limited
to concerns for the aquatic environment
as is the discretionary authority in
§ 330.8.
§ 330.6

Management practices.

(a) In addition to the conditions
specified in § 330.5 of this Part, the
following management practices shall
be followed, to the maximum extent
practicable, in order to minimize the
adverse effects of these discharges on
the aquatic environment. Failure to
comply with these practices may be
cause for the district engineer to
recommend, or the division engineer to
take, discretionary authority to regulate
the activity on an individual or regional
basis pursuant to § 330.8 of this Part.
(1) Discharges of dredged or fill
material into waters of the United States
shall be avoided or minimized through
the use of other practical alternatives.
(2) Discharges in spawning areas
during spawning seasons shall be
avoided.
(3) Discharges shall not restrict or
impede the movement of aquatic species
indigenous to the waters or the passage
of normal or expected high flows or
cause the relocation of the water [unless
the primary purpose of the fill is to
intpound waters).
(4) If the discharge creates an
impoundment of water, adverse impacts
on the aquatic system caused by the
accelerated passage of water and/or the
restriction of its flow shall be
minimized.
(5) Discharge in wetlands areas shall
be avoided.
(6) Heavy equipment working in
wetlands shall be placed on mats.
(7) Discharges into breeding areas for
migratory waterfowl shall be avoided.
(B) All temporary fills shall be
removed in their entirety.
§ 330.7

Notification procedures.

(a) The general permittee shall not
begin discharges requiring pre-discharge
notification pursuant to the nationwide
permit at § 330.5(a)(26):
(1) Until notified by the district
engineer that the work may proceed
under the nationwide permit with any
special conditions imposed by the
district or division engineer; or
(2) If notified by the district or
division engineer that an individual
permit may be required; or
(3) Unless 20 days have passed from
receipt of the notification by the district
engineer and no notice has been
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received from the district or division
engineer.
(b) Notification pursuant to the
nationwide permit at § 330.S(a)(26) must
be in writing and include the
information listed below. Notification is
not an admission that the proposed
work would result in more than minimal
impacts to waters of the United States; it
simply allows the district or division
engineer to evaluate specific activities
for compliance with general permit
criteria.
(1) Name, address, and phone number
of the general permittee;
(2) Location of the planned work;
(3) Brief description of the proposed
work, its purpose, and the approximate
size of the waters, including wetlands,
which would be lost or substantially
adversely modified as a result of the
work; and
(4) Any specific information required
by the nationwide permit and any other
information that the permittee believes
is appropriate.
(c) District engineer review of
notification. Upon receipt of

notification, the district engineer will
promptly review the general permittee's
notification to determine which of the
following procedures should be
followed:
(1) If the nationwide permit at
§ 330.S(a)(26) is involved and the district
engineer determines either, (i) the
proposed activity falls within a class of
discharges or will occur in a category of
waters which has been previously
identified by the Region~
Administrator, Environmental Protection
Agency; the Regional Director, Fish and
Wildlife Service; the Regional Director,
National Marine Fisheries Service; or
the heads of the appropriate state
natural resource agencies as being of
particular interest to those agencies; or
(ii) the particular discharge has not been
previously identified but he believes it
may be of importance to those agencies,
he will promptly forward the
notification to the division engineer and
the head and appropriate staff officials
of those agencies to afford those
agencies an adequate opportunity before
such discharge occurs to consider such
notification and express their views, if
any, to the district engineer concerning
whether individual permits should be
required.
(2) If the nationwide permits at
§ 330.5(a) (7), (17), or (21) are involved
and the Environmental Protection
Agency, the Fish and Wildlife Service,
the National Marine Fisheries Service or
the appropriate state natural resource or
water quality agencies forward concerns
to the district engineer, he ·will forward
tl10se concerns t. the division engineer
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together with a statement of the factors
pertinent to a determination of the
environmental effects of the proposed
discharges, including those set forth in
the 404(b)(1) guidelines, and his views
on the specific points raised by those
agencies.
(3) If the nationwide permit at
§ 330.5(a)(21) is involved the district
engineer will give notice to the
Environmental Protection Agency and
the appropriate state water quality
agency. This notice will include as a
minimum Hte information required by
paragraph (b) of this section.
(d) Division engineer review of
notification. The division engineer will

review all notifications referred to him
in accordance with paragraph (c)(l} or
(c}(2) of this section. The division
engineer will require an individual
permit when he determines that an
activity does not comply with the terms
or conditions of a nationwide permit or
does not meet the definition of a general
permit (see 33 CFR 322.2(f) and 323.2(n)J
including discharges under the
nationwide permit at § 330.5(a}(26)
which have more than minimal adverse
environmental effects on the aquatic
environment when viewed either
cumulatively or separately. In reaching
his decision, he will review factors
pertinent to a determination of the
environmental effects of the proposed
discharge, including those set forth in
the 404(b)(1) guidelines, and will give
full consideration to the views, if any, of
the federal and state natural resource
agencies identified in paragraph (c) of
this section. If the division engineer
decides that an individual permit is not
required, and a federal or appropriate
state natural resource agency has
indicated in writing that an activity may
result in more than minimal adverse
environmental impacts, be will prepare
a written statement, available to the
public on request, which sets forth his
response to the specific points raised by
the commenting agency. When the
division engineer reaches his decision
he will notify the district engineer. who
will immediately notify the general
permittee of the division engineer's
decision.
§ 330.8 Discretionary authority.

Except as provided in paragraphs (c)
(2) and (d) of this section, division
engineers on their own initiative or upon
recommendation of a district engineer
are authorized to modify nationwide
permits by adding regional conditions or
to override nationwide permits by
requiring individual permit applications
on a case-by-case basis, for a category
of activities. or in specific geographic
areas. Discretionary authority will be
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based on concerns for the aquatic
environment as expressed in the
guidelines published by EPA pursuant to
section 404(b}(1). (40 CFR Part 230}
(a} Activity Specific conditions.

Division engineers are authorized to
modify nationwide permits by adding
individual conditions on a case-by-case
basis applicable to certain activities
within their division. Activity specific
conditions may be added by the District
Engineer in instances where there is
mutual agreement between the district
engineer and the permittee. Furthermore,
district engineers will condition NWPs
with cQnditions which have been
imposed on a state section 401 water
quality certification issued pursuant to
§ 330.9 of this Part.
(b) Regional conditions. Division
engineers are authorized to modify
nationwide permits by adding
conditions on a generic basis applicable
to certain activities or specific
geographic areas within their divisions.
In developing regional conditions,
division and district engineers will
follow standard permit processing
procedures as prescribed in 33 CFR Part
325 applying the evaluation criteria of 33
CFR Part 320 and appropriate parts of 33
CFR Parts 321, 322, 323, and 324.
Division and district engineers will take
appropriate measures to inform the
public of the additional conditions.
(c) Individual permits-(1) Case-byCase. In nationwide permit cases where

additional individual or regional
conditioning may not be sufficient to
address concerns for the aquatic
environment or where there is not
sufficient time to develop such
conditions under paragraphs (a) or (b) of
this section, the division engineer may
suspend use of the nationwide permit
and require an individual permit
application on a case-by-case basis. The
district engineer will evaluate the
application and will either issue or deny
a permit. However, if at any time the
reason for taking discretionary authority
is satisfied, then the division engineer
may remove the suspension, reactivating
authority under the nationwide permit.
Where time is of the essence, the district
engineer may telephonically recommend
that the division engineer assert
discretionary authority to require an
individual permit application for a
specific activity. If the division engineer
concurs, he may orally authorize the
district engineer to implement that
authority. Oral authorization should be
followed by written confirmation.
(2) Category. Additionally. a:ter
notice and opportunity for public
hearing, division engineers may decide
that individual permit appiications
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should be required for categories of
activities, or in specific geographic
areas. However, only the Chief of
Engineers may modify, suspend, or
revoke nationwide permits on a
statewide or nationwide basis. The
division engineer will announce the
decision to persons affected by Ute
action. The district engineer will then
regulate the activity or activities by
processing an application(s) for an
individual permit(s) pursuant to 33 CFR
Part 325.
(d) For the nationwide permit found at
§ 330.5(a)(26), after the applicable
provisions of§ 330.7(a) (1) and (3) have
been satisfied, the permittee's right to
proceed under the general permit may
be modified, suspended, or revoked only
in accordance with the procedure set
forth in 33 CFR 325.7.
(e) A copy of all modifications or
revocations of activities covered by
nationwide permits will be forwarded to
the Office of the Chief of Engineers,
ATTN: DAEN-CWO-N.
§ 330.9 State water quality certification.

(a) State water quality certification is
required for nationwide permits which
may result in any discharge into waters
of the United States. If a slate issues a
water quality certification which
includes special conditions, the district
engineer will add these conditions as
conditions of the nationwide permit in
that state. However, if such conditions
do not comply with the provisions of 33
CFR 325.4 or if a state denies a required
401 certification for a particular
nationwide permit, authorization for all
discharges covered by the nationwide
permit within the state is denied without
prejudice until the state issues an
individual or generic water quality
certification or waives its right to do so.
A district engineer will not process an
individual permit application for an
activity for which authorization has
been denied without prejudice under the
nationwide permit program. However, if
the division engineer determines that it
would otherwise be appropriate to
exercise his discretionary authority,
pursuant to § 330.8, to override the
nationwide permit or permits in
question, he may do so, and the district
engmeer may proceed with the
processing of individual permit
applications. In instances where a state
has denied the 401 water quality
certification for discharges under a
particular nationwide permit, applicants
must furnish the district engineer with
an individual or generic 401 certification
or a copy of the application to ~he state
for the certification. If a state fails to act
within a reasonable period of time (see
§ 325.2(b)(1)(ii)), a waiver will be
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presumed. Upon receipt of an individual
or generic certification or a waiver of
certification, the proposed work is
authorized under the nationwide permit.
If a state issues a conditioned individual
certification, the district engineer will
include those conditions that comply
with 33 CFR 325.4 as special conditions
of the nationwide permit (see 33 CFR
Part 330.8(a)) and notify the applicant
that the work is authorized under the
nationwide permit provided all
conditions are met.
(b) Certification requirements for
nationwide permits fall into the
following general categories:
(1) No certification required.
Nationwide permits numbered 1, 2, 4, 5,
8, 9, 10, 11, and 19 do not involve
activities which may result in a
discharge and therefore 401 certification
is not applicable.
(2) Certification sometimes required.
Nationwide permits numbered 3, 6, 7, 13,
20, 21, 22, and 23 each involve various
activities, some of which may result in a
discharge and require certification, and
others of which do not. State denial of
certification for any specific nationwide
permit in this category affects only those
activities involving discharges. Those
not involving discharges remain in
effect.
(3) Certification required. Nationwide
permits numbered 12, 14, 15, 16, 17, 18,
24, 25, and 26 involve activities which
would result in discharges and therefore
401 certification is required.
(c) District engineers will take
appropriate measures to inform the
public of which waterbodies or regions
within the state, and for which
nationwide permits, an individual401
water quality certification is required.
§ 330.10 Coastal zone management
consistency determination.

In instances where a state has not
concurred that a particular nationwide
permit is consistent with an approved
coastal zone management plan,
authorization for all activities subject to
such nationwide permit within or
affecting the state coastal zone agency's
area of auHtority is denied without
prejudice until the applicant has
furnished to the district engineer a
coastal zone management consistency
determination pursuant to section 307 of
the Coastal Zone Management Act and
the state has concurred in it. If a state
does not act on an applicant's
consistency statement within six months
after receipt by the state, consistency
shall be presumed. District engineers
will take appropriate measures to inform
the public of which waterbodies or
regions within the state, and for which
nationwide permits, such individual
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consistency determination is required.
District engineers will not process any
permit application for an activity which
has been denied without prejudice
under the natio~wide permit program.
However, if the division engineer
determines that it would otherwise be
appropriate to exercise his discretionary
authority, pursuant to § 330.8, to
override the nationwide permit or
permits in question, he may do so, and
the district engineer may proceed with
the processing of individual permit
applications.
§ 330.11

Nationwide permit verification.

(a) General permittees may, and in
some cases must, request from a district
erigineer confirmation that an activity
complies with the terms and conditions
of a nationwide permit. District
engineers will respond promptly to such
requests. The response will state that
the verification is valid for a period of
no more than two years or a lesser
period of time if deemed appropriate.
Section 330.12 takes precedence over
this section, therefore, it is incumbent
upon the permittee to remain informed
of changes to nationwide permits.
(b) If the district engineer decides that
an activity does not comply with the
terms or conditions of a nationwide
permit, he will so notify the person
desiring to do the work and indicate that
an individual permit is required (unless
covered by a regional permit).
(c) If the district engineer decides that
an activity does comply with the terms
and conditions of a nationwide permit
he will so notify the general permittee.
In such cases, as with any activity
which qualifies under a nationwide
permit, the general permittee's right to
proceed with the activities under the
nationwide permit may be modified,
suspended, or revoked only in
accordance with the procedures of 33
CFR 325.7.
§ 330.12 Expiration of nationwide permits.

The Chief of Engineers will review
nationwide permits on a continual basis,
and will decide to either modify, reissue
(extend) or revoke the permits at least
every five years. If a nationwide permit
is not modified or reissued within five
years of publication in the Federal
Register, it automatically expires and
becomes null and void. Authorization of
activities which have commenced or are
under contract to commence in reliance
upon a nationwide permit will remain in
effect provided the activity is completed
within twelve months of the date a
nationwide permit has expired or wau
revoked unless discretionary permit
authority has been exercised iu
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accordance with § 330.8 of this Part or
modification, suspension, or revocation
procedures are initiated in accordance
with the relevent provisions of 33 CFR
325.7. Activities completed under the
authorization of a nationwide permit
which was in effect at the time the
activity was completed continue to be
authorized by that nationwide permit.
[FR Doc. 86-25301 Filed 11-12-86; 8:45am]
BILLING CODE 37to-92-M
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DEPARTMENT OF DEFENSE
Corps of Engineers, Department of
the Army
33 CFR Parts 230 and 325
Environmental Quality; Procedures for
Implementing the National
Environmental Policy Act (NEPA)
AGENCY:

U.S. Army Corps of Engineers,

DoD.
ACTION:

Final rule.

This final rule replaces the
regulation (ER 200-2-2) issued by the
U.S. Army Corps of Engineers on August
25, 1980, as amended on March 2, 1981,
which has served as the Corps
implementing regulation for NEPA (42
U.S.C. 4321 et seq.). This action is taken
to comply more fully with the Council on
Environmental Quality's (CEQ)
Regulations for Implementing; the
Procedural Provisions of NEPA (40 CFR
Parts 1500-1508). Proposed revisions to
the Corps regulation were published for
public comment on January 11, 1984 (49
FR 1387-1399).
The purpose of this final rule is to
clarify and streamline the Corps NEPA
requirements on activities for Federal
water resource development projects
and related lands. In addition, the Corps
NEPA regulation governing the
Department of the Army's regulatory
activities (33 CFR Part 325, Appendix B)
has been modified to reflect judicial
rulings subsequent to our previous
regulation and to reduce unnecessary
delays and paperwork consistent with
the CEQ-NEPA regulations,
recommendations of the Presidential
Task Force on Regulatory Relief, and
recommendations of CEQ.
EFFECTIVE DATE: March 4, 1988.
ADDRESS: Office of the Chief of
Engineers, ATTN: CECW-RE, 20
Massachusetts Avenue NW ..
Washington, DC 20314-1000.

SUMMARY:

FOR FURTHER INFORMATION CONTACT:

Mr. Richard Makinen, (202) 272...{)166 for
Part 230 and ·Ms. Janet O'Neill, (202)
272...{)201 for Part 325, Appendix B.
SUPPLEMEIUARV INFORMATION:

Classification
The Secretary of the Army has
determined that this revision is not a
"major" rule within the meaning of
Executive Order (E.O.) 12291. This is
because the revision will not: (1) Have
an annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
geographic regions, or Federal, State. or
local governmental agencies; or (3) have
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significant adverse effects on
competition, employment, investment
productivity, innovation, or on the
ability of a United States-based
enterprise to compete with foreignbased enterprise in domestic or export
markets.
The purpose and intended effect of
this revision is to streamline the Corps
NEPA procedures consistent with
improved management techniques to
reduce unnecessary delays and
paperwork. This rule is also intended to
make the regulation consistent with
judicial rulings. No increased paperwork
burden is imposed by the revision.
This revision was submitted to the
Office of Management and Budget
(OMB) for review as required by E.O.
12291.
Regulatory Analysis
Under E.O. 12291, the Department of
the Army must determine if a regulation
is "major" and, therefore, subject to a
Regulatory Impact Analysis. Because
the Department of the Army believes
that this revision is not "major", it is not
subject to such an analysis.
Background
On 11 January 1984, a notice of
proposed rule 33 CFR Part 230,
Environmental Quality, Procedures for
Implementing the National
Environmental Policy Act (NEPA), was
published in the Federal Register (49 FR
1387-1399). A 60-day period for public
review was provided. During this period,
44 letters of comment were received
from a broad spectrum of interests
including individuals, corporations,
environmental groups, local and
national associations, State, local and
Federal agencies.
Overall response to the proposed
rules varied widely with perceptions
being divided clearly between natural
resource conservation interests and the
resource users and developers. Six
commenters expressed unreserved
approval of the regulation and twentythree indicated strong support for
streamlining NEPA procedures but
recommended additional actions which
would further streamline and simplify
procedures. Nine respondents, while
recognizing the stated purpose to
streamline and reduce paperwork,
questioned whether such streamlining
and paperwork reduction would be
achieved at the expense of other more
important NEPA and CEQ mandates.
Two such respondents stated that the
proposal would undermine NEPA and
another suggested that it would be
counter productive with respect to
delays, confusion and litigation.

It should be noted that many
comments supported the proposed
regulations. However, that support was
not repeated on a paragraph-byparagraph basis and is not repeated
herein on that basis. The Army has
considered and evaluated each of the
comments received and has developed
responses. Many comments resulted in
corresponding changes to the rules.
Conversely, some did not. Keeping in
mind both points of view, the Corps has
endeavored to further clarify and
streamline the procedures where
possible but also to reaffirm the
environmental, action-forcing purposes
of NEPA and the CEQ regulations.
Additionally, the Environmental
Protection Agency determined that the
proposed regulation would have
unsatisfactory impacts on the quality of
the environment and referred the matter
to CEQ on February 25, 1985. The major
issues of the referral concerned the
scope of the Corps NEPA review of
regulatory actions, clarification of the
purpose and need, elimination of the
requirement to discuss alternatives for
non-water dependent activities in an EA
for a non-controversial regulatory
action, and the proposed 50-page limit
for the text of an EIS. CEQ published its
findings and recommendations on the
referral in the Federal Register on June
12, 1987 (52 FR 22517-22523). We have
revised the final regulation to
incorporate CEQ's recommendations
and have adopted their suggested
language on the scope of analysis issue
that addresses the determination of the
extent of cumulative Federal control and
responsibility.
The following discusses the comments
and Army's responses to the general and
specific concerns expressed on the
proposed rules. Copies of all written
comments received have been provided
to CEQ and are available for public
inspection at the Office of the Chief of
Engineers, Room 7119C, 20
Massachusetts Avenue, NW.,
Washington, DC. Copies of the final rule
are also available upon request.

General Comments Main Text
One of the most frequent issues noted
in the comments was that the regulation
is difficult to use because excessive
amounts of information have been
deleted from the existing regulation and
replaced with references to CEQ
regulations and other Corps internal
guidance. A review of the Corps existing
regulations on NEPA procedures
indicated that a complete revision was
necessary because it contained too
much material not directly pertinent to
implementing NEPA requirements, was
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too long, redundant in some cases,
paraphrased or duplicated CEQ
regulations, and contained agency
informational g1,1idance which is
contained elsewhere in internal
directives. This final rule reflects Army's
efforts to reduce the length of the
regulation by the use of appropriate
references to CEQ regulations for
implementing procedures, and to
eliminate needless repetition. By the use
of references the guidance in the CEQ
regulation stands, and this final rule is
intended to be used in conjunction with
the CEQ regulation as a supplement. It
does not modify the intent of CEQ
regulations. The Corps will continue to
develop and implement environmental
protection procedures consistent with
applicable laws and statutes while
maintaining the environmental review
responsibilities under NEPA. 40 CFR
1507.3 specifically prohibits agency
regulations from paraphrasing CEQNEPA regulations or restating
environmental policy. They are required
to be procedural in nature only.
In addition, we have moved those
portions of the regulation pertaining to
regulatory actions (i.e. "Appendix B") to
the regulations gove-rning that program.
Appendix B is now published at 33 CFR
Parl325, Appendix B. We have reserved
Appendix B at Part 230.
A number of commenters felt that the
regulation is overly broad and open to
varied interpretations with wide
discretion given to district commanders.
Specific examples cited as potential
problem areas include actions normally
requiring an EIS, emergency actions,
inappropriate categorical exclusions,
and determination of procedural
requirements. We believe that these
issues are adequately discussed in the
specific comments section of the
preamble which follows. In general, we
have revised the specificity of several
sections of the final regulation to be as
responsive as possible to the concerns
expressed. In addition, a provision has
been added to require a periodic review
of the Corps experience in the use of
categorical exclusions to determine if
modifica lion of these exclusions is
needed. The regulation reflects Army's
policy to allow the distric.:t commander
as much discretion .as possible in
carrying out the Civil Works mission
consistent with statutory responsibilities
and other essential considerations of
national policy.
General Comments (Appendix B)
The majority of comments received on
Appendix B focused on categorical
exclusions. scope of analysis for NEPA
documents, and the discussion of
alternative:.. The aadition of a
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categorical exclusion paragraph is based·
on a review of the Corps regulatory
experience over the past four years
which has shown that considerable lime
and resources have been expended on
preparing environmental assessments
for proposed permit actions which do
not individually or cumulatively cause
significant environmental effects. The
proposed rule lists the actions which fit
this category. In the final rule we have
modified the language covering these
exclusions in response to comments to
achieve more compatibility between the
categorical exclusions for permit
applicants and those for Corps projects
and activities. In addition, we have
deleted the categorical exclusion
covering concrete structures and
headwalls for intake and outfall pipes
because the environmental sensitivity
and potential impacts related to these
types of actions should be evaluated
through the EA process. Also, the
procedures which would allow district
commanders to authorize additional
categorical exclusions has been deleted
and replaced by a procedure which calls
for a headquarters approval of proposed
modifications to the list of categorical
exclusions to achieve Corps-wide
consistency. We believe that the Corps
public interest review, section 404(b)(l)
guidelines, and the existing coordination
and certification requirements with
concerned Federal, State and local
governmental agencies provide
adequate environmental safeguards for
these types of minor actions. A
requirement to prepare and process an
EA for these types of actions_would not,
in and of itself, increase the
consideration <md evaluation of the
significance of environmental effects
and would unly increase cost and time
without any commensurate benefit to
the decisionmaking process.
Because the "scope of analysis" issue
has generated considerable interest and
some cpnfusion, it might be helpful to
review the concepts involved. The Corps
of Engineers inquiry begins with a
permit application which is evaluated,
usually resulting in the issuance of a
permit, often with special conditions
that modify the project, or permit denial.
The Corps evaluation of an eventual
action on the permit application is, by
definition, the "Federal action" for
NEPA purposes (see 40 CFR
1508.18(b)(4)). The "scope of analysis"
issue arises when the application for a
Corps permit covers only a part of a
larger project (e.g., the application for a
Corps permit for a pier which is part of a
larger, upland oil refinery project). In
such a case, the Corps must determine
the "scope of analysis" which will guide
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all of our inquiries under NEPA; that is,
what portion of the total project"' ill the
Corps cover in its EA describing the
work, the range of environmental cffecl'l
of that work, alternatives to the
proposed work, etc. Based on the scope
of analysis adopted, the Corps
determines whether the proposed work
would constitute a "major Federal
action significantly affecting the quality
of the human environment", i.e. whe ther
an EIS must be prepared. As explained
in the regulation, the scope of analysis
the Corps will use for permit cases
normally will cover the regulated
activity (e.g., the pier) plus whate\'er
other portions of the project the Corps
determines to be within Federal control
and responsibility for the particular ca se
in question.
It is our intention to follow the judicial
rulings clarifying the limits of Federal
action for NEPA purposes when Federal
agencies issue permits for private
actions. NEPA requires Federal agencies
to consider the direct and indirect
consequences of Federal actions, not
State or private actions. When the
Federal action is the issuance of a 404
permit, then the activity which would be
authorized by the permit is the subject
of the NEPA document.
The Corps authorizes the discharge of
dredged or fill material in 404 permits.
Therefore, the activity the Corps studies
in its NEPA document is the discharge of
dredged or fill material. Similarly, under
its Rivers and Harbors Act Section 10
authority, the Corps regulates work and
structures in navigable waters of the
United States. Therefore, the activities
evaluated in the NEPA document are
those subject to section 10 of the Rivers
and Harbors Act. The same principle
applies to Corps authorities under
section 103 of the Ocean Dumping Act.
Although it specifies a broad range of
impacts which must be considereu,
NEPA does not expand the authority of
the Corps to either approve or
disapprove activities outside waters of
the United States. In other words,
construction of the upland facility may
proceed without a Corps permit. The
only activity legally dependent on Corps
action is the permitted activity. The
Corps NEPA document should address
all aspects of the activity within its
jurisdiction.
We recognize, however, that in
appropriate circumstances, the scope 01
analysis should be expanded to include
portions of the project outside Corps
jurisdiction. The circumstances under
which the scope should be expanded
beyond the limits of jurisdiction involve
those cases where the Corps has
sufficient control and responsibility for
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the activities undertaken by the nonFederal parties so that L'le
environmental impacts are essentially a
product of Federal action.
The phrase "control and
responsibility" is taken from judicial
language but has proven difficult to
articulate in regulations. As we gain
case-specific field experience with the
interpretation of the phrase "control and
responsibility", it is our intention to
further develop factors to be used as
guidance to field officials in specific
cases. Four factors have been developed
from existing case law and are included
in the regulation as examples of what
typical factors might be.
Generally, in order to prevent the
unwarranted situation where "the
Federal tail wags the non-Federal dog",
the scope of analysis would be confined
to the environmental effects of only the
activity requiring a Corps permit. One
specific application of the rule adopted
at paragraph 7b(2) of Appendix B of this
regulation on scope of analysis arises
when a pipeline or electric utility line
requires a Corps permit to cross a
navigable water of the United States. In
that situation, only the specific activity
requiring a Corps permit (i.e., the
crossing) including the structures in the
immediate vicinity which affect the
location and configuration of the
crossing, would be analyzed to
determine whether the crossing would
result in a significant environmental
impact. The entire length of the pipeline
or utility line should not be analyzed
unless, in the judgment of the district
commander, there is sufficient control
and responsibility of the Corps of
Engineers over the entire project to
warrant an expanded analysis.
This example is taken from the Eighth
Circuit's Winnebago Tribes of Nebraska
v. Ray 621 F. 2d 269 (8th Cir., 1980), cert.
denied, 449 U.S. 836 (1980), decision
which addressed a situation where a
power transmission line crossed a
waterway. It was ruled that the Corps
did not have control over the entire
route of the power line so it was
reasonable to limit its environmental
review to the immediate vicinity of the
crossing. As another example, in the
Fifth circuit decision, Save the Bay v.
Corps of Engineers 610 F. 2d 322 (5th
Cir., 1980), the Corps did not review the
environmental effects of an entire
chemical plant even though the outfall
strudure from the plant needed a Corps
permit. This was because the Corps
deemed the outfall to be a minor feature
of the overall project and not sufficient
to "Federalize" the project; the Fifth
Circuit upheld this determination. Also,
there were alternatives available to the
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chemical company that would not
require a Corps permit.
Because of the wide variety of Corps
regulatory situations, the degree of
Federal responsibility or interest varies.
We have not attempted to define at
what point there is sufficient Federal
control or responsibility over the entire
project to "Federalize" it for NEPA
purposes. We have entrusted this
decision to the district commander to be
based on a reasonable evaluation of the
case-specific factual situation. In
response to comments from the public
and governmental agencies, we have
reworded this provision to state more
clearly our intentions, and to ensure
flexibility and discretion for the district
commander.
The language of this section reflects
the reduction of paperwork and
unnecessary regulations consistent with
the policy goals of the Administration
and decisions of the Federal courts. This
language also reflects the judgment of
Army regarding certain examples to be
considered by Corps project managers
in determining the scope of analysis for
NEPA documents prepared in
connection with the regulatory program.
Whatever portion of the project we
choose to cover in the scope of analysis,
that analysis will include all direct,
indirect, and cumulative impacts.
The final rule on the "scope of
analysis" issue adds another important
requirement: whatever scope of analysis
the Corps adopts for NEPA purposes for
evaluation of impacts and alternatives
must also serve as the scope of analysis
for purposes of analyzing the expected
benefits of a proposal. This rule is
derived from the decision in Sierra Club
v. Siegler 695 F. 2d. 957 (5th Cir., 1983).
The alternatives paragraph also
generated numerous comments. The
central point at issue was that the
language in the proposed rule was read
by some as limiting the Corps review of
alternatives to those favorable to the
applicant rather than requiring a review
of a broad range of alternatives from a
public interest perspective. The Corps
position in developing the language in
this paragraph was to consider
alternatives which are practicable and
feasible in light of the underlying
purpose and need for the proposal
which, on occasion, is limited to the
applicant's purpose and need. It is our
clear intent to examine all reasonable
alternatives, including all public
alternatives, if appropriate, but at the
same time to not require costly and
time-consuming evaluation of
conjectural alternatives, the
implementation of which would be
remote and speculative.
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We believe that we have interpreted
correctly NEPA and CEQ regulations
consistent with recent decisions of the
Federal court1>, while maintaining
environmental responsibilities
mandated by Congress. Once again, in
response to public and agency
comments, we have reworded this
provision to clarify its intent and to
insure that only reasonable (and that all
reasonable) alternatives may be
considered by the district commander.
We also received one general
comment expressing concern about
integration of the NEPA review, other
environmental reviews, and permit
requirements. Our intent in this
regula lion and those governing the
Corps regulatory program (33 CFR Parts
320 through 330) is to emphasize the
need for timely action by doing all
environmental reviews concurrently
with the processing and evaluation of
the permit application. Step by step
procedures are not specified because of
the variation in types of reviews and
regulatory actions.
Comments on Specific Sections
Section 230.3 References.
Comment: The listing of Corps
regulations should include a title, other
identifying information and the means of
accessing each of the references cited.
The 18 references listed are of little
assistance to persons unfamiliar with
the content or availability of internal
Corps regulations.
Response: We recognize that the
extensive list, without identification,
would not mean much to an outside
reviewer and have limited the list to
those cited and have identified the
references by title. The list of references
should only be considered as an
informational guide to useful documents
with which a user may wish to be
familiar and is not intended to be allinclusive or incorporated by reference
as part of the regulation.
Section 230.5 Responsible officials.
Comment: Three commenters
suggested that the section in the existing
regulation dealing with policy should
not be deleted. They felt that it should
be reinstated in the final regulation to
establish a policy and guidance
framework needed to interpret specific
implementation procedures sJch as
those dealing with alternatives and
wetlands.
Response: 40 CFR 1507.3 requires that
implementing regulations be confined to
the development of implementing
procedures and may not paraphrase
CEQ-NEPA regulations. The Corps
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regulation is so structured. The policies
in NEPA and CEQ regulations continue
to be this agency's policies. New § 230.5
notes the officials responsible for
various environmental actions.

preamble to clarify that-the district
commanders are not excused from their
environmental re.s ponsibilities in .
emergency situations.
Response: The final regulation has
been revised to clarify the district
commanders' requirements.
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agency. Commentors point out that s'Jme
of these actions could possibly have
serious environmental and operatio,.al
impacts which might be overlooked
because review would be limited. We
concur that a case by case
Section 230.6 Actions normally
enviro-n mental review of the proposed
requiring an EJS.
action would ensure that the integrity of
Section
230.9
Categorical
£l(clusio11s
Comment: Eight commenters noted
the affected Corps project would not be
that this section is confusing and may
Comment: The issue most frequently
compromised by the addition of these
contradict the intent of NEPA. They
addressed in the comments was the
facilities.
noted that the degree of impact should
addition of certain minor actions to be
We have consolidated the proposed
determine whether an EIS is prepared,
categorically excluded. There was
lists of activities authorized by grants at
not some ill-defined geographic area,
concern for the need for a clearer
Corps projects. Such activities, in order
legislative status, judgmental standards
restrictive definition of when a
to be categorically excluded, must have
or potential for litigation. In general. the
categorical exclusion would be used.
been addressed in earlier Corps
terms used (major, significant) should be Nearly every categorical exclusion was
documentation.
defined and specific criteria applicable
cited or questioned. Several commenters
Based on the comments we have also
noted that certain categorically
to Corps projects and permit cases
consolidated and modified the language
should be provided for district
excluded actions could result in serious
concerning real estate grants for rightscommander guidance.
environmental effects. Also, several
of-way to categorically exclude only
Response: In drafting the January
commenters suggested that the list of
minor utility distribution and collection
1984, proposal, we attempted to classify
categorical exclusions be expanded. A
lines,
including irrigation. Grants of
typical Corps projects by degree of
common theme among the letters was
leases or easements for other than minor
impact. Howe:ver, we found that the ,
that the categorical exclusions for the
electric transmission lines, oil and gas
impacts of specific types of projects
Corps projects and activities were more
transmission lines, road and highway
generous than for permit applicants, as
vary so widely that such classifications
rights-of-way,
lands fills, and sewage
reflected in 33 CFR Part 325, Appendix
would have too many exceptions to be
and water treatment facilities, have
B.
meaningful. For example, a levee in a
Response: In developing the proposed - been added to the list of actions
certain locaUon or of a particular size
normally requiring an EA (§ 230.7{e) of
may or maynot have significantimpacts regulation, Corps field offices furnished
the regulation). Grants for canals,
data based on four years of field
depending upon many variables. The
ditches,
dikes, retarding structures, etc.
experience showing minor actions that
descriptions of such categorical
used in connection with fish and wildlife
were addressed by EA/FONSI and
exclusions would contain so many
conservation and development programs
never resulted in preparation of an EIS,
caveats as to be ineffective in providing
been deleted as a categorical
have
We screened the incoming data and
useful guidance.
exclusion.
prepared the proposed list for CorpsThe most reasonable and concise
We concur with comments that
wide consistency. Based on the
manner in which to describe actions
appropriate NEPA documentation
comments received in response to the
which normally do and do not require
should be accomplished for emergency
proposed rules and our continuing
an EIS turned out to be general
projects constructed under section 14
categories of legislative authority. These internal review, we have decided to
and section 3 authority if time
delete or modify certain categorical
are broad categories which fit the
constraints render this practicable and
exclusions.
generality and are intended to signal the
have relocated these projects for
We have revised the maintenance
public and the district commander what
procedural compliance under § 230.8 of
- dredging exclusion to cover only minor
may be anticipated in normal
the regulation. {Emergency Actions}.
actions using existing disposal sites.
circumstances.
Some of the commenters suggested
These recurring actions over the years
Definitions of terms are those used in
that many of the proposed categorical
have had an insignificant effect on the
the CEQ-NEPA regulations. They are
exclusions may have the potential to be
environment. Moreover, environmental
not further defined by this regulation in
environmentally damaging. We believe
safeguards are also provided by
order to avoid unintended modifications
compliance requirements with the Clean - that the introductory paragraph to this
to the CEQ-NEPA meanings.
section clearly puts the district
Water Act, CoastaTZone Management,
Section 230.7 Actiof!S normaJ!y
etc. The proposed exclusion covering the commander on alert for circumstances
requiring an EA but not necessarily an
which may di-ctate the need to prepare
disposal of less than 50,000 cubic yards
EIS.
an EA or an EIS. and further, that
of uncontaminated dredged material at
an upland site·has been deleted because categorical exclusion does not exempt
Comment· Seven commenters
provided similar or related'comments <in of objections to the difficulty in applying an-action from,;:mnpliance with other
Federal laws. While the possibility
specific or limiting Corps-wide criferia
§ 230.6.
for-this type of placement. We agree that exists that under certain conditions an
Response: We believe that the
activity could cause a significant impact,
upland disposal site-impacts may
response prepared for § 230.6 on actions
we believe that such circumstant:es
involve a broad spectrum of normally .requiring an EIS would apply
would be extremely rnre, would be
environmental or .other factors which
generally to the comments raised
recognized and would be treated ItS
are not .readily discernable and should
concerning the ·use of EAs.
-excepti-ons to.the categorical exclusion.
not be aP.proved.without-review. ,
Section 230.8 - Emergency actions.We have -deleted t:Jre-'exclusion for
Individual judgment ori a case-by-case
Comment: The general concern
basis, as a I_".esult of the continuing
facilities at Corps projects such as
environmental review process, is still
expressed by four commenters was that
hydropower facilities, which are subject
the proposed regulation does not ta.o.ther EederaLa_gency..authority and
necessar-y wRe.n fieciding whether an
conform to the intent stated in the
are categorically excluded by that
individual activity in a categorical
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exclusion grouping should have explicit
environmental documentation. In
addition, we have added a review
requirement to assess the categorical
exclusions and modify or delete them if
future assessment indicates a need to do
so.

Section 230.10 Environmental
Assessment [EA)
Comment: One commenter noted that
the statement of purpose of an EA is too
narrowly defined, that part (b) requires
corrective wording to better correspond
to 40 CFR 1508.9, and that certain
agency procedures have been deleted
without explanation.
Response: Part (a) of this section has
been revised to describe accurately the
purpose of an EA. Also, part [b) has
been modified to correspond to the
wording in 40 CFR 1508.9.
We have deleted requirements
beyond those in 40 CFR 1508.9. The EA
will reflect the results of necessary
environmental studies and analyses and
required coordination or consultation
activities in connection with a proposed
action to provide the basis for
determining whether to prepare an EIS
or a finding of no significant impact
[FONSI).
It is important that the reader
understand that the term
"environmental assessment" describes
not only a document, but is also
considered a process by which impacts
or effects of a proposed action are
identified and evaluated. This process is
started at the outset of the consideration
of a proposed action, continues with
other technical studies (informal
coordination, literature searches, site
visits, etc.). and culminates in a
determination whether an EIS or EA is
required. Additional information on
combining or integrating the EA into
various Corps reports has been added.
Section 230.11 Finding of No
Significant Impact [FONSI).
Comment: Several commenters noted
inconsistencies between the preamble
which states that the FONSI is the
decision document of the responsible
official and as such is not subject to
review and comment through the
coordination process, while the
proposed rule calls for circulation and
review of the EA and FONSI for certain
Corps planning reports. Also. the
Environmental Protection Agency (EPA)
commented that the EA and FONSI for
all Corps actions should be sent to EPA
to allow that agency to carry out its
authorities under sections 176(c) and 309
of the Clean Air Act, as amended.
Response: To eliminate the confusion
over the circulation of the FONSJ, we
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have modified the regulation by
including certain specific procedural
details covering various types of actions
for which the 30-day review of the EA
and draft FONSI applies. minor or
routine actions which only require
circulation of the notice of availability
of the FONSI and operation and
maintenance activities involving the
discharge of dredged or fill material
where the widely circulated public
notice will-note the FONSI
determination.
Corps reports meeting the criteria set
forth in 40 CFR 1501.4(e)[2) are always
sent to EPA for a required 30-day
review. We have deleted the
requirement to provide EPA a 15working day comment period for minor
Corps actions falling below the criteria
of 40 CFR 1501.4(e)(2) since the 15-day
review is not required by regulations or
statute and was merely the Corps own
internal mechanism to double-check
itself. Over the past four years, we have
routinely provided these documents on
minor actions to EPA for the 15-day
review. Rarely, if ever, did EPA submit
comments which would have altered the
Corps final decision. Since EPA gets
notice of availability of all these EA/
FONSI documents and can request
copies in appropriate instances, they
will retain full review opportunity with
significantly reduced paperwork flow.
We recognize that EPA's review
authority contained in section 309 of the
Clean Air Act applies to those Federal
agency actions specified in section 309
and we will comply with that statute.

Section 230.12 Notice of intent and
scoping.
Sections 230.15 and 230.16 from the
proposed regulation are combined in
this paragraph for clarification and
renumbered. Proposed § 230.12 is
renumbered § 230.13.
Comment: Five commenters felt that
the Corps should describe how it will
implement the scoping requirements
rather than referencing the CEQ
regulations. They suggested that the
language in the previous regulation be
retained.
Response: A review of the language in
the previous regulation indicated that
much of the material duplicated existing
guidance on integrating the EIS scoping
process into the Corps public
involvement program and, in some
instances, paraphrased CEQ regulations.
For this reason we believe that a
reference to CEQ regula lions which
provides a complete discussion on
agency scoping requirements should be
sufficient. However, based on a review
of the comments, we have expanded this
paragraph to include additional
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guidance on how scoping will be
implemented. CEQ's Information
Memorandum of July 28, 1983, provides
additional guidance and has been added
as a reference. We have further
modified this paragraph by
incorporating the notice of intent
requirements, as requirP.d by CEQ
regulations(§ 1508.22), to consolidate
Corps scoping guidance.
Comment: A few commenters
questioned the use and availability of
ER 200-2-1, an internal Corps regulation
on preparing and processing notices of
intent for publication in the Federal
Register.
Response: We have rescinded ER 2002-1 and incorporated it into this final
rule as Appendix C for program
continuity.

Section 230.13 Environmental impact
Statement [EIS).
This paragraph has been renumbered
from § 230.12 in the proposal.
Comment: A number of commenters
felt that restricting an EIS to 50 pages
may be unrealistic and fail to comply
with the requirements of NEPA, and that
setting an arbitrary page limit could
become an excuse for not providing
adequate information needed for a
meaningful review and adversely impact
decisionmaking. Two commenters also
noted that the requirement to circulate
only summaries if the document exceeds
50 pages appears to cont1ict with the
public disclosure intent of NEPA and the
CEQ regulations. The commenters
suggested adherence to the language
contained in the CEQ regulations
covering page limits and circulation of
EIS summaries.
Response: The Corps does not intend
to limit arbitrarily the amount of
information available to the public or to
circumvent the legal and technical
requirements for an EIS. Rather, our
intent is to provide the public with a
clear and concise text of an EIS that
does not contain unnecessarily lengthy
or repetitive material, and that is
therefore easily read and understood
(the content of the "text" of an EIS is
described at 40 CFR 1502.10 (d) through
(g). In this light, the regulation has been
rewritten to rely on the general page
length recommendations provided by
the CEQ regulations at 40 CFR 1502.07
with the provision that district
commanders should strive for an EIS
text that succinctly discusses the
relevant NEPA issues in a legally and
technically adequate manner. The new
provision might, in some cases, result in
NEPA documents that are substantially
shorter than the CEQ's recommended
lengths. The goal is to prepare NEPA
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documents which better inform the
decisionmakers and the pubnc.
The Corps believes. that concise
documents, when carefully written. wm
enhance rather than detract from the
public's ability to participate in the
NEPA process. CircuFation of ElS
summaries is. included within the
Availability § 230.18.

Section 230.14 Record ofdecision and
implementation.
This paragraph has been revised to
shorten and clarify it. renamed, and
renumbered from § 230.13,
Comment: A number of commenters.
noted that the monitoring and mitigation
- section found in earlier versions has
been deleted from the proposed rules
with the statement in the preamble that
those subjects are appropriately
discussed in CEQ regulati9ns at 40 CFR
.Part 1505. These commenters felt that
the agency should include their specific
procedures for monitoring and
mitigation as a necessary supplement to
the CEQ regulations and recommended
that the previous paragraph be retained
in its entirety.
Response: In concurring with the
commenters, we have reinserted
mitigation and monitoring procedure<\
into the final regulation at § 230.15 t.
eliminate any misconceptions that the
Corps is decreasing the importance of
mitigation. This paragraph appropriately
references the CEQ regulations at
§§ 1505.2(c) and 1505.3 as applicable
agency guidance and has been reworded
to clarify the term monitoring as that
action necessary to insure adopted
mitigation measures are implemented.
An evaluation of the effectiveness of
mitigation measures. may be authorized
or established as a project feature or a
permit condition. This defmition is
provided to prevent the interpretation
that for each and every mitigation
measure there must be follow-on studies
or evaluation to assess the effectiveness
of the mitigation. Mitigation is an
integral part of the Corps planning and
regulatory programs. It is. included in a
project or as a permit condition in
accordance with existing laws, current
Federal regulations, and internal
guidance. Mitigation measures
developed for viable project
alternatives, including the recommended
plan or in the case of a regulatory permi1
action the "applicant's preferred .
alternative," are discussed in the EIS
and summarized as part of the record of
decision as required by 40 CFR Part
1505. The revised paragraph Record of
Decision and Implementation has been
rewritten to eliminate the paraphrasing
of the CEQ regulations on the content of
a Record of D<lcision and appropriately
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references the CEQ regulation as agency
guidance (40 CFR 1505.2). The
repetitious fnstrncUons on which Corps
official should sign the Record of
Decision for the various types of Corps
projects has also been eliminated since
it is. appropriately discussed in the
processing instruction in Appendix A
and 33 CFR Part 325, Appendix B. The
examp-le included in the new regulation
is intended only to illustrate the record
of decision for a typical Corps action.

Section 230.16 Lead and Cooperating
Agencies
This paragraph has been renumbered
from 230.14.
Section 230.17 Filing Requirements
Paragraph (b) has been rewritten fur
clarification.
Section 230'.18 A vailability
This paragraph has been revised to
allow fees to. be charged in unusual
circumstances for reproduction of NEPA
documents in accordance with CEQNEPA regulations 40 CFR 1506.6{f).
Comment: One Federal agency noted
that the preamble stated that this
section would be modified to require
preparation and circulation of alil EIS
summary in certain cases whereas the
discussion actually appeared in 33- CFR
230.12. One reviewer suggested that the
discussion on the EIS summary should
appear in this section rather than 33
CFR 23(}.12.
Response; The. incorrect citation in the
preambfe was noted.. Circulation of the
EIS summary in accordance with 40 CFR
1502.19 is included within the
Availability paragraph.
Secnon 230.19 Comments
Comment: Three commenters noted
that the effects of allowing agency
discretion to respond to comments on a
final EIS may result in the loss of
opportunity for comments and positions
to be known about the preferred
alternative when the preferred
alternative was not identified in the
draft ElS. Also, the section on public
involvement was-deleted without
explanation.
Response: In concurring with the
comments, we are requiring that
responses be made to comments
received on the final EIS when
substantive issues· are raised which
have not been addressed in either the
EIS or in response to comments on the
draft ElS. We have. also modified 33 CFR
Part 325, Appendix B of the regulation to
indicate that the "preferred alternative••
means the "Applicant's preferred
alternative", since· the Corps is not a
proponent or opponent of any proposed

I

Rules and Regulations

3125

regulatory action. In the case of other
than regulatory actions the Corps
preferred or tentatively selected
alternative is identified in the draft and
finar EIS. The separate public
involvement section was deleted since it
duplicates the information containrd
elsewhere in the text of the EIS or
accompanying report and is not required
by CEQ-NEPA regulations.
We have added those areas of special
Corps expertise, also listed in § 230.15,
upon which the Corps should provide
comments when responding to other
agency EISs.

Section 230.25 Environmental Review
and Consultation Requirements
This paragraph was clarified to allow
filing of an EIS where ongQing studies
would not materially affect the decision.
Section 230.26 General Considerations
in Preparing Corps EJSs
This paragraph was modified slightly
to allow more discretion in the use of
footnotes and to clarify the interaction
in contractuar relationships.
Appendix A
No substantive comments were
received on this Appendix. Minor
editorial changes have been made to
reflect current planning and engineering
procedures. The procedure to be
followed in a draft ElS after
consultation with CEBRH has also been
clarified.
Comments on Specific Sections of
Append"lX 8, Re~atory Actions
B-2 General
Comment: One commenter expressed
concern that this paragraph refers to the
basic regulation (ER 2Q0-2-2) or the
CEQ regulations (40 CFR Parts 1500
through 1508) which in turn refer to the
agencies' regulations for implementing
procedures.
Response: We agree that the proposed
language could be interpreted as leading
the reader around a closed loop. The
paragraph has been rewritten to state
that these are implementation
procedures. For additional information
the reader should see 33 CFR Part 230
and, for policy see 40 CFR Parts 1500
through 1508.

B-3 Development of Information and
Data
Comment: One commenter requested
that the Corps ask for additional
information from the applicant as earl'y
as possible and should discourage
additional or repetitive requests.
Response: We concur with this
comment. The intent of this regula tion
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and of the regulation governing the
regulatory program (33 CFR Parts 320
through 330) is to encourage timely
review of applications including
obtaining the information needed as
early as is practicable in the review
process.
Comment: Another comment
expressed concern that key concepts of
the Corps procedures regarding
information to fully describe reasonable
alternatives were deleted.
Response: That is not the case. See
the discussion on alternatives in
paragraph 9.

B-6 Categorical Exclusions
Comment: Numerous comments were
received on this paragraph. Some were
general, such as: Strongly supporting the
concept; the categorical exclusions
should be drawn as narrowly as
possible; actions listed for Corps
activities should also apply to private
applicants; and, activities considered
are far too limited in scope to help spur
economic development. Other comments
were very narrowly focused, suggesting
changes to the specific activities such
as: changing fixed docks to open fixed
pile; defining small or upland sites with
important wildlife values; stating no fill
in special aquatic sites; and, adding
"except during construction" to indicate
some temporary interference with
navigation is acceptable. Several
suggested regional and nationwide
general permits should be added to the
list. One commenter felt the
extraordinary circumstances language
was too vague and could lead to a broad
range of interpretation and little
accountability for district commanders'
decisions on what qualified as a
categorical exclusion. There was a
request for a return to the 90-day
comment period for public notices for
activities proposed for categorical
exclusion. Some commenters requested
adding erosion control authorities to the
list of categorical exclusions. There was
also confusion regarding activities
ca tegorically excluded from NEPA
documentation, the need for
environmental assessments and the
relationship between general and
nationwide permits, letters of
permissions, individual permits and
other required State and local
approvals. One State requested advance
notification of activities categorically
excluded. Finally a few comments
opposed having district and division
commanders develop "local" categorical
exclusions as this could lead to a
patchwork of different exclusions across
the Nation and was counter to the CEQ
regulations and supplemental guidance.
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Response: We concur that, in general,
the categorical exclusions for Corps
activities and private permit applicants
should be of the same general
magnitude. Therefore, we have modified
the language concerning maintenance
dredging to limit disposal to existing
sites and utility line crossings to minor
distribution and collection lines. We
believe that a fixed pier is generally
understood to be either a concrete or
wooden pier on piling. The language of
categorical exclusion of 6a[1) and 6a[2)
has been changed to delete redundant
references to interference with
navigation. Navigation is always
considered during the evaluation
process and permits are conditioned or
denied as necessary to reflect this
interest. The request for adding erosion
control activities to the list of
categorical exclusions was considered,
but we believe that the nationwide
permits found in 33 CFR 330.5 [a)(2) and
(a)(13) would apply to most erosion
control activities. Concrete structures
and headwalls for intake and outfall
pipes have been deleted from the list.
We have also removed the narrowly
restrictive qualifying language in 6a(5)
concerning boat launching ramps.
The regional and nationwide general
permits are permits for certain types of
activities for which there has already
been a NEPA review and NEPA
documents have already been prepared
on a generic basis. Therefore, it is not
necessary to add them to the list of
actions categorically excluded from
NEPA documentation.
The actions listed as categorically
excluded in paragraph 6 of Appendix B
are not excluded from the requirement
to obtain the proper Army permit and/or
any other required State permits and
certifications or local approvals. The
listing simply means that the activities
will usually not need a separate NEPA
document. Therefore, activities listed as
categorically excluded should not be
interpreted as being authorized.
We have decided not to provide
district commanders with more specific
guidance on where and what types of
categorically excluded activities might
require additional NEPA review. We
believe that the laws and regulations
with which the Corps and other Federal
agencies must comply [e.g., Endangered
Species Act, Clean Water Act, National
Historical Preservation Act) provide
sufficient safeguards to ensure
categorical exclusions will be properly
applied. Subparagraph [a) has been
expanded to include specific discussion
of this point.
In addition, a provision has been
added to require the district commander
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to review periodically the type and
number of categorically excluded
actions which, because of case-specific
circumstances, require individual NEPA
documentation. This review would
determine ii modification of the
categorical exclusions is needed. This
provision replaces the proposed
procedures for the district commander to
develop additional "local" categorical
exclusions discussed in 6C. These new
procedures require higher authority for
approval of changes to the list of
categorically excluded activities in order
to achieve Corps-wide consistency on a
national basis prior to undertaking
rulemaking changes.

B-7 EA/ FONSI Document
CommenL· This paragraph generated
the largest number of comments on
Appendix B. Several commenters
expressed concerns regarding the EA
not having to address alternatives in
those cases in which there were no
unresolved conflicts as to resource use.
These commenters also pointed out that
404(b)(1) guidelines require alternative
analysis. Comments on the scope of
analysis included: Commending the
Corps; expressing concerns about
expansion of the NEPA review based on
the district commander's "sole
discretionary authority"; to concerns for
limiting the NEPA review to the specific
activity requiring a Corps permit. Some
thought the examples were good, others
thought they were confusing or should
be eliminated. Some thought the scope
of the NEPA review should be based on
the overall control and responsibility the
Corps has over the entire project. There
was confusion on just what triggers the
decision to "federalize" the total project.
One person commented on the need to
consider cumulative impacts. Another
suggested that the implied need to
prepare an EA prior to preparing an
EIS); where the activity proposed clearly
required an EIS, was an unnecessary
additional step. Finally, several
commenters requested that the EA be
provided during the public notice period
for public and agency review.
Response: We concur that where it is
obvious an EIS is required there is no
need to prepare an EA. The regulation
has been revised to reflect this.
The section concerning the
alternatives to be considered reflects the
language and intent of section 102(2)(E)
of NEPA and is consistent with policies
to reduce unnecessary paperwork and
streamline NEPA requirements. We
have revised paragraph 7a to state that,
if the impacts of the applicant's proposal
would not be significant [i.e. would
require only an EA, not an EIS); and if
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there are no unresolved conflicts (i.e., no
unresolved objections regarding
alternative uses of available resources
from Federal and State resource
agencies and members of the public
commenting on the-public notice or none
discerned by the district commander);
and, if the activity is "water dependent"
in the meaning of 40 CFR 230.10(a)(3)
[for discharges requiring a section 404
permit) the EA need not include a
discussion on alternatives. However,
there is nothing in this regulation which
would preclude the district commander
from considering other alternatives in
the public interest review for a permit
application if it is appropriate to do so.
This has been noted in th~ regulation.
The change in the scope of analysis is
not an attempt to relieve the Corps of
responsibilities. Rather, it is to use good
judgment in the extent of analysis and to
incorporate the holdings of certain
Federal court decisions to better
determine when the need to trigger an
overall review or "Federalization"
should occur. The overall review takes
place when there is a significant Federal
interest, not just because of the need for
an Army permit for a minor part of the
overall project. Therefore, the district
commander must have the discretion to
determine the significance of the Federal
interest to justify the overall review.
This section has been rewritten to
clarify these concepts, and the term
"sole discretionary authority" was
deleted to avoid any misunderstanding
that the district engineer must comply
with appropriate NEPA requirements.
The EA is prepared after all comments
are received on the public notice and the
district commander has had an
opportunity to evaluate those comments.
Hence, it is not possible to provide the
EA for review during the public notice
period. Concemed Federal and State
resource agencies and the public in
response to- the public notice provide the
necessary input to the Corps staff in
preparing the EA and form the basis for
the district commander's- findings on the
case.
B-8 Environmental Impact Statement

Comment: A comment was received
suggesting that the district commander
account in writing for time delays in
processing an EIS.
Response: District commanders
presently are reporting on a quarterly
basis on permits over 120 days old and
providing an estimated date when fmaf
action will be taken. This report
includes' actions requiring an EIS.
Several word changes were made for
clarification.
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B-9 Organization and Content of Draft
EIS
Comment: Numerous comments were
received on this paragraph. The majority
concentrated on the scope of review of
alternatives required in an EIS for a
Department of the Army permit. Many
felt that the scope of review as written
could require a review of alternatives
beyond those the applicant could
reasonably accomplish, while others
believed the scope too narrow and
inadequate. Several suggested that a
preferred alternative be identified as the
"applicant's preferred alternative".
Comments on mitigation ranged from
those who think it should be limited to
those who believe it is being imprope.rly
de-emphasized. One commenter
requested clarification of the type of
mitigation and monitoring programs
legally required.
Response: Our intent in this paragraph
is to have reasonable alternatives
considered in the EIS which could be
implemented by the applicant. Where
necessary for an informed decision on
the public interest, alternatives beyond
those that could be implemented by the
applicant should also be considered.
The district commander's final decision.
whether to grant or not grant the
authorization,. or to grant it with
modification~ and conditions, which
could require mitigation, is dependent
on the result of the public interest
review required by the Corps regulation
at 33 CFR 320.4. That deeision is
documented in the record of decision.
Since the Corps is neither a proponent
nor an opponent o-f any proposal, the
final EIS will recognize the applicants
proposal as the "applicant's preferred
alternative," and the regulation has been
changed accordingly.ln accordance
with CEQ regulations (40 CFR 1505.2(b}).
the environmentally preferred
alternative will also be identified in the ·
record of decision. Paragraph 9b(5)(e)
has been rewritten to clarify the
mitigation considerations.
List of Subjecfs
33 CFR Part 230
Administrative practice and
procedure, Environmental impact
statements, Environmental protection,
Flood control, Flood plains, Navigation,
Water resources, Water supply,
Waterways, Wetlands.
33 CFR Part 325

Adminisfrath;e practice and
procedure, Intergovernmental relations,
Environmental protection, Navigation,
Water pollution control. Waterways.
Dated: January 26, 1988.
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Approved
JohnS. Doyle, Jr.,
Principal Deputy Assistant Secretary o-' the
Army {Civil Works).

PART 230-[AMENDED]

1. The authority citation for Part 230 is
revised to read as follows:
Authority: National Environmental Policy
Act (NEPA) (42 U.S.C. 4321 et seq.); E.O 1514.
Protection and Enhancement of
Environmental Quality, March 5, 1970 as
amended by E.O. 11991, May 24, 1977; and
CEQ Regulations Implementing the
Procedural Provisions of NEPA (40 CFR
1507.3).

2. Part 230 is revised in its entirety to
read as follows:
PART 23Q-PROCEDURES FOR
IMPLEMENTING NEPA
Sec.
230.1
230.2
230.3
230.4
230.5
230.6
230.7

Purpose.
Applicability.
References.
Definitions.
Responsible officials.
Actions normally requiring an EIS.
Actions normally requiring an
Environmental Assessment (EA) but not
necessarily an EIS.
230.8 Emergency actions.
230.9 Categorical exclusions.
230.10 Environmental assessments (EA)
230.11 Findings of No Significant Impact
(FONSJ).
230.12 Notice of intent and scoping.
230.13 Environmental Impact Statement
(ElS).

Record of decision and
implementation.
230.15 Mitigation and monitoring.
230.16 Lead and cooperating agencies.
230.17 riling requirements.
230.18 Availability.
230.19 Comments.
230.20 Integration with State and I al
procedures.
230.21 Adoption.
230.22 Limitations on actions during the
NEPA process.
230.23 Predecision referrals.
230.24 Agency decision poin•
230.25 Environmental review am..
consultation requirements.
230.26 General considerations in prepanng
Corps EISs.
Appendix A-Processing Gorps NEPA
Documents
Appendix B-Reserved
Appendix C-Notice of Intent to Prepare a
230.14

Draft ElS

Authority: National Environmental Policy
Acl (NEPA) (42 U.S.C. 4321 et seq.); E.O. 1514,
Protection and Enhancement of
EnvironmeDtal Quality, March 5, 197(}, as
amended by E.O. 11991, May 24, 1977; and
CEQ Regulations Imp!<;!menting the
Procedural Provisions of NEPA (40 CFR
1507.3).
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Purpose.

This regulation provides guidance for
implementation of the procedural
provisions of the National
Environmental Polley Act (NEPAl for
the Civil Works Program of the U.S.
Army Corps of Engineer~ It
supplements Council on Environmental
Quality (CEQ) regulations 40 CFR Parts
1500 through 1508, November 29, 1978, in
accordance with 40 CFR 1507.3, and is
intended to be used only in conjunction
with the CEQ regulations. Whenever the
guidance in this regulation is unclear or
not specific the reader is referred to the
CEQ regulations. Appendix A provides
guidance on processing NEPA
documents except for those concerning
regulatory actions. Appendix C
(formally ER 2()(}-2-1) has been added to
provide guidance on preparing and
processing a notice of intent to prepare
an EIS for publication in the Federal
Register for all types of Corps actions.
33 CFR Part 325, Appendix B provides
procedural guidance for preparing and
processing NEPA documents for
regulatory actions.
§ 230.2 Applicability.

This regulation is applicable to all
HQUSACE elements and all Field
Operating Activities (FOAs) having
responsibility for preparing and
processing environmental documents in
support of Civil Works functions.
§ 230.3 References.

(a) Executive Order 12291, Federal
Regulation, February 17, 1981 (46 FR
13193, February 19, 1981).
(b) Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions, January 4, 1979 (44 FR
1957, January 9, 1979).
(c) Clean Water Act (formerly known
as the Federal Water Pollution Control
Act) 33 U.S.C. 1344 (hereinafter referred
to as section 404).
(d) Endangered Species Act of 1973, as
amended, 16 U.S.C. 1531 et seq.
(e) Environmental Effects Abroad of
Major Department of Defense Actions;
Policies and Procedures 32 CFR Part 197
(44 FR 21786-92, April12, 1979).
(f) Fish and Wildlife Coordination
Act, 16 U.S.C. 661 et seq.
(g) National Environmental Policy Act
of 1969, as amended, 42 U.S.C. 4321 et
seq.
(h) National Historic Preservation Act
of 1966, as amended, 16 U.S.C. 470 et
seq.
(i) "Regulations for Implementing the
Procedural Provisions of the National
Environmental Policy Act of 1969," (40
CFR Parts 1500 through 1508, November
29, 1978), Council on Environmental
Quality.
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(j) Economic and Environmental
Principles and Guidelines for Water and
Related Land Resource Implementation
Studies (48 CFR Parts 10249 through
10258, March 10, 1983).
(k) Regulatory Programs of the Corps
of Engineers 33 CFR Parts 320 through
330, and 334.
(I) CEQ Information Memorandum to
Agencies Containing Answers to 40
Most Asked Questions on NEPA
Regulations (46 FR 34263-68, July 28,
1983).
(m) ER 310-1-5. Federal Register Act
Requisitioning.
(n) ER.1105-2-10 thru 60. Planning
Regulations.
§ 230.4 Definitions.

Refer to 40 CFR Part 1508; other
definitions may be found in the
references given above.
§ 230.5 Responsible officials.

The district commander is the Corps
NEPA official responsible for
compliance with NEPA for actions
within district boundaries. The district
commander also provides agency views
on other agencies' environmental impact
statements (EIS). The Office of
Environmental Policy HQUSACE
(CECW-RE) WASH DC 20314-1000
(phone number 202-272-0166) is the
point of contact for information on
Corps NEPA documents, NEPA
oversight activities, review of other
agencies' EISs and NEPA documents
about legislation, regulatious, national
program proposals or other major policy
issues. The Assistant Chief Counsel for
Environmental Law and Regulatory
Programs, HQUSACE (CECC-E) WASH
DC 20314-1000, is the point of contact
for legal questions involving
environmental matters. Requests for
information on regulatory permit actions
should be directed to HQUSACE
(CECW-OR) WASH DC 20314-1000.
§ 230.6

Actions normally requiring an EIS.

Actions normally requiring an EIS are:
(a) Feasibility reports for
authorization and construction of major
projects;
(b) Proposed changes in projects
which increase size substantially or add
additional purposes; and
(c) Proposed major changes in the
operation and/or maintenance of
completed projects.
District commanders may consider the
use of an environmental assessment
(EA) on these types of actions if early
studies and coordination show that a
particular action is not likely to have a
significant impact on the quality of the
human environment.
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§ 230.7 Actions normally requiring an
Environmental Assessment (EA) but not
necessarily an EIS.

Actions normally requiring an EA. but
not an EIS, are listed below:
(a) Regulatory Actions. Most permits
will normally require only an EA.
(b) Authorized Projects and Projects
Under Construction. Changes which
may be approved under the
discretionary authority of the Secretary
of the Army.
(c) Continuing Authorities Program.
Projects recommended for approval of
the Chief of Engineers under the
following authorities:
(1) Section 205, Small Flood Control
Authority;
(2) Section 208, Snagging and Clearing
for Flood Control Authority;
(3) Section 107, Small Navigation
Project Authority;
(4) Section 103, Small Beach Erosion
Control Project Authority; and
(5) Section 111, Mitigation of Shore
Damages Attributable to Navigation
Projects.
(d) Construction and Operations and
Maintenance. Changes in environmental
impacts which were not considered in
the project EIS or EA. Examples are
changes in pool level operations, use of
new disposal areas, location of bank
protection works, etc.
(e) Real Estate Management and
Disposal Actions. (1) Disposal of a Civil
Works project or portions of project
properties not reported as excess to the
Gene.ral Services Administration.
(2) Disposal of real property for public
port and industrial purposes.
(3) Grants of leases or easements for
other than minor oil and gas
transmission lines, electric power
transmission lines, road and highway
rights-of-way, and sewage or water
treatment facilities and land fills.
§ 230.8 Emergency Actions.

In responding to emergency situations
to prevent or reduce imminent risk of
life, health, property, or severe economic
losses, district commanders may
proceed without the specific
documentation and procedural
requirements of other sections of this
regulation. District commanders shall
consider the probable environmental
consequences in determining
appropriate emergency actions and
when requesting approval to proceed on
emergency actions, will describe
proposed NEPA documentation or
reasons for exclusion from
documentation. NEPA documentation
should be accomplished prior to
initiation of emergency work if time
constraints render this practicable. Sur.h
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§ 230.10 Environmental Assessment•
rehabilitation, ~eplacement of existing
(EA).
structures and facilities such as
buildings, roads, levees, groins and
(a) Purpose. An EA is a brief
utilities, and installation of new
document which pmvides sufficient
buildings utilities, or roadways in
information to the district commander
developed areas.
on potential env~ronmental effects of the
(c) Minor maintenance dredging using
proposed action and, if appropriate. its
existing disposal sites.
alternatives, for determining whether to
(d) Planning and technical studies
prepare an EIS or a FONSI (40 CFR
which do not contain recommendations
1508.9}. The district commander is
for authorization Of funding for
responsible for making this
construction, but may recommend
determination and for keeping the public
further study. This does not exclude
informed of the availability of the EA
consideration of environmental matters
andFONSI.
in the studies.
(b} Fonnat. While no special fcrrmat is
(e} All Operations and Maintenance
required,
the EA should include a brief
grants, general plans,. ag11eements, etc..
discussion of the need for the proposed
necessary to C8J1rY out land use,
§ 230.9 Categorical exclusions.
action, or appropriate alternatives if
Actions listed below when considered development and other measures
there are unresolved conflicts
proposed
in
project
authorization
individually and cumulatively do not
concerning alternative uses of available
design
memoranda.
documents.
project
have significant effects on the quality of
resources, of the environmental impacts
master plans, or reflected in the proje&1
the human environment and are
of
the proposed action and alternatives
NEPA
documents.
categorically excluded from NEPA
and a list of the agencies, interested
(f) Real estate grants for use of excess
documentation. However, dfstrict
groups and the public consulted. The
or surplus rea} proJ>erty.
commanders should be alert for
document is to be £oncise for
(g) Real estate grants for Governmentextraordinary circumstances which may
meaningful review and decision.
owned housing.
dictate the need to prepare an EA or an
(hl Exchanges of excess real property
(c) Integration with Corps,Reports. fn
EIS. Even though an EA or EIS is not
and in1erests therein for property
indicated for a Federaf action because
the case of planning and/or engineering
requiredJo_r project purposes.
of a "categorical exclusion", that fact
reports not requiring an EIS, the EA may
_.
.does not exempt the actjon fro]ll
•. .(i) Re~Lestate grants for rights-of-way
be combined wfth or integrated into the
...£ompliance with a,ny Dlher Federal law.
which invol:ve 'only .minor disturbances - .report. The same guidance on combining
For example, compliance with the
to earth, alr, or water:
or in1egrating an EIS within the report
Endangered-Species Act,lhe Fish Bl}.d
(1) Minor access roads, .streets and
shall apply equally to an EA. Where the
Wildlife Coorilina.tion Act, the Na fional
boat ramps.
EA is combined with a Corps report or
Historic Preservation Act. the Clean
(2) Minor utili1y distribution. and
- prepared as a separate document in the
Water Act, etc., is always mandatory,
collection tines. including irrigation.
case of construction, operating projects
even for actions !lOt .requiring an EA or
(3) Removal of sand, gravel. rock, and
and real estate actions requiring an EA,
EIS.
other material from existing borrow
the EA normally should not exceed 15
(a) For a period of one year from the
areas.
pages.
effective date of these regulations.
(4) Oil and gas seismic and gravity
district commanders should maintain an menfr survey for-exploration purposes; - " § 230.11 Finding of No Slgnlf'teant Impact
information list on the type a'@ n!lffi~L'"
.U}..Real.estate grants of consent to use (FONSI).
of categorical e:Xclusion actions which ··
Government-owned easement w:eas.
A FONSI shall be prepared for a
due to extraordinary cin:umstances
triggered the need for an EA and finding _ (k} Real estate grants for archeological proposed action. not categorically
and historical investigations compatible
excluded. for which an EIS will not be
of no significant impact (FONSI} or an
with the Corps Historic Preservation Act prepared. The FONSI will be a brief
EIS. If a district commander determines
responsibilities. .
summary document as notedJn 40 CFR
that a categoriCal exclusion 'Should btl
· OJ Renewal and minor amendments of 1508.13.ln the case of feasibility,
modified, the information will be
existing real estate gr<1.11ta eviden,cing
ontinuing authority, or special planning
furnished to the division commander. ep'o rts and certain planning/
who will review and analyze the actions authority to use Government-owned real
property. ·
engineering reports, the draft FONSI and
and circumstances to determine if there
(m) Reporting excess real property to
EA should be included within the draft
is a basis for recommending a
the. General Servic:es Administration for
modification to the list of c:ategoclcal
repor-t-and 'circulated for a minimum 3(]..
ilisposal.
exclusions. HQUSACE (CECW-RE) will
day review to concerned agencies.
. (n) Boundary line...agreements and
review recommended changes for
organizations a11d- the interested public
disposal ofland5 or release of deed
Corps-wide consistency and revise the
(40 CFR 1501.4(e){Z)). In the case of
restrictions to cure e11croachments:.
list accordingly. See 33 CFR Part 325.
_. operation and maintenance activities
·- (~Disposal of excess_fl'Bsement ·
Appendix B for categories~ exclusions
involving the discharge of dredged or fHI
interest to the underlying fee owner.
for regulatory actions.
material requiring a public notice, the
(p) Dispo11al of existing bui1diFtgs and
(b) Activities at completed Corps
notice will indicate the availability of
improvements for off-site removal.
projects which carry out the authorized
the EA/FONSl. For all other Corps
(q) Sale of existing cott_a ge s!te areas.
project purposes. Examples include
project actions a notice.:of availa hility of
(r) Return of public domain lands to
routine operation and mai_n lenance
the FDNSI will be sent to concerned
the Depar-tment of the Intemcr.
actions, general administration.
agencies. organizations and the
equipment.purchases, _custodial actions • .
(s.l T,ransfer and grants. of lands to
interest~d public (46 CFR 1501.4(e}(l}J.
· other Federal agencies..
erosion control. painting. repair.

documentation may also be
accomplished after the completion of
emergency work, if appropriate.
Emergency actions include Flood
Control and Coastal Emergencies
Activities pursuant to Pub. L. 64-99, as
amended, and projects constructed
under sections 3 of the River and Harbor
Act of 1945 or 14 of the Flood Control
Act of 1946 of the Continuing
Authorities Program. When possfbfe.
emergency actions considered major in
scope with potentially significant
environmental impacts shall be referred
through the division commanders ta
HQUSACE (CECW-RE) for consultation
with CEQ about NEPA arrangements.

~
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Notice of intent and scoping.

As soon as practicable after a
decision is made to prepare an EIS or
supplement, the scoping process for the
draft EIS or supplement will be
announced in a notice of intent.
Guidance on preparing a notice of intent
to prepare an EIS for publication in the
Federal Register is discussed in
Appendix C. Also, a public notice will
be widely distributed inviting public
participation in the scoping process. As
described in 40 CFR 1501.7 and
reference 3(m), this process is the key to
preparing a concise EIS and clarifying
the significant issues to be analyzed in
depth. Public concerns on issues, studies
needed, alternatives to be examined,
procedures and other related matters
will be addressed during scoping.
§ 230.13 Environmental Impact Statement
(EIS).

An EIS for feasibility or continuing
authority reports and certain planning/
engineering reports may be combined
with or integrated into the report in
accordance with 40 CFR 1500.4(o) and
1506.4. An EIS combined with the report
shall follow the format in 40 CFR
1502.10, follow the main report. use
colored paper and not be an attachment
or appendix. An EIS integrated within
the report may follow the instructions in
the last paragraph of 40 CFR 1502.10.
Additional guidance on combining and
integrating EISs is located in ER 1105-260. Where the EIS is not combined with
or integrated into the project document,
the EIS shall be a separate document
and follow the format in 40 CFR 1502.10.
CEQ regulations suggest maximum
lengths for the text of an EIS at 40 CFR
1502.07. An effort sliould be exerted to
cover the substantive topics simply and
concisely to the extent practicable, and
consistent with producing a legally and
technically adequate EIS. Normally, the
CEQ page limits should be met.
(a) Draft and Final E/Ss. Guidance on
EISs prepared for planning and certain
planning/ engineering studies is
contained in ER 1105-2-10 thru 60. 33
CFR Part 325, Appendix B contains
guidance for regulatory actions. For final
EISs which are not combined with or
integrated into the report, the final EIS
may take the form of an "abbreviated"
document described in 40 CFR 1503.4(c).
An abbreviated final EIS should consist
of a new title page, summary, errata or
correction sheet(s) and comments and
responses. In filing the abbreviated final
EIS with EPA (Washington Office). five
copies of the draft EIS shall be included
in the transmittal. District commanders
shall be responsible for determining the
type of final EIS to prepare.

I

Wednesday, Fe 1ruary 3, 1988

(b) Supplements. A supplement to the
draft or final EIS should be prepared
whenever required as discussed in 40
CFR 1502.09(c). A supplement to a draft
EIS should be prepared and filed in the
same manner as a draft EIS and should
be titled "Supplement I'', "Supplement
II", etc. The final EIS should address the
changes noted in the supplement and
substantive comments received as a
result of circulation of the document. A
supplement to a final EIS should be
prepared and filed first as a draft
supplement and then as a final
supplement. Supplements will be filed
and circulated in the same manner as a
draft and final EIS (including the
abbreviated procedure discussed in 13a.
above). Supplements to a draft or final
EIS filed before 30 July 1979 may follow
the format of the previously filed EIS.
Supplements to a draft EIS filed after
this date will follow the format outlined
in 40 CFR 1502.10. References to the
draft or final EIS being supplemented
should be used to eliminate repetitive
discussions in order to focus on the
important issues and impacts. The
transmittal letter to EPA as well as the
cover sheet should clearly identify the
title and purpose of the document as
well as the title and filing date of the
previous EIS being supplemented and
how copies can be obtained. The
decision may be made on the proposed
action by the appropriate Corps official
no sooner than 30 days after the final
supplement has been on file. A record of
decision will be signed when the
decision is made.
(c) Tiering. Tiering is discussed in 40
CFR 1502.20 and 1508.28 and should be
used in appropriate cases. The initial
broad or programmatic EIS must present
sufficient information regarding overall
impacts of the proposed action so :hat
the decision-makers can make a
reasoned judgment on the merits of the
action at the present stage of planning
or development and exclude from
consideration issues already decided or
not ready for decision. The initial broad
EIS should also identify data gaps and
discuss future plans to supplement the
data and prepare and circulate site
specific EISs or EAs as appropriate.
(d) Other Reports. District
commanders may also publish periodic
fact sheets and/or other supplemental
information documents on long-term or
complex EISs to keep the public
informed on the status of the proposed
action. These documents will not be
filed officially with EPA.
§ 230.14 Record of decision and
Implementation.

A record of decision shall be prepared
by the district commander, in
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accordance with 40 CFR 1505.2, for the
signature of the final decisionmaker as
prescribed by applicable Corps
regulations. Procedures implementing
the decision are discussed in 40 CFR
1505.3. Incoming letters of comment on
the final EIS will be furnished for review
by the decisionmaker who signs the
record of decision. For example, the
record of decision for feasibility reports
will be signed by the ASA(CW) at the
time the report is transmitted to
Congress for authorization.
§ 230.15 Mitigation and monitoring.

See 40 CFR 1505.2(c) and 1505.3.
District commanders shall, upon request
from interested agencies or the public,
provide reports on the progress and
status of required mitigation and other
provisions of their decisions on Corps
projects. The term monitoring will be
interpreted as that oversight activity
necessary to ensure that the decision,
including required mitigation measures,
is implemented.
§ 230.16 Lead and cooperating agencies.

Lead agency. joint lead agency, and
cooperating agency designation and
responsibilities are covered in 40 CFR
1501.5 and 1501.6. The district
commander is authorized to enter into
agreements with regional offices of
other agencies as required by 40 CFR
1501.5(c). District or division
commanders will consult with
HQUSACE (CECW-RE), WASH DC
20314-1000 prior to requesting resolution
by CEQ as outlined by 40 CFR 1501.5 (e)
and (f).
(a) Lead Agency. The Corps will
normally be lead agency for Corps civil
works projects and will normally avoid
joint lead agency arrangements. Lead
agency status for regulatory actions will
be determined on the basis of 40 CFR
1501.5(c).
(b) Corps as a Cooperating Agency.
For cooperating agency designation the
Corps area of expertise or jurisdiction
by law is generally flood control.
navigation, hydropower and Corps
regulatory responsibilities. See
Appendix II of CEQ regulations (49 FR
49750, December 21, 1984).
§ 230.17 Filing requirements.

Five copies of draft, final and
supplement EISs should be sent to:
Director, Office of Federal Activities (A104), Environmental Protection Agency,
401 M Street SW., Washington, DC
20460. District commanders should file
draft EISs and draft supplements
directly with EPA. Final EISs and final
supplements should be filed by
appropriate elements within HQUSACE
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for feasibility and reevaluation reports
requiring Congressional authorization.
Division commanders should file final
EISs and final supplements for all other
Corps actions except for final EISs or
final supplements for permit actions
which should be filed by the district
commander after appropriate reviews
by division and the incorporation of
division's comments in the EIS.
HQUSACE and/ or division will notify
field office counterparts when to
circulate the final EIS or final
supplement and will file the final
document with EPA after notified that
distribution of the document has been
accomplished.
(a) Timing Requirements. Specific
timing requirements regarding the filing
of EISs with EPA are discussed in 40
CFR 1506.10. District commanders will
forward any expedited filing requests
with appropriate supporting information
through channels to CECW-RE. Once a
decision is reached to prepare an EIS or
supplement, district commanders will
establish a time schedule for each step
of the process based upon
considerations listed in 40 CFR 1501.8
and upon other management
considerations. The time required from
the decision to prepare an EIS to filing
the final EIS normally should not exceed
one year (46 FR 18037, March 23, 1981).
For feasibility, continuing authority, or
reevaluation studies, where the project's
study time is expected to exceed 12
months, the timing of the EIS should be
commensurate with the study time. In
appropriate circumstances where the
costs of completing studies or acquiring
information for an EIS (i.e., cost in terms
of money, time, or other resources)
would be exorbitant, the district
commander should consider using the
mechanism described in 40 CFR 1502.22,
as amended. In all cases, however, it is
the district commander's responsibility
to assure that the time-limit established
for the preparation of an EIS or
supplement is consistent with the
purposes of NEPA.
(b) Timing Requirements on
Supplements. Minimum review periods
will be observed for draft and final
supplements covering actions not having
a bearing on the overall project for
which a final EIS has been filed. Such
supplements should not curtail other
ongoing or scheduled actions on the
overall project which have already
complied with the procedural
requirements of NEPA.
§ 230.18 Availability.

Draft and final EISs and supplements
will be available to the public as
provided in 40 CFR 1502.19 and 1506.6. A
summary may be circulated in lieu of the
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EIS, as provided in 40 CFR 1502.19, if the
statement is unusually long. These
documents will normally be made
available without charge except that, in
unusual circumstances, reproduction
costs may be recovered in accordance
with 40 CFR 1506.6(f) from recipients
other than those required by CEQ to
receive the complete EIS.
§ 230.19 Comments.

District commanders shall request
comments as set forth in 40 CFR 1503
and 1506.6. A lack of response may be
presumed to indicate that the party has
no comment to make.
(a) Time Extensions. District
commanders will consider and act on
requests for time extensions to review
and comment on an EIS based on
timeliness of distribution of the
document, prior agency involvement in
the proposed action, and the action's
scope and complexity.
(b) Public Meetings and Hearings. See
40 CFR 1506.6(c). Refer to paragraph 12,
33 CFR Part 325, Appendix B for
regulatory actions.
(c) Comments Received on the Draft
EIS. See 40 CFR 1503.4. District
commanders will pay particular
attention to the display in the final EIS
of comments received on the draft EIS.
In the case of abbreviated final EISs,
follow 40 CFR 1503.4(c). For all other
final EISs, comments and agency
responses thereto will be placed in an
appendix in a format most efficient for
users of the final EIS to understand the
nature of public input and the district
commander's consideration thereof.
District commanders will avoid lengthy
or repetitive verbatim reporting of
comments and will keep responses clear
and concise.
(d) Comments Received on the Final
EIS. Responses to comments received on
the final EIS are required only when
substantive issues are raised which
have not been addressed in the EIS. In
the case of feasibility reports where the ·
final report and EIS, Board of Engineers
for Rivers and Harbors (CEBRH) or
Mississippi River Commission (CEMRC)
report, and the proposed Chiefs report
are circulated for review, incoming
comment letters will normally be
answered, if appropriate, by CECW-P.
After the review period is over, CECWp will provide copies of all incoming
comments received in HQUSACE to the
district commander for use in preparing
the draft record of decision. For all other
Corps actions except regulatory actions
[See 33 CFR Part 325, Appendix B), two
copies of all incoming comment letters
[even if the letters do not require an
agency response) together with the
district commander's responses (if
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appropriate) and the draft record of
decision will be submitted through
channels to the appropriate decision
authority. In the case of a letter
recommending a referral under 40 FR
Part 1504, reporting officers will notify
CECW-RE and request further guidance.
The record of decision will not be signed
nor any action taken on the proposal
until the referral case is resolved.
(e) Commenting on Other Agencies'
E!Ss. See 40 CFR 1503.2 and 1503.3.
District commanders will provide
comments directly to the requesting
agency. CECW-RE will provide
comments about legislation, national
program proposals, regulations or other
major policy issues to the requesting
agency. See Appendix Ill of CEQ
regulations. When the Corps is a
cooperating agency, the Corps will
provide comments on another Federal
agency's draft EIS even if the response
is no comment. Comments should be
specific and restricted to areas of Corps
jurisdiction by law and special expertise
as defined in 40 CFR 1508.15 and
1508.26, generally including flood
control, navigation, hydropower, and
regulatory responsibilities. See
Appendix II of CEQ regulations.
§ 230.20 Integration with State and local
procedures.

See 40 CFR 1506.2.
§ 230.21

Adoption.

See 40 CFR 1506.3. A district
commander will normally adopt another
Federal agency's EIS and consider it to
be adequate unless the district
commander finds substantial doubt as to
technical or procedural adequacy or
omission of factors important to the
Corps decision. In such cases, the
district commander will prepare a draft
and final supplement noting in the draft
supplement why the EIS was considered
inadequate. In all cases, except where
the document is not recirculated as
provided in 40 CFR 1506.3 (b) or (c), the
adopted EIS with the supplement, if any,
will be processed in accordance with
this regulation. A district commaader
may also adopt another agency's EA/
FONSI.
§ 230.22 Limitations on actions during the
NEPA process.

See 40 CFR 1506.1.
§ 230.23 Predeclslon referrals.

See 40 CFR Part 1504. If the distnct
commander determines that a
predecision referral is appropriate, the
case will be sent through division to
reach CECW-RE not later than 15 days
after the final EIS was filed with EPA.
Corps actions referred to CEQ by
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another Federal agency shall be
transmitted to CECW-RE for further
guidance. See paragraph 19, 33 CFR Part
325, Appendix B. for guidance on
predecision referrals affecting regulatory
permit actions.
§ 230.24 Agency decision points.

The timing and processing of NEPA
documents in relation to major decision
points are addressed in paragraphs 11
and 14 and Appendix A for studies and
projects and 33 CFR Part 320 through 330
for regulatory actions.
§ 230.25 Environmental review and
consultation requirements.
See 40 CFR 1502.25.
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the matter will be referred to the
appropriate foreign desk for action.
(3) As soon as it becomes evident that
the impacts of the proposed actions are
considered significant, CECW-P will
notify"the State Department. The State
Department will determine whether the
foreign embassy needs to be notified,
and will do so if deemed appropriate,
requesting formal discussions on the
matter. When the International Joint
Commission (IJC) or the International
Boundary and Water Commission,
United States and Mexico (IBWC) is
involved in a study, the State
Department should be consulted to
determine the foreign policy
implications of any action and the
proper course of action for formal
consultations.
(4) Prior to public dissemination, press
releases or reports dealing with impact
assessments in foreign nations should
be made available to the appropriate
foreign desk at the State Department for
clearance and coordination with the
foreign embassy.

(a) For Federal projects, NEPA
documents shall be prepared
concurrently with and utilize data from
analyses required by other
environmental laws and executive
orders. A listing of environmental laws
and orders is contained in table 3.4.3 of
Economic and Environmental Principles
and Guidelines for Water and Related
Land Resources Implementation Studies.
Reviews and consultation requirements,
§ 230.26 General considerations In
analyses, and status of coordination
preparing corps EISs.
associated with applicable laws,
(a) Interdisciplinary Preparation. See
.executive. orders and memoranda .will
(40 CFR 1-5e2-.6).
be summarized in the.draft document.
(b) Jnco.rporation by Reference. To the
The results of the .coordination
maximum extent practicable, the EIS
completed or underway pursuant to
should incorporate-material by reference
these authorities will be summarized in
in accordance with 40 CFR 1502.21.
the iinal document. Where the results of
Footnotes should be used only where
the ongoing s!udies are not expected to.
their use greatly aids the reader's
materially affect the decision on the
understanding of the point discussed.
proposed action, the filing of the final
Citation in the EIS of material
EIS need not be delayed.
incorporated by reference should be
(b) Executive Order 12114,
made by indicating an author's last
Environmental Effects Abroad.of Mojor
name and date oflhe reference in
Federal Actions, 4 January 1979. For
parentheses at the appropriate location
general policy guidance, stte Federal
in the EIS. The list of references will be
Register of April12, 1979, 32 CFR Part
placed at the end of the EIS. Only .
197. Procedural.requirements for Civil
· information sources actually cited in tlie
. Works studies and projects are .
text should appear in the reference list.
discussed below.
The reference list should include the
(1) The di!!_trict commander through
author's name, the date and title of the
the division co~ander ~ill notify . . publication, personal communit:ations·
CECW-PE. PN, PS or PW as.
-ana typ~ of communication (e:g., letter,
appropriate, of an unpendin_g action
telephone, interview, etc.).
which may impact on..another country
Appendix A-Processing Corps NEPA
and for which-environmental-studies
· Documents _
may be necessary to determine the
NEFA documents for Civil Works activities
extent and significanc~ of the impact.
other than penn its will be processed in
The district commander will inform
accordance with the instructions contained in
CECW-P whether entry into the country
is necessary to study the base condition. this appendix and applicable paragraphs in
the regulation.
(2) CECW-P will notify -the State
Table of Contents
Department.. Office of.Environment and
Title
Health (OES/ENH) of the tlistrict
1. Fea~ibility Studies
commander's concern, and whether a
2. Continlling Authorities Program StOO.Ies
. need exists at this point to notify
3. Projects In Preconstruction Engineering,
officially the foreign nation of .our intent
· and Design, Construction, .and Completed
to stUdy potential impacts. Depending
Projects in an Operations and
on expected extent and severity of
_
Maintenance Category
impacts, or if entry is deemed neces.s ary, 4. Other Corps Projects .
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1. Feasibility Studies
a. Preparation and Draft Review. During

the reconnaissance phase. the district
commander should undertake environmental
studies along with engineering, economic and
other technical studies to determine the
probable environmental effects of
alternatives and the appropriate NEPA
document to accompany the feasibility
report. This environmental evaluation should
be continued in the feasibility phase, and if
the need for an EIS develops the district
commander will issue a notice of intent as
early in the feasibility phase as possible.
Following the guidance in ER 1105-2-10
through 60, the district commander will
prepare a draft feasibility report combining or
integrating the draft EIS or EA and draft
FONSI (as appropriate), or a separate NEPA
document and circulate it to agencies,
organizations and members of the public
known to have an interest in the study. Five
copies of the draft EIS and report will be
mailed to Director, Office of Federal
Activities (A-104), Environmental Protection
Agency, 401 M Street SW., Washington, DC
20460 for filing after distribution has been
accomplished. After receipt and evaluation of
comments received, the district commander
will prepare the final report and EIS or EA
and FONSI and submit it to the division
commander forreview.
b. Division Review. After review, the
division commander will issue a public notice
of report issuance and transmit the report to
the CEBRH. On Mississippi River and
. Tributaries projects, the district commander _
will issue a public notice and submit the
report to the CEMRC. For the purpose of this
regulation, only the acronym CEBRH will be
used since the review functions of CEMRC
and CEBRH are similar. The notice will
provide a 30-day period for comments to be
submitted to CEBRH on the report .and EIS.
Although the EIS in the report is Identified as
"final" at this stage of processing, it .should
be made clear to all those requesting a copy
that it is an "Interim Document under Agency
Review-subject to Revision" and will
-become the agency's final EIS when it is filed
after CEBRH review .
c. CEBRHReview. _CEBRH will review the
EIS at the same time it reviews the final
feasibility report. The report and EIS should
be compatible. If the CEBRH review requires
minor revisions (with insignificant impacts)
to the. plan as recommended by the division
and district commanders, these changes and
impacts shall be noted in fhe CEBRH report.
If the CEBRH action results in major
revisions to the recommended plan and
revisions .are variants of the plan or are
f 1
d d
within-the range o a tematives consi ere
· and discussed in the draft EIS, an addendum
to the final EIS-will be prepared by CEBRH
(with assistance from the district commander,
as required). This addendum "package" will
be identified as an "Addendum to the Final
EIS-Environmental Consequences of the
Modifieations Recemmeoded by the Board of
Engineers for Rivers and Harbors-project
. name." The fonnat 11hall include an abstract
on the cover page: recommended changes to
- the division/district commander's·proposed
-plan; rationale for the recommended changes:

Federal Register

I

Vol. 53, No. 22

environmental consequences of the
recommended changes; and the name,
expertise/discipline, experience, and role of
the principal preparer(s) of the addendum.
Letters received during CEBRH review which
provide new pertinent information having a
bearing on the modifications recommended
by CEBRH will be attached to the addendum.
If CEBRH proposes to recommend a major
revision or a new alternative to the plan
recommended by the division and district
commanders with significant impacts which
were not discussed in the draft EIS, a
supplement to the draft EIS will be required.
After consultation with CEBRH and the
division commander, the district commander
will prepare and circulate the supplement to
the draft EIS in accordance with paragraph
13(b). The supplement together with incoming
letters of comment and Corps responses to
substantive issues shall be incorporated into
the existing final report and EIS with a
minimum of page changes or revisions to
reflect the modified or new proposed plan.
CEBRH will review its proposed action in
light of the comments received prior to taking
final action on the report and EIS.
d. Departmental Review. The report and
final EIS, together with the proposed report of
the Chief of Engineers and the CEBRH report,
will be filed with EPA at about the same time
as it is circulated for the 90-day departmental
review b~ Federal agencies at the
Washington level and the concerned state(s).
District commanders will circulate the
proposed Chiefs report, CEBRH report, and
the report and final EIS to parties on the
project mailing list not contacted by
HQUSACE (groups and individuals known to
have an interest in the study or who provided
comments on the draft EIS) allowing the
normal 3D-day period of review. HQUSACE
will provide a standard letter for the district
to use to transmit these documents which
explains the current status of the report and
EIS and directs all comments to be sent to
HQUSACE (CECW-P). Copies of the report
appendices circulated with the draft need not
be circulated with the report and final EIS.
All letters of comment received on the report
and final EIS together with HQUSACE
responses and the draft record of decision (to
be provided by the district commander) will
be included with other papers furnished at
the time the final Chiefs report is transmitted
to ASA(CW) for further review and
processing.
e. Executive Reviews. After completion of
review, the Chief of Engineers will sign his
final report and transmit the report and
accompanying documents to ASA(CW). After
review ASA(CW) will transmit the report to
OMB requesting its views in relation to the
programs of the President. After OMB
provides its views, ASA(CW) will sign the
record of decision (ROD) and transmit the
report to Congress. In situations where
Congress has acted to authorize constructior
of a project prior to receiving ASA[CW)
recommendations, the Director of Civil
Works is the designated official to sign the
ROD. In this case the ROD should only
address the project as authorized by the
Congress and not attempt to provide any
additional justification of the Congressional
action.
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2. Continuing Authorities Program Studies
a. Preparation and Draft Review. During
the reconnaissance phase, the district
commander should undertake environmental
studies along with engineering, economic and
other technical studies to determine the
probable environmental effects of
alternatives and the appropriate NEPA
document to accompany the detailed project
report [DPR). If the results of the
reconnaissance phase warrant preparation of
an EIS, the district commander will issue a
notice of intent early in the ensuing
feasibility study. Following the guidance in
ER 1105-2-10 through 60 the district
commander will prepare the draft DPR
incorporating the EA and draft FONSI or
draft EIS (as appropriate), and circulate it to
agencies, organizations and members of the
public known to have an interest in the study.
If an EIS is prepared, five copies of the draft
EIS and report will be mailed to Director,
Office of Federal Activities (A-104),
Environmental Protection Agency, 401 M
·Street SW, Washington, DC 20460 for filing
after distribution has been accomplished.
b. Agency Review. After receipt and
evaluation of comments the district
commander will prepare the final DPR and
EA/FONSI or final EIS and submit eight (B)
copies to the division commander for review
and approval. After review, the division
commander will file five (5) copies of the
final DPR and EIS with the Washington office
of EPA. The division commander will not file
the final EIS until notified by the district
commander that distribution has been
accomplished.
c. Final Review. Letters of comment on the
final DPR including the final EIS will be
answered by the district commander on an
individual basis if appropriate. Two (2)
copies of all incoming letters and the district
commander's reply together with five copies
of the final DPR and EIS and a draft of the
record of decision will be submitted through
division to the appropriate element within
CECW-P. After review of the DPR and NEPA
documents, the Director of Civil Works or
Chief, Planning Division will approve the
project and sign the record of decision if an
EIS was prepared for the DPR.
3. Projects in Preconstruction Engineering
and Design, Construction, and Completed
Projects in an Operations and Maintenance
Category
a. General. District commanders will
review the existing NEPA document(s) to
determine if there are new circumstances or
significant impacts which warrant the
preparation of a draft and final supplement to
the EIS. If the proposed changes and new
impacts are not significant an EA and FONSI
may be used.
b. Preparation and Draft Review. As soon
as practicable after the district commander
makes a determination to prepare an EIS or
supplement for the proposed project, a notice
of intent will be issued. The district
commander will, in accordance with 40 CFR
1506.6, prepare and circulate the draft EIS or
supplement for review and comment to
agencies, groups and individuals known who
may be interested or affected. Five (5) copies
will be sent to Director, Office of Federal
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activities (A-104), Environmental Protection
Agency, 401 M Street SW .. Washington, DC
20460 for filing after distribution has been
accomplished.
c. Agency Review. The district commander
will prepare the final EIS or supplement after
receipt and evaluation of comments. Eight (8)
copies will be transmitted to the division
commander for review. After review the
division commander will file five (5) copies
with the Washington office of EPA. A copy of
the final EIS or supplement and transmittal
letter to EPA will be provided to the
appropriate counterpart office within
HQUSACE. The division commander will file
the final EIS when the district commander
has made distribution.
d. Final Review. Letiers of comment on the
final EIS or supplement will be answered by
the district commander on an individual basis
as appropriate. Two [2) copies of the
incoming letters and the district commander's
reply together with two copies of the final EIS
or supplement and a draft of the record of
decision will be submitted to the appropriate
Corps official having approval authority.
After review of the NEPA documents and
letters, the appropriate approving official will
sign the record of decision.
4. Other Corps Projects. Draft and final
EISs for other Civil Works projects or
activities having significant environmental
impacts which may be authorized by
Congress without an EIS having been
previously filed and for certain real estate
management and disposal actions which may
require an EIS should be processed in a
manner similar to that discussed in
paragraph 3 of this appendix except that
CERE-MC will be the coordinating office
within HQUSACE for real estate actions.

Appendix B-[Reserved]
Appendix C-Notice of Intent to Prepare
a Draft EIS
1. Purpose. This appendix provides
guidance on the preparation and processing
of a notice of intent to prepare a draft EIS for
publication in the Federal Register. A notice
of intent to prepare a draft EIS or a draft
supplement is discussed in 40 CFR 1508.22.
2. Procedure. District commanders shall
publish a notice of intent in the Federal
Register as soon as practicable after a
decision is made to prepare a draft EIS or
draft supplement. See 40 CFR 1507.3(e) for
timing of notice of intent for Corps feasibility
studies. Guidance on the format and content
of the notice in the form of a sample notice of
intent is contained in paragraph 4 of this
appendix. District commanders shall also
follow this guidance when publishing a notice
of intent to withdraw a notice of intent when
a decision has been made to terminate the
EIS process.
3. Publishing Documents in the Federal
Register. The following information is
furnished for preparation and publication of
notices of intent in the Federal Register:
a. A brief transmittal letter inclosing three
(3) signed copies of the notice of intent should
be processed through local Chief, Information
Management channels to: HQDA, SFIS-.b;PP,
ATTN: Department of the Army Liaison
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Officer with the Office of the Federal
Register, Alexandria, VA 22331-{)302. This
office will review and correct (if needed) all
documents prior to publication in the Federal
Register.
b. The notice must be signed by the official
issuing the document along with the signer's
typed name. rank and position title for
military officials or name and position title
for civilian officials. A signer cannot sign "'as
acting"' or "for" if another name is shown in
the signature block. All three copies sent
forward must be signed in ink. A xerox copy
of the signature is not allowed.
c. A six-digit billing code number must be
typed or handwritten in ink at the top of the
first page on all three copies of a notice. This
billing code number can be found on GPO
bills, GPO Form 400, in the upper left corner
opposite the address. The billing code
number will be indicated as 371G-XX. FOAs
must submit an open-end printing and
binding requisition, Standard Form 1, each
fiscal year to cover Federal Register printing
costs (reference 3(n)). Completed requisitions
(SF-1) must be forwarded to reach
HQUSACE (CEIM-SP) WASH DC 20314-1000
by 1 June of each year. Consult the local
chief, Information Management for
Assistance.
4. Sample Notice of Intent. The following is
a sample notice of intent to be used by
district commanders:
Department of Defense
Corps of Engineer, Department of the
Army, 371G-XX (Use Local Billing Code
Number)
Intent To Prepare A Draft Environment
Impact Statement (DEIS) For a Proposed
(Name and location of project, permit or
activity).
Agency: U.S. Army Corps of Engineers.
DoD.
Action: Notice of Intent.
Summary: The summary should briefly
stale in simple language what action is being
taken. why the action is necessary, and the
intended effect of the action. Extensive
discussion belongs under the Supplementary
Information caption.
For Further Information Contact: Questions
about the proposed action and DEIS can be
answered by: (Provide name, telephone
number, and address of the person in the
district or division who can answer questions
about the proposed action and the DEIS).
Supplementary Information: The
Supplementary Information should contain
the remainder of the necessary information of
the document. It should contain any authority
citation. Federal Register citation to a
previously published document, or CFR
citation when appropriate and include a
discussion of the following topics:
1. Briefly describe the proposed action.
2. Briefly describe reasonable alternatives.
3. Briefly describe the Corps' scoping
process which is reasonably foreseeable for
the DEIS under consideration. The
description:
a. Shall discuss the proposed public
involvement program and invite the
participation of affected Federal. state and
local age~ocies. affected Indian tribes, and
other interested private organizations and
partie.
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b. Shall identify significant issues to be
analyzed in depth in the DEIS.
c. May discuss possible assignments for
input into the EIS under consideration among
the lead and cooperating agencies.
d. Shall identify other environmental
review and consultation requirements.
4. Indicate whether or not a scoping
meeting will be held. Indicate time, date and
location if a meeting is scheduled.
5. Provide an estimated date when the
DEIS will be made available to the public.
(Provide date)
(Signature)
See par. 3.b. for instructions on signature
Note
• Text to be double-spaced. Use block
format.
• Place local billing code number at the top
of the first page on all three copies.
• Margins-<lne inch on top, bottom and
right side; and one and one-half inches on the
left side.
• Pages must be numbered consecutively.
• Text should be typed on one side only.
• Use 8'12 by 11 inch bond paper or
photocopy paper.

PART 325-PROCESSlNG OF
DEPARTMENT OF THE ARMY
PERMITS

3. The authority citation for Part 325
continues to read as follows:
Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 u.s.c. 1413.

4. Part 325, Appendix B is added to
read as follows:

•

•

Appendix 8-NEPA Implementation
Procedures for the Regulatory Program
1. Introduction
2. General
3. Development of Information and Data
4. Elimination of Duplication with State and
Local Procedures
5. Public Involvement
6. Categorical Exclusions
7. EA/FONSI Document
8. Environmental Impact Statement-General
9. Organization and Content of Draft E!Ss
10. Notice of Intent
11. Public Hearing
12. Organization and Content of Final EJS
13. Comments Received on the Final EIS
14. EIS Supplement
15. Filing Requirement
16. Timing
17. Expedited Filing
18. Record of Decision
19. Pre decision Referrals by Other Agencies
20. Review of Other Agencies' EISs
21. Monitoring
1. Introduction. In keeping with Executive
Order 12291 and 40 CFR 1500.2, where
interpretive problems arise in implementing
this regulation. and consideration of all other
factors do not give a clear indication of a
reasonable interpretation, the interpretation
(consistent with the spirit and intent of
NEPA) which results in the least paperwork
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and delay will be used. Specific examples of
ways to reduce paperwork in the NEPA
process are found at 40 CFR 1500.4. Maximum
advantage of these recommendations should
be taken.
2. General. This Appendix sets forth
implementing procedures for the Corps
regulatory program. For additional guidance,
see the Corps NEPA regulation 33 CFR Part
230 and for general policy guidance, see the
CEQ regulations 40 CFR 15Q0-1508.
3. Development of Information and Data.
See 40 CFR 1506.5. The district engineer may
require the applicant to furnish appropriate
information that the district engineer
considers necessary for the preparation of an
Environmental Assessment (EA) or
Environmental Impact Statement (EIS). See
also 40 CFR 1502.22 regarding incomplete or
unavailable information.
4. Elimination of Duplication with State
and Local Procedures. See 40 CFR 1506.2.
5. Public Involvement. Several paragraphs
of this appendix (paragraphs 7, 8, 11, 13, and
19} provide information on the requirements
for district engineers to make available to the
public certain environmental documents in
accordance with 40 CFR 1506.6.
6. Categorical Exclusions--a. General.
Even though an EA or EIS is not legally
mandated for any Federal action falling
within one of the "categorical exclusions,"
that fact does not exempt any Federal action
from procedural or substantive compliance
with any other Federal law. For example,
compliance with the Endangered Species Act,
the Clean Water Act, etc., is always
mandatory, even for actions not requiring an
EA or EJS. The following activities are not
considered to be major Federal actions
significantly affecting the quality of the
human environment and are therefore
categorically excluded from NEPA
documentation:
(1) Fixed or floating small private piers,
small docks. boat hoists and boathouses.
(2) Minor utility distribution and collection
lines including irrigation;
(3) Minor maintenance dredging using
existing disposal sites:
(4} Boat launching ramps;
(5} All applications which qualify as letters
of permission (as described at 33 CFR
325.5(b }(2}}.
b. Extraordinary Circumstances. District
engineers should be alert for extraordinary
circumstances where normally excluded
actions could have substantial environmental
effects and thus require an EA or EIS. For a
period of one year from the effective data of
these regulations, district engineers should
maintain an information list on the type and
number of categorical exclusion actions
which, due to extraordinary circumstances.
triggered the need for an EA/FONSI or EIS. If
a district engineer determines that a
categorical exclusion should be modified, the
information will be furnished to the division
engineer who will review and analyze the
actions and circumstances to determine if
there is a basis for recommending a
modification to the list of categorical
exclusions. HQUSACE (CECW-OR) will
review recommended changes for Corps-wide
consistency and revise the list accordingly.
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7. EA/FONSI Document. (See 40 CFR
1508.9 and 1508.13 for definitions)-a.
Environmental Assessment (EA] and
Findings af Na Significant Impact {FONSI].
The EA should normally be combined with
other required documents (EA/404(b)(1)/
SOF/FONSI). "EA" as used throughout this
Appendix normally refers to this combined
document. The district engineer should
complete an EA as soon as practicable after
all relevant information is available [i.e.,
after the comment period for the public notice
of the permit application has expired) and
when the EA is a separate document it must
be completed prior to completion of the
statement of finding (SOF). When the EA
confirms that the impact of the applicant's
proposal is not significant and there are no
"unresolved conflicts concerning alternative
uses of available resources • • ... (section
102(2)(E) of NEPA), and the proposed activit}
is a "water dependent" activity as defined in
40 CFR 230.10(a)(3), the EA need not include
a discussion on alternatives. In all other
cases where the district engineer determines
that there are unresolved conflicts concerning
alternative uses of available resources, the
EA shall include a discussion of the
reasonable alternatives which are to be
considered by the ultimate decision-maker.
The decision options available to the Corps,
which embrace all of the applicant's
alternatives, are issue the permit, issue with
modifications or deny the permit.
Modifications are limited to those project
modifications within the scope of established
permit conditioning policy [See 33 CFR 325.4).
The decision option to deny the permit results
in the "no action" alternative (i.e. no activity
requiring a Corps permit). The combined
document normally should not exceed 15
pages and shall conclude with a FONSI (See
40 CFR 1508.13) or a determination that an
EIS is required. The district engineer may
delegate the signing of the NEPA document.
Should the EA demonstrate that an EIS is
necessary, the district engineer shall follow
the procedures outlined in paragraph 8 of this
Appendix. In those cases where it is obvious
an EIS is required, an EA is not required.
However, the district engineer should
document his reasons for requiring an EIS.
b. Scope of Analysis. (1) In some situations,
a permit applicant may propose to conduct a
specific activity requiring a Department of
the Army (DA) permit (e.g., construction of a
pier in a navigable water of the United
States) which is merely one component of a
larger project (e.g., construction of an oil
refinery on an upland area). The district
engineer should establish the scope of the
NEPA document (e.g., the EA or EIS) to
address the impacts of the specific activity
requiring a DA permit and those portions of
the entire project over which the district
engineer has sufficient control and
responsibility to warrant Federal review.
(2) The district engineer is considered to
have control and responsibility for portions
of the project beyond the limits of Corps
jurisdiction where the Federal involvement is
sufficient to turn an essentially private action
into a Federal action. These are cases where
the environmental consequences of the larger
project are essentially products of the Corps
permit action.
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Typical factors to be considered in
determining whether sufficient "control and
responsibility" exists include:
[i) Whether or not the regulated activity
comprises "merely a link" in a corridor type
project (e.g., a transportation or utility
transmission project).
(ii) Whether there are aspects of the upland
facility in the immediate vicinity of the
regulated activity which affect the location
and configuration of the regulated activity.
(iii) The extent to which the entire project
will be within Corps jurisdiction.
(iv) The extent of cumulative Federal
control and responsibility.
A. Federal control and responsibility will
include the portions of the project beyond the
limits of Corps jurisdiction where the
cumulative Federal involvement of the Corps
and other Federal agencies is sufficient to
grant legal control over such additional
portions of the project. These are cases
where the environmental consequences of the
additional portions of the projects are
essentially products of Federal financing,
assistance, direction. regulation, or approval
(not including funding assistance solely in the
form of general revenue sharing funds, with
no Federal agency control over the
subsequent use of such funds, and not
including judicial or administrative civil or
criminal enforcement actions).
B. In determining whether sufficient
cumulative Federal involvement exists to
expand the scope of Federal action the
district engineer should consider whether
other Federal agencies are required to take
Federal action under the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.), the
National Historic Preservation Act of 1966 (16
U.S.C. 470 et seq.), the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.), Executive
Order 11990, Protection of Wetlands, (42
U.S.C. 4321 91977), and other environmental
review laws and executive orders.
C. The district engineer should also refer to
paragraphs 8(b) and 8(c) of this appendix for
guidance on determining whether it should be
the lead or a cooperating agency in these
situations.
These factors will be added to or modified
through guidance as additional field
experience develops.
(3) Examples: If a non-Federal oil refinery,
electric generating plant, or industrial facility
is proposed to be built on an upland site and
the only DA permit requirement relates to a
connecting pipeline, supply loading terminal
or fill road, that pipeline, terminal or fill road
permit, in and of itself. normally would not
constitute sufficient overall Federal
involvement with the project to justify
expanding the scope of a Corps NEPA
document to cover upland portions of the
facility beyond the structures in the
immediate vicinity of the regulated activity
that would effect the location and
configuration of the regulated activity.
Similarly, if an applicant seeks aDA permit
to fill waters or wetlands on which other
construction or work is proposed. the control
and responsibility of the Corps, as well as its
overall Federal involvement would extend to
the portions of the project to be located on
the permitted fill. However, the NEPA review
would be extended to the entire project,
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including portions outside waters of the
United States, only if sufficient Federal
control and responsibility over the· entire
project is determined to exist; that is. if the
regulated activitie&, and those activities
involving regulation. funding, etc. by other
Federal agencies, comprise a substantial
portion of the overall project. In any case,
once the scope of analysis has been defined.
the NEPA analysis for that action shot~ld
include direct, indirect and cumulative
impacts on all Federal interests within the
purview of the NEPA statute. The district
engineer should, whenever practicable,
incorporate by reference and rely upon the
reviews of other Federal and State agencies.
For those regulated activities that comprise
merely a link in a transportation or utility
transmission project, the scope of analysis
should address the Federal action, i.e., the
specific activity requiring aDA permit and
any other portion of the project that is within
the control or responsibility of the Corps of
Engineers (or other Federal agencies).
For example, a 50-mile electrical
transmission cable crossing a 11/4 mile wide
river that is a navigable water of the United
States requires a DA permit. Neither the
origin and destination of the cable nor its
route to and from the navigable water, except
as the route applies to the location and
configuration of the crossing. are within the
control or responsibility of the Corps of
Engineers. Those matters would not be
included in the scope of analysis which, in
this case, would address the impacts of the
specific cable crossing.
Conversely, for those activities that require
aDA permit for a major portion of a
transportation or utility transmission project,
so that the Corps permit beats upon the origin
and destination as well as the route of the
project outside the Corps regulatory
boundaries, the scope of analysis should
include those portions of the project outside
the boundaries of the Corps section 10/404
regulatory jurisdiction. To use the same
example, if 30 miles of the 50-mile
transmission line crossed wetlands or other
"waters of the United States," the scope of
analysis should reflect impacts of the whole
50-mile transmission line.
For those activities that require a DA
permit for a major portion of a shoreside
facility, the scope of analysis should extend
to upland portions of the facility. Fo~
example. a shipping terminal normally
requires dredging, wharves, bulkheads,
berthing areas and disposal of dredged
material in order to function. Permits for such
activities are normally considered sufficient
Federal control and responsibility to warrant
extending the scope of analysis to include the
upland portions of the facility.
In all cases, the scope of analysis used for
analyzing both impacts and alternatives
should be the same scope of analysis used fo•
analyzing the benefits of a proposal.
8. Environmental Impact StatementGeneral-a. Determination of Lead and
Cooperating Agencies. When the district
engineer determines that an EIS is required.
he will contact all appropriate Federal
agencies to determine thetr respeciive role(s),
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i.e., that of lead agency or cooperating
agency.
b. Corps as Lead Agency. When the Corps
is lead agency, it will be responsible for
managing the EIS process, including those
portions which come under the jurisdiction of
other Federal agencies. The district engineer
is authorized to require the applicant to
furnish appropriate information as discussed
in paragraph 3 of this appendix. It is
permissable for the Corps to reimburse, under
agreement, staff support from other Federal
agencies beyond the immediate jurisdiction
of those agencies.
c. Corps as Cooperating Agency. If another
agency is the lead agency as set forth by the
CEQ regulations (40 CFR 1501.5 and 1501.6(a)
and 1508.16), the district engineer will
coordinate with that agency as a cooperating
agency under 40 CFR 1501.6(b) and 1508.5 to
insure that agency's resulting EIS may be
adopted by the Corps for purposes of
exercising its regulatory authority. As a
cooperating agency the Corps will be
responsible to the lead agency for providing
environmental information which is directly
related to the regulatory matter involved and
which is required for the preparation of an
EIS. This in no way shall be construed as
lessening the district engineer's ability to
request the applicant to furnish appropriate
information as discussed In paragraph 3 of
this appendix.
When the Corps is a cooperating agency
because of a regulatory responsibility, the
district engineer should, in accordance with
40 CFR 1501.6(b)(4), "make available staff
support at the lead agency's request" to
enhance the latter's interdisciplinary
capability provided the request pertains to
the Corps regulatory action covered by the
EIS, to the extent this Is practicable. Beyond
this, Corps staff support will generally be
made 'a vailable to the lead agency to the
extent practicable within its own
responsibility and available resources. Any
assistance to a lead agency beyond this will
normally be by written agreement with the
lead agency providing for the Corps expenses
on a cost reimbursable basis. If the district
engineer believes a public hearing should be
held and another agency is lead agency, the
district engineer should request such a
hearing and provide his reasoning for the
request. The district engineer should suggest
a joint hearing and offer to take an active
part in the hearing and ensure coverage of the
Corps concerns.
d. Scope of Analysis. See paragraph 7b.
e. Scoping Process. Refer to 40 CFR 1501.7
and 33 CFR 230.12.
f. Contracting. See 40 CFR 1506.5.
(1) The district engineer may prepare an
EIS, or may obtain information needed to
prepare an EIS, either with his own staff or
by contract. In choosing a contractor who
reports directly to the district engineer, the
procedures of 40 CFR 1506.5(c) will be
followed.
(2) Information required for an EIS also
may be furnished by the applicant or a
consultant employed by the applicant. Where
this approach is followed. the district
engineer will (i) advise the applicant and/or
his consultant of the Corps information
requil'ements, and (ii) meet with the applicant
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and/or his consultant from lime to time and
provide him with the district engineer's views
regarding adequacy of the data that are being
developed (including bow the district
engineer will view such data in light of any
possible conflicts of interest).
The applicant and/or his con~ultant may
accept or reject the district engineer's
guidance. The district engineer, however,
may after specifying the information in
contention, require the applicant to resubmit
any previously submitted data which the
district engineer considers inadequate or
inaccurate. In all cases, the district engineer
should document in the record the Corps
independent evaluation of the information
and its accuracy, as required by 40 CFR
1506.5{a).
g. Change in EJS Determination. If it is
determined that an EIS is not required after a
notice of intent has been published, the
district engineer shall terminate the EIS
preparation and withdraw the notice of
intent. The district engineer shall notify in
writing the appropriate division engineer;
HQUSACE (CECW-OR); the appropriate
EPA regional administrator, the Director,
Office of Federal Activities (A-104), EPA. 401
M Street SW.• Washington. DC 20460 and the
public of the determination.
h. Time Limits. For regulatory actions. the
district engineer will follow 33 CFR 230.17(a)
unless unusual delays caused by applicant
inaction or compliance with other statutes
require longer time frames for EIS
preparation. At the outset of the EIS effort,
schedule milestones will be developed and
made available to the applicant and the
public. If the milestone dates are not met the
district engineer will notify the applicant and
explain the reason for delay.
9. Organization and Content of Draft
E!Ss-a. General. This section gives detailed
information for preparing draft EISs. When
the Corps is the lead agency, this draft EIS
format and these procedures will be
followed. When the Corps is one of the joint lead agencies, the joint lead agencies will
mutually decide which agency's format and
procedures will be followed.
b. Format-{1) Cover Sheet. (a) Ref. 40 CFR
1502.11.
(b) The "person at the agency who can
supply further information" (40 CFR
1502.11(c) is the project manager handling
that permit application.
(c) The cover sheet should identify the EIS
as a Corps permit action and state the
authorities (sections 9, 10, 404, 103, etc.)
under which the Corps is exerting its
jurisdiction.
(2) Summary. In addition to the
requirements of 40 CFR 1502.12, this section
should identify the proposed action as a
Corps permit action stating the authorities
(sections 9, 10, 404, 103, etc.) under which the
Corps is exerting its jurisdiction. It shall also
summarize the purpose and need for the
proposed actjon and shall briefly state the
beneficial/adverse impacts of the proposed
action.
(3) Table of Contents.
(4) Purpose and Need. See 40 CFR 1502.13.
If the scope of analysis for the NEPA
document (see paragraph 7b) covers only the
proposed specific activity requiri:tg a
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Department of the Army permit, then the
underlying purpose and need for that specific
activity should be stated. (For example, "The
purpose and need for the pipe is to obtain
cooling water from the river for the electric
generating plant.") If the scope of analysis
covers a more extensive project, only part of
which may require a DA permit, then the
underlying purpose and need for the entire
project should be stated. (For example, ''The
purpose and need for the electric generating
plant is to provide increased supplies of
electricity to the (named) geographic area.")
Normally, the applicant should be
encouraged to provide a statement of his
proposed activity's purpose and need from
his perspective (for example, "to construct an
electric generating plant"). However,
whenever the NEPA document's scope of
analysis renders it appropriate, the Corps
also should consider and express that
activity's underlying purpose and need from a
public interest perspective (to use that same
example, "to meet the public's need for
electric energy"). Also, while generally
focusing on the applicant's statement, the
Corps, will in all cases, exercise independent
judgment in defining the purpose and need
for the project from both the applicant's and
the public's perspective.
{5) Alternatives. See 40 CFR 1502.14. The
Corps is neither an opponent nor a proponent
of the applicant's proposal; therefore, the
applicant's final proposal will be identified as
the "applicant's preferred alternative" in the
final EIS. Decision options available to the
district engineer, which embrace all of the
applicant's alternatives, are issue the permit,
Issue with modifications or conditions or
deny the permit.
(a) Only reasonable alternatives need be
considered in detail, as specified in 40 CFR
1502.14(a). Reasonable alternatives must be
those that are feasible and such feasibility
must focus on the accomplishment of the
underlying purpose and need (of the
applicant or the public) that would be
satisfied by the proposed Federal action
(permit issuance). The alternatives analysis
should be thorough enough to use for both the
public interest review and the 404(b)(l)
guidelines {40 CFR Part 230) where
applicable. Those alternatives that are
unavailable to the applicant, whether or not
they require Federal action (pel'll\itS), should
normally be Included in the analysis of the
no-Federal-action (denial) alternative. Such
alternatives should be evaluated only to the
extent necessary to allow a complete and
objective evaluation of the public interest
and a fully Informed decision regarding the
permit application;
(b) The "no-action" alternative is one
which results in no construction requiring a
Corps permit. lt may be brought by (1) the
applicant electing to modify his proposal to
eliminate work under the jurisdiction of the
Corps or (2) by the denial of the permit.
District engineers, when evaluating this
alternative, should discuss, when
appropriate, the consequences of other likely
uses of a project site, should the permit be
denied.
(c) The EIS should discuss geographic
alternatives, e.g., changes in location and
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other site specific variables, and functional
alternatives, e.g .. project substitutes and
design modifications.
(d) The Corps shall not prepare a costbenefit analysis for projects requiring a Corps
permit. 40 CFR 1502.23 slates that the
weighing of the various alternatives need not
be displayed in a cost-benefit analysis and
"* * * should not be when there are
important qualitative considerations." The
EIS should, however, indicate any cost
considerations that are likely to be relevant
to a decision.
(e) Mitigation is defined in 40 CFR 1508.20,
and Federal action agencies are directed in
40 CFR 1502.14 to include appropriate
mitigation measures. Guidance on the
conditioning of permits to require mitigation
is in 33 CFR 320.4(r) and 325.4. The nature
and extent of mitigation conditions are
dependent on the results of the public interest
review in 33 CFR 320.4.
(6) Affected Environment. See Ref. 40 CFR
1502.15.
(7) Environmental Consequences. See Ref.
40 CFR 1502.16.
(8) List of Preparers. See Ref. 40 CFR
1502.17.
(9) Public Involvement. This section should
list the dates and nature of all public notices,
scoping meetings and public hearings and
include a list of all parties notified.
(10) Appendices. See 40 CFR 1502.18.
Appendices should be used to the maximum
extent practicable to minimize the length of
the main text of the EIS. Appendices
normally should not be circulated with every
copy of the EIS, but appropriate appendices
should be provided routinely to parties with
special interest and expertise in the
particular subject.
(11) Index. The Index of an EIS, at the end
of the document, should be designed to
provide for easy reference to items discussed
in the main text of the EIS.
10. Notice of Intent. The district engineer
shall follow the guidance in 33 CFR Part 230,
Appendix C in preparing a notice of intent to
prepare a draft EIS for publication in the
,
Federal Register.
11. Public Hearing. Jf a public hearing is to
be held pursuant to 33 CFR Part 327 for a
permit application requiring an EIS, the
actions analyzed by the draft EIS should be
considered at the public hearing. The district
engineer should make the draft EIS available
to the public at least15 days in advance of
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the hearing. If a hearing request is received
from another agency having jurisdiction as
provided in 40 CFR 1506.6(c)(2), the district
engineer should coordinate a joint hearing
with that agency whenever appropriate.
12, Organization and Content of Final EIS.
The organization and content of the final EIS
including the abbreviated final EIS
procedures shall follow the guidance in 33
CFR 230.14[a).
13. Comments Recei~·ed on the Final EIS.
For permit cases to be decided at the district
level, the district engineer should consider all
incoming comments and provide responses
when substantive issues are raised which
have not been addressed in the final EIS. For
permit cases decided at higher authority, the
district engineer shall forward the final EIS
comment letters together with appropriate
responses to higher authority along with the
case. In the case of a letter recommending a
referral under 40 CFR Part 1504, the district
engineer will follow the guidance in
paragraph 19 of this appendix.
14. EIS Supplement. See ·33 CFR 230.13[b).
15. Filing Requirements. See 40 CFR 1506.9.
Five (5) copies of E!Ss shall be sent to
Director, Office of Federal Activities [A-104),
Environmental Protection _Agency, 401 M
Street SW., Washington, DC 20460. The
official review periods commence with EPA's
publication of a notice of availability of the
draft or finiil EISs in the Federal Register.
Generally, this notice appears on Friday of
each week. At the same time they are mailed
to EPA for filing, one copy of each draft or
final EJS, or EIS supplement should be mailed
to HQUSACE (CECW-OR) WASH DC 203141000.
16. Timing. 40 CFR 1506.10 describes the
timing of an agency action when an EIS is
involved.
17. Expedited Filing. 40 CFR 1506.10
provides information on allowable time
reductions and time extensions associated
with the EIS process. The district engineer
will provide the necessary information and
facts to HQUSACE [CECW-RE) WASH DC
20314-1000 [with copy to CECW-OR) for
consultation with EPA for a reduction in the
prescribed review periods.
18. Record of Decision. In those cases
involving an EIS, the statement of findings
will be called the record of decision and shall
incorporate the requirements of 40 CFR
1505.2. The record of decision is not to be
included when filing a final EIS and may not
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be signed until 30 days after the notice of
availability of the final EIS is published in th e
Federal Register. To avoid duplication, the
record of decision may reference the EIS.
19. Predecision Referrals by Other
Agencies. See 40 CFR Part 1504. The
decisionmaker should notify any potential
referring Federal agency and CEQ of a fin al
decision if it is contrary to the announced
position of a potential referring agency. (This
pertains to a NEPA referral, not a 404[q)
referral under the Clean Water Act. The
procedures for a 404[q) referra l are ou tlined
in the 404[q) Memoranda of Agreement. The
potential referring agency will then have 25
calendar days to refer the case to CEQ under
40 CFR Part 1504. Referrals will be
transmitted through division to CECW-RE for
further guidance with an information copy to
CECW-OR.
20. Review of Other Agencies' EISs.
District engineers should provide comments
directly to the requesting agency specifically
related to the Corps jurisdiction by law or
special expertise as defined in 40 CFR 1508.15
and 1508.26 and identified in Appendix II of
CEQ regulations (49 FR 49750, December 21,
1984). If the district engineer determines that
another agency's draft EIS which involves a
Corps permit action is inadequate with
respect to the Corps permit action, the district
engineer should attempt to resolve the
differences concerning the Corps permit
action prior to the filing of the final EIS by the
other agency. If the district engineer finds
that the final EIS is inadequate with respect
to the Corps permit action, the district
engineer should incorporate the other
agency's final EIS or a portion thereof and
prepare an appropriate and adequate NEPA
document to address the Corps involvement
with the proposed action. See 33 CFR 230.21
for guidance. The agency which prepared the
original EIS should be given the opportunity
to provide additional information to that
contained in the EIS in order for the Corps to
have all relevant information available for a
sound decision on the permit.
21. Monitoring. Monitoring compliance
with permit requirements should be carried
out in accordance with 33 CFR 230.15 and
with 33 CFR Part 325.
(FR Doc. 88-2035 Filed 2-2-88; 8:45 am)
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