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amicus briefs. See Lopez v. Davis, 531 U.S. 230, 244 
n.6 (2001) (declining to address argument for 
reversal raised solely by amici that "was not raised 
or decided below, or presented in the petition for 
certiorari"); Kamen v. Kemper Fin. Servs., Inc., 500 
U.S. 90, 97 n.4 (1991) (leaving "for another day" issue 
raised only by government as amici seeking 
reversal); United Parcel Serv., Inc. v. Mitchell, 451 
U.S. 56, 61 n.2 (1981) (declining to consider 
argument for reversal raised only by amici "since it 
was not raised by either of the parties here or 
below"); Bell v. Wolfish, 441 U.S. 520, 531 n.l3 (1979) 
(holding that Court had "no occasion to reach" issue 
that was not "urged by either party in this Court"); 
Knetsch v. United States, 364 U.S. 361, 370 (1960) 
(holding that Court has "no reason to pass upon" 
issue raised by amicus but not by petitioner). The 
State of Hawai'i did not raise-and indeed expressly 
disclaimed-the complex constitutional questions 
amici seek to introduce here. This is further 
confirmation that the Court should decline to address 
those questions. 

II. AMICI SEEKING REVERSAL ON CON­
STITUTIONAL GROUNDS ARE ALSO 
WRONG ON THE MERITS. 

The view of the State's amici is also incorrect on 
the law and the facts, and the Native Hawaiian 
Amici Organizations cannot permit that view to go 
unanswered. 

Benefits provided to native Hawaiians under 
federal or state law, including unrelinquished land 
claims, are benefits based on political status-not 
race-and are rooted in the governance of the once­
sovereign political community in the Kingdom of 
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Hawai'i. Such benefits may be constitutionally 
accorded to native Hawaiians. Amici are legally and 
factually incorrect to contend otherwise. 

A Congressional Legislation Benefiting 
Descendants Of The Native 
Populations Of The United States Is 
Constitutional. 

For over two hundred years, the United States has 
recognized certain legal rights and protections for 
America's indigenous peoples. Indeed, the 
Constitution allocates to Congress "plenary power 
over Indian affairs." Alaska v. Native Ville of Venetie 
Tribal Gov't, 522 U.S. 520, 531 n.6 (1998). This 
includes the power to recognize and define tribal 
status, as well as "restore [] previously extinguished 
tribal status-by re-recognizing a Tribe whose tribal 
existence it previously had terminated." United 
States v. Lara, 541 U.S. 193, 203 (2004); see also 
Cohen's Handbook of Federal Indian Law §§ 3.02[2], 
[S][c] at 137, 168 (2005 ed.) (discussing variation in 
how federal government has defined, recognized, and 
restored the tribal status of various native 
populations). 7 Congress has undertaken an 
enhanced duty of care for all of America's indigenous 
peoples based on their prior sovereignty and their 
status as the original inhabitants of the lands the 
United States acquired. See, e.g., Report of the 
Committee on Indian Affairs, S. Rep. No. 110-260 at 
7 (Feb. 5, 2008); United States v. Sandoval, 231 U.S. 
28, 46 (1913). 

7 Congress relied on its plenary authority, for example, in 
enacting the Alaska Native Claims Settlement Act, Pub. L. 92-
203 (1971), as amended, 43 U.S.C. §§ 1601, et seq. 
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This Court has repeatedly recognized that the 
benefits Congress accords Native Americans, under 
its enhanced duty of care, do not reflect an 
impermissible racial preference. In Morton v. 
Mancari, 417 U.S. 535 (1974), for example, when 
reviewing a hiring preference for Native Americans 
at the Bureau of Indian Affairs, this Court held that 
the preference was not a "racial preference"; "the 
preference [was] political rather than racial in 
nature" and was based on tribe members' "unique 
legal status" under federal law . 417 U.S. at 554-555 
& n.24. 

A few years later, in United States v. Antelope, 430 
U.S. 641, 645 (1977), this Court clarified that "[t]he 
decisions of this Court leave no doubt that federal 
legislation with respect to Indian tribes, although 
relating to Indians as such, is not based upon 
impermissible racial classifications." It went on to 
explain that "[q]uite the contrary" is true: 
"classifications expressly singling out Indian tribes 
as subjects of legislation are expressly provided for in 
the Constitution and supported by the ensuing 
history of the Federal Government's relations with 
Indians." Id. (internal footnote omitted). 
Classifications for Indian tribes are based on the 
"governance of once-sovereign political communities" 
and are "not to be viewed as legislation of a 'racial 
group consisting of Indians.' " Id. at 646. Thus 
Congressional authority to legislate on behalf of 
Native Americans is related in large part to the prior 
sovereign status of the Native American tribes. 
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B. Congressional Legislation Benefiting 
Native Hawaiians Is Likewise 
Constitutional. 

i. Prior to Western intervention, native 
Hawaiians were a sovereign people. 

When Captain James Cook arrived on the shores of 
Hawai'i in 1778, he found a Hawaiian people whose 
cultural and political structures had developed over 
more than 1,000 years. Rice, 528 U.S. at 500. 
Hawaiian society had "its own identity, its own 
cohesive forces, its own history." Id. The islands 
were soon united as the Kingdom of Hawai'i under 
the leadership of Kamehameha I in 1810. Id. at 50l. 
In the years that followed, the United States and the 
Kingdom established a government-to-government 
relationship. Though other nations had interests in 
Hawai'i, id. at 504, by the latter part of the 
nineteenth century, Americans had gained control 
over three-fourths of Hawai'i's commerce and most of 
its available land, as well as dominating political 
discourse. See U.S. Br., Rice v. Cayetano, 1999 WL 
569475 at *2 (hereinafter "U.S. Rice Br."). 

The social and economic changes in Hawai'i had a 
devastating effect on native Hawaiians. Id. In 1893, 
Queen Lili'uokalani sought to introduce a new 
constitution that would reestablish native Hawaiian 
control over governmental affairs. Fearing a loss of 
power, a group representing American commercial 
interests overthrew the monarchy. They were aided 
by the United States Minister to Hawai'i, who 
ordered armed U.S. naval forces to invade Hawai'i. 
Id. at *2-*3. 

The American interests established a provisional 
government, which the United States Minister 
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immediately recognized as a United States 
protectorate. Id.; see also Apology Resolution, 107 
Stat. at 1511. In 1894, the provisional government 
declared itself the Republic of Hawai'i. Id. at 1512. 
In 1898, Congress enacted a joint resolution 
annexing Hawai'i, signed by President McKinley, 
and the Republic of Hawai'i ceded sovereignty over 
the Hawaiian Islands to the United States. Id. 

The Apology Resolution was enacted to recognize 
and apologize for the role that agents and citizens of 
the United States played in the "illegal" overthrow, 
which "resulted in the suppression of the inherent 
sovereignty of the Native Hawaiian people" and "the 
deprivation of the rights of Native Hawaiians to self­
determination." Id. at 1513. 

ii. Native Hawaiians have the same 
rights and privileges accorded to 
other Native American communities. 

The United States has long recognized that native 
Hawaiians are entitled to many of the same rights 
and considerations as other indigenous American 
peoples. See, e.g., S. Rep. 110-260 at 7, 15; U.S. Rice 
Br. at *9 ("Congress has identified Native Hawaiians 
as a distinct indigenous group within the scope of its 
Indian affairs power, and has enacted dozens of 
statutes on their behalf pursuant to its recognized 
trust responsibility."). 8 Indeed, Congress enacted the 

8 While native Hawaiians do not currently have a recognized 
governmental body, several significant steps have recently been 
taken in that direction. For example, after the Apology 
Resolution, the Department of the Interior and the Department 
of Justice issued a report recommending "[aJs a matter of 
justice and equity" that "Native Hawaiian people should have 
self-determination over their own affairs within the framework 
of Federal law, as do Native American tribes." Dep't of the 
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first law benefiting native Hawaiians, the Hawaiian 
Homes Commission Act, shortly after the creation of 
the new Territory. Since then, Congress has enacted 
over 150 statutes addressing the conditions of native 
Hawaiians and providing them with benefits. 
S. Rep. 110-260 at 7, 19; see also U.S. Rice Br. at *4 
("Since Hawaii's admission into the Union, Congress 
has continued to accept responsibility for the welfare 
of Native Hawaiians" and "has established special 
Native Hawaiian programs in the areas of health 
care, education, employment, and loans."). 

The entire premise of amici's argument seems to be 
that native Hawaiians are not currently a federally 
recognized "Indian tribe." See, e.g., PLF Amicus Br. 
23-28; MSLF Amicus Br. 32-33. That distinction is 
misplaced. The "historical and unique legal 
relationship [between the United States and native 
Hawaiians] has been consistently recognized and 
affirmed by the Congress through the enactment of 
Federal laws which extend to the Hawaiian people 
the same rights and privileges accorded to American 
Indian, Alaska Native, Eskimo, and Aleut 
communities." 42 U.S.C. § 11701(19) (citing the 
Native American Programs Act of 1974, 42 U.S.C. 
§§ 2991, et seq.; the American Indian Religious 
Freedom Act, 42 U.S.C. § 1996; the National 
Museum of the American Indian Act, 20 U.S.C. 

Interior & Dep't of Justice, From Mauka to Makai: The River of 
Justice Must Flow Freely at 17 (Oct. 23, 2000). And multiple 
bills have been introduced in the House and Senate to provide 
that framework, most recently in 2007; the 2007 bill passed in 
the House and was referred to the Senate; the Senate voted the 
bill out of Committee, but it did not reach a full vote before the 
end of the Session. Native Hawaiian Gov't Reorg. Act of 2007, 
S. 310, 110th Congo (2007); H.R. 505, 110 Congo (2007). 
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§§ 80q, et seq.; and the Native American Graves 
Protection and Repatriation Act, 25 U.S.C. §§ 3001, 
et seq.) (emphasis added). Thus, while native 
Hawaiians may not currently exercise self­
governance in the formal manner of federally­
recognized Indian tribes, Congress has repeatedly 
enacted statutes confirming the similarity of their 
status and has recognized native Hawaiians as a 
"'distinct and unique indigenous people.'" U.S. Rice 
Br. at *4-*5 (citing statutes).9 

As the United States explained in Rice, "the 
existence of a [recognized] tribal government * * * is 
not a necessary predicate for the exercise by 
Congress itself of its unique power to fulfill the 
Nation's obligation toward indigenous people." Id. at 
*18.10 Congress is therefore free to exercise its 
plenary authority on behalf of native Hawaiians just 

9 See, e.g., 20 U.S.C. § 7512(1) ("Native Hawaiians are a 
distinct and unique indigenous people[.]"); 42 U.S.C. § 11701(1) 
(same); 20 U.S.C § 7512(12)(A) ("Native Hawaiians have a 
cultural, historic, and land-based link to the indigenous people 
who exercised sovereignty over the Hawaiian Islands, and that 
group has never relinquished its claims to sovereignty or its 
sovereign lands[.]"); 42 U.S.C. § 11701(13) (the Hawaiian 
Homes Commission Act "affirm [ed] the trust relationship 
between the United States and the Native Hawaiians" as 
confirmed by the Committee Report explaining that" 'natives of 
the islands [ ] are our wards' "), ide § 11701(20) ("The United 
States has also recognized and reaffirmed the trust relationship 
to the Hawaiian people through legislation which authorizes 
the provision of services to Native Hawaiians[.]"). 

10 The Court in Rice assumed without deciding that Congress 
could treat Hawaiians or native Hawaiians as a tribe, 528 U.S. 
at 519, but went on to hold that even if they were a tribe, tribal 
status could not be a basis for limiting voting for a State's 
public officials under the Fifteenth Amendment. Id. at 520. 
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as it would any other Native American group, and 
amici have no legal basis to suggest otherwise. 
Indeed, the United States has explained that for 
native Hawaiians, any requirement "that there be a 
recognized tribal government would be particularly 
unjustified" because the United States' trust 
obligation to native Hawaiians arose from its 
"responsibility for the destruction of their 
government and the unconsented and 
uncompensated taking of their lands." Id. Congress 
directs many services and benefits to native 
Hawaiians; it does not do so ''because of their race, 
but because of their unique status as the indigenous 
people of a once-sovereign nation as to whom the 
United States has established a trust relationship." 
Id. at *10; accord 20 U.S.C. § 7512(12)(B) ("Congress 
does not extend services to Native Hawaiians 
because of their race, but because of their unique 
status as the indigenous people of a once sovereign 
nation as to whom the United States has established 
a trust relationship"); Hawaiian Homelands 
Homeownership Act of 2000, Pub. L. 106-569, § 512, 
114 Stat. 2944, 2966-69 (2000) (Congressional 
findings in support of 25 U.S.C. § 4221) (same). 

The United States continues to recognize its special 
relationship with, and heightened sense of duty to, 
the indigenous people of Hawai'i-a duty it 
reaffirmed in the Apology Resolution. Amici's 
attempt to re-write the history and the present for 
native Hawaiians is a deeply misguided effort. The 
United States' position is clear and unambiguous: 
"Native Hawaiians have a cultural, historic, and 
land-based link to the indigenous people who 
exercised sovereignty over the Hawaiian Islands, and 
that group has never relinquished its claim to its 
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sovereignty or its sovereign lands." U.S. Rice Br. at 
*9. The history of our Nation's trust relationship 
with the native Hawaiian people renders "native 
Hawaiian" a permissible political classification 
similar to those recognized by this court in Mancari 
and Antelope. Contrary to amici's because-we-say-so 
assertions-"native Hawaiian" is something far 
different, and far richer, than a mere racial 
classification. 

CONCLUSION 

For the foregoing reasons, the judgment of the 
Supreme Court of Hawai'i should be affirmed. 
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