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Testimony before the 
Senate Transportation committee 

March 20 , 1979 

Relating to Rapid Transportation and the H-3 Freeway 

from Jon Van Dyke 
Professor of Law , University of Hawaii at Manoa 

(Note: this testimony does not represent an institutional 
position of the University of Hawaii .) 

I would like to submit two documents which raise the 

question whether the building of the H- 3 freeway would be" 

consistent with the state's commitment to control its popula-

tion growth . I regret that I am unable to deliver this 

testimony in person because of a prior commitment elsewhere . 

1. The first document is a n ewspaper column I wrote 

two years ago to explain how the f ederal courts would view the 

state's attempt to control its population growth . In my 

judgment, a federal court would seriously consider such efforts 

only if the state has a comprehensive and consistent program 

to protect its environment which requires sacrifices of its 

own residents as well as those from other states . Federal 

Judge Samuel P . King subsequentl y struck down the one-year 

residency requirement for public employees in the case of 

Nehring v . Ariyoshi , 443 F . SUpp . 228 (D. Hawaii 1977). His 

opinion emphasized that the residency requireme nt was a n 

isolated statute that did not directly attack the problem of 

uncontroll ed growth. He encouraged the state to seek other 

approaches that would be more dir ectly responsive to the 

destruction of its fragile environment : 
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This is not to say that the State is 
powerl es s to attack the prob l ems it 
faces. It can constitutionally seek 
to control growth through the use of 
zoning , and other , more enlightened 
tool s of economic p l anning . (Id. a t 
238 ; e mphasis added) --

2 . The second document is the article Selected Constitu-

tional Issues Re l ated to Growth Management in the State of 

Hawaii . This r eport was written by a team assembled by the 

Hawai i Institu te for Management and Ana l ysis i n Government in 

1 97 7 and was first published for the l egis l atur e in the 

publicati on Growth Management I ssues in Hawaii 129 - 201 (1977). 

The r eport was then brough t up to date and republished i n 

5 Hastings Constitution a l Law Quarter l y 639 -714 (1978) ; this 

more r ecent version is enclosed . Pages 640 - 672 of this repor t 

(and 132 - 154 of the earlier version in Growth Management Issues) 

discuss the Nehring case and related cases in other states , 

concluding on page 672 as fol l ows : 

Pages 

Management 

These . . . recent. . cases 
thus indicate that a state can attempt to 
define areas of essential state concern 
and pass legis l ation to protect those con­
cern s. A comprehensive statewide approach 
wo uld be essentia l to withstand a constitu­
tional challenge , but the Court has neverthe­
less lndlcated that it may be open to l egis la ­
tion that would have the effect of l imiting 
growth . (Emphasis added .) 

702-709 of this artic l e (pages 176-183 o f 

Issue s in Hawaii ) then focus o~utomobile 
Growth 

problem. 
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Again, the article emphasizes that the state must be consistent 

in i ~s .. planning decisions before any court will take seriously 

its effort to control growth. Every study of freeway construc~ 

tion indicates that freeways encourage both automobile use and 

urban sprawl. The construction of a new freeway to the wind­

ward coast would certainly lead to greater ur~anization and 

suburbanization of this area and to increased use of cars. The 

increased traffic brought in by the new freeway would produce 

more congestion and a greater demand for parking lots, service 

stations, and wider roads in the downtown Honolulu area. The 

money required for this freeway could inste.ad be used to up­

grade our mass transportation systems. Such efforts would 

induce persons to live in greater concentrations and would thus 

enable the state to preserve its open spaces for recreational 

and agricultural purposes. 

Using governmental funds to build freeways is also short­

sighted in view of our uncertain energy future. The rapid 

depletion of our oil reserves will lead to a dramatic increase 

in the price of gasoline during the next ten years, and will 

probably make it impossible for many people to afford and use 

a private automobile. We must, therefore, plan now for alter­

native transportation methods, and begin bringing them into 

operation. 

A decision to construct a new freeway would appear to 

encourage rather than discourage growth. It would weaken the 
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state's efforts to control growth in other respects. The 

report thus concludes on 708-709: 

If the state does nothing to curtail 
automobile use and continues to 
encourage such use by the construc­
tion of additional freeways, ho~ever, 
then a federal court may view other 
state efforts at growth with sus­
picion and may strike them down 
because of the absence of a consis- . 
tent and comprehensive approach. 
(Emphasis added.) See also pages 
182-83 of Growth Management Issues in 
Hawaii) 

This Committee must, therefore, realize that its transportation 

decisions are not made in vacuum and will have a profound effect 

on the future of our state. If the decision is made to proceed 

with the H-3 freeway rather than to pursue public transportation 

more vigorously, then all other growth control measures appear 

doomed to failure. 
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