g nght of Jehovah’s Wltnesses to prosely‘uze at
home of an Orthodox Christian on Crete?

They were convicted of “proselytism” and
sentenced to four months in jail.

Kokkinakis v. Greece (1993)

6-3 that Article 9 was violated.

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Mlhtary parade at Rathausplatz n V1enna on
Oct. 26, 1983, to celebrate 30th anniversary of
Austrian neutrality and 40th anniversary of end of
World War II. 50,000 spectators.

Two Austrians distributed leaflets calling for a
referendum on the purchase of fighter aircraft by
Austrian armed forces, and carried posters saying (in
German) “Austria does not need any interceptor
fighter planes.”

When they refused to comply with police
requests to remove their posters and cease leafleting,
they were arrested, and later fined 700 Austrian
schillings for breach of peace caused by obscuring
others’ view of the ceremony.

Chorrherr v. Austria (1993)

6-3 that Article 10 was not violated!

* Suppression of Spycatcher?
* The Sunday Times Case (Thalidomide)

(1979)--does a newspaper have the right to conduct
their own investigation and publish their report on an
ongoing case?

* Lawyer Advertising?
7-2 that Article 10 was not violated.



Does the European Convention on Human
Rights Protect Consensual Infliction of

Bodily Harm?

No, because these sado-masochistic
encounters mnvolve a significant degree of
injury, and thus the State has an interest in
prohibiting them.

Laskey, Jaggard and Brown v. United
Kingdom (Eur.Ct.HR 1997)



_ JCAIl FTUINAN NIPT] DNVEention, Articic ¢

* Prohibition on homosexual activities between
consenting adults?

Dudgeon v. United Kingdom (1991)(15-4 that
the “buggery” laws of Northern Ireland constituted an
“unjustified interference” with a homosexual’s “right
to respect for his private life.”

Modinos v. Cyprus (1993)(8-1 a violation)

* Norbert Antoine B. was born a male, but
behaved female and was raised as a girl. At age 37,
she had a sex change, and at age 44 she sought to
have her birth certificate changed. French tribunal
refused.

B. v. France (1992)

15-6 a violation of Article 8.

* Conjugal visits in prison?



The Age of Consent

Is it a violation of a fundamental right if the
age of consent for heterosexual activity is 16.
but for homosexual activity is 18?7

Is this sex-based or gender-based
discrimination?

Sutherland v. United Kingdom
(Eur.Comm.HR 1997)



Do Same-Sex Couples Have a Right to Marry
Under Article 12?

Is it sex-based or gender-based
discrimination if they are denied that right?

[Human Rights Committee concluded that
“sex” 1n Articles 2(1) and 26 includes “sexual
orientation.” Toonen v. Australia (1994), para.
8.7.]

Is it a fundamental human right to change
one’s sex?



Luropean Human Rights
How many members?
Right to individual petitions
State v. state complaints
Commission
Court
Each contracting party has one member on each.

Protocol 11-- will combine the Commission and
the Court--31 member states signed it on May 11,
1994--requires ratification by all members.

* Chambers--7 members

* Grand Chambers--17 members



European duman Right 1, Articl
is uiere a right not o Jom a trade umon‘?
722 18-3

Young. James and Webster (1981)

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Ariicle 15

1. In time of war or other public emergency threatening the life of the
nation, any High Contracting Party may take measures derogating from 1ts
obligations under this Convention to the extent strictly required by the
exigencies of the situation; provided that such measures are not inconsistent
with its other obligations under international law.

2. No derogation from Article 2, except in respect of deaths resulting
from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be
made under this provision.

3. Any High Contracting Party availing itself of this right of derogation
shall keep the Secretary General of the Council of Europe fully informed of
the measures which it has taken and the reasons therefor. It shall also inform
the Secretary General of the Council of Europe when such measures have
ceased to operate and provisions of the Convention are again being fully
executed.



No ene shall be subjeeted to torture or inhum
ment or punishment.




Is the European Convention of Human
Rights a "Living Instrument"?

Selmouni v. France (1999) — para. 101.
Tyrer v. United Kingdom (1978) — para. 31

What does that mean?



Call FAUMAN NIZNLE
* Solitary confinement?

* Sleeping on a hard bed/no mattress?

* Three fast days (no food) each year?

* Being led through town wearing hand-cuffs
and in an prison uniform?

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



How many members? |

Right to individual petitions

State v. state complaints

Commission

Court

Each contracting party has one member on each.

Protocol 11-- will combine the Commission and
the Court--31 member states signed it on May 11,
1994--requires ratification by all members.

* Chambers--7 members

* Grand Chambers--17 members



* nght of J ehovah’s Wltnesses to proselytlze at
home of an Orthodox Christian on Crete?

They were convicted of “proselytism” and
sentenced to four months in jail.

Kokkinakis v. Greece (1993) |

6-3 that Article 9 was violated.



Article 10 — European Convention on HR
1. Everyone has the right to freedom of

expression. This right shall include freedom to hold
opinions and to receive and impart information and
ideas without interference by public authroity and
regardless of frontiers. This article shall not prevent
States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it
carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are
necessary in a democratic society,

* in the interest of national security, territorial
integrity or public safety,

* for the prevention of disorder or crime,

* for the protection of health or morals,

* for the protection of the reputation or rights
of others,

* for preventing the disclosure of information
received in confidence, or

* for maintaining the authority and
impartiality of the judiciary.

[Emphasis added.]




Article 14— European Convention on HR

The enjoyment of the rights and freedoms
set forth in this Convention shall be secured
without discrimination on any ground such as

*sex,

* race,

* colour,

* language,

* religion,

* political or other opinion,

* national or social origin,

* association with a national minority,

* property,

* birth or

* other status.

[Emphasis added.]



Article 8 — European Convention on HR

1. Everyone has the right to respect for his
private and family life, his home and his
correspondence.

2. There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is
necessary in a democratic society

* in the interests of national security, public
safety or the economic well-being of the
country,

* for the prevention of disorder or crime,

* for the protection of health or morals, or

* for the protection of the rights and
Jreedoms of others.

[Emphasis added.]



Article 12 — European Convention of HR

Men and women of marriageable age have
the right to marry and found a family,
according to the national laws governing the
exercise of this right.

[Emphasis added.]



Article 14 — European Convention of HR

The enjoyment of the rights and freedoms
set forth in this Convention shall be secured
without discrimination on any ground such as

* sex,

* race,

* colour,

* language,

* religion,

* political or other opinion,

* national or social origin,

* association with a national minority,

* property,

* birth or

* other status.

[Emphasis added.]



Article 17 - ICCPR

1. No one shall be subjected to arbitrary or
unlawful interference with his privacy, family,
home or correspondence, nor to unlawful
attacks on his honour and reputation.

2. Everyone has the right to the protection
of the law against such interference or attacks.



Mllltary parade at Rathausplatz in Vlenna on
Oct. 26, 1985, to celebrate 30th anniversary of
Austrian neutrality and 40th anniversary of end of
World War II. 50,000 spectators.

Two Austrians distributed leaflets calling for a
referendum on the purchase of fighter aircraft by
Austrian armed forces, and carried posters saying (in
German) “Austria does not need any interceptor
fighter planes.”

When they refused to comply with police
requests to remove their posters and cease leafleting,
they were arrested, and later fined 700 Austrian
schillings for breach of peace caused by obscuring
others’ view of the ceremony.

Chorrherr v. Austria (1993)

6-3 that Article 10 was not violated!

* Suppression of Spycatcher?

* The Sunday Times Case (Thalidomide)
(1979)--does a newspaper have the right to conduct
their own investigation and publish their report on an

ongoing case?

* Lawyer Advertising?
7-2 that Article 10 was not violated.



The Age of Consent

Is it a violation of a fundamental right if the
age of consent for heterosexual activity is 16,
but for homosexual activity is 18??

Is this sex-based or gender-based
discrimination?

Sutherland v. United Kingdom
(Eur.Comm.HR 1997)



Does the European Convention on Human
Rights Protect Consensual Infliction of

Bodily Harm?

No, because these sado-masochistic
encounters involve a significant degree of
injury, and thus the State has an interest in
prohibiting them.

Laskey, Jaggard and Brown v. United
Kingdom (Eur.Ct.HR 1997)



Do Same-Sex Couples Have a Right to Marry
Under Article 12?

Is it sex-based or gender-based
discrimination if they are denied that right?

[Human Rights Committee concluded that
“sex” in Articles 2(1) and 26 includes “sexual
orientation.” Toonen v. Australia (1994), para.
8.7.]

Is it a fundamental human right to change
one’s sex?



Ireland: Vital Statistics (1998)

Northern Ireland Republic of Ireland
Capital: Belfast Dublin
Area: 5,463 sq. mi. 27,137 sq. mi.
Population: 1,610,000 3,566,000

Population of
capital city
(1994 est.) 281,000 478,000





