
































University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Internal Waters

*[akes

*Rivers

*Bays

* Waters landward of
straight baselines

Do Vessels Have a Right to
Enter into Ports?

Under what circumstances can
countries exclude vessels?

Was New Zealand’s exclusion
of nuclear-powered and nuclear-
weapons-carrying vessels from its
ports legitimate under international
law?

What Law Applies
to Criminal Activity
Occurring on
Foreign-Flag
Vessels Docked in
U.S Boriis?

What Law Governs a Ship in
Port?

Wildenhus’s Case (1888) — Can
New Jersey exercise jurisdiction
over a murder on a Belgian ship
docked in a New Jersey port?

What about a sexual-harassment
complaint?

What Law Applies When a Crime Is Committed

on a Foreign-Flag Vessel in Port?

The “peace ol the
port” doctrine.

Wildenhus’s Case
(1888) [14]

Canadian Transport Co. v. United States (D.C. Cir.
1980) [14]

The U. S. Coast Guard prohibited the M/V Tropwave
from coming into the port of Norfolk, Virginia, April 20,
1974 because “the master and officers of Tropwave were
Polish nationals whose presence posed a risk to national
security.”

M/V Tropwave:

* Owned by a Swiss corporation,

* Chartered by a Canadian corporation.

* Subchartered to a Belgian corporation.

* Flew the flag of Singapore.

* With a multinational crew, including a Polish master
and Polish officers.
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Canadian Transport Co. v. United Stafes (D.C. |
Cir. 1980) [758]
Sailed from Rotterdam to Norfolk to pick
up coal to take to Spain. \ !

@

Detoured to Baltimore, got | .-~
anew crew, went to Norfolk, .~

picked up the coal, went
back to Baltimore, picked up
the original crew, and the
vessel went to Spain.

893,000 in damages.

Canadian Transport Co. v. United States (D.C.
Cir. 1980) [758]

1815 Treaty of Commerce and Navigation
between the U. S. & Great Britain

Why would it be applicable to a ship flying the
flag of Singapore?

“The inhabitants of the two countries,
respectively, shall have the liberty freely and
securely to come with their ships and cargoes to all
such places, ports, and rivers, in the territories
foresaid, to which other foreigners are permitted to
come ...”

Self-executing? Binding on the U.5.?

Enforceable in U.S. courts?

Are Countries Always Entitled to Claim
Territorial Seas of 12 Nautical Miles?

* Aegean Sea — 6 miles

» Venezuelan island of Isla Patos — 3 miles
» Abu Dhabi island of Dayyinah — 3 miles
» Australian islands in Torres Strait—3 miles
* Finnish coast in Gulf of Finland — 3 miles

* Tsushima Straits between Japan & Korea
— 3 miles

Canadian Transport Co. v. United States (D.C.
Cir. 1980) [758

Do vessels have the right to go to any and all
ports?

Innocent passage?

Magnuson Act authorizes the Secretary of the
Treasury to “make rules and regulations governing
the anchorage and movement of any vessels, foreign
or domestic, in the territorial waters of the United
States” if the President declares a “national
emergency” to exist.

Is this consistent with international law and the
Law of the Sea Convention?

Article 3
Breadth of the Territorial Sea

Every State has the right to
establish the breadth of its
territorial sea up to a limit not
exceeding 12 nautical miles,
measured from baselines
determined in accordance with this
Convention.
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Does the President Alone Have the Power to
Claim an EEZ and Expand the Territorial Sea

for the United States?

Are there any examples of land territory being
acquired by the President alone, without any
participation of Congress?

Are the EEZ and Territorial Sea Proclamations
lawmaking?

What power does the President have in the
foreign policy arena? Are these actions foreign
policy initiatives? Or are they domestic in nature?
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What Jurisdiction Applies in the Area
Between 3 and 12 Nautical Miles Off the
U.S. Coast? [30]

* States have jurisdiction over the first three
nautical miles.

* Federal government has jurisdiction in the 3-12
nautical mile area.

* United States v. Big Six
Wheel (2d Cir. 1999) [7] — but
not every federal law applies
in the 3-12 nm area.

* Sense or nonsense?

-

Importance of Baselines

Fundamental to maritime claims
— Define outer limits of internal waters
— Starting point for claiming maritime zones

— Provide basepoints for generation of limits of national
maritime claims

Fundamental to maritime boundary delimitation

— Determine basepoints for construction of median line

— Median line often starting point for delimitation

— Presumption in favor of equidistance line in territorial sea
delimitation (Article 15)

— Majority of maritime boundary agreements wholly or
partially based on equidistance

MARITIME BASELINES

* Low-Water Line

* Straight Baselines

‘Normal’ Baselines

Article 5 of the Law of the Sea Convention:

“Except where otherwise provided in this
Convention, the normal baseline for
measuring the breadth of the territorial sea is
the low-water line along the coast as marked
on large-scale charts ofglcially recognised by
the coastal State.”

In effect a state’s default baseline

Key issue is what is mean by the term “/oy-
water line”

Aasis Sought Brifen . © 42
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Fisheries Case (U.K. v. Norway) (ICJ 1951)

Beginning about 1906, modern British fishing trawlers
began fishing along the northern Norwegian coast.

In 1935, Norway formally claimed a fishing zone
delimited with straight baselines connecting the outer rocks
and islets outside its coast.

Is this claim legitimate?

Or does a country have to use the “trace parallele”
approach — “following the coast in all its sinuosities”?

* “the drawing of base-lines must not depart to any
appreciable extent from the general direction of the coast™

* must be a “close relationship existing between certain
sea areas and the land formations which divide or surround
them.”

* “economic interests peculair to a region”

Fisheries Case

(U.K. v. Norway)

o ettt St

(1951) [8]

The British began ﬁshlng w1th1n
the Norwegian fiords in 1906 with
industrialized trawlers.

Norway argued that it had
repeatedly claimed these waters for
hundreds of years.

Fisheries Case (U.K. v. Norway)
(1951) [8]

» Norway claimed straight baselines along its
northern coast from 1935

« Norway claimed a four-nautical-mile fishery
zone claimed from its straight baselines

+ UK fishing vessels were arrested in Norway S

“extra” fishery zone

+ UK brought case before ICJ | 21 ;’ e
+ against Norway in 1949 ' -;ﬂ.;/‘ t=
* Judgment in 1951 Lo

Fisheries Case (U.K. v. Norway)
(1951) [8]

The Court ruled in favor of Norway, based on:

* The rugged and deeply indented coastline

* The resulting close dependence of the sea upon
the land domain -- the “more or less close
relationship between certain sea areas and the land
formations™ [11]

* The economic dependence of the coastal
residence on the ocean resources

* “The general toleration of foreign states with
regard to the Norwegian practice is an unchallenged
fact.” [11]

Fisheries Case (U.K. v. Norway)
(1951) [8]

The ICJ found in favor of Norway, tating that:

“Where a coast is deeply indented and cut into...
or where it is bordered by an archipelago such as the
*skjaergaard’ along the western sector of the
coast...” [10]

“Such a coast, viewed as a whole, calls for the
application of a different method; that is, the method
of base-lines which within reasonable limits, may
depart from the physical line of the coast.” [10]

This decision led directly to the drafting of
Article 4 of 1958 Geneva Convention and Article 7
of the 1982 Law of the Sea Convention,

Fisheries Case (U.K. v. Norway)
(1951)

What is the holding of the case?

[s this case an example of
positivism or something else?

Is the holding generalizable to
other geographical locations?

What is the legal status of the
waters landward of a straight
baseline?
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Article 7 -- Straight Baselines

1. In localities where the coastline is deeply
indented and cut into, or if there is a fringe of
islands along the coast in its immediate vicinity, the
method of straight baselines joining appropriate
points may be employed in drawing the baseline
from which the breadth of the territorial sea is
measured....

3. The drawing of straight baselines nuust nor
depart to any appreciable extent from the general
direction of the coast, and the sea areas lying within
the lines must be sufficiently closely linked to the
land domain to be subject to the regime of internal
waters....

Geographical situations that
permit straight baselines

Fringe of Islands: should not depart from general
direction of mainland by more than 20 degrees

sction trand of

or iess, m

STRAIGHT BASELINES

* Baselines Are Normally the Low
Water Mark

* Straight Baselines may be used if:
—Indented coastline
—Fringe Islands
—Unstable coast

US Test for Deeply-Indented & Cut-Into Coastlines

o) Coastline (hat dows NOT
qualily for straight baselincx
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Claimed Straight Baselines of Myanmar
(Burma)

China's
Straight
Baselines
May 15, 1996
Declaration
"Saum China
s

Segment of China's Straight
Baseline System

- EEIRERE
&
.
l.qi_

BN 1011100 e

I china o

South
Korea's
Straight
Baselines
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Article 10 -- Bays

2. For the purposes of this Convention, a bay is a well-
marked indentation whose penetration is in such proportion
to the width of its mouth as to contain land-locked waters
and constitute more than a mere curvature of the coast.

An indentation shall not, however, be regarded as a bay
unless its area is as large as. or larger than. that of the semi-
circle whose diameter is a line drawn across the mouth of
that indentation. ...

4. If the distance between the low-water marks of the
natural entrance points of a bay does not exceed 24 nantical
miles, a closing line may be drawn between these two low-
water marks, and the waters enclosed thereby shall be
considered as internal waters....

6. The foregoing provisions do not apply to so-called
"historic' bays, or in any case where the system of straight
baselines provided for in article 7 is applied.

JURIDICAL BAY

NOTE: ONLY INDENTATION b MEETS THE
SEMICIRCLE TEST AKD QUALIFIES
A3 A JURIDICAL BAY.

JURIDICAL BAY
WITH MOUTH EXCEEDING 24NM

CLOSURE
RULE

The Semi-Circle Test

Bay Closing
«-—Line

X

Penetrotion
X

LAAINLAND]

Rotio of penetrotion
to tength of
closing line =
1X:2% = 1:2

J
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Historic Bays
Article 10(6):

“The foregoing provisions so not
apply to so-called “historic” bays, or
in any case where the system of
straight baselines provided for in
Article 7 applies.”

US has protested more than 15 of
the 18 historic bay claims made

E.g. Gulf of Sidra
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Criteria for a Historic Waters Claim
* Longstanding claim
* Enforced against other
nations

* Recognized and
accepted by other nations
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US View on Historic Bays

To meet the international standard for
establishing a claim to historic waters, a State
must demonstrate its open. effective, long-
term, and continuous exercise of authority
over the body of water, coupled with
acquiescence by foreign States to the exercise
of that authority. The United States takes the
position that an actual showing of
acquiescence by foreign States in such a claim
is required, as opposed to a mere absence of
opposition.

GULF OF SIDRA
S %

Libya's Claim to
the Gull of Sidra

]
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China's
Straight
Baselines

May 15, 1996
Declaration

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection

22



Peler The Great Bay
A0y T, ST ol of Wit Surer

-
Fotrwary 1, 19 Covnsd of Vinwlors' Seores.

Ankarag  sKevkae

aGorum

*Sivas

Turkey

<
e = wee
a1
Euptwatms A Mt 1

oy

.
105 TR X e 18 0

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection

23



Leonid Kuchma & Vladimir Putin,
Yalta, April 23, 2004 )

Click ta view
larger map

The Agreement between Ukraine and the
Russian Federation on Cooperation in the Use
of the Sea of Azov and the Strait of Kerch
(signed December 24, 2003, ratified, Apri
20, 2004)

* "Historically the Sea of Azov and the Strait of
Kerch are inland waters of Ukraine and the Russian
Federation.

* “The frontier line in accordance with the
agreement between the Parties divides the Sea of
Azov.

* “Settlement of matters relating to the area of
water of the Strait of Kerch is realized by agreement
between the Parties."

Joint Statement by the Presidents of Ukraine and
Russia on the Sea of Azov and the Strait of Kerch

* “the Azov - Kerch area of water is preserved as an
integral economic and natural complex used in the
interests of both states;

* “historically the Sea of Azov and the Strait of Kerch
are inland waters of Ukraine and Russia, and settlement of
matters relating to the said area of water is realized by
agreement between the Ukraine and Russia in accordance
with international law;

* “Ukrainian and Russian military ships and trade boats
enjoy the freedom of navigation in the Sea of Azov and the
Strait of Kerch;

* “military ships under the flags of other states can
enter the Sea of Azov and go through the Strait of Kerch
only by an invitation of Ukraine or Russia agreed with the
other state”
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Maritime Boundaries in the Caspian Sea

* Russia has signed and ratified equidistant seabed
treaties with Azerbaijan and Kazakhstan in the Caspian Sea,
but no consensus exists on dividing the water column
among the littoral states.

* [s the Caspian is a body of water governed by the Law
of the Sea (inland lakes are not covered by the Convention)?

* In 1996, Russia called for joint navigation rights, joint
management of fisheries and environmental protection, and
the establishment of an interstate committee of all boundary
states to license exploration in a joint-use zone in the center
of the Caspian beyond a 45 nautical mile exclusive national
zone, and a joint corporation of these states to exploit these
TESOUrces.

* Iran has argued that regional treaties signed in 1921
and 1940 are valid, implying that all Caspian littoral states

must approve any offshore oil developments.

The Caspian Sea -- Who owns what?

* [ran has insisted on an equal division of the Caspian
sea - a formula that would leave each of the five Caspian
countries with a 20 percent share.

* Azerbaijan, Kazakhstan and Russia favor another
mechanism in which Iran would end up with roughly 13
percent.

* Nobody knows exactly what Turkmenistan wants.

* Since May 2003, Azerbaijan, Kazakhstan and Russia
have divided the northern Caspian. Kazakhstan will control
29 percent, and Azerbaijan and Russia 19 percent each.

* [ran and Azerbaijan still haven't come to an
agreement: they are wrangling over a yet-to-be developed
oilfield known as Alborz in Iran and Alov in Azerbaijan.
And both Iran and Turkmenistan are disputing Azerbaijan's
possession of three offshore oilfields.
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Sevastopol Naval Base

Section 3. Innocent Passage in
the Territorial Sea

Subsection A. Rules Applicable to

All Ships
Article 17

Right of Innocent Passage

Subject to this Convention, ships of
all States, whether coastal or land-
locked, enjoy the right of innocent
passage through the territorial sea.

Article 18 -- Meaning of Passage

1. Passage means navigation through the territorial sea
for the purpose of:

(a) traversing that sea without entering internal waters
or calling at a roadstead or port facility outside internal
waters; or

(b) proceeding to or from internal waters or a call at
such roadstead or port facility.

2. Passage shall be continuous and expeditious.
However, passage includes stopping and anchoring, but
only in so far as the same are incidental to ordinary
navigation or are rendered necessary by force majeure or
distress or for the purpose of rendering assistance to
persons, ships or aircraft in danger or distress.

Article 19 -- Meaning of Innocent Passage

1. Passage is innocent so long as it is not prejudicial to
the peace, good order or security of the coastal State. Such
passage shall take place in conformity with this Convention
and with other rules of international law.

2. Passage of a foreign ship shall be considered to be
prejudicial to the peace, good order or security of the coastal
State if in the territorial sea it engages in any of the
following activities:

(a) any threat or use of force against the sovereignty,
territorial integrity or political independence of the coastal
State, or in any other manner in violation of the principles
of international law embodied in the Charter of the United
Nations;

Article 19 -- Meaning of Innocent Passage

2... (b) any exercise or practice with weapons of any
kind;

(c) any act aimed at collecting information to the
prejudice of the defence or security of the coastal State;

(d) any act of propaganda aimed at affecting the
defence or security of the coastal State;

(e) the launching, landing or taking on board of any
aircraft;

(f) the launching, landing or taking on board of any
military device;

(g) the loading or unloading of any commodity,
currency or person contrary to the customs, fiscal,
immigration or sanitary laws and regulations of the coastal
State;

Article 19 -- Meaning of Innocent Passage

2....(h) any act of wilful and serious pollution
contrary to this Convention;

(i) any fishing activities;

(j) the carrying out of research or survey
activities;

(k) any act aimed at interfering with any
systems of communication or any other facilities or
installations of the coastal State;

(1) any other activity not having a direct bearing
on passage.
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Article 38 -- Right of Transit Passage

1. In straits referred to in article 37, all ships and
aircraft enjoy the right of transit passage, which shall not be
impeded; except that, if the strait is formed by an island of a
State bordering the strait and its mainland, transit passage
shall not apply if there exists seaward of the island a route
through the high seas or through an exclusive economic
zone of similar convenience with respect to navigational and
hydrographical characteristics.

2. Transit passage means the exercise in accordance
with this Part of the freedom of navigation and overflight
solely for the purpose of continuous and expeditious transit
of the strait between one part of the high seas or an
exclusive economic zone and another part of the high seas
or an exclusive economic zone....

James Baker &
Edward
Shevardnadze,
Jackson Hole
Agreement, 1989
[21, IN 4-5]
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